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Lawson  v.  Conawat. 

[87  Wnr  ViBoniiA,  150.] 

UALPRAonci — EnDSNOB. — In  »n  action  against  a  phyafoian  for  malpraetlM 
a  witness  who  is  well  acquainted  with  the  ability  of  the  plaintiff  to  per»> 
form  mannal  labor  both  before  and  since  the  injury  was  snstained  is 
eompeteut  to  testify  to  the  inability  of  the  plaintiff  to  perform  snoh 
labor  since  his  injury,  as  compared  with  his  ability  to  perform  it  before 
the  injury  was  received. 

Wminssa — CoiinmcircT. — A  party  competent  to  prove  the  motives  and  in* 
tentions  which  have  governed  his  conduct  may  state  in  general  terms 
that  he  did,  or  refrained  from  doing,  a  certain  thin«  on  account  of  in- 
formation received  from  third  persons;  bat  he  cannot  go  into  details  as 
to  conversations  with  third  persons,  not  held  in  the  presence  or  hearing 
of  the  opposite  party. 

Phtsioiavs  a!cd  SniGBONS — Oars  abd  Sktll  Rsquibsd  of. — A  surgeon 
employed  professionally  to  treat  an  injury  is  bonnd  to  use  in  his  trsat- 
ment  a  reasonable,  ordinary  degree  of  care  and  skill  of  the  profession  in 
his  community,  but  he  does  not  undertake  to  use  the  highest  degree  of 
care  or  skill,  nor,  in  the  absence  of  a  special  agreement,  to  perform  m 
enreu 

Pktbicianb — ^DisMisaAL  ov. — A  patient  may  at  any  time  discharge  or  dis- 
miss his  physioian,  and  from  that  moment  the  physician  is  relieved  from 
responsibility. 

PsTsioiANS — Malpbaotics— SuFnoiKNOY  OT  Ck>MFLAi2rr.— A  complaint 
against  a  physician  or  surgeon  charging  that  after  having  entered  upon 
the  treatment  and  cnre  of  a  patient  he  carelessly,  negligentlyt  and  nn« 
skillfully  condncted  himself  in  that  behalf,  and  that  in  consequence  of 
such  conduct  the  injury  resulted,  is  sufficient  to  authorise  a  recovery 
for  abandonment  of  his  treatment  by  the  surgeon. 

Phtbioiah  and  Patixht — ^DuTiKs  or  AND  Kelationb  BrrwsEir. — ^The  em* 
ployment  of  a  physician  to  attend  upon  a  sick  person  continues  while 
the  sickness  lasts,  and  the  relation  of  physician  and  patient  continues 
unless  it  is  ended  by  the  consent  of  the  parties,  or  revoked  by  the  ex- 
press dismissal  of  the  physician;  and  the  latter  is  bound  to  bestow  such 
Am.  8T.  Rsr.,  Vou  XXXVIIL  -  2      aV 
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reasonable,  ordinary  care,  skill  and  diligence,  as  physiciani  and  surgeons 
in  the  same  neighborhood,  and  in  the  same  general  line  of  practice,  or* 
dinarily  have  and  exercise  in  like  cases.  Time  and  locality  are  to  be 
taken  into  acconnt*  In  the  absence  of  special  agreement  his  engage* 
ment  is  to  attend  the  case  as  long  as  it  requires  attention,  unless  he 
gives  notice  of  his  intention  to  discontinue  his  visits,  or  is  dismissed  by 
the  patient;  and  he  is  bound  to  exercise  reasonable  and  ordinary  care 
«nd  skill  in  determining  when  his  attendance  should  cease.  The  mere 
failure  to  effect  a  cure  does  not  raise  a  presumption  of  want  of  proper 
^ace,  «kil]»  and  diligence.  It  is  the  duty  of  ^e  patient  to  co-operate 
with  th^  physi/sian,  and  to  conform  to  his  prescriptions  i^id  directions, 
and  if  he  neglects  to  do  so  he  cannot  hold  the  physician  liable.  On  the 
other  hand,  the  patient  may  rely  upon  the  directions  of  his  physician, 
and  incurs  no  liability  in  doing  so. 
JuDoyEMTS  AS  EsTOPPjEL — PHY8ioiAN8 — MALPBAorieB.— A  judgment  by  de- 
fault in  favor  of  a  physician  in  an  action  to  recover  for  his  services  does 
not  estop  the  latter  from  bringing  his  cross-action  for  malpraotioe;  bat 
if  the  patient  appears  in  such  suit  he  is  bound  to  present  all  his  defenses, 
and  the  judgment  therein  is  an  estoppel  to  a  'subsequent  action  for  mal- 
practice. 

6.  Z>.  Smith  and  Stuart  and  Farr,  for  the  appellant. 
Z>.  F.  Pugh  and  H.  M.  Russell^  for  the  appellee. 

^^^  LucAfl,  P.  This  was  an  action  on  the  case  for  damages 
against  a  physician  for  malpractice.  The  plaintiff  sued  in 
the  circuit  court  of  Tyler  county  for  ten  thousand  dollars 
damages,  but  the  jury  found  for  the  defendant,  and  the  court 
gave  judgment  The  plaintiff  moved  for  a  new  trial,  and 
took  sundry  exceptions,  and  the  case  comes  before  this  court 
on  the  bills  of  exception  reserved  in  the  court  below  and  made 
a  part  of  the  record.  We  will  take  these  up  in  their  ordert 
and  dispose  of  such  of  them  as  are  material  to  the  issue  in- 
volved. 

The  first  exception  is  to  the  ruling  of  the  circuit  court  in 
excluding  the  following  testimony  of  one  C.  W.  Smith,  called 
for  the  plaintiff:  *^  Witness  testified  that  he  was  well  ac- 
quainted with  the  physical  ability  of  the  plaintiff  to  perform 
manual  labor  both  before  and  since  the  breaking  of  his  arm; 
that  the  said  plaintiff,  before  the  injury,  was  a  strong,  able, 
bodied  man;  that  since  he  has  been  hurt  the  plaintiff  has 
been  unable  to  perform  no  more  than  one-half  *•*  a  man's 
work;  that  witness  had  worked  with  plaintiff  both  before  the 
arm  was  broken  and  since;  that  witness  and  plaintiff  are  both 
farmers,  and  live  near  together."  We  think  that  this  was 
competent  testimony,  and  was  improperly  excluded.  It  is 
the  expression  of  neither  an  opinion  nor  a  conclusion,  but  a 
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fact  going  to  show  the  inability  to  work  on  the  part  of  the 
plaintifif,  as  compared  with  bis  former  condition,  and  was  rel- 
evant and  proper.  In  the  form  given  it  was  certainly  not 
very  valuable  testimony,  but  that  was  for  the  jury.  Its  rele- 
vancy and  competency  were  unquestionable:  1  Greeuleaf  on 
Evidence,  sec.  440. 

The  second  bill  of  exceptions  was  taken  because  the  court 
admitted  the  following  testimony  given  by  the  defendant, 
£.  B.  Cona  way,  in  his  own  behalf:  '*  State  whom  you  employed 
to  treat  plaintifif's  arm  after  the  fifth  day  of  October,  1888? 
Answer:  On  the  sixth  day  of  October,  1888,  A.  Lawson  came 
for  me  to  go  to  see  plaintiff,  and  I  sent  Dr.  Smith  to  attend 
him.  On  October  11, 1888, 1  sent  Smith  again.  Question  by 
same:  State  what,  if  any  thing.  Dr.  Smith  told  you  plaintiff 
said  to  him  (Smith)  about  coming  back  to  see  plaintiff  on  the 
Tisit  of  October  11,  1888?  A.  In  the  morning  Dr.  Smith  told 
me  that  Lawson  had  discharged  us — this  was  at  my  office,  in 
€entreville,  the  morning  after  the  visit — ^and  that  he  wanted 
me  to  take  a  havstack  on  the  bill." 

The  general  rule  is,  where  a  party  is  competent  to  prove 
the  motive  and  intentions  which  have  governed  his  own  con- 
duct he  may  state,  in  general  terms,  that  he  did,  or  refrained 
from  doing,  a  thing  on  account  of  information  received  from 
third  persons;  but  he  cannot  go  into  details  as  to  conversa- 
tions with  third  persons,  held  not  in  the  hearing  of  the  oppo- 
site party. 

In  this  case  the  witness  could  have  stated  that  he  refrained 
from  paying  another  visit  to  the  plaintiff,  who  was  his  patient, 
on  account  of  information  received  from  Dr.  Smith,  and  this 
would  haye  been  competent.  But  the  conversation  itself,  or 
the  words  of  Dr.  Smith,  were  incompetent  No  injury  can  be 
perceived,  however,  inasmuch  as  Dr.  Smith  was  himself  called, 
and  proved  the  conversation:  1  Greenleaf  on  Evidence,  sec. 
124. 

^*'  The  third  bill  of  exceptions  embraces  instruction  No.  1 
^iven  for  the  defendant  over  the  objection  of  the  plaintiff. 
That  instruction  is  as  follows: 

^Instruction  No.  1:  Gentlemen  of  the  jury,  it  is  claimed 
by  the  plaintiff  that  the  defendant  was  employed  to  treat  pro* 
fessionally,  as  a  surgeon,  his  injured  arm.  By  the  defendant 
accepting  the  employment  he  bound  himself  to  use  in  his 
treatment  of  the  arm  a  reasonable,  ordinary  degree  of  care 
and  skill  of  the  profession  in  his  community,  but  he  did  not 
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undertake  to  use  the  highest  degree  of  care  and  skill,  nor,  in 
the  absence  of  a  special  agreement,  did  he  undertake  to  per- 
form a  cure.  Nor  can  you  infer  that  the  defendant  was  negli* 
gent  simply  because  a  cure  was  not  effected.  The  burden  of 
proving  his  case  by  a  preponderance  of  the  evidence  resti^ 
upon  the  plaintiff." 

This  instruction  was  substantially  correct:  Kuhn  v.  Brown- 
fields  34  W.  Va.  256.  The  objection  urged  against  it  by  coan* 
sel  is  that  it  uses  the  word  '* profession,"  instead  of  the  more 
accurately  descriptive  term,  *'  physicians  in  good  standing.*^ 
Perhaps  the  latter  words  would  have  been  better,  but  I  think 
we  may  say  that  the  word  ''profession,"  used  in  this  connec- 
tion, is  equivalent  to  *^  physicians  and  surgeons,"  and  the 
qualifying  words,  *'  in  good  standing,"  are  not  generally  in- 
serted by  the  text-writers.  For  example,  Mr.  McClelland 
defines  the  contract  as  follows:  '*The  implied  contract  of  a 
Burgeon  is  not  to  cure,  but  to  possess  and  employ  in  the  treat- 
ment of  a  case  such  reasonable  skill  and  diligence  as  are 
ordinarily  exercised  in  his  profession  by  thoroughly  educated 
surgeons;  and,  in  judging  of  the  degree  of  skill  required,  re- 
gard is  to  be  had  to  the  advanced  state  of  the  profession  at 
the  time."  The  author  further  adds  the  following  qualifica- 
tions: '*Time  and  place  must  be  taken  into  consideration. 
Reasonably,  as  much  cannot  be  expected  of  physicians  in 
remote  localities,  where  he  is  cut  off  from  opportunities  of  im* 
provement,  as  from  physicians  living  in  communities  where 
opportunity  is  afforded  of  seeing  disease  and  accidents  under 
more  varied  forms;  nor  from  this  latter  class  should  as  higb 
a  degree  of  attainments  be  exacted  as  from  physicians  con* 
nected  with  large  hospitals,  or  who  reside  in  ^^^  large  cities. 
If  it  were  otherwise,  we  should  find  but  few  physicians  ex- 
cept  in  populous  communities.  The  very  favorable  rule  has 
been  laid  down  in  the  law  that  the  least  amount  of  skill, 
therefore,  with  which  a  fair  proportion  of  the  practitioners  of 
a  given  locality  are  endowed,  is  taken  as  the  criterion  by 
which  to  judge  the  physician's  ability  or  skill":  McClelland 
on  Civil  Malpractice,  18,  19. 

In  the  case  of  Smothers  v.  Hanks,  84  Iowa,  286, 11  Am.  Rep. 
141,  the  rule  is  laid  down  that  the  measure  of  skill  and  dili- 
gence "  is  that  ordinarily  exercised  in  the  profession  by  the^ 
members  thereof  as  a  body;  that  is,  the  average  of  the  rea- 
sonable skill  and  diligence  ordinarily  exercised  by  the  profes* 
sion  as  a  whole." 
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The  instruction  is  therefore,  I  think,  couched  in  language 
substantially  correct,  and  not  calculated  to  mislead  the  jurj. 

Instruction  No.  2  was  excepted  to  by  the  plaintiff  for  the 
same  reasons  he  urged  against  No.  1,  and  his  objections  haye 
already  been  answered.  The  same  may  be  said  of  instruo- 
tion  No.  8,  which  relates  to  the  discharge  of  his  physicians 
by  the  plaintiff.    That  instruction  is  as  follows: 

**  Instruction  No.  8:  If  the  jury  find  from  the  evidence  that 
the  plaintiff,  through  Dr.  W.  A.  Smith,  on  the  eleventh  day 
of  October,  1888,  discharged  the  defendant  from  the  manage- 
ment and  treatment  of  his  arm,  and  if  you  further  find  from 
the  evidence  that  prior  to  the  eleventh  day  of  October,  1888, 
the  defendant  and  Dr.  W.  A.  Smith  exercised  the  ordinary 
care,  skill,  and  diligence  of  their  profession  in  their  com- 
munity in  the  management  and  treatment  of  the  arm,  then 
you  must  return  a  verdict  for  the  defendant." 

All  of  the  authorities  admit  that  the  patient  may  at  any 
time  discharge  or  dismiss  his  physician,  and  from  that  mo- 
ment such  physician  is  relieved  from  responsibility.  It  would 
be  very  strange  if  the  law  were  otherwise. 

The  fourth  instruction  is  as  follows: 

^If  the  jury  believe,  from  the  evidence,  that  the  plaintiff| 
W.  S.  Lawson,  by  his  own  negligence,  directly  contribated  in 
-any  degree  to  the  injury  sued  for,  they  will  find  for  the  de- 
fendant.'' 

As  an  abstract  proposition  of  law,  this  instruction  might 
perhaps  be  correct;  but,  under  the  evidence  set  out  in  this 
record,  I  am  inclined  to  think  it  ought  not  to  have  been  given, 
'**  except  with  modifications.  Supposing  the  theory  of  the 
defense  to  have  been  correct — that  the  patient  had  dismissed 
his  physician  on  the  eleventh  day  of  October,  and  that  subse- 
-quent  to  that  date  the  patient  was  negligent,  would  it  be 
aeriously  contended  that  this  neglect  on  his  part  would  inter* 
fere  with  his  right  of  recovery,  provided  he  proved  that  the 
conduct  and  treatment  of  his  physician  up  to  the  11th  of 
October  had  been  utterly  unskillful,  and  totally  careless  and 
negligent?  I  think  not,  and  therefore  the  instruction,  in  the 
Ibrm  propounded,  was  calculated  to  mislead,  and  should  not 
have  been  given.  So,  also,  if  the  physician,  at  a  certain 
period,  wrongfully  abandoned  his  patient,  and  left  him  to  his 
iate,  any  subsequent  neglect  on  the  part  of  the  patient  would 
not  prevent  his  recovery.  In  other  words,  the  contributory 
negligence  must  be  contemporaneous  with  the  main  fiict 
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charged  as  negligence,  in  order  to  preyent  a  recovery;  and 
the  instruction  should  have  been  so  framed  as  to  adapt  it  U> 
Hie  evidence,  and  to  leave  no  room  for  misapprehension  on  the^ 
part  of  the  jury. 

The  fifth  instruction  for  the  defendant  is  as  follows:  ^In«^ 
struction  No.  6:  The  jury  are  instructed  that  there  is  no- 
issue  in  this  case  fdr  them  to  consider  as  to  whether  Dr. 
Conaway  or  his  agent  abandoned  the  treatment  of  plaintiff'a 
arm.  The  only  issue  is  whether  the  defendant,  Dr.  Conaway^ 
or  his  agent,  Dr.  Smith,  failed  to  exercise  the  ordinary  care- 
and  skill  of  their  profession  in  their  comobunity  while  they' 
treated  the  arm." 

This  instruction  is  plainly  erroneous,  and  should  not  have 
been  given.  The  charge  in  the  amemded  declaration  is  thai 
the  defendant,  after  having  beeft  employed  as  physician  and 
surgeon,  entered  upon  the  treatment  and  tore  of  the  plaintiff,, 
and  so  **  carelessly,  negligently,  improperly,  and  unskillfuUy 
conducted  himself  in  that  behalf,  and  then  and  there  so 
carelessly,  negligently,  improperly,  and  unskillfully  applied 
his  cure  and  treatment  trpoA  the  said  grievous  hurts,  broke& 
bones,  injuries,  cuts,  bruises,  and  fractures  of  the  arm,''  etc., 
as  to  produce  damage.  The  declaration  further  charges  that 
Injury  resulted  to  the  plaintiff  "  by  means  of  the  careless, 
negligent,  improper,  and  unskillful  attention''  on  the  part  of 
the  defendant. 

^*^  This,  then,  is  the  complaint  and  Averment  of  the  deola* 
ration;  and  it  did  charge  and  give  full  notice  to  the  defend-^ 
ant  that  he  was  required  to  defend  himself  against  a  want  of 
attention,  which  includes  abandonment,  almost  as  plainly  aa 
if  that  term  had  been  used.  Counsel  have  urged  that  aban- 
donment was  not  charged  in  the  declaration,  and  in  support 
of  their  proposition  cite  us  to  the  case  of  Hawker  v.  Baltimore 
etc.  R.  R.  Co,,  15  W.  Va.  628;  86  Am.  Rep.  825;  and  Bemw 
V.  Howard,  8  Watts,  255. 

In  the  first  of  these  cases  the  declaration  charged  that  the 
engineer  on  a  railway  train  saw  the  plaintiff's  stock,  and,^ 
after  seeing  it,  so  negligently  conducted  his  train,  etc.,  as  to 
injure  or  kill  it.  Under  this  declaration  this  court  refused 
to  permit  the  plaintiff  to  prove  that  if  the  engineer  did  not 
see  the  stock  it  was  his  own  fault  and  neglect,  and  that  he 
ought  to  have  seen  it.  Now,  admitting  this  to  be  a  correct 
decision  (and  I  myself  have  always  thought  it  too  technical), 
that  case  has  no  application  to  the  facts  of  the  one  we  are( 
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DOW  considering.  In  the  latter  the  averments  of  the  declara- 
tion do,  by  necessary  implication,  cover  the  charge  of  aban- 
donment as  the  equivalent  of  neglectful  attention  or  want  of 
attention.  The  language  of  the  declaration  carefully  dis- 
tinguishes between  the  unskillful  treatment  of  the  fracture 
and  the  negligent  personal  or  professional  conduct  of  the 
physician,  and  distinctly  charges  both  species  of  negligence 
and  carelessness. 

The  Pennsylvania  case  reported  in  8  Watts,  265,  to  which 
we  have  been  cited,  is  inapplicable,  for  the  reason  that  if 
it  be  correctly  stated  by  the  court  the  declaration  did  not 
charge  a  want  of  attention  on  the  part  of  the  physician* 
At  any  rate,  all  we  can  say  is,  that  if  there  is  any  thing  in 
that  case  contrary  to  the  views  herein  expressed  upon  the 
pleadings  and  evidence  in  the  present  case  the  former  is 
manifestly  wrong. 

The  ninth  bill  of  exceptions  embraces  instruction  No.  1, 
asked  for  by  the  plaintiff,  which  the  court  refused,  and  gave 
an  instruction  of  its  own  in  lieu  thereof  against  the  objection 
of  the  plaintiff's  counsel.  The  instruction  asked  for  and  the 
modification  are  tiB  follows:  '*  Instruction  No.  1:  The  court 
instructs  the  jury  that  it  was  the  duty  of  the  ^*'  defendant, 
after  entering  upon  the  treatment  of  the  plaintiff's  fractured 
arm,  to  use  all  reasonable  care 'and  diligence  in  treating  the 
injuries  thereof,  and  that  the  plaintiff  had  a  right  to  pre- 
sume that  the  defendant  had  discharged  his  duty  as  such 
physician,  and  also  had  the  right  to  rely  upon  the  treatment, 
instructions,  and  directions  given  to  him  by  the  defendant." 

To  the  giving  of  said  instruction  the  defendant,  by  counsel, 
objected,  which  objection  was  sustained  by  the  court;  and 
the  court,  in  lieu  thereof,  gave  the  following  instruction,  in 
the  words  and  figures  following,  to  wit:  *^No.  1:  If  the  jury 
believe  that  defendant  undertook  the  treatment  of  plaintiff's 
fractured  arm  as  surgeon,  it  was  his  duty  to  bring  to  its  treat- 
ment reasonable  and  ordinary  care,  skill,  and  diligence;  and 
if  the  jury  believe  that  the  defendant  failed  to  discharge  such 
duty  with  ordinary  skill  and  care  and  that  the  injury  com- 
plained of  resulted  from  such  failure,  without  fault  or  negli- 
gence on  the  part  of  the  plaintiff,  which  by  ordinary  care  and 
prudence  on  bis  part  could  have  been  avoided,  then  defend- 
ant is  liable." 

,    It  will  be  observed  that  the  modified  instruction  given  by 
the  court  has  no  relation  to  that  asked  for  by  the  plaintiff^ 
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and  totally  omits  all  reference  to  the  point  of  lavr  upon  which 
the  plaintiff  was  insisting.  The  instruction,  in  form,  is  not 
hypothetical,  but  the  hypothesis,  if  framed,  could  only  have 
included  a  fact  which  seems  to  have  been  taken  for  granted, 
and  may  be  considered  as  a  concession  upon  all  hands,  ▼!>: 
that  the  defendant  did  actually  enter  upon  the  treatment  of 
the  plaintiff's  fractured  arm.  If  tho  instruction  had  said 
that,  if  the  jury  found  the  defendant  entered  upon  the  treat- 
ment of  the  plaintiff's  fractured  arm,  then  the  defendant  was 
bound  to  use  all  reasonable  care,  etc.,  and  the  plaintiff  had  a 
right  to  rely  on  instructions  and  directions,  if  any,  given  by 
the  defendant,  the  proposition  would  have  been  correct,  and 
the  instruction  unobjectionable  in  form. 

I  think  there  was  no  error  in  refusing  the  plaintiff's  third 
instruction,  because  it  fails  to  distinguish  between  the  ex- 
penses and  damages  resulting  from  the  original  fracture  and 
those  consequent  upon  malpractice:  Field  on  Damages,  sec 
609;  Leighton  v.  Sargent,  31  N.  H.  119;  64  Am.  Dec.  323, 

*•*  Before  closing,  it  is  perhaps  necessary  to  define  with 
more  accuracy  tliun  we  have  yet  done  the  implied  contract 
between  physician  and  patient,  the  violation  of  which  on  the 
part  of  the  former  constitutes  malpractice. 

When  a  physician  is  employed  to  attend  upon  a  sick  person, 
his  employment  continues  while  the  sickness  lasts,  and  the 
relation  of  physician  and  patient  continues,  unless  it  is  put 
an  end  to  by  the  assent  of  the  parties,  or'is  revoked  by  the 
express  dismissal  of  the  physician.  The  physician  is  bound 
to  bestow  such  reasonable,  ordinary  care,  skill,  and  diligence 
as  physicians  and  surgeons  in  the  same  neighborhood,  in  the 
same  general  line  of  practice,  ordinarily  have  and  exercise  in 
like  cases.  Time  and  locality  are  to  be  taken  into  the  ac- 
count, and  the  physician  is  bound  to  exercise  the  average  de- 
gree of  skill  possessed  by  the  profession  in  such  localities.  In 
the  absence  of  special  agreement,  his  engagement  is  to  attend 
the  case  as  long  as  it  requires  attention,  unless  he  gives 
notice  of  his  intention  to  discontinue  his  visits,  or  is  dis- 
missed by  the  patient,  and  he  is  bound  to  exercise  reasonable 
and  ordinary  care  and  skill  in  determining  when  his  attend- 
ance should  cease.  But  his  engagement  is  not  to  cure  the 
patient,  nor  does  he  insure  that  his  treatment  will  be  success- 
ful. The  mere  failure  to  effect  a  cure  does  not  even  raise  a 
presumption  of  a  want  of  proper  care,  skill,  and  diligence,  tt 
is  the  duty  of  the  patient  to  co-operate  with  the  physician,  * 
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and  to  conform  to  his  prescriptions  and  directions,  and  if  ho 
neglect  to  do  so  he  cannot  hold  the  physician  responsible  for 
4he  consequences  of  his  own  neglect.  On  the  other  hand,  he 
has  a  right  to  relj  upon  the  instructions  and  directions  of  his 
physician,  and  incurs  no  liability  by  doing  so:  McClelland 
on  Civil  Malpractice,  18,  19,  109;  14  Am.  &  Eng.  Encj.  of 
Law,  80,  82;  15  Am.  &  Eng.  Ency.  of  Law,  439. 

A  feature  in  the  case,  yet  to  be  noticed,  is  the  fact  that  the 
plaintiff  introduced  a  justice  of  the  peace,  who  proved  sub- 
Btantiallj,  that  for  his  services  in  this  behalf  the  defendant 
recovered  a  judgment  against  the  plaintiff.  The  docket  or 
record,  if  it  may  be  called  such,  of  said  justice,  was  before  the 
jury,  but  seems  to  have  been  omitted  intentionally  from  the 
record  here.  It  is  claimed  in  this  court  *••  by  counsel  for 
defendant  in  error  that  this  judgment  against  the  plaintiff  be* 
low  estopped  him  from  prosecuting  his  cross-action  for  mal- 
practice. As  the  case  will  have  to  go  back  to  the  circuit  court| 
we  deen^it  our  duty  to  decide  this  interesting  question. 

As  a  general  rule,  estoppel  by  a  former  judgment  has  to  be 
introduced  by  a  special  plea  of  res  adjudicata.  No  such  plea 
was  offered  by  the  defendant  in  this  case;  but,  on  the  other 
hand,  the  plaintiff  himself  introduced  this  record  of  the  mag- 
istrate's court;  and,  if  we  had  it  before  us,  we  should  be  able 
to  decide  whether  the  plaintiff  had  proved  himself  out  of 
court — a  privilege  which  he  always  has,  and  though  his  coun- 
sel, not  unfrequently,  though  unwittingly,  exercises. 

The  question  involved  is  this:  In  a  suit  for  malpractice, 
18  the  plaintiff  estopped  by  a  judgment  in  an  action  against 
liim,  brought  by  the  physician,  to  recover  compensation  for 
services  rendered  in  the  same  case.  Upon  this  subject  the  de- 
cisions are  much  divided.  In  New  York,  in  the  leading  case 
of  Gates  v.  Preston^  41  N.  Y.  113,  and  in  Bellinger  v.  Craiguey 
31  Barb.  534,  the  affirmative  was  held,  and  such  has  been  the 
uniform  current  of  decision  in  that  state:  Blair  v.  Bartleii^  75 
N.  Y.  150;  31  Am.  Rep.  455;  Dunham  v.  Bower,  77  N.  Y.  76; 
83  Am.  Rep.  570;  New  Jersey,  Arkansas,  and  perhaps  other 
states,  have  followed  the  New  York  decision:  Ely  v.  Wilbur y  49 
N.  J.  L.  685;  60  Am.  Rep.  668;  Dale  v.  Donaldson  Lumber  Co.^ 
-58  Ark.  188;  3  Am.  St  Rep.  224.  Upon  the  other  hand,  in 
Indiana,  Ohio,  Wisconsin,  and  perhaps  other  states,  a  con- 
trary doctrine  has  been  held:  Goble  v.  Dillon^  86  Ind.  327;  44 
Am.  Rep.  308;  Sylces  v.  Bonner,  1  Cin.  Rep.  464;  Ressequie  ▼• 
Byers,  52  Wis.  660;  88  Am.  Rep.  775. 
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The  dividing  line  between  the  New  York  decisions  and  thos& 
of  the  states  wiiich  have  taken  a  contrary  view  is  upon  the 
fact  whether  the  judgment  obtained  by  the  physician  was  a. 
judgment  by  default;  for  all  the  cases  concede  that  if  the- 
patient  has  appeared,  and  defended  the  action  on  the  ground 
of  neglect  or  want  of  skill,  the  judgment  against  him  is  an 
estoppel,  and  he  cannot  bring  his  cross-action  for  malprac- 
tice.  But  when  the  judgment  is  by  default,  and  no  defense- 
whatever  has  been  made,  the  majority  of  the  cases  would 
seem  to  hold  that  the  question  of  malpractice  ^^^  or  diligence 
and  skill  was  not  involved,  and  that  the  patient  has  not  im* 
paired  his  right  of  action  by  neglecting  or  refusing  to  appear 
to  the  suit  against  him. 

Finding  this  contrariety  of  opinion  in  the  courts  of  last  re* 
sort,  we  naturally  recur  to  the  text-writers  to  ascertain  how 
the  scale  ought  to  be  adjusted,  and  what  held  to  be  the  better 
opinion.  But,  instead  of  resolving  our  doubts,  we  find  the 
conflict  renewed  with  an  energy  almost  acrimonioiis  in  its 
vigor.  We  find  that  Mr.  Bigelow  (1886)  dissents  from  the 
New  York  decisions  upon  the  ground  that  the  right  to  sue 
for  malpractice  was  a  cross-demand,  and  the  defendant  might 
elect  to  litigate  it  in  the  first  suit,  but  if  he  declined  to  do  bo 
it  was  reserved  to  him  for  future  action.  On  page  175  of 
Bigelow  on  Estoppel  he  thus  comments  upon  the  New  York 
decisions: 

"  Such  an  argument,  however,  like  the  view  taken  by  the 
courts  of  New  York,  that  the  former  judgment  has  shown  that 
the  services  or  property,  according  to  the  case,  were  of  value^ 
while  the  second  suit  declares,  or  maj^  declare,  the  same  to  be 
worthless,  is  only  plausible;  for  a  judgment  on  default  is  not 
equivalent  in  principle  or  on  authority,  to  a  judgment  on  an 
issue  fought  out.  Judgment  on  default  is  good  for  the  pri- 
mary purpose  of  a  judgment  for  plaintiff.  It  gives  him  the 
right  to  have  the  <rum  adjudged  collected.  But  it  has  not 
the  full  effect  of  a  res  judicata,  because  in  reality  it  has  been 
ex  parte.  There  is  the  best  authority  for  saying  that  judgment 
by  default  does  not  conclude  defenses  in  confession  and  avoid*^ 
ance  in  a  different  action.  And  if  the  view  here  presented^ 
that  the  cross-demand  is  an  independent  cause  of  action,  ia 
correct,  it  cannot  matter  that  the  former  judgment  was  ren* 
dered  upon  an  issue  contested,  if  that  issue  did  not  embrace 
the  cross-demand." 

Upon  the  other  hand,  Mr.  Herman  (1886)  takes  the  oppo* 
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Bite  view,  and  denies  that  the  action  for  malpractice  can  be^ 
in  strict  legal  sense,  a  coanterclaim,  and  hence  it  cannot,  he 
argues,  in  the  absence  of  statutory  reguhitions,  be  the  subject 
of  an  independent  action:  1  Herman  ou  Estoppel,  sec.  235. 
In  section  236  )ie  states  his  argument,  in  earnest  and  vigorous 
language,  as  follows: 

^^^  "Courts  maintaining  a  doctrine  contrary  to  that  of 
Oates  V.  Preston,  41   N.  Y.  113,  do  so,  except  where  otherwise 
compelled  by  statute,  by  violating  every  principle  on  which 
the  doctrine  of  res  adjudicata  is  founded.     Without  citing 
again  the  long  and  unbroken  line  of  cases  which   will  be 
found  in  another  portion  of  this  work,  we  may  state  the  foU 
lowing  as  the   substance  of  the   decisions:  1.  The  maxim^ 
interest  reipublicx  ut  sit  finis  litium^  has  never  yet  been  ques- 
tioned; and,   2.  Whenever,   a   matter  is  adjudicated,   such 
judgment  decides  every  matter  which  pertains  to  that  cause 
of  action,  or  the  defense  set  up,  or  which  is  involved  in  the 
roeasare  of  relief  to  which  the  cause  of  action  or  defense 
entitles  the  party,  even  though  duch  matter  may  not  be  set 
forth  in  the  pleadings  so  as  to  admit  proof  and  call  for  an 
actual  decision  upon  it.    This  principle  prevails  throughout 
the  civilized  world,  with  but  few  exceptions,  and  includes^ 
not  only  what  actually  was  determined,  but  also  extends 
to  every  other  matter  which,  under  the  issues,  the  parties 
might  have  litigated  in  the  case — to  ererything  within  the 
knowledge  of  the  parties  which  might  have  been  set  up  as  a 
l^roand  of  relief  or  defense.    This  principle  is  but  the  re* 
peated  reiteration  of  the  maxim  above  cited,  which  is  so 
deeply  fixed  in  the  law  of  fundamentals.    This  maintenance 
of  this  principle  is  one  of  the  necessities  in  all  civilized  com*, 
munities,  and  it  has  been  handed  down,  from  generation  to 
generation,  without  ever  being  questioned,  until  the  present 
time;  and  we  doubt  whether  there  ever  can  be  a  so  well-estab* 
lished  and  universally  sustained  principle  of  law.    A  court 
that  cannot  doubt,  distinguish,  or  make  an  exception  to  a 
well-settled  rule  of  law  is  among  the  impossibilities  of  thia 
age.    The  case  of  Gates  v.  Preston,  41  N.  Y.  113,  follows  the 
universal  rule  above  cited.     In  the  early  case  of  Marriot  v. 
Hampton^  7  Term  Rep.  269,  it  was  held  that  where,  in  an 
action,  a  party  had  a  complete  defense,  as  payment,  and 
failed  to  maintain  it,  he  was  concluded  by  that  judgment,  and^ 
although  he  had  the  written  receipt  of  the  plaintiff,  yet  he 
was  oompelled  to  pay  the  same  money  twice.     This  principle 
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has  never  been  questioned.  So  a  party  having  a  defense  like 
that  of  udury,  limitation,  and  coverture,  a  statutory  right  of 
exemption,  or  any  defense  which  will  defeat  a  plaintiff's 
claim,  and  fails  to  ^^'  set  up  such  defense,  cannot  thereafter 
relitigate  matter  which  would  have  defeated  the  plaintiff's 
action  in  another  cause  between  the  same  parties  by  simply 
reversing  their  positions  as  parties." 

A  later  writer  (1891)  as  umpire  in  the  dispute  between 
Herman  and  Bigelow,  decides  against  the  New  York  view, 
and  supports  the  western  cases  as  having  the  better  reason: 
2  Black  on  Judgments,  sec.  769. 

"  Thus,  where  a  physician  sued  a  party  for  services  rendered 
by  him  in  treating  a  broken  limb,  and  the  defendant  appeared 
and  pleaded  general  denial,  it  was  held  that  the  fact  of  per- 
formance of  plaintiff's  contract  was  impliedly  averred  and 
•denied  by  the  pleadings,  and  that  a  judgment  in  favor  of  the 
plaintiff  for  the  services  as  claimed  necessarily  included  the 
fact  of  due  performance  by  the  plaintiff,  and  thai  the  question 
of  malpractice  was  involved  in  the  issue,  and  concluded  by 
the  judgment,  so  that  the  patient  could  not  thereafter  sue 
upon  that  cause  of  action.  And  a  similar  rule  has  been 
applied  in  Massachusetts,  though  the  services  were  of  an 
entirely  different  nature,  where  defense  was  taken  to  the  first 
action  on  the  ground  of  negligence,  but  without  seeking  to 
recoup  the  damages.  But  these  cases  have  been  vigorously 
criticised  and  resolutely  denied  in  decisions  rendered  in  other 
states,  which  seem  to  us  to  be  much  better  supported  by 
legal  reason  and  the  best  considerations  of  convenience  and 
justice.  This  may  be  illustrated  by  the  judgment  in  the  case 
of  Resaequie  v.  Byers^  52  Wis.  650,  38  Am.  Rep.  775,  where, 
After  an  action  was  commenced  for  malpractice  in  attendance 
upon  a  cert^^in  case,  defendant  instituted  a  suit  before  a  jus- 
tice of  the  peace  for  the  value  of  his  services  for  such  attend* 
xince,  in  which  suit  the  defendant  interposed  a  general  denial 
as  to  the  value  of  the  services,  but  afterwards  failed  to  appear 
at  the  trial,  and  judgment  was  given  for  the  physician  for 
the  amount  he  claimed.  It  was  held  that  such  judgment 
was  no  defense  to  the  action  for  malpractice,  and  a  supplemen- 
tary answer  setting  it  up  as  a  plea  in  bar  was  demurrable. '' 

Amidst  this  great  contrariety  of  opinion,  we  must  draw  oar 
conclusions  in  conformity  with  the  spirit  of  our  own  decisions, 
and  according  to  the  dictates  of  a  sound  adherence  ^"  to 
general  principles.     No  court  has  insisted  more  strenuousl/ 
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upon  the  doctrine  of  ret  judicata  than  has  our  own :  Western  M^ 
&  M.  Co.  V.  Virsinia  O.  C.  Co.,  10  W.  Va.  250;  Henry  v.  Dav%$^ 
13  W.  Va.  280;  Corrothers  v.  SargerU,  20  W.  Va.  861;  Maionr. 
Harper^s  Ferry  Bridge  Co.,  20  W.  Va.  223;  Wandling  ▼.  Straw^ 
25  W.  Va.  692;  McCoy  v.  McCoy,  29  W.  Va.  794;  Seabright  v. 
Seabright,  33  W.  Va.  152;  Parsons  v.  RUey,  83  W.  Va.  464; 
Sayre  v.  Harpold,  33  W.  Va.  553. 

Nevertheless,  I  think  a  safe  conclusion  to  be  reached  ia 
that  if  the  physician  sue  for  compensation  for  his  services^ 
and  there  is  no  appearance  by  the  patient,  a  recovery  by 
the  former  does  not  estop  the  latter  from  bringing  his  cross- 
action  for  malpractice;  but  if  he  appear  (unless  the  record 
show  that  it  was  not  to  defend,  but  solely  to  disclaim  the 
waiver  of  his  own  right)  he  is  estopped  by  the  recovery.  The 
right  to  sue  for  malpractice  is  both  a  defense  and  a  subject 
for  cross-action,  and  if  used  for  either  purpose — that  is,  either 
by  way  of  defense  or  recoupment — it  destroys  the  vitality  of 
the  claim,  if  sought  to  be  used  in  an  independent  action;  and 
if  the  patient  has  appeared  in  the  suit  by  the  physician  he 
was  bound  to  make  all  the  defenses  he  had,  and  hence  he  is 
estopped  by  the  fact  that  he  had  a  defense  of  malpractice,  of 
which  he  failed  to  avail  himself.  But  if  he  has  not  appeared, 
then  the  question  of  malpractice  has  never  been  adjudicated, 
and  he  is  at  liberty  to  assert  his  claim  by  an  independent 
action. 

For  the  reasons  stated  the  judgment  of  the  circuit  court 
most  be  reversed,  the  cause  remanded,  the  verdict  set  aside, 
and  a  venire  de  novo  awarded,  and  in  the  new  trial  the  circuit 
court  wilU  conduct  its  proceeding  in  accordance  with  the 
principles  herein  announced. 

Beversed.    Remanded.     

Holt,  J.,  dissented  as  to  that  part  of  the  opinion  relating  to  estoppel  by 
jndgnient»  and  said:  "  The  malpractioe  described  in  plaintiff's  declaration 
is  a  oommon-latr  tort»  and  properly  made  the  subject  of  an  action  in  case. 
But  because  it  is  a  tort  which  results  from  a  breach  of  duty,  and  relating 
to  and  growing  out  of  the  services  of  Dr.  Conaway  as  a  surgeon,  for  which 
service  Lawson  had  agreed  expressly  or  impliedly  to  pay,  it  may,  at  Law<- 
son's  option,  be  filed  as  a  recoupment  against  the  surgeon's  suit  for  his 
services.  But  Lawson  is  not  compelled  to  put  it  in  by  way  of  recoupment 
or  ccmnterelairo,  on  pain  of  being  thereafter  barred  by  the  judgment  in  the 
action  for  such  services.  Our  practice  is  to  leave  this  to  the  choice  of  Law- 
son,  so  that  he  may  act  upon  such  cimsiderations  of  fitness,  conveoieuce, 
and  the  like,  as  the  circumstances  of  the  case  may  dictate  in  regard  to  tho 
time  and  the  mode  of  enforcing  his  claim  for  damages." 
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Phtsiotavs  attb  SimoEONS.— Skill  akd  Gars  REQrntCD  of:  See  Barney 
T.  Pinkham,  29  Neb.  350;  26  Am.  St  Rep.  389;  Du  Bou  v,  Becker,  130  N.  T. 
323;  27  Am.  St  Rep.  629,  and  the  cMes  and  notes  referred  to  in  the  note  to 
Utaie  V.  Botuelseeper,  U  Anu  St  Rep.  343.  To  recover  damages  for  anskill- 
fuluess  or  negligence  it  is  not  necessary  to  prove  gross  oalpabilitj  on  the 
part  of  the  physician:  Link  f.  Sheldon,  136  N.  Y.  1.  An  instmciioB  that 
"ordinary  skill "  is  the  skill  which  a  surgeon  wonld,  onder  the  eircnnistances 
«f  the  case,  reasonably  nse  in  treating  the  case,  will,  in  the  absence  of  a 
prayer  for  a  more  explicit  instruction,  be  held  sufficient  on  appeal:  Boom  ▼. 
Murpky,  108  N.  C.  187.  The  burden  is  on  the  plaintiff  to  show  that  the  evil 
results  of  which  he  complains  were  <»used  by  the  unskillful  treatment  of  the 
physicians:  Petligreuf  v.  Lewia,  46  Kan.  78.  For  a  ease  in  which  the  plaintiff 
had  sustained  an  unusual  kind  of  fracture  of  the  wrist,  and  a  verdict  in  his 
favor  was  set  aside  on  the  ground  that,  althqpgh  recovery  was  not  complete^ 
the  physician  had  not  been  guilty  of  negligenoe,  see  Sieveiuon  r.  OeUiliorpet  10 
Mont  563.  Where  there  is  no  special  contract  defining  the  natnre  and  ex* 
tent  of  the  physician's  undertaking,  he  may  be  sued  either  in  asmmpdi  or 
case:  Kuhn  v.  Broumfield,  34  W.  Va.  252. 

JuuGMBNTs — Res  Adjudicata. — Besides  the  cases  from  the  series  cited  in 
the  opinion,  reference  may  be  made  to  Davenport  ▼.  Hubbard,  46  Vt.  90O,  14 
Am.  Rep.  620,  where  it  was  held  that  judgment  by  defanlt  for  the  prioe 
agreed  on  for  certain  work  was  no  bar  to  an  action  to  recover  damagee  for 
the  failure  of  the  party  in  whose  favor  that  judgment  had  been  rendered  to 
complete  the  work  within  the  stipulated  time;  and  to  Garrard  t.  Dollar,  4 
Jones,  175,  67  Am.  Dec.  271,  where  it  was  held  that  judgment  by  defanlt 
precludes  a  party  from  using,  for  the  purpose  of  reducing  damages,  any  toe- 
timouy  which  would  have  defeated  the  action  had  a  plea  in  bar  been  inter* 
posed. 
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[87  Wnr  VntoiNiA,  242.] 

MARRnD  WoMSir — Separate  Estate. — Property,  real  or  personal,  pnr> 
chased  by  a  married  woman  from  a  stranger,  on  oredit  iMcomes  her 
separate  estate,  although  she  pays  for  it  out  of  the  profits  arising  from 
her  use  thereof,  whether  she  antecedently  had  any  separate  estate  or 
not 

Married  Women — Separate  Estate. —Profits  produced  by  the  skill  and 
labor  of  a  married  woman  in  the  use  of  her  separate  estate  while  living 
with  her  husband  are  a  part  of  such  estate,  and  not  earnings  belonging 
to  her  husband. 

Married  Women— Separate  E<^ate— PRorrrs  From  Husband's  Labor. 
The  mere  fact  that  an  insolvent  husband  devotes  his  time  and  labor 
upon  his  wife's  separate  estate,  and  profit  results  therefrom,  does  not^ 
in  the  absence  of  fraud,  make  such  profits  his  property,  nor  render  them 
liable  for  his  debts.  If,  after  the  support  of  the  family  is  provided  for, 
a  surplus  of  protits  still  remains,  equity,  in  proper  cases,  divides  the 
surplus  between  the  wife  and  the  husband's  creditors. 

Married  Women— Separate  Estate — Profits  to  Whom  Belongs. — Mere 
participation  by  the  husband  in  the  production  of  protits  out  of  the 
wife's  separate  estate  does  not  make  them  liable  to  his  oreditors,  while 
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the  hutband  mad  wife  are  Hying  together,  withoat  regard  to  the  rapport 
of  the  family.  If,  in  each  cases,  subetantial  property,  traceable  to  the 
skill  and  labor  of  the  hasband,  is  found  to  exist,  coorte  of  equity  will 
make  a  jnat  apportionment  thereof  between  the  wife  and  her  hnsband'a 
creditors. 
Ka&rixd  WoMSir— Sepabatb  Estati — Husband  ab  Agkht.— A  married 
woman  with  separate  estate  may  barter  and  trade  with  reference  thereto 
by  her  husband  as  agent,  and  she  will  still  be  entitled  to  the  inorsaee 
thereof.  The  marital  relation  does  not  prevent  nor  disqualify  the  hue* 
band  from  acting  as  his  wife's  sgent  with  reference  to  her  separate  estate, 
nor  will  his  agency  render  her  property  or  its  profits  liable  to  his  cred- 
itors. 

^ARSHT  AND  ChILD—ChILD's  EARHINOfl  WhBN  NoT  LiABLB  KA  PaKBMTVi 

Dnm. — Although  a  minor  son's  senrices  and  earnings  belong  to  hia 
faiher,  and  are  liable  for  his  debts  while  he  supports  him,  yet  an  in- 
■olTent  father  may  emancipate  his  son,  and  the  latter's  earnings  then 
belong  to  him,  to  dispose  of  as  he  pleases,  free  from  the  claim  of  the 
father's  ereditora. 

PASsmr  AVB  Chili>— EABsmvos  ov  Child  Whbh  Kot  Liabi^b  pob  Parbiti^b 
Dbbtb. — ^The  fact  that  the  minor  son  of  an  insolvent  father  labors  on 
the  separate  estate  of  the  wife,  with  the  father's  consent,  for  the  main- 
tenance of  the  family,  does  not  render  the  products  of  such  estate  liable 
for  the  father's  debts. 

Marrixd  Womeb — Sbpabatb  Ebtatb.»Wibb'8  Chosbb  in  Action,  not  re- 
duced to  his  poesession  by  the  husband  before  a  statute  takes  effect  vest- 
ing such  chosea  in  the  wife  as  her  separate  estate,  cannot  thereafter  be 
reduced  to  bis  possession  by  the  husband  or  his  creditors. 

Marribd  Wombn— 'Separate  Estate— DECLARATioNg  of  the  Husband. 
Aa  between  a  husband's  ereditora  and  his  wife,  claiming  the  property 
in  dispute  as  her  separate  estate,  the  declarations  of  the  husband  as  to 
the  ownership  of  the  property  are  not  admissible  as  against  the  wiFe. 

Cleon  Moore  and  J,  J.  W%lliani9,  for  the  appellant. 
Forrest  W.  Brown  and  /.  F.  EngUy  for  the  appellee. 


Brannon,  J.  Personal  property  was  levied  upon  as 
property  of  James  H.  Conklyn,  under  executions  against  him 
and  his  wife,  and  Susan  C.  Conklyn,  claiming  it;  and  a  trial 
was  had  by  a  jury  in  the  circuit  court  of  Jefferson  county, 
under  code,  chapter  107,  sections  1,  5,  6,  to  settle  the  riglit 
thereto  between  Mrs.  ***  Conklyn  and  Trapnell  and  Croft, 
use,  etc.,  the  execution  creditors,  resulting  in  a  verdict  finding 
part  of  said  property  to  be  the  property  of  said  James  A. 
Conklyn.  From  the  judgment  carrying  said  verdict  into  exe- 
cution Mrs.  Conklyn  obtained  this  writ  of  error. 

The  real  merits  of  the  case  are  involved  in  the  motion  of 
Mrs.  Conklyn  to  set  aside  the  verdict,  because  contrary  to  the 
evidence,  which  was  overruled. 

James  H.  Conklyn,  becoming  involved,  on  March  28, 1885, 
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surrendered  all  his  land  and  personalty,  except  seventy-fiTd^ 
dollars  household  goods,  the  estate  conveyed  being  very  con- 
siderable in  amount,  to  his  creditors  by  a  deed  of  trust,  under 
which,  on  April  20,  18S5,  the  trustee  sold  the  personal  prop- 
erty, and  in  August,  1885,  sold  the  farm,  on  which  Conklyn 
resided,  eighty-one  acres.  Daniel  Hefflebower,  who  is  the 
brother  of  Mrs,  Conklyn,  purchased  said  farm  for  his  wife, 
and  it  was  paid  for  out  of  her  separate  estate.  Daniel  Heffle- 
bower bought  at  the  trustee's  sale  the  wheat  growing  upon 
said  eigl^ty-one  acres  for  his  sister,  Mrs.  Conklyn;  also  a  roan 
mare,  at  the  price  of  three  hundred  and  fifty-one  dollars  and 
sixty-four  cents,  for  the  purpose  of  furnishing  his  sister  with 
means  to  farm;  and,  acting  for  his  wife,  Hefflebower  leased 
the  farm  to  his  sister,  Mrs.  Conklyn,  after  he  purchased  it» 
Hefflebower  sold  the  wheat  and  mare  and  colt  to  Mrs.  Conk- 
lyn on  credit  at  the  same  price  he  paid,  and  afterwards  she 
cut  the  said  wheats  and  out  of  it  partly  paid  for  it  and  the 
mare  and  colt. 

Mrs.  Nancy  Conklyn,  mother  of  James  H.  Conklyn,  in 
December,  1884,  leased  for  no  definite  time  another  tract  of 
land,  which  he  on  becoming  insolvent  turned  over  to  his  wife 
to  be  farmed,  and  which  was  farmed  by  her  in  connection 
with  and  in  the  same  manner  as  the  eighty-one-acre  farm. 

Mrs.  Susan  C.  Conklyn,  while  living  with  her  husband,  to 
some  extent  with  his  assistance  and  the  assistance  of  her  soUi 
about  eighteen  years  of  age,  and  of  a  hired  man,  in  1885  put 
out  a  corn  crop  on  both  said  tracts  of  land,  using,  with  the 
trustee's  consent,  until  the  29th  of  April  the  horses  and  farm- 
ing implements  of  James  H«  Conklyn  conveyed  in  said  deed 
of  trust. 

*^  While  Mrs.  Conklyn  was  farming  she  had  the  help  of 
farming  implements  and  horses  lent  to  her  by  her  brother, 
Daniel  Hefflebower,  and  other  assistance  from  him.  He  gave 
her  five  hogs  to  stock  the  farm.  Thus  equipped,  she  began 
farming  both  farms,  the  son,  with  the  father's  consent,  work- 
ing the  farms  with  hands  hired  from  time  to  time,  and  paid 
for  out  of  the  proceeds  of  the  farm,  the  son  having  no  con- 
tract, but  receiving  from  time  to  time  such  amounts  of  money 
as  could  be  spared,  amounting  to  one  hundred  and  fifty  dol* 
lars,  including  clothing. 

The  husband  was  absent  much  of  the  time,  selling  machin- 
ery on  commission  for  a  firm,  and  for  many  months  physically 
and  mentally  incapacitated  by  disease  for  work  or  business  to 
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any  extent,  and  for  a  time  in  a  hospital.  When  at  home,  and 
not  incapacitated,  he  gave  some  help  on  the  farm,  and  to 
some  extent  assisted  the  wife  and  son  in  superintending  and 
managing  it.  He  acted  generally  as  his  wife's  agent  in  sell- 
ing and  buying,  but  the  son  and  Mrs.  Conklyn's  brother  fre* 
quently  took  part. 

From  the  proceeds  of  the  farm  so  operated,  and  on  credit 
given  to  her  by  it,  the  operating  expenses,  household  ex* 
penses,  and  such  articles  as  stock  and  other  things  as  were 
needed  were  provided  from  time  to  time.  At  a  sale  of  John 
Benner  in  March,  1886,  a  black  mare  was  bought  by  Heffle* 
bower  for  his  sister,  for  one  hundred  and  thirty-seven  dollars^ 
on  which  was  credited  forty-one  dollars,  the  price  of  a  colt  of 
hers  which  has  been  sold  at  said  sale,  and  its  price  taken  up 
in  the  bill;  and  for  ninety-six  dollars,  the  balance  James  H. 
Conklyn  gave  his  note  as  his  wife's  agent,  indorsed  by  HefSe- 
bower,  and  paid  by  him  when  due.  In  March,  1887,  at  a  sale 
of  Colonel  Gibson's,  Hefflebower  purchased  for  his  sister  a 
bay  horse,  for  which  her  husband  as  her  agent  gave  his  note, 
indorsed  by  Hefflebower,  which  was  paid  when  due  by  young 
Conklyn,  the  son  above  mentioned,  with  Hefflebower's  check 
for  one  hundred  dollars  to  young  Conklyn,  lent  by  Heffle- 
bower to  his  sister  on  the  son's  request,  by  his  mother's  di- 
rection; and  the  balance  was  paid  by  the  eon  with  money 
furnished  by  the  mother. 

On  loans  and  the  sale  of  said  property  by  Hefflebower  to 
his  sister  payments  were  made  from  time  to  time  out  of  '^^ 
the  proceeds  of  the  farm,  and  out  of  them  and  other  transac- 
tions grew  an  account  on  which  a  balance  remained  unpaid, 
estimated  to  be  some  seventy-five  dollars. 

The  property  levied  on  was  derived  as  follows:  The  sorrel 
colt  was  the  foal  of  the  mare  bought  at  Benner^s  sale.  Two 
colts  were  descendants  of  the  roan  mare,  sold  at  the  trustee's 
sale  and  the  bay  horse  bought  at  Gibson's  sale.  A  wagon 
was  bought  by  James  H.  Conklyn,  as  agent  for  his  wife,  on 
credit,  and  paid  for  out  of  money  supplied  by  the  wife  out  of 
a  payment  by  Daniel  Hefflebower,  as  executor  of  his  father, 
upon  a  legacy  of  three  hundred  dollars  to  Mrs.  Conklyn  un- 
der the  will  of  her  father,  probated  in  1867,  which  money  was 
paid  her  in  1890.  The  hogs  were  the  increase  of  those  given 
to  Mrs.  Conklyn  by  her  brother  in  1885.  A  horserake  was 
bought  on  the  credit  of  the  farm  and  paid  for  out  of  its  pro- 
ceeds.    Crops  levied  on  were  raised  on  the  farms  in  1890,  in 
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the   manner  aforesaid.     The  verdict  relieved   the  hogs  and 
wagon  from  the  execution. 

At  the  date  of  the  sale  by  the  trustee,  Mrs.  Conklyn  had 
no  separate  estate  save  the  three  hundred  dollars  legacy  un- 
der  her  father's  will. 

The  theory  upon  which  it  is  claimed  that  all  the  property 
found  by  the  jury  to  be  property  of  James  H.  Conklyn  and 
liable  for  his  debts  was  his,  is  that  at  the  start,  the  date  of 
the  sale  of  his  property  under  the  deed  of  trust,  Mrs.  Conklyn 
had  no  separate  estate  whatever;  that  she  purchased  the 
personal  property  purchased  at  the  sale  by  her  brother  of  him 
wholly  on  credit;  that  the  property  and  its  increase  cannot 
be  regarded  as  the  wife's,  because  it  started  with  no  separate 
basis,  was  not  acquired  with  a  separate  estate;  that  some- 
thing cannot  come  from  nothing,  so  to  speak,  and  a 
separate  estate  cannot  arise  from  mere  credit  to  the  wife  not 
based  on  separate  estate;  that  the  personal  property  was  paid 
for  out  of  the  issues  of  the  farms,  which  were  produced  by 
farming  operations  by  the  labor  of  the  husband  and  his  in- 
fant son,  wliich  of  right  belong  to  the  creditors;  and  so  far  as 
that  labor  may  be  said  not  to  have  produced  such  proceeds, 
or  even  if  they  had  not  contributed  thereto,  as  the  farm  was 
operated  by  the  wife,  its  proceeds  are  to  be  regarded  as  the 
wife's  earnings,  belonging  by  law  to  the  **^  husband;  and 
thus  neither  the  property  nor  crops  would  be  hers. 

We  can  say  on  the  facts  certified  as  facts,  that,  when 
Daniel  Hefflebower  purchased  property  sold  at  the  trustee's 
sale  paying  to  the  creditor's  use,  he  became  bona  fide 
owner  of  it  and  sold  it  to  his  sister,  Mrs.  Conklyn.  But  it 
was  sold  on  credit,  and  it  is  said  separate  estate  cannot  arise 
from  the  wife's  credit,  but,  if  a  purchase,  it  must  be  made 
with  her  separate  estate. 

There  are  decisions  in  Pennsylvania  that  a  purchase  by  a 
married  woman  purely  on  credit,  she  having  no  separate 
estate,  is  but  an  acquisition  by  a  married  woman,  and  at  the 
instant  of  the  purchase  it  becomes  the  husband's  property, 
even  though  it  be  paid  for  out  of  its  own  proceeds;  but  the 
current  of  authority  and  reason  do  not  sustain  this  position. 
By  the  sale  the  title  passes  to  the  wife,  not  to  the  husband,  for 
he  is  not  a  party  to  it.  Under  common  Iraw  it  would  vest  in 
him;  but  our  statute  broadly  and  unconditionally  says  that 
a  married  woman  may  take  from  any  one  save  her  husband, 
and  hold  to  her  sole  use,  any  property,  as  if  she  were  single. 
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Under  a  purchase  by  a  single  woman  she  would  be  vested 
with  legal  title.  The  statute  gives  the  wife  capacity  to  take 
and  hold  as  if  single.  Whence  does  the  husband  acquire  title? 
The  common  law  on  this  point  has  been  swept  away.  Where 
is  the  law  that  gives  the  man  the  title?  We  find  one  to  give 
the  woman  title  in  code,  chapter  66,  section  3. 

Hr.  Bishop,  with  that  strength  of  reasoning  and  analysis 
which  characterizes  all  his  law  works,  probes  this  matter  to 
the  bottom,  and  maintains  the  view  that  it  is  her  separate 
estate.    He  says: 

"  If  a  third  person  makes  a  gift  to  the  wife  of  property,  real 
er  personal,  it,  at  the  common  law,  is  an  acquisition  of  which 
she  is  deemed  the  meritorious  cause,  and  the  thing  given 
vests  in  the  husband  or  wife,  or  both,  according  to  the  same 
rales  as  any  thing  else  coming  to  her  during  the  coverture. 
Now,  suppose  the  third  person,  when  he  makes  the  gift,  takes 
a  promise  of  the  wife  to  pay,  binding  in  morals,  not  in  law; 
plainly,  in  legal  reason,  this  can  make  no  difference.  If, 
afterwards,  another  third  person,  not  the  *^^  husband,  makes 
good  the  wife's  promise  by  paying  the  money,  that  can  make 
no  difference;  and  in  such  a  case,  if  the  vendor  has  merely 
agreed  to  convey  the  property  to  the  wife,  and  has  not  con- 
veyed, his  undertaking,  though  the  contract  was  void  as  to 
her  by  reason  of  the  coverture,  binds  him.  In  these  cases, 
sorely,  under  our  statutes,  the  property  is  the  wife's,  though 
bought  on  credit,  the  same  as  though  it  came  in  any  other 
ivaj.  Then,  again,  suppose  the  vendor  has  chosen  to  vest  the 
title  in  her  before  receiving  any  money,  and  the  wife,  by  using 
the  property  in  some  way  permitted  by  the  statute,  has  accu- 
mulated the  money  to  pay  for  it;  this  money  is  plainly  her 
separate  estate,  and  such  the  property  will  continue  to  be 
after  her  honorary  obligation  to  make  payment  is  discharged  ": 
^  Bishop  on  Married  Women,  section  88. 

The  court  of  appeals  of  New  York  in  Knapp  v.  Smithy  27 
N.  Y.  277,  holds,  that  under  the  statute  the  married  woman 
may  acquire  property,  real  or  personal,  by  buying  on  credit, 
^nd  no  interest  therein  would  pass  to  the  husband,  whether 
she  antecedently  had  any  separate  estate  or  not;  that  if  the 
vendor  would  take  the  risk  of  payment  the  transfer  would 
be  perfect;  that  she  could  hold  the  property,  manage  it  by 
the  agency  of  her  husband,  or  any  other,  and  hold  the  profits 
And  increase  to  her  separate  use.  It  so  held  where  the  wife 
^f  an  insolvent  bought  cattle  which  had  been  his  from  hia 
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assignee,  giving  her  note  for  the  price,  and  purchased  the^ 
farm  for  the  conveyance  of  which  her  husband  had  acontracty, 
and  she  mortgaged  it  for  the  price,  and  subsequently  employed 
the  husband  as  her  agent  to  manage  the  farm,  the  case  being, 
free  from  fraud.  Similar  doctrine  has  been  held  in  Shields- 
V.  Keys,  24  Iowa,  298. 

The  married  woman  who  bought  on  credit  the  debts  of  her 
husband  secured  by  his  deed  of  trust  on  his  goods  was  said^ 
in  the  opinion  of  Williams  v.  Lord,  75  Va.  403,  to  take  a  good 
title  as  separate  estate,  though  she  might  pay  for  them  out  of 
the  proceeds  of  the  sale. 

BobiTison  v.  Neill,  34  W.  Va.  128,  was  a  purchase  on  credit, 
by  A  feme  without  separate  estate,  except  a  few  articles  whicH 
did  not  go  into  the  land,  and  it  was  held  that  the  land  and 
its  issues,  and  property  purchased  **•  with  such  issues,  wera 
separate  estate.  Both  opinions,  particularly  that  of  Judge 
Lucas,  held  this.  The  question  that  a  credit  purchase  would 
prevent  its  being  separate  estate  was,  it  is  true,  not  pointedly 
considered,  but  the  opposite  theory  was  sustained.  The 
point  was  not  even  questioned:  Atwood  v.  Dolan,  34  W.  Va. 
563;  Welsh  v.  Solenberger,  85  Va.  446;  Keller  v.  Mayer^  55  Ga* 
406,  and  other  instances.  See  Wells  on  Married  Women, 
sees.  240,  241,  246. 

But  it  is  said  that  the  husband  is  entitled  to  the  wife's 
earnings  {Bailey  v.  Gardner,  31  W.  Va.  94,  13  Am.  St.  Rep. 
847,  Campbell  v.  Bowles,  30  Gratt.  652),  and  therefore,  as  she 
carried  on  business,  the  results  are  her  earnings,  and  the  crops 
and  property  paid  for  by  them  are  liable,  because  the  wife 
contributed  in  their  production.  If  so,  then  why  does  the 
statute  empower  her  to  hold  separate  estate?  Simply  that 
the  estate  should  lie  idle  and  unproductive?  If  she  could  get 
some  one  else  to  manage  her  separate  estate,  I  assume  the 
profits  would  be  hers.  Or  would  they  still  be  earnings,  and 
belong  to  her  husband?  Assuming  that  in  such  case  such 
profits  would  be  hers,  is  the  result  changed  by  the  fact  that 
she  has  capacity  and  industry  to  manage  the  estate  so  as  to 
yield  profits?  I  think  not.  Though  profits  arising  from  the 
use  of  her  separate  estate  be  in  any  measure  the  result  of  her 
skill  and  labor,  they  are  still  hers.  Without  asserting  her 
right  to  engage  generally  in  business,  I  think  the  true  view  is 
that,  while  the  common  law  does  give  the  husband  right  to 
the  wife's  services  and  earnings,  yet  that  is  modified  by  the 
act  giving  her  power  to  hold  separate  estate  and  its  issues- 
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and  profits,  to  the  extent  that  when  her  ekill  and  labor  in 
the  use  of  separate  estate  do  produce  profits  they  are  herSi 
not  earning^  belonging  to  the  husband:  See  Wells  on  Mar^ 
tied  Women,  178;  Olovery.  Alcoit^  11  Mich.  482;  Aiwoodf. 
Ddan^  34  W.  Va.  583,  opinion;  Henderson  v.  Warmack^  27 
Miss.  835. 

Penn  y.  Whitehead,  17  Gratt  5Q3,  94  Am.  Dec.  478,  before 
the  statute,  recognized  her  right  to  engage  in  business,  and 
gsYO  her  its  results.  So  it  cannot  be  because  of  any  use  of 
the  wife's  time,  skill,  and  industry  in  the  use  of  this  property 
returning  a  profit  that  they  are  liable  to  the  husband's  cred- 
itors. 

^^  But  the  question  may  be  asked,  how  can  this  married 
woman,  living  with  her  husband,  carry  on  business  in  view 
of  section  13,  chapter  66,  of  the  code  (ed.  1887),  providing 
that  a  married  woman  living  separate  and  apart  from  her 
husband  may  carry  on  any  trade  or  business,  and  the  prop- 
erty used  in  it  and  its  profits  and  her  earnings  shall  be  her 
separate  estate?  Does  not  this  exclude  wives  living  with 
their  husbands  from  carrying  on  business,  from  the  fact  that 
it  limits  that  privilege  to  those  living  separate  from  their 
husbands? 

This  construction  would  be  only  inferential,  as  there  is  no 
positive  prohibition.  This  section  has  no  application  to 
wives  living  with  their  husbands  owning  separate  estates,  but 
relates  only  to  those  unfortunate  wives  separated  from  their 
husbands.  Without  this  statute  the  common  law  would  rob 
the  poor  wife  abandoned  by  her  husband  of  all  property 
coming  from  her  toil,  and  of  her  hard  earnings  necessary  to 
her  very  existence,  and  give  them  to  the  drunken  husband 
himself,  whenever  he  should  claim  them;  and  her  employer 
•could  not  even  pay  her  wages  free  from  his  claim,  and  his 
creditors  might  claim  property  acquired  by  her  in  business, 
and  she  could  not  carry  on  business  necessary  for  her  sup- 
port, because  she  could  not  contract,  as  her  contracts  would 
be  void. 

To  remedy  such  evil  this  statute  was  passed.  It  was  not 
intended  to  trench  on  the  right  already  existing  of  a  mar- 
ried woman  to  use  her  separate  estate  and  enjoy  its  profits. 
Under  this  section  her  property  and  earnings  are  the  woman's, 
and  by  implication  she  has  power  to  contract:  Peck  v.  Mar* 
ting,  22  W.  Va.  708.  I  speak  of  this  section  as  it  was  before 
chapter  109,  Acts  1891. 
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But  it  is  contended  that  as  the  husband  rendered  some 
fiisiance  in  the  conduct  of  farming,  that  renders  the  cropl- 
and the  other  property  paid  for  out  of  them  liable  to  his  debts* 
Elaborate  discussions  of  this  subject  are  to  be  found  in  the- 
text-books  and  reports,  and  in  our  own  court  it  has  received 
full  consideration  in  Miller  v.  Peck,  18  W.  Va.  99,  and  Atwood 
y.  Dolan,  34  W.  Va.  563.  The  husband  cannot  be  compelled  to 
labor  for  his  creditors.  There  are  cases  where  the  creditors  can 
subject  an  accumulation  '^^  of  property,  the  result  distinctly^ 
of  the  husband's  labor  and  talents  in  connection  with  her  sep- 
arate estate  or  an  apportionment;  but,  generally  speaking,  as 
a  man  is  entitled  out  of  bis  own  labor  to  the  bread  of  life 
first,  and  is  under  obligation  to  support  his  wife  and  family, 
the  courts,  from  the  necessity  of  the  case,  have  felt  themselves 
constrained  to  say  that  from  the  mere  fact  that  a  husband 
devotes  his  time  and  labor  upon  his  wife's  separate  estate^ 
and  profits  result,  such  profits  do  not  go  to  him  or  his  cred* 
iters;  fur,  if  so,  he  and  his  wife  and  children  would  in  moBt 
cases,  where  his  wife  has  a  little  home  coming  from  some 
kinsman,  and  he  hopelessly  insolvent,  starve:  MiUer  v.  Peck, 
18  W.  Va.  99;  Atwood  v.  Dolan,  34  W.  Va.  663;  Gage  ▼. 
Dauchy,  34  N.  Y.  293;  Knapp  v.  Smith,  27  N.  Y.  277. 

A  husband  in  the  enjoyment  of  marital  right  lives  and  is 
maintained  on  wife's  land,  which  s.he  manages  for  her  use,  and 
he  voluntarily  bestows  labor  upon  it.  This  was  held  not  to 
give  him  or  her  creditors  right  to  crops:  RiLsh  v.  Vought^  65- 
Pa.  St.  437;  93  Am.  Dec.  769.  See  opinion  in  Hamilton  t* 
Booth,  55  Miss.  60;  30  Am.  Rep.  500. 

In  Feller  v.  Alden,  23  Wis.  301,  99  Am  Dec.  173,  it  is  held 
that  a  wife  may  cultivate  her  land  by  means  of  the  labor  of 
her  husband  and  their  minor  children  without  divesting  her* 
self  of  its  products  so  as  to  subject  them  to  execution  against 
the  husband,  and  it  is  not  proof  of  an  arrangement  to  defraud 
creditors. 

In  Kentucky  the  court  held  that  products  of  a  wife's  farm^ 
through  the  labor  and  skill  of  the  husband,  follow  the  title  ta 
the  land  and  are  hers,  though  not  if  his  services  exceeded  in* 
value  the  cost  of  support  of  himself  and  family,  the  obligation? 
of  that  support  being  held  paramount  to  that  of  paying  his 
debts;  and  until  he  made  provision  for  that  obligation  the  prod«^ 
ucts  of  her  farm  could  not  be  made  liable  to  his  debts,  and 
not  then  unless  it  was  shown  that  the  part  not  needed  for  thai 
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support  of  himself  and  family  was  the  result  of  his  labor: 
Commonwealth  v.  Fletcher^  6  Bush,  171,  172. 

Mr.  Bishop  in  2  Bishop  on  Married  Women,  section  801, 
takes  issue  with  the  Kentucky  court  in  saying  that  the  sur* 
plus  after  support  might  be  reached,  saying  it  could  not  be 
unless  there  was  an  agreement  to  pay  him  the  excess. 

^^  The  husband  is  bound  to  support  himself  and  family, 
including  bis  wife,  and  she  is  not  bound  to  support  even  herself 
to  bis  relief,  even  if  she  have  separate  estate:  1  Bishop  on 
Married  Women,  sec.  57;  2  Bishop  on  Married  Women,  sees. 
72, 158, 159;  Wells  on  Married  Women,  135.  This  debt  on  the 
husband  is  prior  and  paramount  to  every  money  debt  to 
others,  from  the  very  nature  and  necessity  of  the  case;  neither 
he  nor  wife  nor  family  ought  to  starve  or  be  pinched  with 
want  to  pay  mere  money  debts.  No  just  law  can  underrate 
this  great  and  high  debt  to  obligations  of  mere  money. 

Courts  will  not  allow  husband  and  wife  to  use  this  right 
to  cloak  fraud  against  creditors,  but  will  ferret  out  the 
fraud  with  very  suspicious  and  acute  eye,  so  far  as  human 
testimony  will  enable  them  to  do  so,  failing  sometimes,  it  is 
tnie,  for  want  of  evidence,  but  generally  succeeding  in  doing 
justice  in  cases  of  real  fraud;  but  they  will  not,  by  an  un- 
bending iron  rule,  hold  in  every  case  that  mere  participation 
by  the  husband  in  the  production  of  profits  out  of  the  wife's 
lands  or  other  property  will  make  them  liable  to  creditors, 
and  impose  starvation  on  the  whole  family.  No  slavery  could 
be  more  oppressive  and  hard  than  such  slavery  of  unfortunate 
debtors  to  creditors. 

Courts  of  equity,  in  proper  cases,  where  substantial  prop- 
erty traceable  to  the  skill  and  labor  of  the  husband  is  found 
to  exist,  will  make  a  just  apportionment  between  the  wife 
and  her  husband's  creditors:  Penn  v.  Whitehead^  17  Gratt 
503, 513;  94  Am.  Dec.  478;  Qlidden  v.  Taylor,  16  Ohio  St.  609; 
91  Am.  Dec.  98. 

The  fact  that  the  husband  acted  sometimes  as  the  wife's 
agent  in  the  conduct  of  their  small  business,  along  with  her 
brother  and  son,  cannot  alter  the  case;  for  the  cases  of  Miller 
V.  Peck,  18  W.  Va.  99,  and  Atwood  v.  Dolan,  34  W.  Va.  563, 
sustain  the  position  that  a  married  woman  with  separate  es- 
tate may  barter  and  trade  with  reference  thereto  by  her  hus« 
band  as  agent,  and  will  be  entitled  to  the  increase  thereof 
The  mere  marital  relation  does  not  disqualify  the  husband 
from  acting  as  his  wife's  agent  with  reference  to  her  separata 
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estate:  PrentisB  v.  Paisley,  26  Fla.  927;  Keller  v.  Mayer^  55 
6a.  406.  The  mere  fact  that 'he  is  agent  will  not  render  her 
property  or  its  profits  liable  to  creditors:  Wait  on  Fraudulent 
Conveyances,  sec.  303;  Voorhees  v.  Bonesteelf  16  Wall.  16;  Al^ 
dridge  v.  Muirhead,  101  U.  8.  397. 

'"  In  this  case  the  unfortunate  husband,  smitten  with  k<^ 
cumulated  misfortune,  disease,  physical  and  mental,  sending 
him  to  a  hospital,  contributed  very  little  in  the  family  strug* 
gle  for  existence;  in  fact,  he  must  have  been  a  charge  rather 
than  a  help.  We  cannot  say  that  any  accumulation  came 
from  his  labor,  but  from  the  young  son  and  the  kindly  help- 
ing hand  and  counsel  of  the  wife's  brother,  Daniel  Heffle- 
bower.  Where  husband  and  wife  unite  in  fraudulent  purpose 
to  divert  the  husband's  considerable  earnings  and  hide  them 
from  creditors,'  under  the  shelter  of  her  separate  estate,  the 
case  is  different.  No  fraudulent  purpose  of  the  wife  appears 
in  this  case.  She,  with  the  help  of  her  brother,  was  struggling 
almost  for  life  itself.  The  husband  had  nothing  to  hide  from 
creditors,  either  in  estate  or  ability  to  labor.  He  does  not 
appear  to  have  been  guilty  of  iutentional  fraud.  He  surren* 
dered  everything  to  creditors,  and  was  left  penniless  and 
broken  in  body  and  mind.  He  traveled  some,  selling  machin- 
ery, and  gave  his  earnings  to  one  of  the  creditors  in  this  case. 

On  the  facts  proven,  we  could  not  find  fraudulent  intent. 
Under  the  facts,  not  evidence,  as  certified,  the  source  from 
which  the  property  came,  and  how  paid  for,  appear,  and  none 
came  from  the  husband.  Clearly  it  came  from  the  wife's 
estate.  Any  idea  that  it  came  from  the  husband  is  repelled. 
It  is  further  contended  that  because  the  son,  Edgar  A.  Conk- 
lyn,  labored  earnestly  in  the  family  distress,  and  as  under 
the  law  his  services  belonged  to  the  father,  this  makes  the 
products  of  land  and  property  liable  for  his  debts. 

The  father  has  a  right  to  the  son's  services  and  earnings 
in  consideration  of  his  support  and  care  in  tender  years  of 
helplessness;  but  he  may  emancipate  the  son,  and  thus  the 
son  becomes  entitled  to  his  own  services  and  earninga,  and 
may  dispose  of  them  as  he  pleases.  Creditors  cannot  compel 
their  debtor  to  work  himself  or  to  compel  his  children  to  work 
for  them,  nor  sell  under  process  their  future  service,  though 
property  created  by  their  past  labor  may  be  subjected.  Even 
a  parent  involved  in  hopeless  insolvency  can  thus  emancipate 
hi?  child  and  remove  his  services  and  '^"^  earnings  from  the 
grasp  of  creditors.     Such  emancipation  may  be  oral  or  writ- 
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ten,  may  be  proven  by  circamBtantial  evidence,  or  may  be 
implied:  Haliiday  v.  MlUer,  29  W.  Va.  424;  6  Am.  St  Rep. 
«53,and  note;  Penn  v.  WhiUhead,  17  Gratt.  503;  94  Am.  Dec. 
478;  WUson  v.  McMillan,  62  Ga.  16;  35  Am.  Rep.  116,  and 
Aote  discussing  the  subject  generally. 

In  Wilson  v.  McMillan^  just  cited,  the  right  of  an  insolvent 
father  to  emancipate  his  child,  who  remained  at  home,  and 
was  hired  by  the  father,  was  upheld.  Were  these  doctrines 
not  to  prevail  the  child  would  for  years  be  engulfed  in  his 
father's  ruin  and  bankruptcy,  unable  to  get  support,  unable 
to  obtain  an  education  for  the  struggle  of  life,  his  whole  future 
blasted. 

Id  this  case  the  son  did  remain  at  home;  but  reason  holds 
that  if  the  law  allow  such  emancipation  at  all,  it  would  not 
require  as  a  condition  of  its  exercise  that  the  ties  of  home 
be  broken  and  the  child  driven  from  the  parental  roof.  In 
this  case,  if  we  cannot  say  the  father  emancipated  the  child, 
we  may  say  certainly  that  he  consented  that  he  might  give  his 
labor  to  his  mother. 

In  the  case  of  Wilson  v.  MeMUlan^  62  Ga.  16,  35  Am.  Rep. 
115,  the  court  says  that  the  debtor  may  give  his  own  labor 
Away;  he  may  consent  that  his  child  may  give  his  labor 
away.  A  court  should  look  with  special  liberality  upon  the 
consent  of  a  father  to  his  son  laboring  ''or  his  own  mother, 
striving  for  a  living,  when  that  labor  gave  to  himself  and  his 
mother  the  bread  of  life,  when  the  father,  broken  by  insolvency 
and  disease,  in  estate,  body,  and  mind,  was  unable  to  give  them 
maintenance. 

In  Aiwood  v.  Dolan^  84  W.  Va.  563,  the  fact  that  seven  sons 
labored  on  the  farm  in  producing  crops  was  not  considered 
enough  to  destroy  the  wife's  right. 

RuBh  V.  Vought,  55  Pa.  St.  437,  93  Am.  Dec.  769,  holds  that 
where  sons,  with  their  father's  consent,  labor  on  wife's  land, 
this  will  not  render  crops  liable  to  his  creditors. 

These  principles  lead  to  the  conclusion  that  the  products  of 
the  eighty-one  acres  are  not  liable  to  the  husband's  debts,  nor 
Are  articles  purchased  with  them. 

***  But  how  as  to  the  products  of  the  other  tract?  This 
question  presents  more  difficulty.  If  we  were  bound  to  say 
that  the  lease  of  this  tract  was  vested  in  James  H.  Conklyn, 
And  he  sublet  to  his  wife,  we  might  have  to  say  that  this  sub- 
letting would  be  void,  and  the  lease  still  the  husband's,  and 
^t  the  right  to  its  crops  would  follow  the  right  to  the  land, 
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And  be  the  husband's,  notwithstanding  the  wife  contributed 
in  their  production  with  her  stock,  implements,  and  hired 
labor:  Hamilton  v.  Booth,  65  Miss.  60;  30  Am.  Rep.  500; 
Rush  V.  Vought,  55  Pa.  St.  437;  93  Am.  Dec.  769.  It  would 
be  a  mingling  of  her  separate  CEtate  with  his  beyond  distinc* 
tion,  and  thus  fall  under  the  principle  that,  where  she  allowed 
her  separate  estate  to  be  indistinguishably  mixed  with  the 
husband's  property  hers  is  lost  to  her  as  separate  estate,  as 
regards  his  creditors:  Wells  on  Married  Women,  119;  2 
Bishop  on  Married  Women,  sees.  88,  818,  820;  Glowr  v* 
Alcott,  11  Mich.  470;  Glidden  v.  Taylor,  16  Ohio  St.  509;  91 
Am.  Dec.  98.  And  thus,  not  only  the  crops,  but  perhaps  all 
the  property,  save  only  the  crops  in  kind  of  the  eighty-one 
acres,  would  be  liable,  because,  the  products  of  the  other 
tracts  helped  in  buying  such  property. 

But  we  do  not  regard  the  lease  of  this  farm  (Mrs.  Nancy 
Conklyn's  farm)  as  the  leasehold  property  of  James  H. 
Conklyn.  It  was  farmed  until  April,  1885,  by  another  son  of 
hers,  and  about  Christmas,  1884,  there  was  an  indefinite  ar* 
rangement  between  James  H.  Conklyn  that  be  was  to  farm 
it,  for  what  term  we  do  not  know;  but  before  doing  any  thing 
he  told  his  mother  that,  owing  to  his  insolvency,  he  could  not 
do  so,  and  wished  to  give  it  up,  and  she  replied  ^'  she  did  not 
wish  to  make  any  more  changes,  and  he  should  keep  the 
land,  and  make  the  best  arrangements  he  could  with  it,  and 
accordingly  he  turned  it  over  to  his  wife,"  by  whom  it  waa 
held  and  farmed  just  as  the  other  farm,  she  paying  landlord's 
share  of  crops.  We  think  he  acted  as  his  mother's  agent  in 
leasing  to  the  wife,  making  it  the  wife's  lease.  He  had  no 
substantial  estate  in  it,  one  worth  any  thing  to  creditors;  for 
as  regarded  his  leasehold,  the  work  of  making  crops  and  the 
burden  of  paying  rent  were  yet  unperformed.  On  the  facta 
certified  as  facts,  we  hold  that  the  law  does  not  hold  that 
property  liable  to  said  executions. 

*^^  Instructions:  I  shall  not  pass  upon  the  one  called 
^'court's  instruction,"  as  I  do  not  think  the  record  shows  that 
it  was  objected  to  or  excepted  to. 

Defendants'  instructions  1  and  2  are  based  upon  principles 
of  law  above  stated,  and  need  not  be  discussed.  It  is  only 
necessary  to  say,  for  the  purpose  of  future  proceedings  in  the 
ease,  that  as  given  they  seem  to  put  the  law  correctly. 

Defendants'  instruction  3,  that  if  James  H.  and  Susan 
Conklyn  were  married  prior  to  April  1,  1869,  without  mar* 
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riage  contract,  and  she  acquired  by  the  will  of  her  father^ 
prior  to  that  date,  three  hundred  dollars,  and  she  or  her  hus* 
band  with  it  purchased  any  of  the  property  levied  upon,  or 
any  property  of  which  that  levied  upon  is  the  increase  or 
product,  then  such  property  was  the  husband's,  is  erroneous. 
On  April  1,  1869,  section  3«  chapter  66,  as  part  of  our  code^ 
took  effect.  It  is  not  retroactive,  but  declares  that  any  mar* 
ried  woman  '^  may  take"  and  hold  property  as  separate  prop* 
erty.  If  the  husband,  on  April  1,  1869,  had  such  a  vested 
right  in  his  wife's  legacy  as  was  property,  the  statute  would 
not  affect  it:  1.  Because  we  would  not  construe  it  to  retroact 
upon  vested  property  rights;  and,  2.  It  would  be  unconstitu- 
tional  so  applied.  But  the  husband's  right  under  the  law 
prior  to  that  date  gave  him  his  wife's  choses  in  action  only 
conditionally;  that  is,  upon  reduction  to  possession.  Till  that 
act  the  property  therein  was  not  vested  in  him,  but  in  her;  as^ 
if  he  died,  she  surviving,  she  retained  it,  which  could  not  ha- 
lf it  had  perfectly  vested  in  him.  Therefore,  the  husband  not 
having  reduced  the  chose  to  possession  when  the  code  took 
effect,  we  can  say  the  wife  took  the  chose;  the  new  law  oper- 
ated upon  it  before  the  act  of  reduction  to  possession  took 
place.  Moreover,  I  do  not  see  how  creditors  could,  in  the 
manner  proposed  in  this  proceeding,  avail  themselves  of  hia 
right,  he  having  done  no  act  to  reduce  the  chose  to  possession,, 
nor  have  the  creditors  resorted  to  any  process  available  to  do 
so;  but  I  have  not  fully  considered  this,  it  not  being  necessary 
to  do  so.  The  New  York  courts  hold  the  doctrine  that  it  ia 
a  vested  right  in  the  husband,  which  cannot  be  divested  hy 
legislation:  Wesiervdt  v.  Qregg^  12  N.  Y.  202;  62  Am.  Dec 
160,  and  note  167. 

••''  But  the  weight  of  decision  is  adverse  to  this  view:  Alex^ 
ander  v.  Alexander j  85  Va.  353,  and  cases  cited;  1  Bishop  od 
Marriage  and  Divorce,  sec.  675;  2  Bishop  on  Married  Women, 
sec.  45;  Price  v.  SesHonSy  3  How.  (U.  S.)  635  (opinion);  Wella 
on  Married  Women,  93,  holds  the  New  York  opinion;  so  Wade 
on  Retroactive  Laws,  sec.  184. 

Another  error  in  the  court  below  was  the  admission  in  evi* 
dence  of  a-  letter  from  James  H.  Conklyn  to  his  brother 
Charles.  Charles  was  surety  for  James  H.  in  these  debts. 
James  H.,  as  a  witness,  stated  that  he  had  conversations  with 
Charles  in  which  he  asked  him  to  still  run  the  notes,  and,  if 
he  would  do  so,  his  wife  would  pay  them  out  of  crops  raised 
by  her,  and  that  he  acted  as  agent  for  his  wife,  and  never 
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otherwise.  The  defendants  then  introduced  the  letter  in 
^hich  James  H.  Conklyn  promised  unequivocally  to  pay 
the  debts  out  of  the  wheat  crop,  not  hinting  any  thing  as  to 
agency. 

It  is  very  evident  that  the  defendants  desired  to  get  the 
full  benefit  of  the  absolute  statement  of  James  H.  Conklyn  as 
a  declaration  by  him  that  he  owned  the  wheat  crop  and  would 
pay  the  debt  out  of  it,  and  did  not  want  to  use  it  simply  to 
impeach  the  veracity  of  a  witness,  else  the  letter  would  have 
been  offered  for  that  purpose  only.  It  was  admitted  in  evi- 
dence generally,  and  it  can  be  readily  seen  how  much  calcu- 
lated it  was  to  influence  the  jury  to  the  prejudice  of  the 
plaintiffs  in  the  issue.  Used  for  and  limited  to  impeach- 
ment purposes  it  was  admissible;  but  not  otherwise,  for  it 
is  simply  unsworn  statement,  hearsay,  not  at  all  binding  on 
the  wife.  Glover  v.  Allcott^  11  Mich.  470,  in  just  such  a  con- 
test as  this,  holds  that  the  declaration  of  the  husband  is  not 
admissible  against  the  wife:  2  Wharton  on  Evidence,  sec. 
1215;  1  Greenleaf  on  Evidence,  sec.  100.  It  is  inadmissible 
tinder  the  general  law  of  evidence,  without  regard  to  the  rela« 
tion  of  husband  and  wife,  or  the  nature  of  the  suit. 

The  judgment  is  reversed,  verdict  set  aside,  and  new  trial 
awarded. 

Reversed.    Remanded. 

In  the  case  of  Brook$  v.  Applegaiet  37  W.  Va.  373,  it  appeared  that  th« 
firm  of  Brooks,  Rogers  &  Ca  filed  a  bill  a/i^ainst  Applegate  and  Walters,  and 
others,  to  subject  a  tract  of  land  to  a  debt  due  the  plaintiffs  by  the  defend* 
mnt  firm,  of  which  firm  Walters  had  been  a  member.  The  bill  alleged  that 
the  land  had  been  purchased  by  said  Walters  and  one  Lucas  in  1876  by 
executory  agreement,  and  in  February,  1886,  when  Walters  was  insolvent^ 
conveyed  by  collusion  between  Walters  and  Lucas  to  Walter's  wife  to  da* 
fraud  creditors,  and  alleging  that  the  land  was  paid  for  by  the  husband. 

The  defendants  had  judgment  dismissing  the  bill  in  the  lower  conrti  and 
on  appeal  by  plaintiffs  the  supreme  court  held  that  the  case  was  controlled 
by  the  principles  laid  down  in  SeU%  v,  MUchell,  94  U.  S.  5S0,  to  the  effect 
that  a  purchase  of  property  during  oovei^ture  by  the  wife  of  an  insolvent 
husband  is  justly  regarded  with  suspicion,  and  raises  a  presumption  that  it 
was  not  paid  for  by  or  out  of  her  separate  estate.  She  cannot  prevail  in 
contests  with  his  creditors,  involving  their  right  to  subject  the  property  so 
'acquired  to  the  payment  of  his  debts,  unless  such  presumption  is  overcoma 
by  clear  affirmative  proof  on  her  part. 

*'This  court,  in  McMasUra  v.  Edgar,  22  W.  Va.  673,  has  adopted  this 
principle  to  the  fullest  extent,  holding  that  'where  property  is  alleged  to 
have  been  purchased  by  a  wife,  or  a  couveyance  of  property  is  made  to  hery 
during  coverture,  the  burden  is  upon  her  to  prove  distinctly  that  she  paid 
lor  it  with  means  not  derived  from  her  husband.     Evidence  that  she  made 
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the  porehase,  or  thafe  the  property  waa  oonreyed  to  ber,  amonnti  to  nothings 
nnlees  it  be  aocompanied  by  clear  and  fnll  proof  that  ihe  paid  for  it  with  her 
own  separate  ostate;  and  in  the  absence  of  each  proof  the  presumption  is 
that  her  husband  furnished  the.means  to  pay  for  i^  and  it  will  be  subject  to 
his  debts.' 

"In  numerous  cases  has  this  court  iterated  and  reiterated  this  to  be  the 
law:  Bote  ▼.  Brown,  11  W.  Vs.  122;  Sioekdale  v.  Harri$,  23  W.  Va.  499; 
Bmri  ▼.  TimmonM,  29  W.  Va.  441;  6  Am.  bt  Rep.  664.  This  is  the  rule, 
though  the  conveyance  be  not  from  husband  to  wife.  If  we  Tiew  this  land 
as  originally  purchased  by  the  husband,  the  case  is  still  stronger  that  the 
wife  must  prove  that  sh^  paid  her  separate  means,  and  the  case  is  free  from 
fraud:  Core  ▼.  Cunningham,  27  W.  Va.  206;  Burt  t.  Tinmums,  29  W.  Va. 
441;  6  Am.  St.  Rep.  664.  Having  so  often  held  these  principles,  we  must 
firmly  adhere  to  them.  They  are  necessary  to  business  safety.  The  mar- 
riage is  so  often,  and  can  be  so  readily,  used  to  defraud  creditors,  the  proof 
is  so  difScult  to  obtain  to  prove  that  the  husband's  means  paid  for  the  land, 
that  the  presumption  above  defined  exists  in  behalf  of  creditors. 

"Starting  with  these  principles,  reading  the  evidence  of  the  husband,  his 
wife,  and  Lucas,  the  only  witnesses  examined,  we  are  compelled  to  say  that 
we  are  not  at  all  convinced  that  Mrs.  Walters  paid  for  the  land.  I  shall  not 
detail  evidence.  The  land  is  liable  to  the  plaintiffs'  debts;  and  the  cause  is 
remanded,  with  direction  to  enter  a  decree  for  plaintiffs'  debt  and  subject- 
ing the  laud  thereta" 

In  Ti{fts  ▼.  Copen^  37  W.  Va.  623,  it  appeared  that  a  married  woman,  who 
was  the  owner  of  a  tract  of  land  lying  on  a  creek,  as  her  separate  estate,  for 
a  valaable  consideration,  gave  her  verbal  assent  that  a  third  party  might 
baild  a  tram  road  along  said  creek  through  her  land  for  the  purpose  of  trans, 
fsning  timber  from  land  lying  above  hers  to  market,  and  in  pursuance  of 
SQch  verbal  cuseut  such  third  party,  at  considerable  expense  and  under  her 
immediate  observation,  constructed  such  tram  road,  and  operated  it  for  some 
tima    Shortly  before  this  action  was  brought  the  owner  of  such  separate 
estate  and  her  hnsliand  o1>structed  such  tram  road,  and  denied  the  licensee 
the  use  thereof,  by  building  a  fence  across  it,  and  by  threats  and  violence 
had  prevented  him  from  having  the  full  use  and  enjoyment  of  his  easement. 
He  then  brought  suit  in  equity  against  the  wife  and  husband  to  enjoin  them 
from  in  any  manner  interfering  with  hb  right  to  the  free  and  uninterrupted 
use  and  possession  of  such  road.    The  triid  court  dismissed  the  bill,  and  on 
appeal  this  ruling  was  reversed,  and  the  injunction  prayed  for  was  made  per- 
petnaL    The  appellate  court  considerOd  the  right  involved  as  constituting  a 
parol  license  amounting  to  an  easement,  which  was  enforceable  against  the 
licensor;  and  in  support  of  this  position  quoted  from  Wynm  v.  Oarlatid,  1& 
Ark  23,  68  Am.  Dea  190,  to  the  effect  that  "  where  parol  license  amounting 
to  an  easement  has  been  given,  and  where  the  enjoyment  of  it  has  been  nee- 
estarily  preceded  by  expenditure  of  money  or  capital,  or  where  the  grantee 
has  made  improvements  in  good  faith  under  the  grant,  or  invested  his  capi- 
tal in  consequence  of  it,  the  grantee  becomes  a  purchaser  of  the  easement 
granted  by  parol,  for  a  valuable  consideration,  and  will  be  entitled  to  have 
it  specifically  performed  in  equity,  unless  the  party  will  reimburse  him  in 
his  expenditures,  or  pay  him  for  his  improvements,  provided  this  will  put 
the  grantor  in  statu  quo,"    And  to  the  same  effect  cited  Morion  Brewing  Co. 
T.  Uwrton,  47  K.  J.  £q.  168,  and  Bindge  v.  Baker,  67  N.  T.  221;  15  Am. 
Hep.  475. 
It  wu  contended  in  the  present  case  that  a  married  woman  had  no  right 
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to  grant  snob  parol  license  or  easement  as  that  which  formed  the  snbjeot  of 
•dispute,  bat  the  court  decided  that  as  she  was  entitled  to  reoeive  the  rent% 
issues,  and  profits  of  her  separate  estate,  and  to  enjoy  it  free  from  the  con- 
trol or  disposal  of  her  husband,  as  if  she  were  single,  she  necessarily  bad 
-control  of,  and  might  herself  make,  such  contracts  as  would  enable  her  to  r«- 
'Oeive,  such  rents  and  profits.  In  disposing  of  this  question  the  oonrt  ob» 
served  that  "  'a  married  woman  is  stu  Juri$  to  the  extent  of  the  enlarged 
•capacity  to  act  conferred  by  statute,  and  may  be  estopped  by  her  aeta  and 
^leolarations,  and  is  subject  to  all  the  presumptions  which  the  law  indolges 
against  others  with  full  capacity  to  act  for  themselves.  To  this  extent  the 
-old  restrictions  of  the  doctrine  of  estoppel,  as  applied  to  married  women,  are 
not  in  force,  because,  the  reason  of  the  rule  ceasing  with  the  removal  of  ths 
incapacity,  the  rule  fails.'  The  above  quotation  is  from  the  case  of  Bodime 
T.  KUleen,  53  N.  Y.  93;  and  it  is  held  in  the  tyUabu$  of  that  case  that  married 
women,  to  the  extent  and  in  the  matters  of  business  in  which  they  are  by 
taw  permitted  to  engage,  owe  the  same  duties  to  those  with  whom  they  deal* 
«nd  may  be  bound  in  the  same  manner,  as  if  unmarried."  And  *'a  married 
woman  may  engage  in  trade,  in  the  commercial  sense,  and  in  other  employ- 
ments which  require  time,  labor,  and  skill,  and  shall  be  bound  by  her  eon- 
tracts  made  in  such  business.  When  the  statute  retains  to  the  wife  her 
property,  real  and  personal,  and  secures  to  her  the  rents,  issues,  and  profits^ 
it  intends  she  shall,  like  any  other  proprietor,  so  deal  with  it  as  to  make 
profit.  She  may  rent  her  lands,  or  make  any  contract  for  the  use  thereof. 
She  may  engage  for  buildings  thereon,  materials  therefor,  or  for  work  or 
labor,  or  improvement  of  the  same.  .  .  •  • 

'*The  tendency  of  legislation,  guided  by  the  lessons  of  experience  and  en- 
lightened reason,  is  to  a  larger  freedom  from  the  common-law  disabilities  of 
coverture.  •  •  •  . 

'*  When  the  legal  capacity  exists,  the  contract  stands  upon  the  same  foot^ 
ing  as  if  she  were  unmarried.  If  she  bargains  with  a  mechanic  to  build  a 
dwelling-house,  she  will  not  be  heard  to  object  to  the  debt  because  of  her 
imprudence  or  folly  in  causing  the  erection  of  too  expensive  a  house 

'*  The  capacity  conceded,  a  married  woman,  like  other  persons,  must  take 
the  chances  and  risks  of  her  business  transactions.  The  law  will  not  inter- 
vene, and  relieve  from  all  consequences  of  their  mistakes,  misfortunes,  or 
follies":  Kettei-ville  v.  Barber,  62  Miss.  171.  The  following  cases  were  also 
cited  to  maintain  the  proposition  that  if  a  married  woman  is  in  the  possession 
and  control  of  property,  claiming  It  as  her  own,  and  on  her  declaration  of 
ownership  creates  a  charge  thereon,  uy  express  agreement,  for  a  good  oon- 
sideration,  though  for  a  purpose  not  beneficial  to  her  estate,  or  even  for  tho 
sole  benefit  of  her  husband,  she  is  bound  in  equity  by  the  obligation  she  thus 
-deliberately  chooses  to  assume.  She  is  estopped  from  setting  up  her  cover- 
ture in  avoidance  of  a  performance  of  the  contract,  if  executory,  or  in  avoid- 
ance of  the  contract,  if  executed;  and  in  no  case  is  she  allowed  to  rescind  or 
repudiate  the  contract  until  she  has  put  the  other  party  in  statu  quo:  (hoen 
T.  CawUy,  36  N.  Y.  600;  Saratoga  Co,  Bank  v.  p7ttyn,  90  N.  Y.  250;  Niaoon 
V.  Hallfy,  78  111.  612;  PaUerson  v.  Lawrence,  90  111.  174;  32  Am.  Rep.  22;  2 
Pomeroy's  Equity  Jurisprudence,  sec  814;  Wells  on  Separate  Property  of 
Married  Women,  sec.  325. 

Husband  and  Wifb — Separate  Estate  of  Wife,  What  Belongs  to. 
Property  paid  for  partly  out  of  the  wife's  separate  estate  and  partly  out  of 
moneys  borrowed  on  the  faith  of  her  existing  property  is  her  separate  estate: 
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Fkmnioff  t.  Flowmoy^  86  Cal.  286;  21  Am.  St  Kep.  39.  Compan  8chuU&r 
▼.  Baumam  Jewelry  Co.,  79  Tex.  179;  23  Am.  St.  Rep.  327. 

HUiiBAVD  ARD   WiFK— LtaBILITT  OF  WiFB's  SbPARATB  EsTATS  FOB  HU8- 

BAND*s  Dkbts. — ^The  fact  that  a  hasband  aseista  his  wife  in  the  maaagament 
<i  her  separate  efttate  does  not  impair  her  title  to  the  prodnots  of  such  estate! 
Seeowi  XaL  Bank  v.  Merrill^  81  Wis.  151;  29  Am.  St.  Rep.  877;  Lackman  ▼. 
Mariin,  139  111.  450;  ^roisn  y.  Carey,  149  Pa.  St.  134;  HtarUi  ▼.  KUnkham^ 
nter,  39  Minn.  488.  Nor  can  the  valae  of  the  husband's  labor  and  skill,  in 
such  a  case,  be  reached  by  creditors:  Nance  ▼•  Nanee,  84  Ala.  875;  6  Am.  St. 
Bep.  378. 

HnsBARD  ABD  WiFL— ^Tarbibd  Wombn's  Act  Not  RETROsPEoriYB  ab 
EiGARDs  Marpfal  RitiUTS:  See  Westavelt  ▼.  Oretjg,  12  N.  Y.  202;  62  Am. 
Dec  160;  JmneUon  R.  R.  Co  ▼.  Harris,  9  Ind.  184;  68  Am.  Dec  618;  Oilmore 
y.  Brighi^  101  N.  C.  382.  But  the  proceeds  of  the  sale  of  land,  to  which  the 
wife  acquired  title  before  the  passage  of  such  an  act,  belong  to  her,  if  the 
sale  took  place  after  such  passage:  Ktrlpairiek  v,  llolmea,  108  N.  O.  206.  So^ 
also^  persoual  property  accruing  to  a  married  woman  as  her  distributive  share 
4ti  a  decedent's  estate,  but  not  reduced  to  possession  by  her  husband  befors 
•neh  an  act  was  passed,  belongs  to  her  absolutely:  Keagy  ▼.  Trout,  85  Va. 
390. 

Parbxt  and  Child. — An  Insolybnt  Fathbr  Mat  Relinquish  His  Right 
TO  His  SoR*a  Earnings:  Atvpood  v,  Boloomh,  39  Conn.  270;  12  Am.  Rep.  386; 
Bb6o  v.  Bryson,  21  Ark.  387;  76  Am.  Dec.  406;  Penn  v.  Whiiehead,  17  Gratt. 
503;  94  Am.  Dec.  478;  NalUday  v.  Milier,  29  W.  Va.  424;  6  Am.  St.  Rep. 
653^  and  note  to  lYiison  r.  MeMUian,  35  Am.  Rep.  117-121. 


Bknnett  V.  Bennett. 

[S7  WBSr  VIBGINIA,  806.] 
4  JUBOMEHT  CONTBSSBB  BT  A  HuSBAND  IN  FaYOB  OF  Hl8  WiFB  for  a  debt 

justly  due  from  him  to  her,  on  account  of  her  separate  estate,  is  valid 
sgainst  all  persons  unless  impeached  for  fraud. 

fiUBBAND  AND  WlFB — LOAN   OUT  OF  SbPARATB  EsTATB — PRESUMPTION. — A 

loan  by  a  wife  to  her  husband  out  of  her  separate  estate  to  be  valid  as  a 
loan  must  be  accompanied  with  an  express  promise  of  repayment  made 
at  the  time.     Otherwise  it  is  presumed  to  be  a  gift. 

Husband  and  Witb — Gift,  Presumption  of. — Money  of  the  wife  received 
from  her  by  her  husband,  though  belonging  to  her  separate  estate,  is 
presumed  to  be  a  gift.  Before  she  can  recover  it  from  him  or  his  estate 
as  against  his  creditors,  she  must  establish  by  clear  proof  that  it  was  a 
loan  with  an  express  promise  of  repayment  made  at  the  time  of  the 
transaction. 

Husband  and  Wifb. — ^If  a  husband  uses  and  deals  with  separate  property 
of  his  wife  as  his  own,  a  gift  is  presumed,  and  their  testimony  of  a  pri« 
vate  understanding  between  themselves  that  the  transaction  was  intended 
•a  a  loan,  is  not  su£Scient  as  against  the  creditors  of  the  insolvent  hns* 
band,  to  rebut  the  presumption. 

Xtidbncb  of  Contbnts  of  Privatb  Book  Entrt  bt  a  Dbosased  Person  of 
payments  of  money  is  inadmissible  to  prove  such  payments  when  neither 
the  book  nor  a  copy  of  the  entry  is  produced,  nor  the  book  veriGed. 
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pAnnMTB»  Pboof  ot  as  AoAinffr  Thibd  Pkbsons.— A  written  mttrament^ 
signed  by  the  heirs  of  »  deceased  debtor  showing  that  they  had  reoeiTed 
varioos  sums  from  him,  is  not  admissible  to  prove  sach  paymant  at 
against  his  creditors  or  strangers. 

Husband  and  Wifk— TRANSAcnoKs  Bbtwebn— Evidsnon  to  Impxaob. — 1^ 
transactions  between  hosband  and  wife  less  proof  is  required  to  impeaoh 
the  act,  and  more  and  stricter  proof  to  repeal  impeachment  than  batw«e» 
strangers. 

/.  H,  Woods,  for  the  appellant. 
Dayton  and  Dayton^  for  the  appellee. 

••'^  Brannon,  J.  On  April  19,  1889,  R.  C.  Bennett  con* 
fessed  a  judgment  in  favor  of  Maggie  Bennett,  then  his  wife, 
and  she  brought  a  chancery  suit  in  Barbour  county  against 
R.  C.  Bennett  and  others,  alleging  the  said  judgmenti  and 
that  it  was  based  on  borrowed  money  belonging  to  her  sepa- 
rate estate,  for  which  R.  C.  Bennett  had  executed  to  her  his 
obligations,  and  that  said  judgment  was  a  lien  on  R.  C.  Ben- 
nett's land;  and  praying  that  it  be  enforced  against  the  same. 

J.  A.  Bishop  and  William  T.  Bishop,  who  were  made  de- 
fendants as  judgment  creditors,  answered  the  bill,  demurring 
to  it,  and  claiming  that,  as  the  judgment  had  been  confessed 
while  the  parties  to  it  were  husband  and  wife,  it  was  void, 
and  not  a  lien  on  the  land  of  R.  G.  Bennett;  alleging  that  if 
Mrs.  Bennett  had  received  money  from  her  father's  estate, 
and  her  husband  had  used  it,  he  gave  her  no  obligations  at 
the  time  for  it,  and  they  used  their  funds  in  common;  that 
he  purchased  the  land  with  his  own  means,  or,  if  with  her 
means,  she  had  given  it,  without  any  written  evidence  of  debt 
for  it,  and  had  no  such  evidence  until  any  claim  by  her  was 
barred  by  limitation;  and  that  said  judgment  was  confessed 
to  hinder,  delay,  and  defraud  them  and  other  creditors  of 
R.  C.  Bennett. 

Said  J.  A.  Bishop,  a  judgment  creditor  of  R.  C.  Bennett, 
brought  an  independent  suit  of  his  own  to  enforce  his  judg- 
ment, and  in  his  bill  assailed  said  confessed  judgment  as 
void  in  law  and  intended  to  defraud  creditors. 

••®  The  two  causes  were  heard  together,  resulting  in  a  de- 
cree adjudging  the  said  judgment  void,  but  according  to  Mrs. 
Bennett  a  lien  from  the  institution  of  her  suit,  decreeing  sev* 
eral  liens  against  R.  C.  Bennett's  land,  giving  priority  to  the 
debt  of  Mrs.  Bennett,  and  subjecting  the  land  to  sale.  From 
tl)is  decree  J.  A.  Bishop  and  William  T.  Bishop  appeal  to 
this  courL 
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The  first  question  I  shall  discuss  is  whether  a  judgment 
confessed  by  a  husband  in  favor  of  his  wife  is  valid.  It  is 
contended  that  as  a  wife  cannot  sue  a  husband  at  law,  can« 
not  contract  with  him,  or  sue  him  at  law  upon  hist>bligationy 
the  judgment  must  be  to  all  intents  void.  Our  statute  (chap- 
ter 66  of  the  code)  allows  a  married  woman  to  hold  and  en« 
joy  property  as  her  separate  estate  free  from  the  power  of  her 
hosband,  and  from  that  fact  it  might  be  thought  she  could 
sue  him  to  effectuate  and  vindicate  her  separate  property 
right — sue  him  as  well  as  any  one  else;  and  especially  so  as 
section  fifteen  gives  her  the  right  to  sue  alone  '*  where  the  ac- 
tion or  suit''  concerns  her  separate  property,  or  is  betweeu 
her  and  her  husband,  using  the  words  *'  action  or  suit,"  re* 
ferring  both  to  actions  at  law  and  suits  in  equity,  seeming  to 
be  an  unlimited  grant  of  capacity  to  sue  her  husband. 

In  several  states,  where  similar  statutes  prevail,  she  is  al- 
lowed to  contract  with  her  husband  and  sue  him:  Scott  v. 
Scoit,  13  Ind.  225;  WUkins  v.  Miller,  9  Ind.  100;  May  v.  May, 
9  Neb.  16;  81  Am.  Rep.  899;  WHght  v.  Wright,  54  N.  Y.437; 
Wilson  V.  WiUon,  36  Cal.  447;  95  Am.  Dec.  194;  HaU  v.  HaU, 
52  Tex,  294;  86  Am.  Rep.  725. 

The  tendency  of  decisions  seems  to  be  that  way.  How  can 
she  obtain  a  lien  for  her  just  debt  on  her  husband's  land? 
Others  can  obtain  judgment  liens  before  justices  which  may 
absorb  his  estate,  leaving  her  without  relief.  From  cases 
which  I  noticed  in  examining  other  matters  I  incline  to  think 
that  under  our  statutes  she  could  maintain  ejectment  or  det- 
inue against  her  husband  to  recover  real  or  personal  property: 
Crater  v.  CraUr,  118  Ind.  521;  10  Am.  St  Rep.  161;  Wood  v. 
Wood,  83  N.  Y.  575;  Minier  v.  Minier,  4  Lans.  421;  Emerson 
V.  Clayton,  32  111.  493;  Martin  v.  Robson,  6Q  111.  129;  16  Am. 
Rep.  578;  McKendry  v.  McKendry,  131  Pa.  St  24;  6  Lawyer's 
Rep.  Ann.  506,  and  note. 

'**  In  Alexander  v.  Alexander,  85  Va.  353,  the  opinion  sup- 
ports the  right  to  sue  the  husband  at  law  because  of  the 
Harried  Woman's.  Act.  But  the  common  law  prevails  with 
OS,  and  under  it  a  wife  cannot  contract  with  her  husband; 
and  chapter  66  of  the  code,  giving  her  right  to  hold  separate 
property  has  not  given  her  capacity  to  contract  at  law,  or  to 
contract  with  her  husband:  Pickens  v.  Kniseley,  36  W.  Va. 
794.  She  cannot  sue  her  husband  at  law,  because  she  cannot 
contract  with  him  at  law:  Soseberry  v.  Roseberry,  27  W.  Va. 
759. 
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But  here  is  a  confessed  judgment  Is  it  good?  The  ques- 
tion is  not  between  the  husband  and  wife;  it  is  not  whether 
he  could  plead  the  invalidity  of  the  judgment,  but  whether 
strangers  to  the  judgment,  creditors  of  the  debtor,  can  allege 
its  invalidity.  In  Arkansas,  where  the  statute  is  the  same 
as  ours,  judgment  confessed  by  the  husband  in  his  wife's 
favor  was  held  void  because  of  the  unity  of  the  husband  and 
vrife;  but  there  the  husband  attacked  the  judgment  But  in 
Simmons  v.  Thomas^  43  Miss.  SI,  6  Am.  Rep.  470,  while  it  was 
lield  that,  where  a  husband  owes  a  wife,  the  proper  forum  for 
the  enforcement  of  the  indebtedness  is  chancery,  yet  if  he 
<;onfe8sed  a  judgment,  it  was  valid  and  could  be  assailed 
only  for  crime,  malice,  or  fraud  against  creditors.  It  was  a 
contest  between  judgment  creditors,  and  the  wife  was  given 
the  preference  under  her  judgment 

In  WiUiams'  Appeal,  A7  Pa.  St  807,  it  was  held  that  a 
judgment  admitted  to  be  unobjectionable  in  point  of  honesty, 
given  by  a  husband  to  secure  his  wife  her  separate  estate,  in 
a  question  of  distribution,  will  not  be  void  in  law  or  equity 
because  of  the  legal  unity  of  the  parties.  The  relation  not 
appearing  in  the  record,  the  court  will  not,  at  the  instance  of 
the  creditors,  inquire  into  the  fact  of  coverture  when  no  fraud 
is  alleged. 

In  Rose  v.  Latshaw,  90  Pa.  St.  238,  and  Lahr^s  Appeal^  90 
Pa.  St.  507,  it  was  likewise  held.  I  am  aware  that  law  and 
equity  are  in  Pennsylvania  administered  in  the  same  action, 
but  the  principle  is  stated  generally. 

1  Black  on  Judgments,  section  56,  says:  "  The  indebtedness 
of  the  husband  to  his  wife,  by  note  or  for  money  or  property, 
is  a  ^^^  sulBcient  consideration  to  support  a  judgment  con- 
fessed by  him  in  the  wife's  favor  as  against  his  other  cred* 
itors,  when  not  impeached  for  fraud;  and  such  a  judgment 
admitted  to  be  honest,  will  not  be  treated  as  void  in  law  or 
equity,  because  of  the  legal  unity  of  the  parties,  and,  the  re- 
lation not  appearing  in  the  record,  the  court  will  not,  at  the 
instance  of  creditors,  inquire  into  the  fact  of  coverture,  when 
no  fraud  is  alleged."  He  cites  Thomas  v.  Mueller,  106  111.  36, 
and  Williams*  Appeal,  47  Pa.  St.  307,  which  I  find  to  support 
Lis  text,  though  in  Illinois  a  statute  authorizes  such  suit 

Therefore  I  think  a  confessed  judgment  by  husband  in 
favor  of  wife  cannot  be  attacked  by  strangers  simply  because 
it  is  between  husband  and  wife,  based  on  a  contract  between 
them.    The  only  question  which  creditors  can  ask  is:  Was 
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there  an  bonest  debt  due  from  busband  to  wife  for  her  sepa- 
rate estate?  If  bo,  sbe  bag  tbe  same  right  as  they.  He  can 
prefer  her  as  well  as  any  other  creditor.  If  it  is  a  just  debt, 
a  court  of  equity,  which  fully  recognizes  that  a  husband  may 
be  debtor  to  his  wife,  will  not  split  hairs  as  to  the  form  of  the 
indebtedness.  Will  such  court  allow  strangers  to  say,  that 
she  shall  not  have  the  priority  of  the  judgment  on  account  of 
the  form  of  the  preference  because  of  the  technical  principle 
x)f  common  law  which  does  not  permit  a  wife  to  sue  a  hus- 
band, when  they  would  recognize  a  deed  of  trust  or  mortgage? 
I  think  not. 

The  husband  may  plead  the  coverture,  but  why  should 
strangers  be  allowed  to  do  so?  Roseberry  ▼.  Ro^eberry,  27 
W.  Va.  759,  only  holds  that  she  cannot  sue  him  at  law,  and  he 
can  plead  the  coverture,  but  does  not  decide  that  his  confessed 
judgment  would  be  void.    He  is  sui  juris^  and  competent  to 
waive  his  ezeinption  from  suit  by  her.     If  he  were  to  execute 
a  deed  of  trust  to  her  for  a  just  debt  such  deed  would  be  good. 
Though  courts  of  law  regard  contracts  between  husband  and 
wife  creating  a  debt  utterly  void,  yet  courts  of  equity  give 
force  and  effect  to  them,  and  will  enforce  a  loan  by  wife  to 
husband  out  of  her  separate  estate:  2  Story's  Equity  Juris* 
prudence,  sec.  1372;  Medsker  v.  Bmehrdke^  108  U.  8.   66; 
Ailajdic  Nat.  Bank  ▼.  Tavener^  130  Mass.  407,  and  cases  cited; 
Haiuon  v.  Manley,  72  Iowa,  48;  cases  ^•^  cited  in  opinion  in 
Kanawha  Valley  Bank  ▼.  Atkinson,  82  W.  Va.  210;  26  Am. 
8t  Rep.  806;  Simmona  v.  Thonuu,  43  Miss.  81;  5  Am.  Rep. 
470;  1  Bishop  on  Married  Women,  sec.  360;  Schouler  on  Hus- 
band and  Wife,  sec.  395;  Jaycox  y.  Caldwell,  51  N.  Y.  395; 
WhUford  V.  Daggett,  84  111.  144. 

Equity  has  jurisdiction  of  suits  by  a  wife  to  enforce  her 
^ebt  against  her  husband.  Would  not  a  confessed  decree  be 
a  lien  on  his  land ?  Why  should  not  a  judgment?  He  has 
waived  exception  to  the  jurisdiction.  But  creditors  may 
assail  such  judgment  just  as  they  may  assail  a  transfer  of 
property  from  husband  to  wife.  They  can  show  that  it  is 
not  founded  on  her  separate  estate,  or  that,  if  tbe  husband  in 
fact  received  her  separate  estate,  it  created  no  debt,  or  that 
the  whole  transaction  was  intended  to  defraud  them.  They 
10  assault  this  judgment 

While  a  bona  fide  loan  by  a  wife  to  her  husband  out  of  her 
aeparate  estate  will  be  valid  in  equity,  yet  it  must  be  a  loan, 
an  indebtedness  by  express  promise  of  repayment  made  at 
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the  time  of  the  loan;  for  when  he  receives  her  monej  no  im* 
plied  promise  of  repayment,  legal  or  equitable,  arises,  as  would 
be  the  case  were  they  not  husband  and  wife,  but  the  law  ii^ 
such  case  presumes  she  intended  a  gift:  McGinnU  v.  Curry^ 
13  W.  Va.  29;  Kawiwha  VaUey  Bank  v.  Atkinson,  32  W.  Va. 
203;  25  Am.  St  Rep.  806;  Zinn  v.  Law,  32  W.  Va.  447;  Max- 
well V.  HanshaWf  24  W.  Va.  405;  Beecher  v.  Wilson,  84  Va. 
813;  10  Am.  St.  Rep.  883;  Orover  etc.  Sewing  Machine  Co.  v.. 
Radcliff,  63  Md.  496;  Jacobs  y.  Heeler,  113  Mass.  157;  McLun 
v.  Lancaster,  24  S«  C.  273;  58  Am.  Rep.  259. 

Where  there  is  no  promise  of  repayment  she  cannot  recover, 
even  from  his  estate:  Reed  v.  Reed,  135  III.  482. 

'^Where  her  land  is  turned  into  money  and  she  does  not 
place  her  part  of  the  money  with  some  indifferent  person  for 
her  as  her  separate  estate,  but  suffers  the  whole  to  be  paid  to- 
the  husband,  the  clearest  proof  is  requisite  to  rebut  the  pre- 
sumption that  it  was  paid  to  and  accepted  by  the  husband 
for  himself":  Temple  v.  WUliame,  4  Ired.  Eq.  39. 

A  mere  general  understanding  that  the  money  so  received 
by  him  belonged  to  his  wife,  and  that  he  considered  himself 
accountable  to  her  for  the  same,  is  not  sufficient  to  establish 
the  relation  of  debtor  and  creditor  between  husband  ^®*  and 
wife.  To  establish  a  debt  in  favor  of  the  wife  against  cred- 
itors of  the  husband  it  must  appear  that  it  was  received  by 
the  husband  under  an  agreement  to  repay  it  to  her,  or  to  in- 
vest it  for  her  use.  If,  without  such  agreement  to  pay  or 
invest,  he  invests  it  in  business,  and  afterwards  executes  a 
voluntary  bill  of  sale  to  secure  her,  it  will  be  fraudulent  in  law 
against  existing  creditors:  Kuhn  v.  Stansfield,  28  Md.  210;  92 
Am.  Dec.  681.  Without  such  promise  of  repayment  she  cannot 
afterwards  set  up  a  claim  upon  the  footing  of  a  creditor,  aa 
she  is  taken  to  have  acquiesced  in  such  appropriation  of  the 
money  for  the  common  benefit  of  herself  and  husband,  or  the 
benefit  of  the  family:  Orover  etc.  Sewing  Machine  Co.  v.  Rad' 
cliff,  63  Md.  496;  Hanson  v.  Manley,  72  Iowa,  48;  Kanawha 
Valley  Bank  v.  Atkinson,  32  W.  Va.  210;  25  Am.  St.  Rep.  806. 

There  is  a  presumption  of  law  that  a  post-nuptial  settle* 
ment  in  favor  of  a  wife  is  void  as  to  existing  creditors:  Rob^ 
bins  V.  Armstrong,  84  Va.  810;  Beecher  v.  Wilson,  84  Va.  813; 
10  Am.  St.  Rep.  883;  De  Farges  v.  Ryland,  87  Va.  404;  24 
Am.  St.  Rep.  659. 

''If  money  which  a  married  woman  might  have  secured  to 
her  own  use  is  allowed  to  go  into  business  of  the  husband,  be 
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mixed  with  his  property,  and  applied  to  the  purchase  of  real 
estate  for  his  advantage,  or  for  the  purpose  of  giving  him. 
credit  in  business,  and  is  thus  used  for  a  series  of  years,  such 
real  estate,  unless  there  is  at  the  time  of  its  purchase  a  speci- 
£e  agreement  that  it  shall  belong  to  the  wife,  becomes  the 
property  of  the  husband  for  the  purpose  of  paying  his  debts. 
A  conveyance  thereof  to  his  wife  upon  the  occurrence  of  his 
bankruptcy  is  a  fraud  upon  his  creditors,  and  void":  Hume$ 
V.  ScTuggg,  94  U.  S.  22. 

In  New  Jersey  it  was  held  that  where  the  wife  knows  that 
her  money  is  invested  in  land  in  the  husband's  name,  even 
with  the  design  to  create  a  trust  for  her,  and  on  his  apparent 
ownership  he  obtains  business  eredit,  equity  will  not  protect 
it  from  the  husband's  creditors;  and  this  for  the  reason,  as 
the  coart  said,  that  she  knew  the  lands  were  in  his  name, 
and  that  he  was  engaged  iti  business  involving  hazard,  and 
was  credited  because  of  such  ownership,  and  would  incur 
debts  in  business;  and  this  state  of  things  existing  until  the 
hoar  of  disaster  came,  it  would  be  against  ^^  plain  justice 
to  permit  her  then  to  step  in  and  withdraw  from  creditors  the 
rery  property  she  had  permitted  him  year  after  year  to  repre- 
sent to  be  his,  and  the  apparent  ownership  of  which  had 
given  him  credit  and  standing:  Besson  v.  Eveland^  26  N.  J. 
Bq.468. 

When  a  husband,  with  wife's  knowledge,  collects  wife's 
money,  and,  without  her  objection,  uses  it  for  ten  years,  oh- 
t&ining  eredit  on  faith  of  it,  the  wife  cannot  afterwards  assert 
her  claim  against  creditors:  Driggs  etc.  Bank  v.  Norwood^  50 
Ark.  42;  7  Am.  St.  Rep.  78.  In  Lahr^s  Appeal,  90  Pa.  St.  507, 
the  Pennsylvania  court,  while  recognizing  a  confessed  judg- 
ment  in  favor  of  the  wife,  said  that  "  for  prevention  of  fraud 
clear  and  satisfactory  proof  of  a  wife's  claim  against  her  hus- 
band is  exacted  in  a  degree  not  required  of  others." 

Having  these  principles  of  law  before  us,  let  us  refer  to  the 
facts,  to  see  whether  the  judgment  will  stand  or  fall  before 
the  onslaught  of  creditors.  The  claim  is  that  Mrs.  Bennett 
received  from  her  father  four  thousand  four  hundred  and 
twenty-8ix  dollars  in  his  lifetime,  and  from  his  administrator 
one  thousand  two  hundred  and  fifty  three  dollars  and  eighty- 
five  cents.  Her  pleadings  say  that  she  lent  her  husband  all 
this  large  amount  of  money,  so  as  to  justify  a  confession  of 
judgment  by  him  of  six  thousand  two  hundred  and  eighty 
dollars  and  seventy-two  cents.     Her  answer  says  that  ho 
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bought  the  shares  of  certain  Dolton  heirs  in  land  with  this- 
money,  and  the  impression  which  one  would  deriye  from  tbe^ 
answer  is  that  it  was  all  applied  in  that  way;  but  only  twiv 
thousand  four  hundred  and  ninety-three  dollars  of  it  went- 
there.  There  is  no  appearance  of  where  the  balance  went» 
She  claims  that  he  was  to  buy  the  land  in  her  name,  but  that 
he  took  deeds  in  his  own  name,  and  she  lent  him  money  to 
pay  the  purchase  money  deferred.  If  that  was  the  only  ap-^ 
plication  of  her  money,  she  lent  him  no  sum  equal  to  the  con- 
fession of  judgment  for  six  thousand  two  hundred  and  eighty 
dollars  and  seventy-two  cents.  Where  went  the  balancef 
But  if  she  did  let  him  have  all  this  money,  it  must  have  gone 
into  his  own  business  ventures  or  pleasures. 

The  theory  that  she  intended  the  money  to  go  into  the  land 
as  a  gift  to  her  husband,  not  as  an  investment  for  her,  ^^*  is 
furthered  by  the  fact  that  he  put  nine  hundred  dollars  of  hia 
own  means  into  the  land,  and  by  the  fact  that  he  took  deeda 
to  himself,  and  she,  knowing  this  furnished  him  money  ta 
pay  for  the  land,  and  allowed  the  land  to  stand  in  bis  name 
for  years.  If  the  land  were  bought  for  her,  the  natural  infer- 
ence would  be  that  the  deeds  would  have  been  taken  in  hor 
name.  Were  she  asserting  a  claim  to  the  land  in  kind,  she 
would  be  met  by  the  legal  principle  above  stated,  that  she 
allowed  the  title  thus  to  be  taken  and  remain  for  years,  the 
husband  appearing  as  owner  to  the  world,  getting  credit  on 
the  faith  of  his  ownership,  and  her  claim  not  asserted  until 
he  becomes  involved.  She  does  not  claim  the  land,  however^ 
but  seeks  to  set  up  a  loan. 

The  law  presumes  that  it  was  a  gift — that  she  let  him  have 
it,  not  as  a  debt,  but  for  their  common  benefit;  and  she  most 
overthrow  this  presumption  by  proving  that  a  loan  was  in** 
tended  and  made,  a  promise  of  repayment,  not  a  mere  general 
understanding  that,  as  it  was  her  money,  she  was  to  be  re- 
paid, but  a  contract  to  repay. 

Now,  he  acquired  some  interests  in  the  land  in  February,. 
1880,  the  payments  falling  due  in  April,  1880  and  1881;  one 
interest  paid  for  in  December,  1882,  another  in  March,  1884,. 
others  in  February,  1884.  That  no  loan  was  intended  at  the 
time  when  the  land  was  acquired  is  likely,  because  Mrs.  Ben- 
nett's answer  says  the  land  had  been  bought  for  her,  and 
while  the  husband  insisted  on  taking  the  deedis  in  his  name, 
she  lent  him  money  to  pay  for  the  land  on  the  trust  that  he 
was  to  convey  to  her  the  land.    Was  it  a  loan  and  trout  for 
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the  land  in  kind  at  the  same  time?  Hardly.  If  it  was  a 
parcbase  of  land  to  be  conveyed  by  him  to  her,  that  would  re- 
pel  the  idea  of  a  loan. 

The  answer  alleges  that  Mrs.  Bennett  received  from  her 
father  money  as  above  stated.  She  must  show  it  to  be  her 
separate  estate.  The  evidence  does  not  do  so.  The  adminis- 
trator says  that  her  father's  book  charges  her  with  four  thou* 
sand  four  hundred  and  twenty-six  dollars  advancement. 
The  book  is  not  produced  or  verified,  nor  a  copy  from  it.  It 
is  merely  the  witness'  own  opinion  or  inference  of  its  con- 
tents, and  may  be  a  correct  or  incorrect  construction  of  ita 
contents:  1  Oreenleaf  on  Evidence,  sees.  117, 118;  Ftnal  ^** 
V.  Gilman,  21  W.  Va.  301;  46  Am.  Rep.  662.  It  is  merely  a 
private  entry,  and  it  would  not  be  good  evidence  against 
creditors:  Fox  v.  Baltimore  etc.  R.  R.  Co.,  84  W.  Va.  474. 

An  agreement  between  his  various  heirs  showing  they  had 
received  various  sums  from  their  father,  made  after  his  death, 
including  Mrs.  B.,  is  filed;  but  it  is  res  inter  alioe  acta,  not 
evidence  against  creditors.  Mrs.  Bennett's  own  unsworn 
statements  cannot  thus  go  in  evidence  in  her  behalf  against 
strangers  to  the  paper.  Only  original  evidence  can  be 
allowed  as  to  this  matter.  Mrs.  B.  and  others  making  this 
statement  are  living,  and  their  mere  statement  is  not  admis- 
sible: 1  Greenleaf  on  Evidence,  sec.  147.  A  recital  in  a  deed 
would  not  be  evidence  to  prove  a  fact  to  prejudice  strangers 
-to  it.  Starkie  on  Evidence,  83,  84,  86,  says  these  principles 
are  based  on  the  clearest  principles  of  justice,  and  are  sacred: 
Wharton  on  Evidence,  sees.  173,  176. 

Thus,  there  is  no  evidence  that  she  had  this  separate  estate,, 
except  what  was  paid  by  the  administrator,  which  must  have 
been  received  after  the  land  was  acquired.  Did  he  get  that? 
A  general  replication  denies  this  matter  of  her  answer. 
Neither  is  there  evidence  that  she  made  a  loan  to  her  hus<^ 
band  with  promise  of  repayment  True,  the  answer  states 
that  he  made  obligations  to  her,  and  the  mere  fact  of  their 
execution  would  be  taken  for  true;  but  what  were  they  given 
for?  They  are  not  exhibited  with  the  bill.  Their  dates  are 
not  given  in  her  bill  or  in  her  answer  in  the  other  suit.  If 
they  were  given,  probably  their  dates  would  not  be  taken  as 
truly  stated.  How  easy  for  them  to  put  any  date  to  notes. 
No  witness  ever  saw  these  obligations  or  attests  the  loan.  The 
marriage  relation,  in  times  of  pecuniary  disaster,  affords  so 
strong  an  incentive  to  wrong  creditors,  and  so  much  oppor-* 
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tunity  for  bo  doing,  and  it  is  eo  hard  for  creditors  to  seek  out 
and  prove  fraud,  that  the  law  demands  clear  evidence  to  en« 
able  a  wife  to  set  up  a  debt  against  her  husband  as  to  cred* 
iters;  and  business  safety  requires  us  to  adhere  firmly  to 
these  principles. 

We  exclude  from  consideration  the  depositions  of  Maggie 
Bennett  and  others  taken  before  Justice  Simmons,  becauBe, 
the  taking  having  been  opened,  it  was  adjourned  from  19th 

March  *' until  the  15th  ,  A.  d.  1890,"  no  date  *••  being 

fixed,  and  the  depositions  were  taken  not  even  in  the  next 
month,  but  in  May,  the  adverse  party  not  appearing.  Timely 
exceptions  were  made  to  the  depositions,  which  were  over- 
ruled, while  we  think  they  should  have  been  sustained  and 
the  depositions  suppressed:  Hunter  v.  FulcheVj  5  Rand.  126; 
16  Am.  Dec.  738. 

But  I  am  free  to  say  that,  were  these  depositions  consid- 
ered, they  would  not  change  the  result.  Much  of  their  evi- 
dence is  incompetent.  The  evidence  of  the  wife  intrinsically 
does  not  strengthen  her  case;  and  were  the  evidence  of  the 
husband  and  wife  the  only  evidence  bearing  on  the  alleged 
loan  and  notes,  it  would  be  inadequate,  for  this  court  held 
in  Zinn  v.  Law^  32  W.  Va.  448,  that  "when  the  facts  and  cir- 
cumstances tend  to  show  that  a  gift  was  intended,  and  that 
the  husband  used  and  dealt  with  the  property  as  his  own,  the 
mere  parol  testimony  of  the  husband  and  wife  of  a  private 
understanding  between  themselves  that  the  transaction  was 
by  them  considered  or  intended  as  a  loan  will  not,  as  against 
creditors  of  an  insolvent  husband,  rebut  the  presumption  of  a 
gift."  The  wife's  evidence  was  held  insufficient  in  De  Farges 
V.  Ryland,  87  Va.  404;  24  Am.  St.  Rep.  659. 

This  debt  being  a  means  by  which  it  is  sought  to  withdraw 
property  from  creditors,  the  rule  often  announced  by  this  court 
applies  that  in  transactions  between  husband  and  wife  it 
requires  less  proof  to  impeach  the  act,  and  more  and  stricter 
proof  to  repel  impeachment  than  between  strangers,  and,  un* 
less  it  be  shown  to  be  free  from  fraud,  it  will  not  be  sustained: 
He^^zog  v.  WeiUr,  24  W.  Va.  199;  Maxwell  v.  Hamhaw,  24  W, 
Va.  405;  Burt  v.  TinwumB,  29  W.  Va.  441;  6  Am.  St.  Rep. 
664.  The  judgment  falls  under  the  ban  of  section  1,  chapter 
74,  of  the  code,  as  a  judgment  obtained  with  an  intent  to 
defraud  creditors. 

The  decree  is  reversed,  and  the  cause  remanded,  in  order 
that  another  decree  may  be  entered  which  shall  disallow  the 
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<!ebt  of  Mrs.  Bennett,  so  far  a8  creditors  of  her  husband  arft 
concerned,  but  which  shall  allow  it  subordinate! r  to  their 
•debts. 

Reirersed.     Remanded.      

Husband  and  Wi7B. — Presukftion,  Whkbb  Husband  Rboeitm  and 
Uses  Wim's  Monbt,  Lj  That  It  Is  a  Gift,  Not  a  Loan:  Beeeher  v.  WiUont 
M  Va.  813;  10  Am.  St.  Rep.  SS3;  EsUUe  of  Uauer,  140  Pa.  St.  420;  23  Aou 
8t  Rep.  245;  Clark  ▼.  Paterwn,  158  MaM.  388;  35  Am.  St  Rep.  498. 

Husband  akh  Wint.— A  Judombnt  Tarkn  bt  a  Witb  From  Hbb  Hus- 
BA2CD  in  good  faith  for  an  aiAount  which  she  at  the  time  belieTes  to  be  dne, 
nay  be  maintained  against  her  husband's  creditors,  even  though  it  may  be 
in  excess  of  the  amount  actually  due:  Howard  Watch  Co.  v.  Bedillkm,  131 
P^  St  385. 

Fbaudulbnt  Contktangbs. — Pbbsumption  of  Fraud  Fbom  Rblation- 
BHIP  OF  Parties:  See  Driggs  A  Go's  Bank  v.  Norwood,  50  Ark.  42;  7  Am. 
St.  Rep.  78,  and  note;  Van  RaaUe  v,  BamngUm^  101  Ma  602;  20  Am.  St 
Rep.  626;  Htbiu  v.  Oreen,  105  N.  G.  251;  18  Am.  SL  Rep.  893.  The  rule 
vas  applied  to  tho  relationship  of  huslmnd  and  wife  in  HoUoway  ▼.  HoUth 
vof,  103  Mo.  274;  and  that  of  father-in-law  and  son-in-law  in  Qregory  T. 
Oray,  88  Oa.  172;  Hkk$  v.  Sharp,  89  6a.  311. 


Cunningham  v.  Barnes. 

[97  West  ViRaiNiA,  7ie.] 

Pabbnt  and  C^lD'Oustodt  of  Child. — A  parent  who  has  transferred 
the  custody  of  bis  infant  child  by  fair  agreement  which  has  been  acted 
upon  to  the  manifest  interest  and  welfare  of  the  child,  will  not  be  per- 
mitted to  reclaim  its  custody  unless  he  can  show  that  such  change  of 
custody  will  materially  promote  its  moral  and  physical  welfare. 

Parbht  and  Child — Considerations  in  Awarding  Custody  of  Child.— 
The  welfare  of  a  child  is  the  polar  star  by  which  the  court  is  gaided  in 
awarding  the  custody  as  between  contending  parties,  but  the  legal  rights 
of  the  parent  will  be  respected,  because  founded  in  nature  and  wisdom^ 
unless  they  have  been  transferred  or  abandoned. 

Parent  and  Child — Agreement  ab  to  Custody  of  Child. — A  father  can 
by  agreement  surrender  the  custody  of  his  infant  child  to  another  so  as 
to  make  the  custody  of  that  other  legal,  and  he  cannot  thereafter  re- 
pudiate such  agreement  and  regain  the  cue^dy  of  his  child,  unless  he 
can  show  a  clear  breach  of  the  agreement,  or  abuse  of  the  child* 

R,  F,  Flemingy  for  the  appellant. 

R.  H.  Freer^  for  the  appellee. 

^^^  English,  P.  This  was  a  writ  of  habeas  corptM  issued 
in  vacation  by  the  judge  of  the  fourth  judicial  circuit  of  this 
Mate,  upon  the  petition  of  A.  L.  Cunningham,  against  Will* 
lain  Barnes  and  Ruhama  Barnes,  for  the  purpose  of  obtaining 
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the  custody  of  his  infant  daughter,  Thursby  Cunningham,, 
who,  at  the  time  said  petition  was  filed  or  presented,  was  seveo 
years  of  age;  the  defendants  being  the  grandparents  of  said 
infant  child. 

The  facts  alleged  in  said  petition  are  that  the  mother  of 
said  infant  child,  who  was  the  daughter  of  the  defendants,, 
died  on  the  twenty-fourth  day  of  April,  1884,  when  said  child 
was  about  fifteen  nioitths  old;  that  a  few  days  after  the  death 
of  its  mother  the  child  passed  into  the  hands  of  her  said 
grandparents,  where  she  remained  up  to  about  the  8th  or  lOtb 
of  October,  1889,  when  said  grandparents  surrendered  the 
custody,  control,  and  care  of  said  child  to  the  petitioner,  and 
that  she  remained  at  his  home,  in  Ritchie  county,  until  the 
night  of  November  4,  1889,  when  about  twenty  men  came,, 
about  twelve  o'clock  at  night,  and  took  and  carried  away  said 
child,  and  one  or  more  of  the  parties  informed  petitioner  that 
they  were  taking  said  child  to  deliver  into  the  custody  of  said 
William  and  Ruhama  Barnes;  that  petitioner  was  married  to 
his  second  wife  in  the  month  of  October,  1886,  by  whom  he 
bad  no  children,  and  that  said  Thursby  Cunningham  is  the 
only  child  of  petitioner,  and  that  said  child  was  carried  away 
on  the  night  of  the  4th  of  November,  as  aforesaid,  against 
her  will,  and  against  the  will  of  petitioner;  that  he  is  able  to 
maintain  and  educate  the  child,  and  bestow  upon  it  such  care 
and  attention  as  is  due  to  it;  that  he  has  twelve  hundred  dol* 
lars  in  real  estate  besides  other  property;  that  he  resides  in  a 
good  community  with  a  school  near  at  hand,  which  said  child 
was  attending  at  the  time  she  was  carried  away;  that  he  has 
demanded  the  possession  of  said  child,  but  has  been  ^^^  un* 
able  to  obtain  possession  of  her,  and  has  probable  cause  to 
believe  that  she  is  detained  without  lawful  authority. 

In  response  to  said  petition,  and  by  way  of  return  to  said 
writ,  the  said  William  and  Ruhama  Barnes,  among  other 
things,  stated  that  their  daughter,  on  her  deathbed,  when  in 
full  possession  of  all  her  mental  faculties  in  the  presence  of 
the  petitioner  and  with  his  full  consent  and  concurrence, 
committed  the  said  child  to  the  custody,  care,  and  charge  of 
respondents,  for  nurture,  maintenance,  and  education,  until 
said  infant  should  reach  her  majority;  and  that  immediately 
after  her  mother's  death,  when  said  child  was  only  fifteen  and 
one-half  months  old,  she  was  brought  by  the  petitioner,  ii:> 
conformity  with  said  understanding  and  agreement  to  the 
house  of  respondents,  who  have  since  gladly  kept  and  main* 
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tained  and  most  fondly  and  tenderly  cared  for  her;  and  that^ 
when  said  child  was  so  brought  to  respondents,  she  was  delir* 
ered  to  them  by  petitioner,  with  the  agreement  that  she  should 
be  kept  by  them  without  the  interference  or  control  of  peti* 
tioner;  that  said  child,  from  that  date  to  the  present,  had 
been  entirely  maintained,  clothed,  and  cared  for  by  respond* 
ents — her  father  contributing  nothing  to  her  support,  and  tak« 
ing  no  control  over  her,  only  making  her  a  visit  at  long 
intervals — and  that  respondents  nursed  her  for  seven  #eek9 
through  a  severe  attack  of  fever,  and  paid  her  doctor's  bill, 
aroonnting  to  thirty  dollars;  that  they  own  real  estate  of  the> 
Talue  of  three  thousand  five  hundred  dollars,  and  personalty 
to  tlie  value  of  one  thousand  five  hundred  dollars,  and  intend 
that  said  child  at  their  death  shall  share  equally  with  their 
own  children  (of  whom  they  have  eight,  of  whom  none  are 
now  at  home,  they  having  married  and  left  respondent's  home 
to  provide  for  themselves).  And  they  allege  that  petitioner 
is  the  owner  of  no  real  estate  or  personal  property  whatever; 
that  he  is  immoral,  ill-tempered,  and  incapable  of  bearing 
with  the  shortcomings  of  children,  uses  profane  language  in 
his  family,  and  on  account  of  bis  temperament,  habits,  nature, 
and  disposition,  he  is  totally  unfit  to  have  charge  of  said  child 
for  the  purposes  of  educating,  training,  etc.  They  deny  that 
about  the  tenth  day  of  October,  1889,  they  surrendered  the 
control  and  custody  of  the  infant  *^*  child  to  petitioner,  or 
that  they  in  any  way  consented  to  part  with  the  possession, 
care,  and  custody  of  said  child,  but  say  that  petttion'er  came 
to  their  home,  and  requested  them  to  allow  him  to  take  said 
child  to  bis  house  upon  a  visit,  expressly  promising  to  return 
her  to  respondents  within  a  short  time,  and  upon  these  prom- 
ises and  agreements,  and  upon  them  alone,  petitioner  was 
allowed  to  take  said  child  to  his  home  for  a  short  time;  but 
that  said  petitioner  did  not  return  the  said  child,  as  agreed, 
and  refused  to  return  her  when  requested,  and  that  some  per* 
son  unknown  to  respondents  returned  said  child  to  them. 

Respondents  also  filed  an  amended  answer,  alleging  that, 
previous  to  the  marriage  of  petitioner  to  his  second  wife,  there 
was  an  agreement  between  them  that  said  infant  child  should 
not  be  claimed  by  petitioner,  nor  taken  or  received  into  his 
family,  and  that  subsequent  to  said  second  marriage  said  sec- 
ond wife  left  him  on  account  of  his  failure  to  provide  for  her 
reasonable  and  necessary  wants,  and  that  afterwards  she  re- 
turned to  him;  and  they  allege  that  petitioner  failed  to  pro- 
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vide  for  his  present  wife  sufficient  food  and  nourishment^  and 
that  she  complained  to  her  father  about  it,  and  that  the  health 
of  his  present  wife  is  very  poor,  and  she  claims  to  be  able  to 
do  but  little,  if  any,  work. 

Numerous  affidavits  and  depositions  were  taken  in  the  eaee^ 
and  witnesses  were  examined;  and  on  the  fourteenth  daj  of 
August,  1890,  a  vacation  order  was  made  in  said  cause  by  the 
judge  of  the  fourth  judicial  circuit,  directing  that  the  peti- 
tioner, Asa  L.  Cunningham,  do  have  the  custody,  possession, 
and  control  of  said  minor  child,  Thursby  Cunningham,  and 
that  she  be  delivered  by  the  respondents  to  the  said  petitioner, 
Asa  L.  Cunningham;  and  the  sheriff,  if  necessary,  was  di- 
rected to  execute  said  order.  The  respondents  excepted  to 
the  judgment  of  the  court,  and  obtained  this  writ  of  error. 

Now,  as  to  the  question  whether  the  allegations  contained 
in  the  pleadings  were  supported  by  the  evidence,  it  is  thought 
proper  to  call  attention  to  the  fact  that,  while  A.  L.  Cunning- 
ham, the  relator,  in  his  petition,  alleges  that  he  is  worth  some 
one  thousand  two  hundred  dollars  of  real  *^®  estate,  besides 
other  property,  and  swears  that  the  allegations  contained  in 
eaid  petition  are  true,  yet,  when  he  is  placed  on  the  stand  as 
4k  witness,  he  admitted  and  stated  on  cross-examination  that 
he  was  not  worth  any  thing;  that  he  owned  no  real  estate,  and 
had  no  personal  estate;  that  he  had  heretofore  sold  a  piece  of 
land,  and  had  realized  about  one  hundred  dollars.  Said 
Cunningham  also  states  in  his  testimony  that  said  Ruhama 
Barnes  came  out  to  him  on  the  porch  when  he  was  preparing 
to  start  away,  after  the  burial  of  his  wife,  and  begged  him  to 
leave  the  child  with  her  for  a  week  or  so,  until  he  could  get 
^  place  to  take  it,  and  took  said  child  from  petitioner's  arms, 
and  carried  it  into  the  house. 

It  is,  however,  shown  by  the  testimony  of  Barbara  E.  Barnes, 
a  daughter-in-law  of  the  respondents,  that  she  was  present, 
ehortly  after  the  child's  mother  died,  and  heard  Ruhama 
Barnes  (defendant)  say  to  plaintiff,  if  she  took  the  child  to 
keep,  as  the  cliild's  mother  had  requested  her  to  do,  that  she 
would  never  give  it  up  to  him  again.  Plaintiff  said  it  was 
pretty  hard,  but  told  her  to  take  it,  and  went  across  the  room 
and  told  his  sister  Julia  to  get  the  child's  clothes  and  put 
them  in  her  mother's  basket,  which  she  did.  He  then  helped 
Mrs.  Barnes  bring  the  child  to  her  home.  Plaintiff  said  at 
the  time,  wliile  his  wife  was  still  lying  a  corpse,  that  if  Mrs. 
Barnes  took  the  child  and  cared  for  her  when  she  was  little. 
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ehe  should  alwayi  keep  her.  Leanna  Mitchell,  who,  peti- 
tioner admits  was  present  when  his  wife  died,  says  that  it 
was  the  dying  request  of  Mrs.  Cunningham  that  her  mother, 
Mrs.  Barnes,  should  take  the  child,  and  that  petitioner  said 

that  it  was  hard  to  give of  them  up  (meaning  both  of 

them). 

Emily  Ferguson  also  states  that  she  resided  with  the  de« 
£Midants  at  the  time  the  plaintiff  came  after  the  child,  just 
before  this  suit  was  instituted,  and  was  present  and  beard  the 
conversation  in  regard  to  taking  the  child  to  plaintiff's  home* 
He  said  if  defendants  would  lei  him  take  the  child  with  him, 
be  would  bring  her  back  in  a  couple  of  weeks,  and  would 
trouble  them  no  more  about  her  if  they  would  let  her  stay 
with  him  that  winter,  and  let  her  go  to  **^  school.  It  was 
with  this  understanding  and  agreement  that  he  took  the  child. 

D.  P.  Ayers  states  that  he  happened  to  be  at  the  house  of 
defendants,  when  the  plaintiff  was  there  for  the  purpose  of 
getting  the  child  to  go  home  with  him,  just  before  the  insti* 
tution  of  this  suit.  The  plaintiff  and  his  father  were  both 
there  together,  and  the  plaintiff's  father  said  that  they  would 
bring  the  child  back  in  a  couple  of  weeks.  He  did  not  hear 
the  conversation  before  that.  They  were  just  fixing  to  start, 
when  he  came  in.  The  child  was  fretting  and  crying,  and 
from  her  appearance  was  very  much  opposed  to  going  with 
her  father.  He  was  again  at  the  house  of  the  defendants, 
before  the  child  was  returned  to  them,  and  they  told  him 
that  they  had  been  informed  that  plaintiff  did, not  intend  to 
let  them  have  the  child  back. 

Joseph  Whipkey  also  says:  *'I  was  present  when  the  plain- 
tiff came  to  get  the  child  to  go  home  with  him,  and  heard 
him  say  that,  if  defendants  would  let  him  take  the  child 
home  with  him,  he  would  bring  it  back  when  school  was  out, 
in  the  spring." 

Yet  A.  L.  Cunningham  testifies  that  on  that  occasion  said 
Ruhama  Barnes  pleaded  with  him  not  to  take  the  child,  and 
begged  him  to  leave  it  as  much  as  two  years;  that  defendant, 
William  Barnes,  would  give  him  five  dollars  per  month  if  he 
would  leave  said  child  for  two  years;  that  he  rejected  the 
proposition,  and  took  her  that  day  to  his  own  home;  that  re- 
spondents on  that  occasion  finally  gave  up  to  petitioner  tlie 
said  child. 

Petitioner's  father,  John  R.  Cunningham,  confirms  the  state* 
ment  of  petitioner  as  to  Ruhama  Barnes,  begging  petitioner 
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to  allow  fiaid  child  to  remain  two  years,  and  offering  to  pay 
him  five  dollars  per  month,  and  says  petitioner  rejected  all 
propositions  and  entreaties,  and  said  he  had  come  for  the 
child,  and  intended  to  take  her  home  with  him,  and  respond- 
ents gave  up  the  child  to  him,  and  he  took  her  on  the  horse, 
and  took  her  home;  and  he  denied  that  it  was  arranged  or 
agreed  that  the  child  was  to  be  taken  by  petitioner  on  a  visit, 
or  to  go  to  school  until  the  school  at  petitioner's  house  was 
i>ut,  and  then  to  be  taken  back  to  the  respondents,  and  left 
with  them. 

**'  Thus  these  two  witnesses  contradict  all  the  others, 
whose  testimony  on  the  point  has  been  detailed.  The  peti- 
tioner, however,  flatly  contradicts  the  sworn  statements  made 
by  him  in  his  petition  in  regard  to  the  value  of  his  property; 
and  the  sheriff',  Job  Musgrave,  also  shows  that  he  was  assessed 
with  no  property,  and  that  he  failed  to  make  an  execution  for 
eighty  dollars  against  him,  and  the  statement  of  the  sheriff 
is  confirmed  by  B.  F.  Ayers,  the  attorney,  who  had  the  judg« 
ment  against  said  petitioner. 

The  testimony  of  Barbara  E.  Barnes,  Leanna  Mitchell,  and 
Ruhama  Barnes  clearly  shows  that,  at  the  time  the  mother 
of  said  child  was  dying,  she  requested  her  mother,  Ruhama 
Barnes,  to  take  the  child,  and  raise  it,  and  the  petitioner 
acquiesced  in  the  arrangement  by  taking  the  child  and  its 
clothing,  and  delivering  them  to  said  Ruhama  Barnes,  at  her 
home;  and  Barbara  E.  Barnes  swears  that  petitioner  said  at 
that  time,  while  his  wife  was  still  lying  a  corpse,  that  if*  Mrs. 
Barnes  took  the  child,  and  cared  for  it,  when  it  was  little,  she 
should  always  keep  it;  and  she  also  heard  the  defendant, 
Ruhama  Barnes,  tell  petitioner,  shortly  after  the  child's 
mother  died,  that  if  she  took  the  child  to  keep,  as  its  mother 
had  requested  her  to  do,  she  would  never  give  it  up  to  him 
again,  and  it  was  with  this  fair  understanding  and  agree- 
ment the  petitioner  took  the  child  and  its  clothing  and  deliv- 
ered them  to  the  defendant  Ruhama  Barnes. 

This  case  is  somewhat  similar,  in  its  facts,  to  the  case  of 
Green  v.  Campbell^  decided  in  December,  1891,  and  reported 
in  35  W.  Va.  699,  29  Am.  St.  Rep.  843,  in  which  this  court 
held  (sixth  point  of  syllahxis):  '^  When  a  parent  has  trans* 
ferred  to  another  the  custody  of  his  infant  child,  by  fair  agree- 
ment, which  has  been  acted  on  by  such  other  person,  to  the 
manifest  interest  and  welfare  of  the  child,  the  parent  will  not 
be  permitted  to  reclaim  the  custody  of  the  child,  unless  ha 
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can  ahow  that  a  change  of  custody  will  materially  promote 
his  child's  welfare,  moral  or  physical." 

In  that  case,  as  in  this,  the  infant's  mother  died  when  he 
was  about  sixteen  months  old,  when  he  was  committed  by 
his  father  to  the  care  and  custody  of  his  grandparents,  who 
took  the  care  and  custody  of  the  child,  and  kept  and  main- 
tained ^^*  him  up  to  the  time  the  writ  issued.    Tiie  grand- 
parents were  industrious,  of  high  moral  character,  the  owners 
of  a  farm,  and  considerable  other  property,  and  were  well 
prepared  to  care  for  said  child  according  to  his  condition  in 
life.    They  were  devoted  to  the  child,  and  the  child  as  do- 
Toted  to  them.    They  had  no  living  children  of  their  own, 
■except  one  son,  who  was  over  twenty-one  years.    The  peti- 
tioner in  that  case  had  contracted  a  second  marriage,  but  at 
this  point  the  similarity  in  the  cases  ceases;  for  the  petitioner 
in  that  case  was  industrious,  of  high  character,  good  family, 
and  capable  of  providing  for  and  raising  his  child  according 
to  his  station  in  life.     He  was  warmly  attached  to  his  child, 
and  the  boy  to  him.    He  owned  the  farm  on  which  he  resided, 
about  three  miles  from  the  home  of  the  said  grandparents. 
In  that  case,  however,  as  in  this,  at  the  time  of  the  death  of 
said  Green's  first  wife,  it  appeared  that  said  Green  relin- 
quished said  child  to  their  care  and  custody,  with  the  express 
understanding,  and  upon  the  expressed  condition,  that  it  was 
not,  after  awhile,  to  be  taken  away  from  them. 

It  is  not  intended  to  assert  or  hold  in  this  case  that  every 
man  who  is  thriftless,  or  who  has  been  unfortunate  and  un- 
successful in  gathering  around  him  the  good  things  of  this 
world,  is  to  be  deprived  of  the  care,  custody,  and  control  of 
his  children,  even  though  his  morality  is  not  all  that  it  should 
be,  or  his  temper  such  as  to  make  his  home  oftentimes  un- 
happy. Our  statute  has  expressly  provided,  in  section  7  of 
chapter  82  of  the  code  of  1891,  that  ''the  father  of  the  minor, 
if  living,  and,  in  case  of  his  death,  the  mother,  if  fit  for  the 
trust,  shall  be  entitled  to  the  custody  of  the  person  of  the 
minor,  and  to  the  care  of  his  education."  This  right,  how- 
ever is  not  absolute,  as  was  held  by  this  court  in  the  case  of 
StaU  V.  Reuff,  29  W.  Va.  751,  6  Am.  St  Rep.  676,  point  4  of 
syQofttfS,  in  the  following  words:  *^The  right  of  the  father  or 
mother  to  the  custody  of  their  minor  child  is  not  an  absolute 
right,  to  be  accorded  to  them  under  all  circumstances,  for  it 
may  be  denied  to  either  of  them  if  it  appears  to  the  court  that 
the  parent  otherwise  entitled  to  this  right  is  unGt  for  the  trust.'* 
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That  the  rule  is  not  arbitrarj  and  inflexible  that  the  father 
*^^  or  mother  shall  be  entitled  to  the  custodj  of  the  child 
under  the  above-mentioned  statutory  provision  is  shown  hy 
section  11  of  chapter  64  of  the  code,  in  reference  to  divorces^ 
which  confers  upon  the  courts  the  po^ver  to  use  their  discre- 
tion in  decreeing  in  reference  to  the  care,  custody,  and  con- 
trol of  the  minor  children,  as  the  circumstances  of  the  parents 
and  the  benefit  of  the  children  maj  require.  In  all  cases  of 
controverted  right  to  custody,  the  welfare  of  the  infant  is  of 
paramount  importance. 

In  the  case  of  Armstrong  ▼.  Sionef  9  Gratt.  102,  the  court 
held  (third  point  of  tyUabm):  '*The  father  being  dead,  the 
mother  is  entitled  to  the  custody,  as  of  right,  and  does  not 
lose  this  right  by  a  second  marriage;  but  where  she  is  seek- 
ing, by  a  writ  of  hab^a$  eorpuSf  to  have  the  child  placed  ia 
her  custody,  the  court  may  exercise  its  discretion,  and  deter- 
mine whether,  under  all  tiie  circumstances,  it  is  best  for  the 
infant  that  he  should  be  assigned  to  the  custody  of  the 
mother." 

Tyler  on  Infancy  and  Coverture,  at  page  283,  quotes  from 
Hurd  on  Habeas  Corpus  as  follows:  "  The  welfare  of  the  in- 
fant is  the  polar  star  by  which  the  discretion  of  the  court  is 
to  be  guided,  but  the  legal  rights  of  the  parent  or  guardian 
are  to  be  respected.  They  are  founded  in  nature  and  wisdom, 
and  are  essential  to  the  peace,  order,  virtue,  and  happiness  of 
society;  but  they  may  have  been  abandoned,  transferred,  or 
abused."  This  author  also  says:  "  It  frequently  happens  that 
the  father  of  an  infant,  upon  the  death  of  its  mother  or  other 
event,  makes  an  arrangement  by  which  he  gives  his  child  to  a 
third  person,  or  relinquishes  his  custody  to  it,  until  it  is  of  age, 
upon  consideration  that  the  party  agrees  to  adopt  the  child, 
and  care  for  it  as  his  own,  and  then,  after  the  affections  of 
both  child  and  adopted  parent  become  engaged,  and  a  state 
of  things  has  arisen  which  cannot  be  altered  without  risking 
the  happiness  of  his  child,  will  attempt  to  reclaim  the  custody 
of  the  child.  In  such  cases  few  rules  are  found  for  the  gov 
ernment  of  the  courts,  and  there  are  decisions,  both  in  Eng- 
land and  this  country,  to  the  effect  that  the  father  would  not 
be  bound  by  such  a  transaction,  and  could  recover  the  cus* 
tody  of  the  child,  even  though  the  interests  of  the  child  had 
been  promoted  ''^^  by  the  original  transfer.  But  the  better 
opinion  is  that  the  father,  in  such  a  case,  is  not  in  a  position 
to  require  the  interference  of  the  court  in  favor  of  a  control!* 
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ing  legal  right  on  his  part  against  the  rights,  such  as  they 
are,  the  feelings  and  the  interest  of  the  other  parties";  citing 
nomerons  authorities. 

The  same  author,  on  top  page  640,  speaking  of  voluntary 
transfers  of  custody,  says:  "  It  has  been  seen  that  a  parent 
may  emancipate  his  minor  child  by  voluntarily  relinquishing 
his  claim  to  the  services  of  the  child,  or  by  permitting  thtt 
child  to  contract  marriage  or  other  relations  inconsistent  with 
filial  subjection,  and  may  also  forfeit  his  right  of  custody  by 
cruelty  or  gross  neglect  of  duty.  Why,  then,  may  he  not 
transfer  to  another  this  right  of  custody  which  he  may  thus 
abandon  or  forfeit,  especially  where  the  interests  of  the  child 
are  not  prejudiced  by  the  assignment?  And  how  can  the 
court  pronounce  that  custody,  which  is  held  under  a  fair 
agreement  with  the  parent,  and  not  injurious  to  the  welfare 
of  the  child,  to  be  an  illegal  restraint?" 

In  volume  2  of  the  American  State  Reports,  at  page  184, 
Freeman,  in  his  notes  to  the  case  of  Brooke  v.  Logan,  112  Ind. 
188,  2  Am.  St.  Rep.  177,  under  the  heading, ''  Right  of  Father 
to  Transfer  Custody  of  His  Child,*'  after  discussing  the  ques- 
tion at  some  length,  and  citing  authorities,  says:  '*0n  the 
other  hand,  the  weight  of  authority  in  this  country  sustains 
the  position  that  a  father  can,  by  agreement,  surrender  the 
custody  of  his  infant  child  to  another  so  as  to  make  the  cus- 
tody of  that  other  legal,"  citing  several  authorities.  He 
continues:  **And  in  all  controversies  subsequently  arising 
respecting  its  custody  the  court  will  consider  the  welfare  of 
the  child  as  the  matter  of  primary  importance." 

Churchy  in  his  valuable  work  on  Habeas  Corpus,  in  section 
444,  under  the  heading,  ^'  How  Far  a  Parent  May  by  Agree- 
ment  Surrender  the  Custody  of  His  Child,"  after  speaking  of 
the  statute  law  in  several  states  and  the  common-law  doc* 
trines,  says:  "*Yet  the  later  decisions  in  this  country  are  un- 
doubtedly against  the  repudiation  of  an  agreement  by  a  parent 
to  surrender  to  another  the  right  to  the  custody  of  his  infant 
children,  and  unless  a  clear  breach  ^^^  of  the  agreement  or 
abuse  of  the  child  is  shown,  the  courts  will  not  assist  him  to 
recover  it  on  habeas  corpus,*^  Upon  this  point,  in  the  case  of 
Green  v.  Campbell,  86  W.  Va.  698,  29  Am.  St.  Rep.  843,  this 
court  having  expressed  so  decided  an  opinion,  it  may  be  re- 
garded as  no  longer  an  open  question  in  this  state. 

In  the  case  under  consideration,  in  direct  opposition  to  the 
terms  of  his  agreement,  which  had  been  acquiesced  in  for 
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more  than  six  years,  the  relator  asks  the  court  to  take  this 
child  from  a  home  where  peace,  plenty,  and  harmony  prevail, 
where  she  never  knew  neglect  save  from  her  father,  and  place 
her  in  the  control  of  a  stepmother  who  states  that  she  is  in 
poor  health,  and  who  exacted  a  promise  from  the  relator  be- 
fore her  marriage  with  him  that  he  would  not  bring  said  in- 
fant child  to  his  home  to  reside,  and  who,  on  one  occasion  at 
least,  since  her  marriage  left  her  husband  and  went  home  to 
her  father's  house  with  the  intention  of  separating  from  him 
permanently  and  making  her  future  home  with  her  father. 
.  By  this  petition  the  relator  seeks  to  compel  said  infant, 
against  her  wishes,  to  make  her  home  with  him,  when  the 
evidence  shows  that  he  is  improvident,  ill-tempered,  and  im- 
moral, and  where  the  future  of  the  child  would  be  any  thing 
but  pleasant.  It  is  clear  that  the  attachments  of  this  child 
are  with  its  grandparents,  where  she  has  been  kindly  nurtured 
and  cared  for  in  sickness  and  in  health,  and  her  best  interests 
would  be  promoted  by  allowing  her  to  remain  in  their  custody; 
and  following  the  ruling  in  this  court  in  the  case  of  Oreen  v. 
Campbell,  35  W.  Va.  698,  29  Am.  St.  Rep.  843,  the  judgment 
complained  of  must  be  reversed,  the  writ  of  habeas  corpus  dis- 
missed, and  the  child,  Thursby  Cunningham,  restored  to  the 
custody  of  her  grandparents,  William  Barnes  and  Ruhama 
Barnes;  and  the  cause  is  remanded  to  the  circuit  court  of 
Ritchie  in  order  that  the  requirements  of  this  order  may  be 
complied  with,  and  the  defendant  in  error  must  pay  the  costs 
of  this  writ. 

Reversed.     Remanded.      ___ 

Parent  and  Child. — Custody  ov  Minob  CnniD  on  Habbas  Corpus: 
See  notes  to  State  v.  SmUh,  20  Am.  Deo.  330-337;  Chapsky  v.  Wood,  40  Am. 
Rep.  327-330;  Brooke  ▼.  Logan,  2  Am.  Si.  Rep.  183-187.  That  the  welfare 
of  the  child  is  the  controlling  consideration  in  all  instances,  see  anthoritias 
cited  on  pages  184  and  185  of  the  last-named  note,  and  aUb  MerriU  ir.  Swinle^, 
82  Va.  433;  3  Am.  St.  Rep.  115;  BicJiarde  ▼.  CoUins,  45  N.  J.  Eq.  283;  14 
Am.  St.  Rep.  726;  Oreen  v,  Campbell,  35  W.  Va.  698;  29  Am.  St.  Rep.  843, 
and  notes.  Where  a  father  has  left  his  children  nuder  fourteen  years  of  ago 
to  be  supported  and  cared  for  by  their  grandmother,  recognizing  her  right 
to  th'eir  custody,  and  at  various  times  declared  his  intention  never  to  reclaim 
them,  his  abandonment  of  the  children  is  sufficiently  shown,  and  the  grand* 
mother  is  entitled  to  their  custody  and  guardianship  as  against  the  fathers 
In  re  Fanee,  92  Cal.  195. 
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Bansom  V.  High. 

(87  WlR  VlBOimA,  898.] 

-PABn-noH  Is  Mattbb  ow  Bioar,  and  not  of  jadioUl  dUorotioii»  and  tiM 
ooiy  indiapenaable  reqniBite  to  entitle  the  oo-owner  applying  for  parti- 
tioa  to  relief  is  that  he  shall  show  a  clear  legal  title. 

Partition — Pleading. — A  bill  in  equity  for  partition  naming  the  proper 
parties  need  not  make  any  formal  deraignment  of  title,  or  any  deraigii* 
meat  farther  than  ie  necessary  to  describe  and  locate  the  land,  and  to 
show  how  the  parties  became  c<^owners,  that  they  hold  it  together  and 
undivided  in  certain  proportional  and  that  they  are  entitled  to  par^ 
tition. 

Pabtition — ComuBSiONnts— RxMOYAL. — Commiastonera  appointed  to  make 
partttioD,  although  appointed  in  the  absence  of  some  of  the  parties, 
eannot  be  remored  except  for  good  and  snffioient  cause,  unless  by  con* 
sent  of  all  parties. 

pAsnnoN— Kkpobt  ov  CoMMiamoNKBs — Sxttino  Asids.— The  report  of 
commissioners  to  make  partition  may  be  set  aside  on  the  ground  thai 
they  erred  in  making  allotments,  but  will  be  confirmed  nnless  the  par- 
tition is  based  on  wrong  prineiples,  or  it  is  shown  by  a  dear  and  de- 
cided preponderance  of  evidence  that  they  have  made  a  Tery  nneqoal 
or  unfair  partition  or  allotment. 

Xennedy^  LitUepagej  and  Chapman^  for  the  appellants. 

J7.  C.  and  L.  E,  McWhorter^  for  the  appellee. 

*••  Holt,  J.  In  November,  1889,  plaintiff,  N.  B.  Ransom, 
brought  this  ®**  suit  in  equity  in  the  circuit  court  of  Kanawha 
county  for  partition  between  himself  and  defendant  Mary  C. 
High,  wife  of  defendant  Charles  High,  of  a  tract  of  land  de- 
jcribed  in  the  title  papers  as  containing  one  hundred  and 
twelve  acres,  but  found  by  actual  survey  in  this  case  to  con- 
tain only  one  hundred  and  eight  and  one-half  acres.  The 
defendants  having  been  served  with  process,  and  not  appear^ 
ing,  the  circuit  court,  by  decree  of  December  18,  1889,  ap- 
pointed three  commissioners  to  go  upon  the  land  and  divide 
the  same  into  two  parts,  and  set  apart  to  plaintifif  eight-ninth 
parts,  and  to  defendant  Mary  High  one-ninth.  The  commis- 
sioners went  upon  the  land,  made  the  partition  and  assign- 
ment, and  reported  to  the  court-  Then  defendants  appeared, 
filing  their  demurrer  and  answer,  plaintifif  replying  generally* 
The  court  overruled  the  demurrer,  and  set  aside  the  proceed- 
ings in  partition  by  the  commissioners,  as  far  as  they  had 
-gone,  and  by  decree  of  April  1,  1891,  again  appointed  the 
same  commissioners  to  make  partition;  but  this  time  they 
were  directed  to  set  apart  and  assign  to  defendant  Mary  C. 
High   four-twenty-sevenths    and   to  plain tifiT   twenty- three- 
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twenty-seyenths  thereof.  This  order  the  commissioners  exe- 
cuted, and  returned  and  filed  a  report  and  map  showing  the* 
partition  and  assignment  made  by  them  in  pursuance  of  this 
last  decree.  Defendant  Mary  C.  High  excepted  to  this  re-^ 
port  and  partition,  and,  the  cause  coming  on  to  be  finally 
heard  on  June  80,  1891,  the  court  overruled  defendants'  ex-- 
ceptions,  and  confirmed  the  partition  as  made  by  the  com'^ 
missioners,  and  the  defendants  appealed. 

Appellants  assign  three  grounds  of  error: 

1.  The  court  erred  in  overruling  the  demurrer  to  the  bill» 
Partition  is  made  by  statute,  and  is  a  matter  of  right:  Code^ 
sec.  1,  c.  79.  '*  Tenants  in  common,  joint  tenants,  and  co» 
parceners  shall  be  compellable  to  make  partition,  and  the 
circuit  court  of  the  county  wherein  the  estate,  or  any  pari 
thereof,  may  be  shall  have  jurisdiction  in  cases  of  partition, 
and  in  the  exercise  of  such  jurisdiction  may  take  cognizance 
of  all  questions  of  law  affecting  the  legal  title  that  may  arise 
in  any  proceedings."  This  was  taken  from  act  of  November 
28,  1786,  which  compelled  partition  among  joint  tenants,  as 
well  as  other  co-owners,  and  gave  the  common-law  **•  writ 
de  partitione  facienda  with  forms  adapted  to  tlie  cases  to  be 
devised  by  the  general  court:  See  1  Rev.  Code,  1819,  359. 

In  Wiseley  v.  Findlay,  8  Rand,  361-370,  15  Am.  Dec.  712 
(1825),  Judge  Green  says:  **An  application  to  a  court  of 
equity  for  partition  does  not  seem  to  be  an  application  to  the 
sound  discretion  of  the  court,  to  be  granted  or  refused  accord** 
ing  to  the  circumstances  of  the  case,  as  in  cases  of  specifie 
performance  and  other  cases,  but  to  be  due  ex  dcbito  justitias. 
It  is  a  remedy  substituted  for  the  difficult  and  perplexed  rem-^ 
edy  by  writ  of  partition.  I  doubt  whether  a  writ  of  partition 
has  ever  been  prosecuted  in  Virginia.  Indeed,  the  form  of 
the  writ  has  never  been  devised  in  the  general  court  as  the 
statute  authorizing  the  writ  directs.  The  only  indispensable 
requisite  to  entitle  the  plaintiff  to  relief  in  such  cases  is  that 
he  shall  show  a  clear  legal  title.  If  his  title  be  disputed  or 
doubtful,  as  if  there  be  a  question  whether  the  deeds  under 
which  be  claims  are  forged  or  not,  or  if  his  title  depends  on 
difficult  and  doubtful  questions  of  law,  which  are  emphati* 
cally  proper  for  a  court  of  law,  the  decree  for  partition  is  sus- 
pended until  he  establishes  his  title  at  law,  not  in  a  writ  of 
partition,  but  by  ejectment  or  other  legal  remedy;  and  if,  in 
such  proceeding,  he  establishes  the  genuineness  of  his  title 
papers,  or  the  question  of  law  on  which  his  title  depends  is- 
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decided  in  his  favor,  he  returns  to  the  court  of  equity,  and 
I>artitioii  is  made  according  to  his  established  rights/' 

This  led,  in  the  revisal  of  1849,  Uking  effect  July  1,  1850, 
to  the  section  just  quoted,  giving  the  court  of  equity  jurisdic- 
tion to  take  cognizance  of  all  such  legal  questions:  See  note 
of  revisers  of  code  of  1849,  p.  640,  n.  1,  and  other  notes  to 
same  chapter.  The  proceeding  to  compel  partition  is  de- 
scribed in  Bracton  (1  Twiss'  Bracton,.  569  et  seq.) :  '*  When  an 
inheritance  descended  to  more  than  one  heir,  and  they  could 
not  come  to  an  agreement  among  themselves  concerning  the 
division  of  it,  a  proceeding  might  be  instituted  to  compel 
partition.  A  writ  was  for  this  purpose  directed  to  four  or 
five  persons  who  were  appointed  justices  for  the  occasion,  and 
were  to  extend  and  appreciate  the  lands  by  the  oaths  of  good 
and  lawful  persons  chosen  by  ^^^  the  parties,  who  were 
ealled  *  extensors,'  and  this  extent  was  to  be  returned  under ' 
their  seals  before  the  king  or  his  justices.  When  partition 
was  made  in  the  king's  court  in  pursuance  of  such  extent 
there  issued  a  Jiabere  facias  (a  writ  of  seisin)  for  each  of  the 
parceners  to  have  possession":  2  Beeve  on  English  Law,  106 
(Finlason);  Freeman  on  Cotenancy  and  Partition,  c.  11. 

The  elements  of  the  proceeding  as  here  given  remain  to 
this  day  even  in  the  court  of  equity.  For  proceedings  and 
judgments  at  common  law,  see  Booth  on  Beal  Actions,  p. 
243,  c.  8.  Upon  the  subject  generally,  see  Agar  v.  Fairfax^  2 
White  and  Tudor's  Leading  Cases  in  Equity,  4th  ed.,  pt.  1,  p. 
865;  Pewberion  v.  BameSj  L.  B.  6  Ch.  App.  685;  Brett's  Lead- 
ing Cases  in  Modern  Equity,  *Ab  and  notes;  2  Beach  on  Mod- 
ern  Equity  Jurisprudence,  1055-1072;  1  Pomeroy's  Equity 
Jurisprudence,  sees.  140-185  et  seq.;  1  Story's  Equity  Juris- 
prudence, 13th  ed.,  654-668;  Allnatt  on  Partition,  passim 
(1834);  especially  the  thorough  and  useful  work  of  Mr.  Free- 
man on  Partition,  2d  ed.,  vol.  4,  pt.  2;  Minor's  Institutes,  p. 
421,  top  page  1347,  side  page  1212;  2  Daniell's  Chancery  Prac- 
tice, 134;  Sander's  Equity,  56-61,  notes  571-575;  1  Barton's 
Chancery  Practice  sec.  99  et  seq.;  1  Lomax's  Digest,  side 
pages  484r-495;  1  Bobineon's  Forms,  205,  206;  3  Chitty's 
Pleading,  1390-1407;  17  Am.  &  Eng.  Ency.  of  Law,  660. 

This  bill  alleges  in  substance  that  plaintiff  and  defendant 
Mary  C.  High  hold  in  fee  and  undivided  the  tract  of  land  of 
one  hundred  and  twelve  acres  situated  in  Kanawha  county, 
etc. — Mary  C.  High,  one-ninth,  and  plaintiff  the  residue, 
^ght-nintha.     Plaintiff  gives  the  deraignment  of  title  from 
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the  common  source,  viz.,  Madison  Burdett,  who  died  seised  in 
fee,  in  1864,  leaving  Mary  C.  High,  James  V.  Burdett,  and 
Nancy  E.  Burdett,  who  took  as  his  children  and  heirs  at  law 
leaving  also  his  widow,  Margaret  L.  Burdett  But  such  de» 
raignment  of  title  was  neither  customary  nor  necessary  at  oom-- 
mon  law,  ajid  the  practice  and  proceedings  in  equity  wer» 
modeled  on  the  proceedings  of  common  law;  and  such  da-^ 
raignment  in  equity  is  only  used  when  and  so  far  as  necessary 
to  show  how  the  parties  have  come  to  be  co-owners,  and  are 
entitled,  and  to  present  some  collateral  or  incidental  prelim* 
inary  question,  or  as  matter  of  description  of  the  real  estater 
See  Freeman  on  Cotenancy  and  Partition,  2d  ed.«  sec  486  et 
seq.;  Sttuirt  v.  Cocdter^  4  Rand.  74;  15  Am.  Dec.  781. 

^^^  Plaintiff  gives  a  sufficient  description  of  the  property 
sought  to  be  partitioned  by  allegations  and  title  papers  ex* 
'hibited,  and  the  respective  size  or  amounts  of  the  undivided 
interests.  An  allegation  of  a  demand  and  refusal  of  partitioa 
is  not  made,  nor  is  any  necessary  in  equity:  Freeman  on  Co» 
tenancy  and  Partition,  sec.  490.  But  plaintiff  alleges  and 
shows  that  he  is  entitled  to  partition,  and  prays  that  the 
same  be  made.  Defendants  claim  that  plaintiff  obtained  no 
title  under  his  purchase  and  deed  from  Woodall,  trustee,  ia 
not  tenable.  Such  deed  passed  to  the  plaintiff  the  legal  title 
and  the  equitable  ownership  also,  as  far  as  we  can  see;  buV 
if  not  the  latter,  it  is  a  matter  which  does  not  concern  the  de-> 
fendants.    The  demurrer  was  properly  overruled. 

Second  error  assigned:  That  the  allegations  of  the  bill  are 
denied  by  the  answer,  and  are  not  proved  by  the  exhibits. 
The  bill  alleges,  among  other  things,  that  after  the  death  of 
her  father,  Madison  Burdett,  in  1864,  Nancy  E.  Burdett,  one  of 
his  three  heirs  at  law,  died  in  May,  1886,  without  issue,  wherebj 
defendant  Mary  C.  High,  as  one  of  the  heirs  of  Nancy,  be* 
came  and  was  invested  with  title  to  one-third  of  one-third,  or 
one  undivided  ninth,  part  of  said  one  hundred  and  twelve 
acres  of  land ;  so  that  the  same  is  now  held  entirely  by  the 
said  Mary  and  this  plaintiff  in  the  following  proportion,  vis.^ 
Mary  C.  High,  one  undivided  one-ninth,  and  this  plaintiff^ 
eight  undivided  one-ninth  parts.  Defendants,  in  their  answer,. 
'*  aver  that  the  said  Mary  0.  High  is  entitled  to  one-ninth  un- 
divided interest  in  said  real  estate,  as  the  heir  of  her  said  sis* 
ter."  If  any  further  proof  were  needed  on  this  point — ^and  the 
allegation  is  defective — ^it  is  secured  and  helped  out  by  the 
answer. 
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Third  error  assigned:  That  the  court  erred  in  overruling 
defendant's  exceptions  to  commissioners'  report  Nancy  E. 
Burdett  died,  unmarried  and  intestate,  in  May,  1886,  leaving 
DO  child  nor  descendants  of  any  child,  but  leaving  her  mother, 
her  brother,  Jann^  V.  Burdett,  and  her  sister,  Mary  C.  High, 
her  heirs  at  law.  Defendant  Mary  G.  High,  and  her  husband, 
had  before  that,  viz.,  by  deed  dated  24th  January,  1880,  in 
coDsideration  of  five  hundred  dollars,  sold  and  conveyed  her 
interest  (one-third)  in  the  real  estate  of  which  her  father, 
Madison  Burdett,  ^^^  had  died  seised,  to  her  mother,  Mar* 
garet  Burdett,  and  Margaret  Burdett  and  her  son,  James  V. 
Burdett  and  wife,  after  the  death  of  Nancy,  and  after  the  con- 
▼ejance  from  the  defendant  Mary  C.  High,  by  deed  dated  8th 
September,  1887,  conveyed  the  said  one  hundred  and  twelve 
acres,  known  ae  the  ^  Madison  Burdett  Land "  in  Kanawha 
county,  on  the  middle  fork  of  Tupper's  creek,  describing  it  by 
adjoining  owners,  to  B.  A.  Woodall,  trustee,  in  trust,  to  se- 
cure to  F.  W.  Miller  the  payment  of  one  note  executed  and 
payable  Ist  September  1888,  for  the  sum  of  two  hundred  and 
twenty  dollars,  providing,  in  default  of  payment,  for  a  sale  to 
he  made,  etc.  Under  this  trust  deed  Woodall  sold  the  one 
hundred  and  twelve  acres — apparently  the  whole  of  it;  and 
plaintiff  became  the  purchaser,  at  the  price  of  two  hundred 
and  8ixty«five  dollars,  and  the  trustee,  by  deed  dated  27th 
April,  1889,  conveyed  the  same  to  plaintiff,  N.  B.  Ransom. 

Before  defendants  had  appeared,  ^nd  while  they  were  still 
in  default,  the  circuit  court,  by  decree  of  18th  December,  1889, 
appointed  three  commissioners  to  make  partition.  They 
made  partition,  and  returned  their  report,  which  does  not 
appear  in  this  record.  Then  defendants  appeared  and  filed 
this  answer,  claiming  one-ninth  as  the  heir  of  their  sister, 
Nancy,  to  which  she  had  the  legal  title,  and  that  they  were 
albO  entitled  equitably  as  such  heir  of  Nancy  to  one-third  of 
one-ninth,  making  their  whole  interest  in  the  tract  of  one  hun- 
dred and  twelve  acres  four-twenty«sevenths. 

The  cause  came  on  again  to  be  heard  in  April,  1891,  on 
papers  formerly  read,  answer  of  defendants,  and  report  of 
commissioners.  Thereupon  the  court  set  aside  the  report, 
and  again  appointed  the  same  commissioners  to  make  par- 
tition, giving  defendants  all  they  claimed,  and  the  commis- 
sioners made  the  same  partition  as  they  had  made  at  first; 
itnd  to  this  defendents  excepted. 

In  this  decree  the  court  decides  that  defendant  Mary  C. 
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High  is  the  owner  of  and  entitled  to  four-twenty-sevenths 
undivided  interest  in  the  one  hundred  and  twelve  acres,  and 
that  plaintifif  is  the  owner  of  and  entitled  to  twentj-three- 
twenty-sevenths  undivided  interest  in  said  land,  and,  •**  it 
Appearing  that  both  owners  desire  their  interest  in  the  land 
set  apart  to  them,  appoints  the  same  three  Gommissioners, 
who  are  directed  to  go  upon  the  land  arid  partition  the  same 
among  the  parties  entitled  thereto,  if  they  find  the  land  sus- 
ceptible of  partition  in  kind,  and  in  the  proportion  to  which 
said  parties  may  be  entitled;  that  is  to  say,  that  they  set 
apart  to  plaintiff  twenty-three-twenty-sevenths  of  the  said 
one  hundred  and  twelve  acres,  and  to  the  defendant  Mary  C. 
High  four-twenty-sevenths  thereof.  In  such  partition  said 
commissioners  shall  take  into  consideration  the  quantity  and 
value  of  the  several  parts  so  to  be  set  apart  and  assigned,  so 
that  each  party  shall  receive  an  equitable  proportion  in  value 
of  said  tract  of  land  in  the  proportions  aforesaid. 

The  commissioners  made  and  returned  their  report,  from 
which  it  appears  that  the  tract  contained,  not  one  hundred 
and  twelve,  but  one  hundred  and  eight  and  one-half  acres. 
They  set  off  by  metes  and  bounds  fifteen  acres,  as  equal  in 
value  to  four-twenty-sevenths  of  the  whole,  to  defendant, 
Mary  G.  High,  and  the  remainder,  ninety-three  and  one-half 
acres,  to  plaintiff,  as  being  equal  in  value  to  twenty-thre^ 
twenty-sevenths  of  the  whole.  It  appears  that  under  the  first 
decree  they  had  set  off  .to  Mary  C.  High  this  same  fifteen 
acres  as  and  for  her  one-ninth  or  three-twenty-sevenths  part. 
In  their  second  report  they  call  attention  to  this  fact,  and 
justify  their  change  of  opinion  by  the  fact  that  since  their 
first  report  a  double  log  barn  had  been  removed  from  the 
ninety-three  and  one-half-acre  part,  and  about  two  hundred 
panels  of  fence.  But  they  say  again,  in  conclusion:  ''Your 
commissioners,  after  carefully  considering  the  same,  decided 
that  the  fifteen  acres  were  fully  equal  in  value  to  four-twenty- 
sevenths  of  the  whole  of  the  one  hundred  and  eight  and  one- 
half  acres,  as  of  22d  of  May,  1891,  and  that  it  is  an  equitable 
and  just  partition,''  etc. 

Under  this  assignment,  the  first  point  made  by  the  defend- 
ants  is  that  the  court  erred  in  sending  back  the  same  com- 
missioners. If  the  defendants  had  appeared  in  time,  they 
had  the  same  right  to  nominate  and  suggest  to  the  court  the 
persons  from  whom  they  wished  the  commissioners  to  be 
chosen  that  the  plaintiff  had;  but,  being  once  appointed,  ^^^ 
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they  are  not  remoyed,  except  for  good  and  snfficient  reaaon, 
tinlesa  by  consent,  bo  that  the  action  of  the  court  in  that  re- 
gard  was  proper,  and  according  to  the  usual  course* 

The  second  point  is  that  the  commissioners  did  not  again 
go  upon  the  land  at  all,  but  took  their  old  report^  in  which 
they  had  said  that  the  fifteen  acres  was  three-twenty-sevenths 
of  the  value  of  the  one  hundred  and  eight  and  one-half  acres, 
and  now  by  the  second  report  say  that  the  same  fifteen  acres 
is  equal  to  four-twenty-sevenths  of  said  tract  in  value.  As 
Ihe  jurors  were  always  sworn  in  the  real  action  at  common 
law,  so  are  the  commissioners  in  equity  with  us  always  sworn, 
and  the  report  ought  to  show  that  fact;  and  the  interlocutory 
decree  for  partition  ought  to  direct  that  they  be  sworn  before 
acting.  It  is  usual  to  return  a  certificate  of  the  oath  taken 
with  the  report.  The  first  report  returned  is  not  in  the  record. 
The  second  report,  as  copied  in  the  record,  contains  no  such 
eertificate.  If  they  were  sworn  in  fact  before  acting,  that  is 
suflBcient.  No  objection  is  made  or  exception  taken  on  that 
ground,  and  it  is  fair  to  presume  that  they  were  sworn  before 
acting:  See  Massey  v.  Maasey,  4  Har.  &  J.  144;  McClanahan 
y.  McClanahan,  14  S.  W.  Rep.  496  (Ky.,  Oct.  9,  1890);  Smith 
V.  Moore f  6  Dana,  417;  see,  also,  Wilcox  v.  Cannon^  1  Cold. 
369;  BUdsoe  v.  Wiley,  7  Humph.  507;  Jordan  v.  McNulty,  14 
Col.  280;  Winship  v.  Crothers,  20  Ind.  465;  see  4  Minor's  In- 
atitutes,  pt  2,  top  page  1849;  Sanders'  Equity. 

In  this  report  the  commissioners  say  that,  having  gone  upon 
the  land,  etc.,  under  the  first  order,  "  they  again,  under  the 
order  of  April  1,  1891,  went  upon  the  land  on  April  22,  1891, 
and,  after  carefully  examining  the  same,  laid  off  the  fifteen 
acres  on  the  lower  end,"  etc.,  "  as  the  portion  we  assigned  to 
Hary  C.  High,  being  equal  in  value  to  four-twenty-sevenths 
parts  of  the  whole,*'  etc.,  thus  stating  explicitly  that  they 
again  went  upon  the  land.  The  question  of  ownership,  and 
what  were  the  undivided  shares  or  interests,  had  been  deter- 
mined by  decree  of  April  1,  1891.  The  commissioners  had 
nothing  to  do  but  execute  the  order,  make  the  partition  and 
allotments  according  thereto,  and  return  a  report  of  what 
they  had  done,  showing  that  the  ®'**  property  had  been 
divided,  and  to  whom  the  several  parts  have  been  assigned  or 
allotted,  returning  with  their  report  all  the  evidence  taken 
or  maps  or  deeds  used  and  read  and  made. 

The  report  of  the  commissioners  is  not  final;  it  may  be  set 
aside  by  the  court.     But  where  the  court  is  asked  to  set  aside 
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the  action  of  tbe  commiBsioners  on  the  ground  that  they  erred 
in  making  allotments,  whereby  an  unequal  partition  lia» 
been  made,  it  will  not  grant  tbe  relief  aeked  except  in  clear 
cases — cases  in  which  partition  is  based  on  wrong  principles, 
or  it  is  shown  by  a  clear  and  decided  preponderance  of  evi- 
dence that  the  commissioners  have  made  a  very  unequal  or 
unfair  partition  and  allotment:  See  Freeman  on  Cotenancy 
and  Partition,  sec.  525,  and  cases  cited. 

Commissioners,  when  once  they  are  appointed,  no  matter 
by  whom  nominated,  are  commissioners  for  all  the  parties, 
and  owe  to  them  and  the  court  the  duty  of  fairness  and  im- 
partiality: See  Allnatt  on  Partition,  top  page  46,  side  pag» 
113.  I  do  not  see  how  the  commissioners  could  have  made 
a  different  partition  than  according  to  their  opinion  of  value 
after  going  upon  the  ground  the  second  time. 

The  court,  therefore,  did  not  err  in  overruling  defendants^ 
exceptions,  and  in  confirming  the  partition  reported  and  re- 
turned. By  section  8,  chapter  117,  of  the  code,  conveyances 
are  no  longer  necessary  to  pass  the  legal  title  in  suits  in  equity 
in  partition.  The  record  of  partition,  duly  recorded  in  the 
county  clerk's  ofiQce,  has  the  effect,  but  deeds  are  still  fre- 
quently required  and  used,  because  they  are  generally  more 
convenient  muniments  of  title. 

In  conclusion,  we  are  of  opinion  that  the  circuit  court  com- 
mitted no  substantial  error  in  the  orders  and  decrees  coni- 
plained  of,  and  that  they  should  be  affirmed. 

Affirmed.  

pABTmoN— REQtTiaiTSS  OP  PxTtTioN.— A  bill  in  equity  for  partitioii  miiH 
state  the  complainant**  own  title,  and  the  title  of  the  defendant^  whereby  it 
•hall  appear  that  they  do  claim  to  hold  the  land  as  cotenants:  Bamsaff  v.  Beli, 
2  Ired.  £q.  209;  42  Am.  Dea  163;  Contra:  Bulherford  r,  Jonet^  14  6a.  G21; 
60  Am.  Dec.  655»  where  it  was  held  that  the  plaintiff  need  not  set  forth  his 
title  to  the  land  in  full.  So,  also,  it  was  said  in  McOill  r.  Buk,  106  N.  a 
242,  that  the  court  would  treat  allegations  in  regard  to  the  relationship  of 
the  parties,  intended  to  show  from  and  through  whom  title  to  the  land  wa» 
derived,  etc,  as  useless  and  unnecessary. 

Partition.  ^RspOBT  or  Commission  brs  may  be  shown  by  parol  evideno* 
to  be  unequal,  as  a  ground  for  having  it  set  aaide:  BigffM  v.  Didcinmm,  2  8oam» 
487;  85  Am.  Deo.  113. 
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(^nmiAi.  Law — Ettdkiioi — Opinion  as  to  Cause  op  Dspbmbant's  Flight: 
For  iha  purpose  of  relmtting  the  infefonoe  arUing  from  the  flight  of 
ao  aocoBody  the  mere  opinion  of  a  witness  that  "  the  defendant  seemed 
afraid  of  **  the  father  of  the  deceased,  is  incompetent. 

HoMiaDS— Tkstimont  op  Dbpbndant'b  Intxntion  Not  Coicfvtbnt.— One 
aecnsed  of  homicide  cannot  be  allowed  to  introduce  testimony  as  to  the 
uncommnnioated  intention  with  which  he  did  the  act  whioh  inflicted  the 
fmltal  woond. 

HoMidDB. — An  Actual  Intbktion  to  Take  Lipb  Is  Not  an  Essential 
Element  op  M  anslaughtbh  in  the  first  degree.  Therefore  an  instruo- 
tioii  to  the  efiect  that  a  defendant  should  be  found  guilty  of  that  offense 
if  he  intentionally  did  an  act  which  was  calculated  to  produce,  and  did 
produce,  fatal  reftults,  is  not  open  to  exception. 

HoiacTDB — Abstract  Instbuctions  Pbopbrlt  Refused. — ^If,  in  a  trial  for 
murder,  no  testimony  ia  introduced  which  tends  to  show  that  the  kill* 
tng  was  accidental,  the  court  is  justified  in  refusing  to  instruct  the  jury 
upon  that  hypothesis. 

Homicide— Failubb  to  Instruct  as  to  Dependant's  Testimony,  When 
Not  Error. — The  mere  fact  that,  in  a  trial  for  homicide,  the  court  haa 
omitted,  in  its  general  charge,  to  instruct  the  jury  on  the  hypothesis 
that  the  defendant's  testimony  might  be  true,  affords,  in  the  absence  of 
a  special  request  for  such  instruction,  no  ground  for  an  exception. 

TriaIt— Instructions  Explaining  Another  Portion  op  a  Charge,  Whes 
Proper. — Written  instructions  given  in  a  criminal  trial,  at  the  request 
of  the  defendant,  may  properly  be  explained  by  supplementary  instruc- 
tions orally  requested  by  the  counsel  for  the  state. 

BoHBOiDE— iNsmucnoN  AS  TO  Reasonable  Doubt,  Error  in  Rbpusino. 
It  is  rerersible  error  to  refuse  to  instruct  the  jury,  in  a  trial  for  homi* 
eide^  that  if  they  are  not  satisfied  beyond  a  reasonable  doubt  that 
when  the  defendant  did  the  act  which  caused  the  fatal  wound  he  i&* 
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tended  to  k31  the  deceased,  or  that  the  act  was  one  from  whiofa  death 
or  great  bodily  harm  would  ordinarily,  or  in  the  nsoal  course  of  eveoti, 
lollow,  they  most  acquit  the  defendant  of  manslaughter  in  the  first 
degree. 

Indictment  for  the  murder  of  Henry  Lovelace  "by  striking 
bim  with  a  brick  or  brickbat."  The  defendant  was  convicted 
of  manBlaughter  in  the  first  degree.  Just  before  the  infliction 
of  the  blow  which  caused  the  death  of  Lovelace,  the  defend* 
ant  had  dismounted  from  the  wagon  in  which  he  had  been 
driving  with  the  deceased  and  another  boy,  telling  the  latter 
to  drive  on.  The  defendant,  when  the  wagon  was  some  dis- 
tance away,  started  to  catch  up  with  it,  calling  to  the  driver 
to  stop,  which  he  did;  and  when  the  defendant  had  nearly 
reached  the  wagon  the  deceased  snatched  the  reins  from  the 
other  boy,  and  drove  on.  The  defendant,  upon  the  failure  of 
the  deceased  to  listen  to  his  request  to  stop  the  wagon,  picked 
up  a  piece  of  brick,  and  threw  it  at  the  deceased,  striking  him 
above  the  right  ear.  Death  ensued  about  a  week  afterwards. 
On  the  part  of  the  defendant,  evidence  was  given  that,  when 
the  brick  struck  the  deceased,  ho  said  he  did  not  intend  to 
hit  him,  and  added:  "Hush,  Henry,  don't  cry;  I  did  not  go 
to  hurt  you";  that  he  also  told  the  mother  of  the  deceased 
that  he  had  so  struck  the  boy,  but  did  not  intend  to  do  so; 
that  a  few  days  after  the  death  of  the  boy,  upon  hearing  that 
the  boy's  father  was  hunting  for  him,  he  went  to  another 
county,  and  that,  when  the  father  followed  him  there,  he  took 
flight,  and  did  not  return  for  some  time.  One  of  defendant's 
witnesses  was  asked  "  if  the  defendant  seemed  afraid  of  Love- 
lace" (the  father  of  the  deceased).  The  state  objected  to  the 
question,  and,  the  court  having  sustained  the  objection,  the 
defendant  excepted.  While  the  defendant  was  on  the  stand, 
testifying  in  his  own  behalf,  he  was  asked  this  question  by  his 
counsel:  "What  was  your  intention  when  you  pitched  that 
piece  of  brick  at  the  wagon"  ?  The  state  objected,  and,  the 
court  having  sustained  the  objection,  the  defendant  excepted. 
The  court  instructed  the  jury  that,  "  if  the  act  was  calculated 
to  take  life,  the  killing  was  manslaughter  in  the  first  degree," 
and  the  defendant  excepted  to  this  part  of  the  charge.  Excep- 
tion was  also  taken  to  the  court's  refusal  to  charge  the  jury 
on  the  hj'pothesis  that  the  killing  was  accidental,  the  reason 
assigned  by  the  judge  being  that  there  was  no  evidence  of  that 
character.  The  bill  of  exceptions  also  contained  the  following 
recital:  "  When  the  court  had  finished  charging  the  jury,  the 
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defendant  then  and  there  excepted  to  the  general  charge,  for 
the  reason  that,  whild  the  court  instructed  the  jury  upon  the 
hypothesis  that  the  testimony  of  the  state's  witnesses  might 
be  true,  the  court  did  not  instruct  the  jury  upon  the  hypoth- 
esis that  the  testimony  of  the  defendant  or  the  defendant's 
witnesses  might  be  true."  The  following  written  charges  were 
asked  for  by  the  defendant,  and  the  refusal  of  the  court  to 
grant  them  was  excepted  to:  1.  **The  fact  that  the  defendant 
is  charged  by  the  grand  jury  with  the  commission  of  this 
crime  is  no  evidence  of  his  guilt;  the  finding  of  the  indict- 
ment only  gives  permission  to  this  court  to  inquire  into  his 
guilt;  and,  unless  the  evidence  given  from  the  stand  satisfies 
the  minds  of  the  jury  to  a  moral  certainty  that  the  defendant 
committed  this  crime  intending  to  kill,  the  jury  must  acquit 
him."  6.  *•  It  is  the  duty  of  the  jury  to  give  the  defendant 
the  benefit  of  every  reasonable  doubt  which  may  arise  in  the 
consideration  of  the  evidence  in  this  case;  and  if,  after  a  fair 
and  full  consideration  of  this  evidence,  the  minds  of  the  jury 
are  left  in  a  state  of  doubt  and  uncertainty  as  to  whether  the 
defendant  intended  to  kill  the  deceased,  or  whether  the  kill- 
ing was  accidental,  then  the  jury  should  give  the  defendant 
the  benefit  of  such  reasonable-doubt  and  acquit  him."  22.  ''  If 
the  jury  is  not  satisfied  beyond  a  reasonable  doubt  that,  when 
the  defendant  threw  the  piece  of  brick,  he  threw  it  with  malice, 
and  intended  to  kill  Henry  Ijovelace,  they  must  acquit  him  of 
murder."  28.  "  If  the  jury  are  not  satisfied  beyond  a  reason- 
able doubt  that,  when  the  defendant  threw  the  piece  of  brick, 
he  intended  to  kill  Henry  Lovelace,  or  that  the  act  was  one 
from  which  death  or  great  bodily  harm  would  ordinarily,  or 
in  the  usual  course  of  events,  follow,  they  must  acquit  the 
defendant  of  manslaughter  in  the  first  degree."  26.  ''The 
law  in  no  case  requires  the  greatest  care  that  can  be  used.  It 
only  requires  a  reasonable  precaution,  such  as  is  usually  and 
ordinarily  taken  in  the  like  cases;  which  has  been  by  long 
experience  found  to  answer  the  ends;  for  such  conduct  shows 
that  the  accused  is  regardful  of  social  duty,  and  is  free  from 
all  manner  of  guilt"  Among  the,  written  charges  requested 
by  the  defendant,  the  following  were  given:  2.  "Every  one 
charged  with  the  commission  of  a  crime  is  presumed  to  bo 
innocent  until  his  guilt  is  established;  and  the  evidence  to 
induce  his  conviction  should  not  be  a  mere  preponderance  of 
probabilities,  but  it  should  be  so  convincing  as  to  lead  the 
minds  of  the  jury  to  the  conclusion  that  the  defendant  can- 
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rot  be  guiltless."  10.  ^^^Tbat,  unless  tbe  evidence  against 
the  prisoner  should  be  such  as  to  exclude,  to  a  moral  certainty, 
every  supposition  but  that  of  his  guilt  of  the  offense  imputed 
to  him,  tiiey  must  find  him  not  guilty.'"  The  counsel  for  tbe 
state  then  made  an  oral  request  for  the  following  explanatory 
instructions  in  regard  to  the  above,  and  the  court  having 
granted  tbe  instructions,  the  defendant  excepted  to  both  of 
them.  1.  *'  *  The  evidence  to  induce  his  conviction  should  not 
be  a  mere  preponderance  of  probabilities,  but  it  should  be  so 
convincing  as  to  lead  the  minds  of  the  jury  to  the  conclusion 
that  the  defendant  cannot  be  guiltless' — only  means  that  they 
should  be  satisfied  of  his  guilt  beyond  all  reasonable  doubt." 
7.  *'  *That  unless  the  evidence  against  the  prisoner  should  be 
such  as  to  exclude,  to  a  moral  certainty,  every  hypothesis  but 
that  of  his  guilt  of  the  ofiense  imputed  to  him,  they  must  find 
the  defendant  not  guilty ' — only  means  that  they  must  be  sat- 
isfied of  the  defendant's  guilt  beyond,  all  reasonable  doubt." 
The  court  gave  these  instructions,  at  the  oral  request  of  the 
solicitor;  and  the  defendant  separately  excepted  to  the  giving 
of  each  of  the  explanatory  charges. 

J.  T.  Ellison  J  for  the  appellant. 

William  L.  Martin^  attorney  general^  for  the  state. 

*  McClellan,  J.  The  state  proved  the  flight  of  the  defend- 
ant as  tending  to  establish  guilt.  Defendant  sought  to  rebut 
the  inference  afibrded  by  the  fact  of  flight  by  showing  that 
flight  was  due  to  defendant's  fear  that  Lovelace,  the  father  of 
the  deceased,  would  summarily  avenge  the  homicide,  and  not 
a  consciousness  of  guilt.  It  was  of  course  competent  to  prove 
defendant's  personal  fear  to  explain  his  flight,  but  this  could 
not  be  done  by  the  testimony  of  a  witness  that,  ^Hhe  defend- 
ant seemed  afraid  of  Lovelace,"  a  mere  "opinion  of  the  wit- 
ness, ^®  based  either  on  the  conduct  or  declarations  of  tbe 
defendant  himself,  or  else  unsupported  by  fact  at  all ":  Poe  y. 
State^  87  Ala.  65;  McAdory  v.  State^  59  Ala.  92;  Oauenheinier 
V.  State,  52  Ala.  813. 

The  proposed  testimony  of  the  defendant  as  to  the  intention 
with  which  he  pitched  the  brick  which  inflicted  the  fatal 
wound  was  properly  excluded.  A  witness  cannot  testify  to 
the  uncomniunicated  intention  with  which  he  did  an  act: 
Wheeless  v.  Rhodes,  70  Ala.  419;  Burke  v.  State,  71  Ala.  877; 
Whizenant  v.  State,  71  Ala.  383;  Stewart  v.  State,  78  Ala.  486; 
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Fmville  ▼.  State^  91  Ala.  S9;  Baldwin  ▼.  Walker,  91  Ala.  428; 
£(191  Tennessee  etc.  Ry.  Co,  v.  DaviSy  91  Ala.  615. 

Tliat  purt  of  the  court's  general  charge  to  which  the  first 
exception  was  reserved  is  in  effect,  that  if  one  intentionally 
does  an  act  which  is  calculated  to  take  life,  and  death  is  pro-^ 
duced  by  it,  the  homicide  is  manslaughter  in  the  first  degree.  ^ 
This  is  the  law.  An  actual  intention  to  take  life  is  not  an 
•essential  element  in  this  offense,  or  indeed  in  murder.  The 
▼olantiiry  setting  in  motion  or  application  of  unlawful  force, 
er  the  doing  of  an  act  greatly  dangerous  to  the  lives  of  others, 
whereby  death  ensues,  will  suffice  to  supply  the  legal  elements 
ef  evil  intent,  however  free  the  action  may  be  from  actual  pur- 
pose to  kilL  These  principles  justify  the  charge  given  by  the 
court,  and  its  refusal  to  give  charges  1  and  22,  requested  by 
the  defendant:  Harrington  y.  Slate,  83  Ala.  9;  WilliarM  ▼. 
SiaU,  83  Ala.  16;  Homeby  v.  SiaU,  94  Ala.  55;  MiteheU  y. 
Sfaie,  60  Ala.  29;  Washington  v.  State,  60  Ala.  10;  31  Am.  Rep. 
28;  A'lUi  V.  State,  63  Ala.  180;  Hampton  v.  State,  45  Ala.  82; 
McManus  v.  State,  36  Ala.  285. 

It  was  not  controverted  that  the  defendant  intentionally 
ihrew,  or  '^pitched,"  the  brick  which  produced  death,  at  the 
deceased.  Whether  he  intended  to  kill  deceased  or  not,  that 
fesult  is  chargeable  to  his  voluntary  act,  and  not  to  misad- 
venture. There  being  thus  no  testimony  tending  to  show  that 
the  killing  was  '*  accidental,"  the  court  rightfully  refused  to 
instract  the  jury  on  that  hypothesis:  Walker  v.  State,  85  Ala. 
7;  7  Am.  St  Rep.  17.  Any  charge  in  line  with  defendant's 
request  in  this  connection  would  have  been  abstract,  and, 
hence,  even  had  such  instruction  been  requested  in  writing, 
which  it  was  not,  should  have  been  refused:  Reese  v.  State^  90 
Ala.  624;  East  Tennessee  etc.  Ry.  Co.  v.  Watson,  90  Ala.  41. 

If  it  was  apprehended  that  the  defendant  would  be  preju- 
diced by  the  failure  of  the  presiding  judge  to  charge  the  jury 
on  the  hypothesis  that  defendant's  evidence  might  be  true, 
at  least  request  should  have  been  made  that  he  so  charge 
them.  This  omission,  very  clearly,  we  think,  afforded  ^^  no 
ground  for  an  exception  to  the  court's  general  charge  as  given. 
Whether  such  request  should,  if  made,  have  been  complied 
I  with  we  need  not  decide.  Possibly  defendant  should  have 
^ked  special  written  charges  covering  the  point,  the  court 
liaving  charged  the  jury  as  to  their  duty  in  the  event  they 
found  the  fact  in  line  with  the  tendencies  of  the  state's  evi- 
dence. 
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Charge  6  refused  to  defendant  is  manifestly  distinguishable 
from  the  charge  which  this  court  held  in  Elmore  v.  Staie^  92 
Ala.  61,  should  have  been  given.  It  is  easily  open  to  a  con- 
struction which  would  subject  it  to  the  objections  held  fatal 
to  a  similar  charge  in  the  case  of  Alabama  etc.  Ry.  Co*  v. 
HiU^  93  Ala.  514;  80  Am.  St.  Rep.  65.  Moreover  this  charge 
is,  for  reasons  stated,  in  another  connection,  abstract,  in  thai 
there  is  no  evidence  in  that  case  which  tends  to  show  that  the 
killing  was  accidental,  in  a  legal  sense,  and  it  is  misleading, 
in  that  the  jury  would  naturally  have  been  induced  by  it  to 
the  conclusion  that  the  defendant  could  not  be  guilty  unlesa 
he  had  the  purpose  to  kill  the  deceased.  It  may  be  that  *'  the 
law  in  no  case  requires  the  greatest  care  that  can  be  used,"  as 
stated  in  charge  26,  requested  by  the  defendant,  but  in  all 
cases  we  apprehend  it  does  require  greater  care  than  any  phase 
of  the  evidence  found  in  this  record  shows  defendant  to  have 
exercised,  much  greater  care  than  can  possibly  be  implied 
from  any  method  of  heaving  a  brickbat  at  and  against  a  small 
boy;  and  to  have  given  this  charge  could  have  served  no  other 
end  than  to.  confuse  and  mislead  the  jury. 

It  was  entirely  competent  and  proper  for  the  trial  court  to 
explain,  not  to  qualify,  limit,  or  modify  the  written  charges 
given  for  defendant  in  the  manner  shown  by  the  record:  Aloi' 
bama  etc,  Ry.  Co.  v.  Moody^  92  Ala.  279;  Lowe  v.  State^  88  Ala. 
9;  Barnard  y.  State,  SSAls,.  Ill]  McKleroy  v.  StcUe^ll  AIbl.  95. 

Charge  23  requested  for  the  defendant  is  a  correct  expo« 
sition  of  the  law  as  expounded  in  WiUiams  v.  State,  83  Ala. 
16,  and  should  have  been  given. 

For  the  error  committed  in  its  refusal,  the  judgment  must 
be  reversed,  and  the  cause  will  be  remanded. 

Reversed  and  remanded. 

Cbiminal  Law.— Prbsumftion  op  Guilt  Don  Nor  Abisb  Fboh  Fliobt 
or  AoousKD  if  the  flight  was  for  the  purpose  of  escaping  the  violenoe  of  » 
mob:  State  v.  Ma  Foo,  110  Mo.  7;  33  Am.  St  Rep.  414. 

HoMiciDi— Death  Caussd  bt  Act  Calculated  to  Produce  Fata^ 
Results.-^ An  anmistakable  intent  to  produce  death  is  not  enential  to  «•- 
tabliah  mnrder:  State  ▼.  Hoover,  4  Der.  ft  B.  365;  34  Am.  Dea  388;  Brnsa* 
Jield  T.  State,  55  Ark.  556.  Ooe  who  fires  recklessly  into  a  crowd  and  kills 
another  is  gnilty  of  murder,  though  he  fired  without  any  special  purposes 
OoUiher  t.  Commonwealth,  2  Duvall,  163;  87  Am.  Dec  493.  One  who  shoots 
at  another  in  fun  is  responsible  for  the  conseqnences  of  his  acts.  The  law 
implies  malice  from  the  reckless  trifling  with  human  life:  Coliier  v.  State^  3S^ 
Ga.  31;  99  Am.  Deo.  449.  So,  too,  mauslanghter  is  committed  by  one  who 
unintentionally  kills  another  while  endeavoring  to  frighten  him  with  a  re. 
Tolver:    StaU  r.  Bardie,  47  Iowa,  647;  29  Am.  Rep.  496;    by  one  who- 
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brandislMi  a  loaded  and  telf-cocking  revolver  in  a  room  where  there  are 
other  perMHia,  and  accidentally  kills  one  of  them:  State  ▼.  Mmerp,  78  Mo. 
77;  47  Am.  Rep.  92;  StaU  r.  Vinu,  98  N..  a  498;  58  Am.  Rep.  466;  by 
ooe  who  carelesely  bandies  a  loaded  sfaotgnUt  and,  witbont  examining  to  see 
vhether  it  is  loaded,  points  it  at  another,  and  shoots  him:  State  ▼.  Monrieom, 
1(H  Mo.  688.  So  a  father  gnilty  of  the  cruel  and  immoderate  beating  of  hia 
cbild,  eight  years  of  sge,  which  results  in  death,  is  not  entitled  to  an  in* 
itniction  that  the  jnry,  before  oonvioting  the  aconsed  of  murder,  must  be* 
liere  that  at  the  time  of  the  chastisement  he  had  in  mind  a  deliberata 
purpose  to  kiU:  Powells.  State,  67  Miss.  119.  The  infliction  of  a  mortal 
voand  with  a  deadly  weapon  or  an  iostrumant  likely  to  cause  death  raise* 
a  presumption  of  malice  which  must  be  rebutted  by  the  accused,  in  order  to 
reduce  the  killing  to  a  grade  of  homicide  lower  than  that  of  murder:  Oom^ 
moKweaUh  t.  York,  9  Met.  93;  43  Am.  Deo.  373;  Me  Whirt's  earn,  8  OratK 
594;  46  Am.  Deo.  196;  Horndty  v.  State,  94  Ala.  65;  StaU  v.  Weleh,  36  W. 
Va.  690;  Power  ▼.  People,  17  CoL  178;  Boatwighi  r.  State,  89  Oa.  140;  Peo* 
fk  ▼.  BuahtOH,  80  Cal.  160;  State  t.  Whitton,  111  N.  a  695. 

HOMICTDB — AbSTRAOT  IffffTRVCTIOHS  PsOPKRLT  RXFUBBD. — ^II  ifl  not  tha 

doty  of  the  court  to  charge  the  jury  upon  a  degree  of  homicide  to  whioh  tha 
evidence  does  not  apply:  Gardner  ▼.  State^  90  Ga.  310;  35  Am.  St.  Rep.  202; 
Bkh  Y,  State,  25  Fla.  535;  Commonwealth  v.  Bucdeii,  153  Pa.  St  535;  Habei 
T.  Stale,  28  Tex.  App.  588;  Caldwell  t.  State,  28  Tex.  App.  566;  Angue  ▼• 
State,  29  Tex.  App.  52;  Jones  ▼.  State,  52  Ark.  345;  Jackeon  ▼.  State,  88  Oa. 
784;  State  ▼.  Beneon,  106  Mo.  66;  StaUY,  Eetep,  44  Kan.  572.  On  the  other 
hand,  such  instruction  should  be  given  when  the  evidence  raises  the  issue  as 
to  vhether  the  defendant  may  only  be  guilty  of  a  lower  degree  of  homicide 
tbsn  that  named  in  the  indictment:  Meuly  t.  State,  26  Tex.  App.  274;  8 
Am.  81  Rep.  477;  OiUon  t.  State,  89  Ala.  121;  18  Am.  St  Rep.  96;  Alexan- 
der V.  State,  25  Tex.  App.  260;  8  Am.  St  Rep.  438;  TUlery  r.  State,  24  Tex. 
App.  251;  5  Am.  St  Rep.  882;  Croom  r.  State,  85  Ga.  718;  21  Am.  St  Rep. 
179;  Campfiea  v.  Commonwealth,  88  Ky.  402;  21  Am.  St  Rep.  348;  Carter  r. 
Slate,  SOTez,  App.  551;  28  Am.  St  Rep.  944;  State  ▼.  CraUree,  111  Mo. 
136;  StaU  ▼.  Toung,  99  Mo.  666;  State  r.  Rash,  12  Ired.  382;  65  Am.  Deo. 
420;  StaU  t.  John»on^  8  Iowa,  525;  74  Am.  Dec  821. 
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HoMiciDS— Killing  Mispimsanast  Solblt  to  Pbbybnt  Hn  Esoafb 
Not  JcmnnABLB. — Neither  an  oflScer  charged  with  the  duty  of  arrest* 
ug  a  misdemeanant,  nor  a  private  person,  who  is  lending  his  aid  to 
effect  the  arrest  *t  the  oflScer's  request  is  justified  in  killing  such  mia« 
demeanant  solely  for  the  purpose  of  prerenting  his  escape. 

HoMiciDC— PRSMBDiTATioir,  Whsit  Peesumbd.— The  existence  of  tha 
formed  design  necessary  to  constitute  the  crime  of  murder  is  presumed 
from  the  intentional  use  of  a  deadly  weapon  with  a  fatal  result 

HomciDx — Charactxr  or  DxyiMDANT— Iiistruotiokb  Psopbrlt  Rkfitsbd. 
When,  on  the  trial  of  one  accused  of  murder,  evidence  has,  without 
objection,  been  admitted  to  the  effect  that  the  defendant  bad  told  the 
witness,  on  the  morning  of  the  day  of  the  homicide,  that  "he  had  killed 
Ax.  St.  Kkp..  Vol.  XXXVIII.—6 
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fire  men  while  gnarding  oonvicta,**  and  that,  "on  the  previoaa  nighty 
while  the  defendant  and  the  witness  were  near  the  dwelling-honse  of 
the  deceased,  he,  the  defendant,  would  have  shot  the  deceased,  if  b« 
had  shown  his  head  at  the  door,"  it  is  not  error  to  refuse  instmctioiis 
which  assert  that  there  was  no  evidence  that  the  defendant  "evcor  killed 
any  other  person,'*  "ever  shed  any  other  person's  blood,"  or  "liked  to 
shed  man's  blood." 

The  appellant  was  convicted  of  murder  in  the  first  degree. 
It  was  shown,  on  the  part  of  the  state,  that  the  defendant, 
upon  approaching  the  place  where  the  deceased  was  etandlDg, 
had  pointed  a  pistol  at  him,  telling  him  to  surrender  and 
throw  up  his  hands,  and  that,  when  the  deceased  started  to 
run  away,  the  defendant  shot  him.  The  defendant  intro- 
duced evidence  to  the  effect  that  he  had  gone,  at  the  request 
of  a  deputy  sheriff,  to  assist  in  arresting  the  deceased  upon  a 
charge  of  beating  hia  wife;  that  the  deceased,  when  he  saw 
the  defendant,  came  towards  him,  saying,  ^'This  is  one  of 
the  damned  rascals  who  want  to  arrest  me";  that  the  defend- 
ant told  him  to  stop,  and,  when  he  continued  to  advance,  and 
was  proceeding  to  draw  a  knife,  shot  and  killed  him.  Excep- 
tion was  taken  to  the  refusal  of  the  court  to  give  the  following 
charges,  asked  for  by  the  defendant:  7.  "If  the  defendant 
was  requested  to  aid  the  officers  in  executing  the  warrant 
of  arrest,  and  was  attempting  to  do  so,  and  the  deceased  fled 
or  started  to  run  or  escape  from  arrest,  and  the  defendant 
shot  the  deceased  to  prevent  his  esca^ye,  then  the  defendant 
would  be  guilty  of  murder  or  manslaughter,  according  to  the 
peculiar  cireutiistances  of  the  case;  but  it  is  not  murder  un- 
less the  killing  was  done  in  pursuance  of  a  formed  design  to 
take  the  life  of  deceased."  8.  *'  If  the  defendant  was  requested 
or  told  by  the  deputy  sheriff  to  aid,  or  assist,  or  help  in  arrest- 
ing the  deceased,  and  if  he,  in  pursuance  of  such  request, 
attempted  to  arrest  the  deceased,  who  thereupon  fled,  and  the 
defendant  shot  him  to  prevent  his  escape,  then  you  may  look 
to  this  fact,  under  the  law,  to  reduce  the  offense  to  man- 
cilaughter;  and,  unless  the  defendant  shot  in  pursuance  of  a 
formed  design  to  take  the  life  of  the  deceased,  he  cannot  be 
convicted  of  murder."  9.  "There  is  no  evidence  before  the 
jury  tending  to  show  that  the  defendant  ever  killed  any  other 
person,  or  five  other  persons,  and  the  jury  must  not  consider 
any  statement  to  that  effect,  made  by  the  solicitor  in  argu- 
ment." 10.  "There  is  no  evidence  in  this  case  that  the  de- 
fendant ever  shed  any  other  man's  blood,  either  negro  or 
white,  and  the  jury  must  disregard  all  statementa  on  that 
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eubjectf  made  by  the  fiolicitor  in  argumenf    11.  ''There  ia 
Ao  eyidence  that  the  defendant  liked  to  ahed  man's  blood." 

^.  W.  John  and  A.  P.  Longshore^  for  the  appellant 

WiUiam  Z.  Martin^  attorney  general^  for  the  «tate. 

*^  HcClellan,  J.  On  the  facts  hypothesized  in  charges  7 
<and  8|  refused  to  the  defendant,  he  was  clearly  guilty  of  mur- 
kier. An  ofiQcer  charged  with  the  duty  of  arresting  a  misde- 
meanant has  no  more  authority  to  shoot  him  down  to  preyent 
4in  escape  than  he  would  haye  the  right  to  kill  any  indifferent 
person  who  was  casually  walking  or  running  away  from  the 
place  where  the  officer  happened  to  be;  and,  of  course,  a  pri- 
Tate  person,  who  was  lending  aid  in  effecting  the  arrest  at  the 
Tequest  of  the  officer,  as  was  the  defendant  here,  according  to 
one  aspect  of  the  eyidence,  would  certainly  haye  no  more 
right  than  the  officer  himself.  On  the  facts  so  posttllated,  the 
jury  could  not  be  justified  in  finding  the  defendant  guilty  of 
manslaughter  only,  as  these  charges  would  haye  authorized 
them  to  do;  nor  would  they  haye  been  authorized  to  conclude 
that  defendant  did  not  entertain  the  formed  design  to  kill, 
which  is  necessary  in  murder,  since  the  law  presumed  such 
formed  design  from  the  facts  that  the  defendant  intentionally 
used  a  deadly  weapon  with  a  fatal  result — and  this,  not  in  an 
exigency  which  justified  or  eyen  palliated  the  act,  but  solely 
for  the  purpose  of  preyenting  the  escape  of  a  misdemeanant 
— an  end  which  the  law  does  not  admit  of  being  subseryed  by 
the  taking  of  life,  and  which  constitutes  no  excuse,  justifica- 
tion, or  palliation  for  the  taking  of  life.  Both  these  charges 
were,  therefore,  not  only  misleading  and  confusing  in  their 
tendencies,  but  affirmatiyely  incorrect  and  unsound  state- 
ments of  the  law,  and  each  of  them  was  properly  refused. 

There  was  eyidence  to  the  effect  that,. on  the  morning  of  the 
day  of  the  homicide,  when  a  witness  and  defendant  were  go- 
ing to  Calera  to  sue  out  the  warrants  for  the  arrest  of  the 
-deceased,  *'  defendant  told  witness  that  he  had  killed  or  shot 
five  (5)  men  while  he  was  guarding  conyicts  for  Mr.  Jackson 
at  Blount  Springs  in  Blount  county,  Alabama;  and  also  that 
on  the  preyious  night,  while  defendant  and  witness  were  near 
the  dwelling-house  of  deceased,  if  deceased  had  shown  his 
head  at  the  door,  be,  defendant,  would  haye  shot  him."  It 
is  most  clear  to  us  that  this  was  eyidence  tending  in  some 
degree  to  show  that  defendant  had  killed  other  persons  than 
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deceased,  or  five  persons  other  than  deceased,  and  that  de- 
fendant had  shed  the  blood  of  other  men  than  that  of  de- 
ceased; and  it  was  a  fair  inference  to  be  drawn  in  argument 
and  by  the  jury,  from  the  facts  which  this  evidence  tended 
to  establish,  that  defendant  had  shot  five  other  men,  and 
would  have  causelessly  shot  deceased  through  the  windoir 
of  his  house,  '^  had  the  opportunity  to  do  so  been  presented;, 
that  *Hbe  defendant  liked  to  shed  man's  blood."  Charges 
9,  10,  and  11,  which  respectively  asserted  that  there  was  no- 
evidence  that  defendant  *'ever  killed  any  other  peraon," 
etc.,  "  ever  shed  any  other  man's  blood,"  or  ^  liked  to  shed 
man's  blood "  were  therefore  well  refused.  And  it  is  of  na 
consequence  in  this  connection  that  the  declarations  of  the 
defendant  as  to  shooting  or  killing  five  men  at  Blount  Springs^ 
might  have  been  excluded  from  the  jury  as  irrelevant  testi- 
mony, had  objection  been  made  to  it.  No  objection  wa» 
made,  and  it  was  treated  as  competent  evidence. 

Counsel  do  not  insist  upon  the  exceptions  reserved  to  the 
court's  action  in  refusing  to  give  several  other  charges  re- 
quested by  the  defendant,  and  we  will  therefore  not  discusft 
those  rulings.  The  instructions  have,  however,  been  carefully 
examined,  and  it  will  suffice  to  say  that  they  are  patently 
either  affirmatively  bad,  or,  when  referred  to  the  evidence^ 
involve  such  tendencies  to  mislead  the  jury  as  to  justify  their 
refusal. 

The  judgment  of  the  circuit  court  is  affirmed. 


HOMICIDK. — ELlLLIKO    OF  MISDEMEANANT  WhO  0I7BR8  AsMXD    ReSIBIW 

ANCB  to  an  officer  having  a  warrant  for  his  arrest  U  justifiable  homicide: 
State  ▼.  GarreU,  1  Winst.  144;  84  Am.  Dec.  369;  as  also  is  a  homicide^  wbei^ 
necessarily  committed  in  a  lawful  attempt  to  arrest  a  person  who  haa  eom« 
mitted  a  felony:  ThtmoB  v.  Kinkead,  65  Ark.  602;  29  Am.  8t  Eepw  68f 
People  r,  Adami,  86  Cal.  231.  But  the  killing  of  a  misdemeanant  to  present 
his  escape  is  not  justifiable,  though  no  other  means  of  prevention  are  avail* 
able:  Thcmas  t.  Khthead,  65  Ark.  502;  29  Am.  St  Rep.  68.  See,  howoTer^ 
Jieneau  t.  SkUe^  2  Lea,  720;  31  Am.  Rep.  626. 

Hoincn>B.~LfTBNTioNALU8B  ov  Dkadlt  Weapon,  PaxsuicTTioir  ov  Mai^ 
lOE  FaoM:  See  caaea  eited  in  the  note  to  LeuU  t.  Staie^  atiie,  pw  76w 
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Crimiital  Trtaub— Psovincs  or  Goubt  and  Jitbt. — If  oo«  of  tlio  defend- 
ant's coQiiael  in  a  criminal  trial,  tells  the  jury  that  they  are  ''ahove  tho 
ooart  and  the  supreme  court  in  their  right  to  decide  the  eaea^"  it  !■ 
proper  for  the  trial  jndge  to  obviate  any  erroneoos  impression  whieh 
might  be  produced  by  the  remark,  and  to  inatmct  the  jory  that  they 
are  judges  of  the  facts  but  not  of  the  law, 

EoMiciDB— SsLr-DsrKNss,  CoBRBor  iNSTRUOTioro  A8  TO  Law  OF. — ^Ah  in* 
stmctioQ  to  the  effect  that,  in  the  system  of  self-defense  established  by 
the  law,  *'no  balm  or  protection  is  provided  for  wounded  pride  or  honor 
in  declining  combat,  or  sense  of  shame  in  being  denoonoed  as  oowardly* 
is  a  correct  exposition  of  the  law. 

HoMiaDE. — DBniiKXNJVBsa  oh  thb  Pabt  or  thb  Acousid  at  the  time  of 
eommitting  a  homioide  may  have  the  efEiMt  of  reducing  the  offense  from 
murder  to  manslaughter,  if  shown  to  have  been  so  excessive  ae  to  ren* 
der  him  incapable  of  forming  the  design  to  take  life,  but  there  Is.iM 
principle  of  law  which  authorizes  drunkenness  to  be  invoked  as  an  ex- 
cuse for  crime,  or  aa  a  ground  for  enlarging  the  right  of  self-defense. 

HoMidOE — DuTT  TO  Retreat — ^BuBDKN  or  PROOr. — ^When  the  intentional 
killing  of  the  deceased  by  the  defendant  has  been  shown  by  the  nnoon- 
tradicted  testimony  of  the  state,  the  burden  is  then  oast  upon  the  de» 
fendant  to  ehow  not  only  a  pressing  necessity,  actual  or  reasonably 
apparent^  to  take  the  life  of  the  deceased  in  self-defense,  but  also  hit 
inability  to  retreat  safely  without  apparently  increasing  his  periL 

Ceimikal  Law — Good  Charactxb  a8  a  Dxtbivbx. — Proof  of  the  good 
character  of  the  accused  is  admissible  in  all  criminal  cases,  not  only 
*  where  doubt  exists  on  the  other  proof,  but  also  to  generate  a  doubt;  but 
an  instruction  should  not  be  granted,  which  would  leave  the  jury  to  in« 
fer  that  the  good  character  alone  of  one  accused  of  murder  might,  if 
proved  to  their  satisfaction,  raise  a  reasonable  doubt  that  the  killing 
was  done  by  the  defendant  with  a  criminal  intent. 

HoxiaDx—SELF-DEFSKSE— Hostile  Demonstbatiobe  bt  DECBASED.^The 
defendant  in  a  prosecution  for  homicide  cannot  complain  of  the  refusal 
of  the  court  to  give  an  instruction  which  assumes,  as  a  matter  of  law, 
that  the  mere  drawing  of  a  knife  by  the  deceaised  in  a  hostile  manner, 
created  an  impending  imperious  necessity  for  the  defendant's  slaying 
him  in  self-defense.  It  is  not  enough  that  the  deceased  had  at  hand  the 
means  for  effecting  a  deadly  purpose  with  respect  to  the  defendant^  but 
it  must  also  appear,  by  some  act  or  demonstration  of  the  former,  that 
he  intended  at  the  time  of  the  killing,  to  carry  out  his  purpose,  or  the 
eircumstances  must  be  such  as  to  create  a  reasonable  belief  in  the  mind 
of  the  slayer,  that  it  was  necessary  to  deprive  his  assailant  of  his  life  to 
save  bis  own. 

floBiciDE — Ability  of  Dbfekdabt  to  Retreat  Safelt  a  Question  fob 
TBB  Jury. — An  instruction  which  assumes  as  a  matter  of  law  that,  on 
the  facts  therein  postulated,  the  defendant  in  a  prosecution  for  murder 
eould  not  have  retreated  without  endangering  his  life,  is  properly  re* 
foaed. 

Toxicide— Self-defense.  What  Ll— Self-defense  is  the  resistance  of  forco 
or  seriously  threatened  force,  either  actually  pending  or  reasonably 
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apparent,  by  force  safficient  to  repel  tbe  actual  or  apparent  clangar  and- 
no  more.    If  it  gote  beyond  Ifaia,  thero  ia  gnilt  which  is  not  azeiuabl*- 

or  jnstifiable. 

HOMIOIDK— SkLF-DEFXHSI,   GiROaMSTAlfOKS  iNaUNlOIUIT  TO  SUBTAIH  TlM^ 

or. — la  a  trial  for  marder,  if  the  whole  evidence,  including  the  defend-- 
ant*8  own  testimony  aa  to  hia  means  and  opportunity  for  avoiding,  with* 
out  danger  to  himeelf,  tbe  necessity  of  slaying  the  deceased,  ean  lead  to- 
ne other  conclusion  but  that^  having  merely  to  oboosa  between  oommit- 
ting  the  homicide  or  turning  loose  a  "wild  and  skittish  male^"  ho- 
elected  to  take  the  life  of  the  deceased  and  bold  on  to  the  mule,  ihm 
conditions  necessary  to  make  out  a  case  of  self-defense  are  not  estab* 
lished. 
Witnesses,  Crbdibilitt  or,  a  Qhestion  roa  thi  Jury. — Sinoe  it  lie» 
entirely  with  the  jury  to  determine  what  weight  ahould  be  given  to  th* 
testimony  of  a  witness  who  is  shown  to  have  made  oontradictory  8tat«* 
ments,  the  court  may  properly  refuse  aa  instruction  to  the  effect  that 
proof  of  the  making  of  aucb  statements  by  a  witneaa  goea  to  hia  credi* 
bility. 

iNDictMENt  for  murder.  The  deceased,  Wilder,  on  the 
day  of  the  homicide,  had  been  attending  court  as  a  witness 
in  a  case  in  which  the  defendant  Springfield,  and  one  Jones, 
bad  also  been  summoned  to  testify.  On  the  way  home 
Jones  occtipied  a  seat  in  Wilder's  wagon  until  they  had 
driven  several  miles  from  the  place  of  the  trial.  He  thei^ 
left  the  wagon  and  mounted  on  the  defendant's  mule  behind 
the  defendant,  but  after  a  short  while  returned  to  the  wagon.. 

Tiie  state  introduced  evidence  to  the  effect  that  a  quarrel 
arose  soon  afterwards  between  Jones  and  Wilder's  brother-in-- 
law,  who  was  also  on  the  wagon;  that  Jones  was  knocked  out 
of  the  wagon  during  the  scuffle  which  ensued;  and  that,, 
about  at  this  moment,  the  defendant  drew  near  and  killed 
Wilder  with  a  shot  from  his  pistol. 

The  testimony  given  on  the  part  of  the  defendant  was  ta 
tjie  effect,  after  Jones  had  fallen  to  the  ground,  the  defendant 
dismounted  from  his  mule,  described  as  '*  young,  wild,  and 
skittish,"  and,  while  holding  the  reins  with  his  left  hand  was- 
proceeding  to  lift  Jones  from  the  ground  when  he  looked  up- 
and  saw  Wilder  with  a  knife  in  his  hand  and  apparently 
about  to  stab  the  defendant;  that  the  defendant  tried  to  ward 
off  the  blow  with  his  left  arm  and  received  a  slight  wound  in. 
the  shoulder;  that  the  defendant  seeing  Wilder  making  prep* 
aration  for  another  blow  drew  his  pistol  and  fired  at  him  be* 
fore  he  could  get  time  to  inflict  the  second  stroke.  The- 
counsel  for  the  state  asked  the  defendant,  on  his  cross-exam-  ■ 
ination,  why  he  did  not  turn  the  mule  loose,  and  get  out  of' 
the  way  of  the  knife,  and  he  replied  that  '*  he  was  afraid  th» 
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mule  wonld  get  away  from  bim/'  Evidence  of  the  defend- 
ant's good  character  was  also  introduced.  It  was  also  testi- 
fied that  he  bad  been  drinking  liquor  at  the  town  where  the 
trial  was  held  and  on  the  way  home.  Exceptions  were  taken 
by  the  defendant  to  the  following  portion  of  the  judge's  gen- 
eral charge:  **  1.  One  remark  of  counsel  in  addressing  you, 
gentlemen,  might  mislead  you.  It  was  something  to  the 
effect  that  you  are  above  this  court  and  the  supreme  court  in 
jour  right  to  decide  this  case.  The  statement,  gentlemen,  is 
only  partially  correct.  So  far  as  determining  what  the  facts 
are,  what  the  evidence  shows,  it  is  true;  for  you  are  the  sole 
judges  of  the  facts,  and  in  judging  them  you  are  above  and 
beyond  every  other  tribunal,  personage,  or  agency;  but  so  far 
as  determining  what  the  law  is  which  is  to  be  applied  to  the 
&cts,  and  by  such  application  a  true  verdict  to  be  reached, 
the  statement  of  the  counsel  is  not  correct."  **  2.  In  the  sys- 
tem [of  self-defense]  so  established  no  balm  or  protection  is 
provided  for  wounded  pride  or  honor  in  declining  combat,  or 
sense  of  shame  in  being  denounced  as  cowardly.  Such 
thoughts  are  trash,  as  compared  with  the  inestimable  right  to 
live."  *'3.  If  the  defendant  did  not  exercise  prudence,  by 
reason  of  indulgence  in  strong  drink,  or  for  other  cause,  and 
therefore  formed  an  unjustifiable  belief  that  it  was  necessary 
far  him  to  shoot  in  his  defense,  he  cannot  avail  himself  of 
such  a  belief."  '^4.  The  defendant,  in  his  testimony,  men- 
tioned, as  obstacle  to  escape,  the  wagon-wheel,  the  body  of 
Jones  on  the  ground,  and  that  he  was  holding  his  mule  by 
the  reins.  Do  these  circumstances,  or  any  other  circum- 
stances disclosed  in  evidence,  considered  with  them,  show 
suflScient  reason  why  defendant  did  not  get  out  of  the  way  of 
threatened  danger?  When  asked  by  the  solicitor  why  he  did 
not  turn  loose  the  mule  and  get  out  of  the  way,  he  replied 
that  he  was  afraid  his  mule  would  get  away.  I  need  not 
charge  you,  gentlemen,  that  if  it  became  a  matter  of  choice 
between  letting  go  the  mule  and  destroying  a  human  life,  the 
law  would  declare  that  the  mule  should  go  and  the  life  be 
saved."  Tiie  court  refused  to  give  the  following  instructions 
at  the  defendant's  request,  and  the  defendant  excepted  to  the 
refusal:  *'4.  The  jury  are  charged  that  if  the  evidence  satis- 
fies them  of  the  good  character  of  the  defendant,  this  good 
character  of  the  defendant  may  raise*  a  reasonable  doubt  of 
the  killing  of  the  deceased  being  done  with  a  criminal  intent.'* 
**13.  If  the  jury  find  from  the  evidence  that  the  defendant^ 
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with  no  intention  of  bringing  on  a  difficulty,  approached 
the  deceased  in  a  peaceable  manner,  and  the  deceased  made 
the  first  hostile  demonstration  by  drawing  a  knife,  and  that 
the  defendant  was  in  such  proximity  to  the  deceased  as  to 
render  it  hazardous  to  attempt  flight,  then  the  jury 
should  acquit  the  defendant."  ^  14.  If  the  jury  find 
from  the  evidence  that  the  defendant,  with  no  intention  of 
bringing  on  a  difficulty,  approached  or  went  near  to  deceased, 
in  a  peaceable  manner,  and  that  the  deceased  assaulted  him 
with  a  deadly  weapon  or  knife,  calculated  to  produce  deaths 
and  the  asnault  was  open  and  direct  and  in  perilous  prox- 
imity, then  the  law  would  not  require  the  defendant  to  en- 
datiger  his  safety  by  attempted  flight,  and  the  jury  must 
acquit  the  defendant."  *M5.  If  the  jury  believe  from  the 
evidence  that  the  defendant,  with  no  intention  of  bringing  on 
a  difficulty,  approached  or  went  near  to  the  deceased,  in  a 
peaceable  manner,  and  deceased  made  the  first  hostile  demon- 
stration by  drawing  a  weapon,  and  if  the  defendant  was  in 
such  proximity  to  deceased  as  to  render  it  hazardous  to  at- 
tempt flight,  or  if  the  assault  was  with  a  deadly  weapon,  and 
was  open  and  direct,  and  in  perilous  proximity,  then  the  law 
would  ncit  require  the  defendant  to  endanger  his  safety  by  at- 
tenipted  flight,  and  the  jury  should  acquit  the  defendant.^ 
*'  18.  Proof  of  contradictory  statements  made  by  a  witness  as 
1o  material  facts  is  sufficient  to  create  or  raise  a  reasonable 
doubt  as  to  tlie  evidence  of  such  witness,  and  goes  to  his 
credibility." 

William  L,  Afarftn,  aiiomey  general^  for  the  State, 

***  Thortnoton,  J.  Appellant  was  tried  under  an  indict- 
ment charging  bim  with  murder.  The  plea  was  self-defense, 
and  lie  was  found  guilty  of  murder  in  the  second  degree.  The 
only  questions  reserved  on  the  trial  for  consideration  by  this 
court  are  exceptions  to  portions  of  the  general  charge  given 
by  the  court  to  the  jury,  and  the  refusal  of  the  court  to  give 
soveral  special  charges  requested  by  appellant. 

The  general  charge,  on  demand  of  appellant,  was  given  by 
the  court  in  writing.  We  have  examined  it  carefully  as  a 
whole,  and  find  it  to  be  a  fair,  clear,  and  correct  statement  of 
the  law,  and  to  cover  fully  every  phase  of  the  case  made  by 
the  testimony.  The  first  exception  is  to  that  portion  of  the 
charge  which  is  in  the  following  words:  "One  remark  of 
counsel,  in  addressing  you,  gentlemen,  might  mislead  you. 
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It  was  Bomething  to  the  effect  that  you  are  above  this  court 
^^  and  the  supreme  court  in  your  right  to  decide  this  case. 
The  statement,  gentlemen,  is  only  partially  correct.  So  far 
as  determining  what  the  facts  are,  what  the  evidence  shows, 
at  is  true;  for  you  are  the  sole  judges  of  the  facts,  and  in 
judging  them  you  are  above  and  beyond  every  other  tribunal, 
])crsonage,  or  agency;  but,  so  far  as  determining  what  the 
law  is  which  is  to  be  applied  to  the  facts,  and  by  such  appli* 
cation  a  true  verdict  to  be  reached,  the  statement  of  the  coun- 
sel is  not  correct" 

The  bill  of  exceptions  recites  that  "one  of  defendant's  coun- 
sel stated  to  the  jury  that  they,  the  jury,  were  above  the  court 
and  the  supreme  court  in  their  right  to  decide  this  case.'' 
This  remark  should  not  have  been  made  by  counsel  without 
accompanying  it  with  such  an  explanation  as  the  court  gave, 
and  it  clearly  imposed  upon  the  court  the  duty  to  see  that 
the  jury  was  not  misled  or  improperly  influenced  by  it.  The 
mode  adopted  by  the  court  of  explaining  and  limiting  it  was 
proper,  and  the  distinction  drawn  by  the  court  between  the 
province  of  the  jury  and  that  of  the  court  is  in  accord  with 
the  law  of  this  state  and  amply  supported  by  authority:  Mar^ 
cits  V.  State,  89  Ala.  23;  Harrison  v.  State,  78  Ala.  6. 

The  second  exception  is  to  that  part  of  the  charge  in  which 
the  court,  after  laying  down  the  law  of  self-defense,  uses  the 
following  language:  "  In  the  system  [of  self-defense]  so  estab- 
lislied,  no  balm  or  protection  is  provided  for  wounded  pride 
or  honor  in  declining  combat  or  sense  of  shame  in  being  de» 
iiouMced  as  cowardly.  Such  thoughts  are  trash  as  compared 
uith  tlie  inestimable  right  to  live."  This  is  but  the  statement 
of  a  universally  recognized  doctrine  of  the  criminal  law,  and 
lias,  in  substance,  frequently  been  declared  in  the  decisions 
of  this  court:  3  Brickell's  Digest,  p.  219,  sees.  570  et  seq. 

Tiie  portion  of  the  charge  to  which  appellant's  third  excep- 
tion is  directed  asserts  a  correct  principle  of  law,  and  is  directly 
iipplicable  to  the  testimony  in  the  case.  There  was  evidence 
tending  to  show  that  appellant  had  been  drinking  shortly 
before  the  killing  occurred,  and  was  under  the  influence  of 
liquor  at  the  time,  but  not  sufficiently  so  as  to  incapacitate 
liini  for  knowing  what  he  was  doing.  In  a  preceding  portion 
of  the  general  charge  the  court  had  correctly  instructed  the 
jury  as  to  the  law  of  self-defense,  and  that  portion  of  the 
charge  to  which  this  exception  is  addressed  instructed  the  jury, 
in  effect,  that  if  the  defendant,  by  voluntarily  putting  himself 
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under  the  influence  of  liquor,  incapacitated  hioiself  for  taking. 
such  a  view  of  the  situation  ®^  as  a  reasonahly  prudent  man 
iicould  have  taken  under  the  circumstances,  and  in  conse* 
quence  thereof  he  acted  upon  an  exaggerated  or  unjustifiable- 
belief  as  to  the  necessity  for  taking  the  life  of  the  deceased  in 
defense  of  his  own,  such  belief  could  not  avail  him  as  a  de» 
fense  to  the  charge  in  the  indictment.  This  is  ttnquestionabljr 
the  enunciation  of  a  sound  principle  of  law.  Justification  for 
taking  human  life  is  not  to  be  found  in  the  excited  or  tortured 
imaginings  of  men  whose  passions  are  inflamed  by  what  is 
generally  recognized  as  itself  often  a  potent  incentive  to  crime» 
If  such  excuses  could  avail  in  the  courts  human  life  would 
be  cheapened,  crime  encouraged,  and  the  safeguards  provided 
by  law  for  security  to  life  and  property  would  be  seriously 
impaired.  Drunkenness  on  the  part  of  the  accused  at  the 
time  of  committing  the  homicide  may  have  the  eflect  of  re* 
ducing  the  oflense  from  murder  to  manslaughter  if  shown  to 
have  been  so  excessive  as  to  render  him  incapable  of  forming 
the  design  to  take  life;  but  there  is  no  principle  of  law  which 
authorizes  drunkenness  to  be  invoked  as  an  excuse  for  crime 
or  as  a  ground  for  enlarging  the  right  of  self-defense:  King  ▼» 
State,  90  Ala.  612;  Cleveland  v.  State,  86  Ala.  1;  WiUiam»  ▼. 
State,  81  Ala.  1;  60  Am.  Rep.  133;  Fonville  v.  StaU,91  Ala.  89. 
"the  fourth  exception  to  the  general  charge  covers  that  part 
thereof  which  announces  the  law  of  retreat  as  applicable  to 
the  facts  of  the  case.  The  intentional  killing  of  the  deceased 
by  the  defendant  with  a  deadly  weapon  was  shown  by  the 
uncontradicted  testimony  of  the  state,  and  the  burden  was 
thereupon  cast  on  the  defendant  not  only  to  show  a  pressing 
necessity,  actual  or  reasonably  apparent,  to  take  the  life  of 
deceased  in  self-defense,  but  the  onus  was  further  on  him  to 
show  that  he  could  not  have  safely  retreated  without  appar- 
ently increasing  his  peril.  The  inability  to  retreat  safely 
being  one  of  the  elements  of  fact  which  enters  into  and  creates 
the  necessity  to  kill,  the  defendant  must  prove  it  unless  it 
arises  out  of  the  evidence  produced  to  prove  the  homicide^ 
and  the  fact  that  retreat  would  not  place  him  in  less  peril  or 
on  better  vantage  ground  than  before  has  been  held  in  some 
cases  not  to  excuse  him  from  the  performance  of  that  duty. 
But  this  last  principle  is  not  to  be  extended  beyond  the  par- 
ticular cases  in  which  it  is  applied  and  cases  based  on  anal* 
ogous  facts:  Stitt  v.  Slate,  91  Ala.  10;  24  Am.  St.  Rep.  853; 
Davis  V.  StaU,  92  Ala.  20;  Gibson  v.  StaU,  89  Ala.  121;  IS 
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Am.  St  Rep.  96;  Carter  v.  Stale,  82  Ala.  13;  WVh  v.  State,  7» 
Ala.  362;  Ingram  v.  State^  67  Ala.  67.  The  portion  of  the 
charge  challenged  by  this  exception  is  fully  as  favorable  to* 
the  defendant  as  it  should  have  been,  and  probably  more  so 
*^  than  it  might  have  been  under  the  proof  and  the  law  above^ 
declared  as  applicable  to  the  facts  of  this  case. 

The  special  charge  numbered  four  requested  by  the  de- 
fendant instructs  the  jury  that  his  good  character,  alone,  if 
proved  to  the  satisfaction  of  the  jury,  might  raise  a  reason- 
able doubt  that  the  killing  was  done  by  defendant  with  a. 
criminal  intent.  This  was  tantamount  to  an  instruction  that 
the  good  character  of  the  defendant  would  alone  justify  hia 
acquittal,  and  is,  therefore,  clearly  erroneous  as  a  propositioi^ 
of  law.  The  correct  doctrine  is  that  proof  of  the  good  char* 
acter  of  the  accused  is  admissible  in  all  criminal  cases,  not 
Only  where  doubt  exists  on  the  other  proof,  but  also  to  gener* 
ate  a  doubt;  but  such  proof  must  be  considered  by  the  jury 
in  connection  with  all  the  other  testimony  and  not  independ* 
ently  thereof,  and  the  guilt  or  innocence  of  the  defendant  de- 
termined from  all  the  testimony:  Pate  v.  State,  94  Ala.  14; 
Jehmon  v.  State^  94  Ala.  35;  Williams  v.  State,  52  Ala.  412. 

Charge  numbered  thirteen,  requested  by  the  defendant  and 
refused  by  the  court,  ignores  entirely  the  inquiry  whether  de- 
ceased made  any  hostile  demonstration  towards  defendant 
after  drawing  his  knife,  and  assumes  as  a  matter  of  law  that 
the  mere  drawing  of  a  knife  by  the  deceased,  in  a  hostile 
manner,  created  an  impending,  imperious  necessity  for  the 
defendant  slaying  him  in  self-defense.  It  is  not  enough  that 
the  deceased  had  at  hand  the  means  for  effecting  a  deadly 
purpose  with  respect  to  the  defendant,  but  it  must  also  ap-^ 
pear  by  some  act  or  demonstration  of  the  former  that  he  in- 
tended, at  the  time  of  the  killing,  to  carry  out  his  purpose,  or 
the  circumstances  must  be  such  as  to  create  a  reasonable  be- 
lief in  the  mind  of  the  slayer  that  it  was  necessary  to  deprive 
his  assailant  of  his  life  to  save  his  own,  or  his  body  from 
grievous  harm:  Rogers  v.  State,  62  Ala.  170;  Lewis  v.  State, 
51  Ala.  1.  Taking  the  charge  as  a  whole,  the  jury  might 
have  found  every  fact  hypothesized  in  it  without  finding  that 
there  existed  any  necessity,  actual  or  apparent,  for  defendant 
to  take  the  life  of  the  deceased  at  the  time  he  fired  the  fatal 
shot.  The  charge  is  obviously  copied  from  section  579  of  & 
Brickell's  Digest,  page  221,  but  overlooks  the  qualifying  refer- 
ence therein  to  the  next  preceding  section  relating  to  the  ele- 
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ment  of  impending  peril,  actual  or  apparent.  It  is  also 
erroneous,  because  it  assumes  as  matter  of  law  that  the  mere 
hostile  drawing  of  a  knife  by  the  deceased  made  it  necessary 
for  defendant  to  kill  him  in  self-defense,  instead  of  leaving 
that  question  to  the  jury. 

Charge  number  fourteeen  assumes  as  matter  of  law  that  on 
^^  the  facts  therein  postulated  the  defendant  could  not  have 
retreated  without  endangering  his  life.  It  was  an  inquiry 
for  the  jury  to  determine  on  all  the  proof  whether  the  defend- 
ant could  have  retreated  without  endangering  his  safety,  or 
increasing  his  peril,  and  not  a  matter  to  be  decided  by  the 
the  court.  It  may  further  be  said  of  this  charge  that  it  as- 
sumes the  defendant  was  assaulted  by  deceased  with  a  deadly 
weapon,  or  a  knife  calculated  to  produce  death,  whereas  the 
testimony,  so  far  as  the  bill  of  exceptions  discloses,  fails  to 
show  that  the  knife  was  a  deadly  weapon,  or  to  show  any 
description  whatever  of  the  knife. 

Charge  number  fifteen  is  the  substantial  embodiment  of  the 
two  charges  numbered,  respectively,  thirteen  and  fourteen, 
•and  is,  therefore,  subject  to  the  infirmities  above  pointed  out 
to  each  of  these  charges. 

As  a  further  objection  to  all  three  of  the  charges  it  may  be 
added  that  they  are  each  and  all  framed  in  entire  disregard 
of  the  inquiry  as  to  the  degree  of  force  it  may  have  been 
necessary  for  defendant  to  employ  in  order  to  repel  the 
threatened  danger  he  claims  to  have  been  in  at  the  time  of 
slaying  the  deceased.  Self-defense,  it  has  been  said,  is  simply 
the  resistance  of  force  or  seriously  threatened  force,  actually 
Impending  (or  reasonably  apparent)  by  force  sufficient  to  re- 
pel the  actual  (or  apparent)  danger  and  no  more.  If  it  goes 
beyond  this,  there  is  guilt  wliich  is  not  excusable  or  justifiable: 
Lewis  V.  State,  51  Ala.  1;  Hughey  v.  State,  47  Ala.  97.  As 
pertinent  to  all  three  of  the  charges,  it  may  be  said  that,  in 
order  to  justify  the  homicide,  the  defendant  must  have  been 
free  from  fault  himself  in  provoking  or  bringing  on  the  diffi- 
culty, and  must  not  have  entered  into  it  willingly,  and  there 
must  have  existed  at  the  time  of  the  killing  an  imperious 
necessity  to  kill  his  alleged  assailant,  or  such  an  appearance 
of  such  imperious,  impending  necessity  as  to  impress  the 
mind  of  a  reasonably  prudent  man  that  such  necessity  did 
«xist;  and  he  should  have  used  only  such  force  as  was  neces- 
sary to  repel  the  actual,  or  reasonably  apparent,  danger,  and 
no  more,  and  the  circumstances  and  surroundings  must  have 
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been  such  that  he  could  not  have  retreated  or  declined  the 
combat  without  increasing  the  danger  to  which  he  was  thcQ 
in  fact  or  apparently  subjected. 

After  carefully  weighing  the  testimony  in  this  case,  and 
allowing  it  the  utmost  probative  force,  we  have  no  hesitancy 
in  saying  that  it  falls  far  short  of  meeting  the  conditions 
necessary  to  make  out  a  case  of  self-defense  according  to  the 
rules  and  authorities  referred  to  herein. 

^  On  the  contrary,  taking  into  consideration  the  position 
of  the  deceased  in  the  wagon,  and  defendant's  position  when 
he  fired,  whether  on  his  mule,  as  the  state's  witnesses  testify, 
or  on  the  ground,  as  defendant  himself  states,  and  accepting 
the  defendant's  own  testimony  as  to  his  means  and  oppor* 
luiiity  for  avoiding,  without  danger  to  himself,  the  necessity 
of  slaying  the  deceased,  we  are  unable  to  reach  any  other 
conclusion  but  that  the  question  was  simply  narrowed  down 
to  the  choice,  on  defendant's  part,  of  murdering  the  deceased 
or  turning  loose  a  *^  wild  and  skittish  mule,"  and  that  the  de- 
fendant elected  to  take  the  life  of  Wilder  and  hold  on  to  his 
mule.  He  must  now  abide  by  the  consequences  the  law  at- 
taches to  his  rash  and  wicked  act:  Squire  v.  Statey  87  Ala. 
114. 

All  the  exceptions,  shown  by  the  record,  predicated  on  the 
law  of  self-defense  might  have  been  overruled,  on  his  own 
testimony. 

Charge  numbered  eighteen  is  abstract.  The  bill  of  excep- 
tions fails  to  disclose  any  testimony  to  which  it  can  be  re- 
ferred. It  is  also  erroneous,  because  it  invades  the  province 
of  the  jury.  It  is  altogether  with  the  jury  what  weight  they 
will  give  to  the  testimony  of  a  witness  who  is  shown  to  have 
made  contradictory  statements. 

We  have  carefully  considered  all  the  rulings  of  the  court 
to  which  exceptions  were  reserved,  as  well  as  the  entire  rec- 
ord, and  find  no  reversible  error.  The  judgment  and  sentence 
of  the  circuit  court  are  accordingly  affirmed. 

Affirmed.  ___^^ 

HoMiciDB.— Ihtoxication  ov  Acodskd  at  the  time  tbe  killing  took  place 
it  material  only  when  it  is  so  ezoenive  a«  to  preclude  the  existence  of  malice, 
tad  thereby  redaoe  the  degree  of  the  homicide:  Keenan  ▼.  Commonwealth,  44 
Pa.  St.  55;  S4  Am.  Dec.  414;  Cleveland  ▼.  State,  S6  Ala.  1;  Walker  ▼.  State, 
91  Ala.  76;  People  ▼.  Vincent,  95  Cat.  425;  Fonville  v.  State,  91  Ala.  39; 
Cmmottusealth  ▼.  Cleary,  148  Pa.  St.  26;  Wilheraon  ▼.  CommonweaUht  88  Ky. 
29;  Kinij  ▼.  SiaU,  90  Ala.  612.  If  it  appears  that  the  defendant^  although 
iatoiicated  at  tbe  time  of  the  homicide,  was  sober  enough  to  form  an  intent. 
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4ind  to  deliberate  and  premeditate  the  crime,  his  responsibility  ti  tiM  noit 
«s  if  he  had  been  perfectly  sober:  People  ▼.  Fith^  125  N.  Y.  136L 
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the  defendant  to  show  that  he  coald  not  safely  retreat:  Oibmrn  t.  SiaUf  89 
AIa.  121;  18  Am.  St  Rep.  96;  £<i»  v.  Siate,  91  Ala.  10;  84  Am.  St  Bap.  8531 

Homicide. — E?idxncb  of  Good  Cbaractmr  of  Accubed  Is  Alvatb  Ad* 
masiBLB:  Gibsou  ▼.  6'toto,  89  Ala.  121;  18  Am.  St  Rep.  96;  and  .i^  in  oon- 
flection  with  the  rest  of  the  evidence,  it  is  snffioient  to  raise  a  reasonable 
^oubt  as  to  his  guilt,  it  is  the  duty  of  the  jury  to  acquit  him:  CommomwmUk 
▼.  deary,  136  Pa.  St  64;  KUkm  ▼.  Tmriiarf,  I  Wash.  684.  Bet  on  the  iMoe 
of  the  defendant's  reputation  for  peaoe,  evideooe  of  partioolar  acta  ia  inoooi* 
{)eteut:  Kearney  ▼.  State,  68  Miss.  233. 

HoMiciDB— HosTZLB  DzHONBTBATioNS  BT  AoovsED.— To  justify  homicida^ 
«n  the  ground  of  self-defense,  it  is  not  enough  that  tbe  deceased  had  the 
means  at  hand  of  effecting  a  deadly  purpose,  tiniest  the  oTidenoe  ehove 
•ome  act  or  demonstration  to  carry  it  out:  HarriKH  T.  SUUitt  94  Ala.  67;  60 
Am.  Dec  450;  SUUe  ▼.  Jackion^  44  La.  Ann.  16a 

Homicide.— Self-dkfense,  What  Constitutbs,  a  Questioh  iok  tbb 
JuKT:  Noiih  ▼.  People^  139  111.  81.  It  is  not  enough  that  the  party  asaailed 
ehould  believe,  but  the  circumstances  must  be  such  that  a  jury  can  say  that 
he  had  reasonable  grounds  to  believe,  himself  to  be  in  danger:  State  t,  Tkomp' 
4on,  9  Iowa,  188;  74  Am.  Dec  842;  Weeky  ▼.  State,  87  Miss.  827;  76  Am. 
Dec.  62. 

Witnesses,  Cbedibilitt  of,  a  Question  for  the  Jurt:  Baier  ▼.  Foaeg. 
44  111.  42;  92  Am.  Dec.  149;  WfiUe  ▼.  Fox,  1  Bibb,  369;  4  Am.  Deo.  648; 
Flemmmg  v.  Marine  fne,  Co,,  4  Whsrt  69;  88  Am.  Dec  88;  Tayhr  r,  Keily^ 
81  Ala.  69;  68  Am.  Dec  160;  and  note  to  Sharp  T.  State,  14  Am.  8t  Bep. 
44-46. 
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Accounts,  Jurisdiction  of  Equitt. — Where  the  aooounts  to  be  examined 
and  stateil  are  on  one  side  only,  a  court  of  equity  will  not  assume  juris, 
diction  of  a  b:ll  for  an  accounting,  unless  the  accounts  are  so  complicated 
as  to  require  the  aid  of  equity  to  adjust  them,  or  a  discovery  is  prayed 
for  and  facts  are  alleged  which  show  the  necessity  for  such  discovery. 

HANUPAaruRiMO  Corporations,  Electric  Companies  Dbeked  to  bb. — ^A 
corporation  engaged  in  generating,  storing,  transmitting,  and  selling 
electricity  is  a  manufacturing  corporation  within  the  purview  of  the 
section  of  the  Alabama  code  (1565)  which  authorises  the  consolidation 
of  corporations  of  that  character. 

Bill  in  equity  for  an  accounting.  The  complainant  cor- 
poration had  consolidated  with  the  Merchants'  Electric  Light 
and  Power  Company,  of  which  the  defendant  had  been  the 
treasurer  and  general  manager  before  the  consolidation  took 
place.  The  defendant's  grounds  of  demurrer,  referred  to  in 
tlie  opinion  of  the  court,  were  as  follows:  *'  1.  Said  bill  of 
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complaint  shows  on  its  face  that  the  complainant  has  no  right 
to  maintain  this  suit;  2.  Said  bill  fails  to  show  that  the  orig- 
inal Edison  Electric  Illuminating  Company,  a  body  corporate, 
and  the  Merchants'  Electric  Light  and  Power  Company,  a 
body  corporate,  were  ever  lawfully  consolidated;  3.  Said  bill, 
io  stating  that  the  statutes  in  reference  to  the  consolidation 
of  said  companies  have  been  in  all  things  strictly  complied 
with,  is  not  a  statement  of  facts,  but  merely  a  conclusion  of 
the  pleaders;  4.  Said  bill  fails  to  present  such  case  of  en  tan* 
glewent  or  complication  in  the  account  kept  by  defendant  as 
vould  give  the  court  jurisdiction;  5.  Said  bill  fails  to  show 
any  mutuality  in  the  account  sought  to  be  taken;  6.  Said 
bill  shows  on  its  face  that  if  the  complainant  is  entitled  to 
the  three  thousand  dollars  alleged  to  have  been  appropriated 
by  defendant,  its  remedy  for  recovery  thereof  is  at  law,  and 
not  in  equity;  7.  Said  bill  fails  to  allege  facts  showing  that 
any  discovery  is  needed  in  this  cause;  8.  Said  bill  fails  to 
allege,  in  clear  and  distinct  terms,  any  reason  for  the  inter- 
position of  a  court  of  equity  to  establish  any  claim  complain- 
ant niny  l^ve  against  the  defendant;  9.  The  bill  shows  on 
iU  £ice  that  complainant  has  a  clear  and  adequate  remedy 
at  law;  10.  It  is  not  alleged  in  said  bill  that  the  answer  of 
the  defendant  is  essential  for  complainant  to  ascertain  the 
true  account  between  plaintiff  and  defendant,  and  that  the 
defendant  is  capable  of  making  the  discovery  needed."  The 
defendant  appealed  from  the  decree  overruling  the  demurrer. 

Lane  and  White^  for  the  appellant. 

James  H,  Little^  for  the  respondent  * 

^•^  Stone,  C.  J,  Courts  of  equity  have,  for  a  long  time, 
exercised  a  general  jurisdiction  in  cases  of  mutual  accounts 
founded  in  privity,  upon  the  ground  of  the  inadequacy  of  the 
remedy  afforded  by  the  common  law.  And  this  equitable 
interposition  has  been  extended  until  equity  will  now  enter- 
tain suits  for  accounts  in  matters  which  were  formerly  only 
cognizable  at  law.  The  ancient  common-law  action  of  ac- 
count  being  so  imperfect  in  its  processes,  and  so  inadequate 
in  its  remedies,  jurisdiction  in  such  matters  was  originally 
given  to  equity,  for  the  reason  that  the  common-law  courts 
could  not  give  any  remedy  at  all,  or  the  remedy  was  not  as 
<:ompIete  as  that  furnished  by  the  chancery  court.  As  courts 
ef  equity  now  entertain  concurrent  jurisdiction  with  the  courts 
of  law,  in  matters  of  accounts,  a  decision  as  to  tlie  proper 
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tribunal  must  be  governed  hj  consideratione  of  oonTenienoe- 
and  adequacy;  and  this  is  determined  by  the  facts  pertain-^ 
ing  to  each  individual  cause  of  action,  and  the  relief  sought  t 
1  Story's  Equity  Jurisprudence,  sec.  467. 

As  said  above,  where  the  accounts  are  mutual,  and  founded 
in  privity,  the  jurisdiction  of  equity  is  undoubted.  But  where 
the  accounts  to  be  examined  and  stated  are  on  one  side  onlj^ 
the  allegations  of  the  bill  must  show  the  existence  of  certain 
conditions  which  are  prerequisite  to  the  exercise  of  equitable 
jurisdiction.  There  must  either  be  so  great  a  complication  in 
the  matters  of  account  that  a  common-law  court  is  unable  to 
ferret  them  out,  or  there  must  be  the  ••*  allegations  of  such 
facts  as  show  the  necesEity  for  a  discovery,  and  this  discovery 
must  be  prayed  for.  The  reason  for  this  rule  is  evident. 
For,  in  going  into  courts  of  equity,  one  is  met  at  the  thres- 
hold with  the  inquiry,  can  complete  and  adequate  remedy  be 
obtained  in  a  court  of  law?  If  this  question  be  answered  in 
the  affirmative,  the  litigant  must  retrace  his  steps,  unless  the 
allegations  of  his  bill  show  that  the  matters  involved  come 
within  the  exclusive  jurisdiction  of  equity.  • 

The  object  of  the  present  bill,  as  gathered  from  its  alle- 
gations and  the  prayer,  is  the  stating  of  an  account  between 
the  complainant  corporation  and  the  defendant,  and  the  ob» 
taining  of  a  decree  against  the  defendant  for  three  thousand 
dollars,  which  is  alleged  to  have  been  obtained  by  the  de- 
fendant through  fraud.  There  are  general  allegations  in  the 
bill  of  complication  in  the  accounts  between  the  defendant 
and  tiie  Merchants'  Electric  Light  and  Power  Company,  with 
which  company  complainant  consolidated  before  the  filing 
of  the  present  bill.  But  there  is  no  such  particularity  in 
these  allegations  as  show  in  what  way,  and  in  reference  to 
what  matters,  the  accounts  between  the  defendant  and  the 
company  are  complicated.  There  is  no  prayer  for  a  discov. 
ery,  nor  does  the  frame  of  the  bill  disclose  that  a  discovery 
is  necessary. 

It  is  now  the  settled  doctrine  of  equity  jurisprudence,  that 
when  the  accounts  to  be  examined  are  on  one  side  only^ 
great  complication  ought  to  exist  in  the  accounts,  or  a  dis- 
covery should  be  required,  in  order  to  induce  a  court  of  chan- 
cery to  exercise  jurisdiction,  ^s  is  said  by  Mr.  8tory«  *^In 
such  a  case,  if  no  discovery  is  asked  or  required  by  the 
frame  of  the  bill,  the  jurisdiction  will  not  be  maintainable. 
.  .  .  .  For  in  such  case  there  is  not  only  a  complete  remedy 
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at  law,  but  there  is  nothing  requiring  the  peculiar  aid  of 
i^quity  to  ascertain  or  adjust  the  claim:  1  Story's  Equity 
Jurisprudence,  see.  468.  In  FoviU  Y.  Xaiprospn,  5  Pet.  495, 
Chief  Justice  Marshall,  in  deliTeriag  the  opinion  of  the  court, 
said:  "  In  all  oasea  in  which  the  action  of  account  would  be  the 
proper  remedy  at  law,  and  in  all  cases  where  a  trustee  is  a 
party,  the  jurisdiction  of  a  court  of  equity  is  undoubted.  It 
is  the  proper  tribunal.  And  in  transactions  not  of  this  pecu* 
liar  character,  great  complication  ought  to  exist  in  the  ao- 
counts,  and  some  difficulty  should  be  interposed,  or  soms^ 
disooTery  should  be  required,  in  order  to  induce  a  court  of 
chancery  to  exercise  jurisdiction."  It  was  said  in  KnoiU  v. 
Tarver^  8  Ala.  743,  a  leading  case  on  this  subject,  ^'that  it  is 
not  sufficient  to  give  a  court  of  equity  jurisdiction  that  an 
account  ***  existe  between  the  parties,  or  that  fraud  has 
been  practiced;  but  there  must  be  a  discovery  wanted  in  aid 
of  the  account,  or  to  disclose  the  fraud,  or  the  accounts  must 
be  so  complicated  as  to  require  the  aid  of  a  court  of  chancery 
to  adjust  them;  otherwise,  there  ia  a  complete  remedy. at 
law."  In  cases  where  a  discovery  is  not  prayed  for,  the  com- 
plication must  be  so  alleged  in  the  bill  as  to  show  on  its  face 
the  inadequacy  of  a  remedy  at  law.  The  rule  stated  by  Lord 
Cottenham  is:  ''Where  the  case  is  so  complicated,  or  where 
there  are  other  circumstances  where  a  remedy  at  law  will 
not  give  adequate  relief,  then  a  court  of  equity  assumes  juris- 
diction": Foley  V.  HiLl,  2  H.  L.  Cas.  28.  These  complica- 
tions roust  be  substantial  and  material.  The  fact  that  the 
bill  happens  to  contain  a  general,  vague  charge  that  there  are 
voluminous  and  intricate  accounts  between  the  parties,  and 
this  general  allegation  is  inserted  merely  as  a  predicate  for 
the  purpose  of  bringing  the  case  within  the  jurisdiction  of 
a  court  of  equity,  the  court  will  not  entertain  the  bill,  if  de- 
murred to  for  want  of  equity.  This  rule  was  clearly  laid 
down  by  Lord  Langsdale  in  Darthez  v.  Clemens^  6  Beav.  165, 
and  has  been  followed  ever  since:  Kirkman  v.  VarUUrf  7  Ala. 
217;  Knoiis  v.  Tarver^  8  Ala.  744;  IHckinson  v.  Lewia^  84  Ala. 
638;  StaU  v.  Bradshavf,  60  Ala.  239;  County  of  Dallas  v. 
Timberlake,  54  Ala.  403;  Loti  v.  MobUe  Co.,  79  Ala.  69. 

Under  the  principles  above  announced,  the  chancellor 
should  have  sustained  the  firsts  fourth,  fifth,  sixth,  seventh, 
eighth,  ninth,  and  tenth  grounds  of  demurrer. 

The  other  question  sought  to  be  raised  by  the  demurrer 
was,  whether  the  Edison  Electric  Illuminating  Company  and 

AM.  Si:  Kir.  Vou  XXXVIIL-7 


98  Bkqqb  v.  Edison  Blsctbic  etc.  Co.    [Alabai^a, 

the  Merchants'  Electric  Light  and  Power  Company  were  such 
corporations  as  were  authorized  to  be  consolidated  under  the 
statute.  Section  1565  of  the  code  of  1886  declares  that  "  any 
two  or  more  mining,  quarrying,  or  manufacturing  corpora* 
tions  may  unite  or  consolidate  their  capital  stock,  property, 
and  business,  in  the  manner  hereinafter  provided.''  The 
direct  question  involved  is,  whether  electric-light  companies 
are  manufacturing  corporations,  and  as  such  are  authorised 
by  the  statute  to  consolidate.  In  view  of  the  rapid  develop- 
•ment  of  electricity  as  a  motive  power,  and  considering  the 
many  phases  in  which  questions  pertaining  to  this  power 
arise,  we  do  not  deem  it  amiss  to  decide  the  question  'now 
presented. 

The  word  '*  manufacture"  means  the  making  ofany  thing  by 
hand  or  artifice:  LouisviUe  etc.  R.  R.  Co.  v.  Fulgham^  91  AIa« 
555.  Mr.  Worcester's  Dictionary  defines  manufacture  as  **the 
process  '^^  of  making  anything  by  art,  or  of  reducing  mate- 
rials into  a  form  fit  for  use  by  the  hand  or  by  machinery." 
The  definition  that  the  word  is  given  by  the  Century  Diction- 
ary is  as  follows:  **  The  production  of  articles  for  use  from 
raw  or  prepared  materials,  by  giving  these  materials  new 
forms,  qualities,  properties,  or  combinations,  whether  by  hand 
labor  or  by  machinery."  According  to  the  above  definitions 
of  the  word  "manufacture"  we  are  constrained  to  consider 
and  declare  an  electric-light  company  a  manufacturing  cor> 
poration  to  all  intents  and  purposes.  It  is  no  answer  to  this 
argument  to  say,  that  electricity  exists  in  a  state  in  natare, 
and  that  a  corporation  engaged  in  the  electric-light  business 
collects  or  gathers  such  electricity.  This  does  not  fully  or 
exactly  express  the  process  by  which  such  corporations  are 
able  to  make,  sell,  and  deliver  something  useful  and  valuable. 
The  electricity  that  exists  in  nature  is  of  a  very  different 
quality  from  that  produced  by  means  of  machinery.  The 
business  in  which  an  electric-light  company  is  engaged  makes 
it  necessary  to  invest  large  capital  in  the  plant.  Then  there 
is  purchased  and  consumed  coal  and  other  materials  to  pro- 
duce steam  in  order  to  furnish  the  power  for  the.operation  of 
the  machinery.  Then  there  is  supplied  and  operated  a  com- 
plicated system  of  machinery,  like  that  commonly  used  in 
manufacturing  establishments,  such  as  boilers,  engines,  dy- 
namos, shaftings,  beltings,  etc.;  and  then,  by  means  of  wires^ 
cables,  and  lamps,  the  mysterious  power  generated  by  the 
machinery  used  from  the  materials  furnished  is  transmitted^ 
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-and  lights  the  streets  and  private  houses.  But  the  electrio 
-currents  that  produce  these  results  cannot  be  said  to  be  *Uhe 
free  gift  of  nature,  gathered  from  the  air  or  the  clouds."  It 
as  the  produce  of  capital  and  labor,  and  in  this  respect  cannot 
he  distinguished  from  ordinary  manufacturing  operations. 
The  collection,  storage,  preparation  for  market,  and  the  trans* 
portation  of  ice  as  found  in  nature,  is  not  manufacturing;  but 
the  production  of  ice  by  artificial  means  is:  People  v.  Kniehef 
backer  lee  Co.j  99  N.  Y.  181.  As  well  say  that  a  gas  company, 
organized  under  the  corporation  laws,  ia.not  a  manufacturing 
corporation,  because  both  gas  and  the  electricity  generated 
Mre  the  result  of  artifice.  Their  purpose  is  the  same,  and 
their  transmission  is  in  a  similar  manner — the  one  by  pipes, 
and  the  other  by  wires.  It  has  been  expressly  decided  that 
a  gas  company  is  a  manufacturing  corporation:  Naseau  O.  L^ 
Co.  V.  Brooklyn,  89  N.  Y.  409. 

When  it  is  attempted  to  establish  the  proposition,  that  the 
gas  which  lights  one  room  is  a  manufactured  product^  and 
the  electricity  which  lights  another  is  not,  one  is  obliged 
^^^  to  rely  more  on  the  definition  of  terms,  and  the  distino- 
tions  of  Bcientists,'than  the  actual,  practical  processes  and 
productions  by  means  of  which  results  in  all  respects,  or  at 
least  substantially,  the  same  are  produced.  When  we  take 
into  consideration  that  the  electricity  now  used  and  sup- 
plied in  the  ordinary  business  of  life  is  essentially  the  product 
of  skill  and  labor,  we  can  find  no  difficulty  in  reaching  the 
conclusion  that  a  corporation  engaged  in  generating,  storing, 
transmitting,  and  selling  such  electricity  is  a  manufacturing 
•corporation.  In  reaching  this  conclusion  we  are  not  without 
precedent.  The  very  point  we  have  in  hand  was  ably  consid* 
ered  in  the  case  of  the  People  y.  WempU,  129  N.  Y.  543.  In 
that  case  the  court  of  appeals  of  New  York  were  unanimous 
in  the  opinion  that  the  electrio  light  company  was  a  manu- 
&cturing  corporation. 

The  city  court  judge  did  not  err  in  overruling  the  second 
4tnd  third  grounds  of  demurrer. 

Reversed  and  remanded. 


Aocouim^  Equitt  Will  Absuu  JinusDicrnoH  of,  Whxit.— Th«  fact 
•that  an  eqaitable  claim  or  tmst  is  invoWed  i«  sufficient  to  give  a  court  of 
cqoity  jarisdiction  of  a  suit  for  an  aocoanting:  Perm  ▼.  IngleSf  82  Va.  S5; 
Paul  ▼.  Land,  15  Or.  442;  Petrk  ▼.  Tarreni,  88  Mich.  4a  The  sama  result 
follows,  where  the  bill  seeks  a  disooTery,  and  the  discovery  is  made  by  the 
-aaswen^  although  the  case  ia  otherwise  a  proper  one  for  a  oonrl  of  laws 


100  Boyd  i^.  Jokbs.  [Alabama^ 

Sanbam  r,  KiOredge,  2Q  Vt  032;  00  Am.  Deo.  58.    But  Jvnadieiion  will  n&k 
be  auumed  of  %  cam  in  which  then  are  neither  aoy  matual  aooounte  to  b#- 
adjaeted,  nor  any  discovery  wanted  in  aid  of  the  plaintiff's  aooonntb  nor  any 
equitable  claims  or  trusts  inYolved^  nor  any  special  intricacy  in  tho  aoconntx- 
Uptan  T.  PaasUmt  7S  Iow%  SMw 


Boyd  v.  Jonbs. 

[06  AjsAKAMk,  806.] 
DbBTOB     AXD    CSKDITOtt—APPLIOATION    07    PaTICBNTS    BbTWXXV    MoBV» 

OAQOR  AVD  MoRTGAQBS. — A  mortgagee,  in  the  absence  of  an  agree- 
ment with  the  mortgagor,  is  boand  to  apply  moneys  realised  from  tho- 
sales  of  property  covered  by  the  mortgage  to  the  mortgage  debt.  The 
burden  of  proving  that  the  mortgagor  consented  that  such  moneys- 
should  be  applied  to  any  other  debt  rests  upon  the  mortgagee. 

Trial— Chabgb  Covsrinq  Only  Part  ov  thb  Evidkmcb,  Whxh  Erro- 
KE0U8. — A  charge  which  ignores  any  material,  conflicting,  or  qualifying 
evidence,  or  a  material  fact  which  is  the  legitimate  inference  of  other 
proven  facts,  is  misleading  and  erroneous. 

M0KTQAOB8 — Stipulatiom  roR  Anx)RNETs'  Frs8  IV  Suit  Is  Brouoht*. 
ErrKCT  or. — The  mere  bringing  of  a  suit  on  a  mortgage  contract  doee 
not,  without  further  proof,  authorise  the  recovery  of  attorneys'  feee 
which  the  mortgagor  has  stipulated  to  pay  in  the  event  of  the  daima 
being  placed  in  the  hands  of  an  attorney  for  collection.  Such  fees  can* 
not  be  recovered  if  the  debt  is  paid  before  suit  is  brought. 

Action  brought  to  recover  twenty-five  hundred  dollars 
**  due  by  bond  executed  by  the  defendants  on  the  twentj-^ 
seventh  day  of  May,  1889,  with  interest  thereon,"  and  "rea- 
sonable attorneys'  fees,  as  per  contract  executed  with  and  a» 
part  of  the  contract  and  note'*  upon  which  the  suit  is  founded; 
allowance  being  made  id  the  complaiat  for  two  credits 
amounting  to  twelve  hundred  and  nineteen  dollars.  The^ 
contemporaneous  agreement  referred  to  in  the  opinion  con- 
tained the  following  provision:  **  We  further  agree  that  should 
this  obligation  not  be  performed  by  us,  and  should  the  same 
A.  Boyd  A  Co.,  upon  such  default,  place  the  same  and  the 
note  hereinabove  mentioned,  one  or  both,  in  the  hands  of  an 
attorney  for  collection,  we  will  pay  the  reasonable  charges  of 
such  attorney  for  such  services."  The  plaintiff^  excepted  to  the 
following  portion  of  the  general  charge  of  the  court:  **  I  charge 
you  that  under  the  terms  of  the  written  contract  in  evidenco 
the  plaintiffs  were  bound,  and  it  was  their  duty,  to  apply 
the  proceeds  of  the  cotton  shipped  to  them  by  defendants, 
in  the  first  instance,  to  the  payment  and  discharge  of  th» 
storage  and  two  and  a  half  per  cent  commissions,  and  so- 
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maeh  of  the  remainder  of  the  proceeds  from  said  proceeds 
of  the  sale  of  cotton  as  would  pay  said  note  and  interest 
thereon  to  the  bond  or  note  sued  on  in  this  case.    And  if  the 
jury  believe  from  the  evidence  that  defendants  had  shipped 
enough  cotton  to  plaintifis,  which,  when  sold,  amounted  to 
enough  to  pay  said  storage  and  oommissionSi  and  also  the 
note  and  interest  thereon,  then  it  was  their  duty  to  apply  the 
proceeds  arising  from  sale  of  said  cotton  to  the  payment  of 
said  storage  and  commissions  and  note  su^d  on  and  interest, 
unless  said  contract  had  been  changed  or  altered;  and  the 
burden  was  upon  plaintiffs  to  show  such  change  or  altera- 
tion/'   The  following  charges  were  also  given  at  the  request 
of  the  defendants,  and  excepted  to  by  the  plaintiffs:   **  6.  I 
charge  you,  gentlemen  of  the  jury,  that  the  written  contract 
in  evidence  between  the  parties  to  this  cause  provides  that 
the  cotton  was  to  be  placed  as  a  credit  upon  the  note,  and 
unless  A.  Boyd  &  Co.  have  shown  by  a  preponderance  of  evi« 
denqe  that  said  written  contract  was  afterwards  changed  by 
agreement  between  the  parties,  then  you  will  find  for  defend- 
ants, Jones  and  Pope,  if  you  find  enough  cotton  was  delivered 
to  pay  the  debt."    "  7.  If  the  jury  find  from  the  evidence 
that  Jones  and  Pope,  and  A.  Boyd  &  Co.  entered  into  a  writ- 
ten agreement  to  the  effect  that  Jones  and  Pope  were  to  ship 
cotton  to  A.  Boyd  &  Co.,  and  that  said  cotton  was  to  be 
credited  on  the  note,  and  that  Jones  and  Pope  did  ship,  in 
pursuance  of  said  agreement,  cotton  to  the  amount  of  thirty- 
four  hundred  dollars  to  said  A.  Boyd  &  Co.,  then  it  is  your 
duty  to  find  that  said  note  sued  on  is  paid,  unless  you  find 
further  from  the  evidence  that  Jones  and  Pope  agreed  for  the 
credits  for  the  cotton  to  be  placed  upon  the  account  instead 
of  the  note."     "8.  If  the  jury  find  from  the  evidence  that 
Jones  and  Pope  mailed  a  letter  in  October,  1888,  to  A.  Boyd 
4$:  Co.,  directing  them  to  place  the  cotton  as  a  credit  upon  the 
note  until  paid,  and  that  A.  Boyd  &  Co.  received  said  letter, 
then,  if  you  find  that  a  sufficient  quantity  of  cotton  was 
shipped  to  pay  said  note,  and  received  by  said  A.  Boyd  &  Co., 
you  will  find  for  the  defendants,  Jones  and  Pope."     Excep- 
tion was  also  taken  by  the  plaintiffs  to  the  refusal  of  the 
<iourt  to  instruct  the  jury  as  follows:  "When  the  evidence 
leaves  a  disputed  question  of  fact  in  a  state  of  doubt  and 
uncertainty,  the  fact  cannot  be  regarded  as  established,  and 
the  issue  must  be  found  against  the  party  on  whom  the  bur- 
den or  onus  of  proof  rests.     And  the  onus  of  proof  in  this 
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case  as  to  the  question  of  the  application  of  payments  is  on- 
the  defendants."  The  defendants  bad  judgment,  and  thi^ 
plaintiffs  appealed. 

Mc  Outre  and  Collier ^  Neemith  and  Sanford^  for  the  appellanto.. 

WaiU  and  fifon,  for  the  respondents. 

'^  Coleman,  J.  The  action  was  instituted  by  appellants 
to  recover  a  balance  due  upon  tbe  written  obligation  of  the 
defendants  for  the  payment  of  twenty-five  hundred  dollars^ 
and  also  for  the  recovery  of  reasonable  attorneys'  fees,  stipa«» 
lated  for  in  contemporaneous  agreement,  made  to  secure  the 
payment  of  the  note  or  obligation.  By  the  terms  of  the  agree* 
ment,  the  defendants  contracted  to  ship  two  hundred  and 
fifty  bales  of  cotton  to  plaintiffs  at  Memphis,  Tennessee,  to 
be  stored  and  sold  on  their  account,  and  the  proceeds  to  be 
applied  in  payment  of  ''  the  storage  which  may  be  due  oa 
said  cotton,  and  two  and  one-half  per  cent  on  the  amount  of 
such  sales  for  commission  for  selling  said  cotton,  and  then  to 
apply  the  proceeds  of  so  much  of  said  cotton  as  may  be  de» 
livered  by  us  to  the  amount  hereinabove  specified,"  etc.  The 
amount  above  specified  was  that  contained  in  the  note,  and 
to  recover  which  the  present  suit  was  instituted.  It  was- 
further  stipulated  that,  upon  failure  to  ship  two  hundred  and 
fifty  bales  of  cotton,  the  defendants  were  to  pay  as  '^stipu* 
lated  damages,"  one  dollar  and  twenty-five  cents  per  bale.. 
The  payment  of  the  note  was  further  secured  by  the  transfer 
of  collaterals.  The  evidence  shows  that  only  seventy-two 
bales  were  shipped  to  plaintiffs  under  this  agreement.  It 
further  shows  that  the  defendants  became  largely  indebted  to 
plaintiffs  for  shipment  of  goods,  payment  of  drafts  drawn  by 
defendants,  and  remittances  uf  money,  in  excess  of  the  twenty* 
five  hundred  dollars  evidenced  by  the  note.  The  defendants- 
were  charged  for  the  deficiency  in  the  shipment  of  the  cottoi^ 
at  one  dollar  and  twenty-five  cents  per  *^^  bale,  as  stipulated 
by  the  parties.  The  plaintiffs  sold  the  cotton  received,  and 
applied  the  proceeds,  first,  to  the  payment  of  the  open  unse* 
cured  account,  and  the  balance,  after  paying  the  unsecured* 
indebtedness,  was  credited  upon  the  note.  The  main  ques-^ 
tion  of  contention  was,  whether  the  plaintiffs  had  the  right  to 
make  such  application  of  payments,  and  the  errors  assigned 
are  upon  the  correctness  of  the  charges  given  by  the  court  to 
the  jury,  upon  the  facts  in  evidence  bearing  upon  this  question.. 
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The  law  is,  *'  a  mortgagee^  in  the  absence  of  an  agreement 
with  the  mortgagor,  ia  bound  to  apply  moneys  realised  from 
the  sales  of  property  covered  by  the  mortgage  to  the  mort- 
gage debt;  but^  as  between  the  mortgagor  and  mortgagee, 
sach  moneys  may,  by  the  consent  of  the  mortgagor,  be  ap- 
plied to  the  payment  of  an  unsecured  debt/'  The  consent  of 
the  mortgagor  in  such  case  becomes  a  material  question: 
Taylor  ▼.  CockrM.  80  Ala.  236;  StneUand  v.  Hardie,  82  Ala. 
414;  Mahan  y.  SmitJiermany  71  Ala.  563;  Darden  t*  Oenfm^ 
91  Ala.  324;  Levystein  v.  Whitman,  69  Ala.  345.  The  burden 
rests  upon  the  mortgagee  to  show  that  the  mortgagor  has  con- 
sented that  the  proceeds  of  the  payment  covered  by  the  mort- 
gage might  be  applied  in  payment  of  any  other  debt  than 
that  secured  by  the.  mortgage.  A  mortgagor,  if  he  sees 
proper,  may  consent  to  adopt  or  ratify  an  unauthorized  ap- 
plication of  payment  made  by  his  mortgagee  creditor  of 
the  proceeds  of  mortgaged  property  to  an  unsecured  debt. 
Whether  the  mortgagor  has  consented  to  either  is  a  question 
of  fact  to  be  determined  by  the  jury,  and  the  burden  is  upon 
the  mortgagee,  in  either  case,  to  reasonably  satisfy  the  jury  of 
such  consent  or  ratification. 

We  think  the  oral  charge  given  by  the  court  to  which  ex- 
ception was  taken  is  strictly  in  accord  with  these  well-estab- 
lished principles.  As  the  uncontradicted  evidence  shows 
that  the  proceeds  of  the  cotton  amounted  to  more  than  suffi- 
cient to  pay  the  storage  and  two  and  one-half  per  cent  com- 
missions and  the  note,  we  might  consider  the  giving  of  the 
two  charges,  Nos.  6  and  7,  at  the  request  of  the  defendants, 
as  error  without  injury;  but,  as  the  case  must  be  reversed 
upon  other  grounds,  we  call  attention  to  the  fact  that  the 
contract  does  not  provide,  as  asserted  in  the  charges,  for  the 
application  of  the  proceeds  of  the  cotton,  in  the  first  instance, 
to  the  payment  of  the  note,  but  only  after  the  payment  of 
storage  and  commissions. 

Charge  numbered  eight  (8),  given  at  the  request  of  the  de- 
fendants, is  clearly  erroneous.  Under  this  charge,  the  jury 
were  required  to  find  for  the  defendants,  if  defendants  at  any 
•••  time  in  October,  1889,  wrote  a  letter  to  plaintifis  direct- 
ing them  to  place  the  proceeds  of  the  cotton  on  the  note,  al- 
though the  jury  may  have  been  reasonably  satisfied  from 
other  evidence  in  the  case,  that  prior  or  subsequent  to  that 
time  the  defendants  did  consent  that  the  proceeds  of  cotton 
might  be  applied  to  the  unsecured  debt. 
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We  cannot  say  there  is  no  evidence  in  the  record  from 
which  the  jary  would  be  aathorised  to  draw  such  a  conda- 
eion.  There  were  other  letters  written  during  the  same 
month  by  defendants  to  plaintiffs  advising  them  of  the  ship- 
ments of  cotton,  and  in  the  same  letter  advising  plaintiflfs 
that  defendants  were  drawing  on  them  for  certain  sums  or 
money,  and  asking  for  remittances  in  cash.  There  is  other 
evidence  tending  to  show  that  plaintiffs  rendered  statements 
of  accounts  to  defendants,  in  which  the  proceeds  of  the  cotton 
had  been  credited  to  the  open  account,  and  that  defendants 
said  the  statements  and  credits  as  thereon  entered  were  cor- 
rect, and  payments  properly  made.  Charge  No.  8  ignores 
all  the  evidence  offered  by  plaintiffs  to  show  the  consent  of 
the  defendants  to  the  payments  as  applied  by  plaintiffs.  A 
charge  which  ignores  any  material  conflicting  or  qualifying 
evidence,  or  a  material  fact  which  is  the  legitimate  inference 
of  other  proven  facts,  is  necessarily  misleading  and  erro- 
neously faulty:  Ramsey  v.  State^  91  Ala.  29;  Thoma$  v.  State^ 
91  Ala.  69;  White  v.  Craft,  91  Ala.  142;  Fariss  v.  State^  85 
Ala.  1;  Thompson  v.  Duncan,  76  Ala.  834. 

There  was  no  error  in  refusing  the  charge  requested  by 
plaintiffs.  It  placed  the  burden  upon  the  defendants  to  show 
that  the  payments  as  applied  were  not  properly  applied.  If 
the  proceeds  of  the  mortgaged  property  were  applied  to  unse- 
cured debts,  the  burden  was  upon  the  mortgagee  to  show  con- 
sent or  ratification  by  the  mortgagor. 

The  provision  in  regard  to  the  payment  of  the  counsel  fees, 
and  also  for  the  payment  of  reasonable  storage  of  cotton,  is 
not  an  unreasonable  or  illegal  stipulation:  Harmon  v.  Leh- 
man,  85  Ala.  379.  The  mere  bringing  of  the  suit  does  not, 
without  other  proof,  authorize  a  recovery  of  reasonable  coun- 
sel fees.  If  plaintiffs'  debt  was  paid  before  the  bringing  of 
the  suit  there  can  be  no  recovery  for  attorneys'  fees,  under 
the  stipulations  in  the  mortgage  contract. 

For  the  error  in  giving  charge  No.  8  the  case  must  be  re* 
ycrsed  and  the  cause  remanded. 

Reversed  and  remanded. 

Debtor  and  Crrditob. — Application  of  Patbcsivts:  See,  generally,  notes 
to  Briuiy  Y,  Hill,  13  Am.  Dec  505,  606;  Barker  r.  Conrad,  14  Am.  Deo.  696; 
Pickering  ▼.  A(y,  95  Am.  Dec.  313.  A  creditor  holding  secared  and  unse- 
cured notes  may  apply  a  payment  to  one  of  the  nneecnred  notes:  Wood  v. 
Callttffhan,  61  Mioh.  402;  1  Am.  St.  Rep.  597;  the  general  rale  being  that  a 
ereditor  receiving  payments  from  his  debtor,  without  any  direction  as  to  their 
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•ap^lieatiiNiy  may  appropriate  then  to  any  legal  debt  wUeh  he  holdi  tKainat 
the  debtert  Biahe  ▼.  Sawyer^  83  Me.  129;  23  Am.  St.  Rep.  762;  Henry  BOl 
PMkkhff  Cx  ▼.  UUeiff  165  Maes.  366.  A  mortgagor  may  require  the  pro- 
ceeds of  the  sale  of  the  mortgaged  property  to  be  applied  to  the  mortgage 
•debt:  Summer  r.  Keily,  38  8.0.  607;  bnt  he  is  not  obliged  to  do  so^  and  if 
he  sssents  to  another  application  hia  ereditors  oannot  complaint  8a$ibom  t, 
Jiagee,  79  Iowa,  601. 


Hughes  v.  Tobobbson. 

C«6  ALABAMi,  Ml.] 

Hkbanics*  Libn8.^Tbi  Dsiobiftioh  of  a  Buildino  in  the  aotioe  ef  a 
mechanic's  lien  is  enfficient  if  it  enables  a  person  familiar  with  the  lo- 
cality to  identify  the  bnildtng  as  the  only  one  corresponding  witii  snch 
description. 

lIiCHAific*8  Iiiui»-N<rricB  ot  Lnv— Ebbob  in  tbb  Kami  ov  ths  Owmxb* 
The  description  of  a  building  in  the  notice  of  a  mechanic's  lien  is  not 
rendered  insufficient  by  the  fact  that  the  building  is  stated  to  be  the 
ptoperty  of  a  person  who  was  no  longer  alive  when  the  notice  was  filed. 

If  BCRAitica'  Lism— AftOHrriora,  When  WrroiN  ths  Paotiotion  ot  thv 
Statutb.— An  architect  who  prepares  the  drawings,  plans,  and  specifi* 
cations  for  a  building,  and  superintends  the  erection  thereof,  is  within 
the  protection  of  a  statute  which  creates  a  lien  in  favor  of  '*  every  me- 
chanic, or  other  person  who  shall  do.  or  perform  any  work  or  labor  upon 
....  any  building,  or  improvement  on  land." 

MscuANiGs'  LiBirs — Suns  to  Bxroaoa — ^Nboissabt  Partus  DfrsirBAiiT. 
Judgment  for  the  plaintiff  in  a  snit  to  enforce  a  mechanic's  lien  most 
be  reversed  for  want  of  the  necessary  parties  defendant,  if  the  only  de- 
fendant in  the  snit  was  the  adminintrator  of  a  deceased  owner  of  the 
property  subject  to  the  lien. 

Action  against  J.  W.  Hughes,  administrator  of  the  estate  of 
B.  M.  Hughes,  to  enforce  a  mechanic's  lien.  Exception  was 
taken  bj  the  defendant  to  the  refusal  of  the  court  to  give  the 
following  instructions:  1.  ''That  an  architect  who  furnishes 
tlie  drawings  and  plans  for  a  building,  and  superintends  its 
•erection,  has  no  lien  upon  the  building  so  erected,  for  his  serv- 
ices.*' 2.  '*  That  when  Brice  M.  Hughes  died,  the  title  to  the 
property  in  question  descended  to  his  heirs  at  law,  and  that 
it  was  not  sufficient  to  file  a  lien  against  Brice  M.  Hughes, 
but  the  lien  ought  to  have  been  filed  against  the  heirs  at  law 
of  Brice  M.  Hughes,  as  his  heirs  at  law  were  the  owners  of  the 
property  when  the  statement  was  filed,  intended  to  perfect 
the  lien."  8.  ''That,  in  this  case  the  heirs  at  law  of  Brice  M. 
Hughes  ought  to  have  been  made  parties  in  this  suit,  and,  in 
the  absence  of  the  heirs  at  law,  no  lien  can  be  enforced  on  the 
property  described  in  the  complaint,  and  in  the  statement 
oflfered  as  evidence.'' 


103  Hughes  v.  Tobgsbsoit.  [Alabama, 

Ward  and  John^  for  the  appellant. 

'^^  Walker,  J.  A  lien  is  claimed  under  section  8018  of 
the  code  upon  a  building  and  upon  a  lot  of  land  on  which  it 
is  erected.  By  the  judgment  a  lien  was  declared  only  on  tho^ 
building,  and  not  on  the  lot  This  could  be  done  under  tho- 
statute:  Bedsole  v.  Peters,  79  Ala.  183.  In  the  statement 
filed  by  the  plaintiff  in  the  office  of  the  judge  of  probate,  & 
lien  was  claimed  upon  the  building  only,  and  not  upon  tho^ 
lot.  Of  course,  the  lien  declared  could  not  extend  beyond 
the  claim  as  asserted  in  the  statement. 

The  first  question  to  be  considered  is,  whether  the  building 
was  sufficiently  described.  The  description  is:  "A  certain 
three-story  brick  building  situated  on  rear  part  of  lots  2  and 
3,  block  122,  20th  street,  between  avenue  A  and  B  in  the  citj 
of  Birmingham."  This  description  points  out  with  reason* 
able  certainty  a  three-story  brick  building  occupying  tha 
hindmost  part  of  two  designated  lots  on  a  certain  named  ^^^ 
city  block — the  part  thereof  furthest  from  the  street  front  of 
the  two  lots.  This  description,  if  followed  by  a  person  famil* 
iar  with  the  locality,  would  lead  him  to  the  two  lots  named; 
and  if  he  found  the  rear  part  thereof  occupied  by  a  three- 
story  brick  building,  he  could  identify  that  building  as  tha 
only  one  corresponding  with  the  description.  This  ia  suflS- 
cient  certainty:  Bedsole  v.  PeUrSj  79  Ala.  188;  KezarUe  y» 
Marks,  15  Or.  529;  Phillips  on  Mechanics'  Liens,  2d  ed.,  sec* 
378.  The  statement  avers  that  **  the  building  is  the  property 
of  one  Dr.  B.  M.  Hughes,"  who  was  deceased  when  the  claim 
was  filed.  This  did  not  render  the  description  insufficient. 
Tlie  statute  expressly  provides  that  '*  no  error  •  ...  in  tha 
name  of  the  owner  or  proprietor  shall  affect  the  lien":  Code^ 
sec.  3022. 

The  plaintiff  claims  a  lien  for  the  amount  of  the  compensa^ 
tion  due  him  for  work  and  labor  as  an  architect  in  the  prep* 
arationof  drawings,  plans,  and  specifications  for  the  building^ 
and  in  superiiUeqding  the  erection  thereof.  Are  such  services 
by  an  architect  ''work  and  labor  upon  •  •  .  •  a  building  or 
improvement  on  land,"  within  the  meaning  of  the  statutef 
Code,  sec.  3018.  It  is  plain  that  a  contractor  for  the  construc- 
tion of  the  building  is  within  the  protection  of  the  statute.  If 
he  was  also  intrusted  with  the  planning  of  the  building  and 
with  the  sole  supervision  of  its  erection,  we  think  it  is  equally 
plain  that  his  services  in  these  particulars  could  be  regarded 
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as  properly  a  part  of  his  work  '*  upon  the  building,"  and  thai 
eompenBatioD  therefor  might  be  included  in  the  amount  for 
the  security  of  which  he  could  acquire  a  lien  under  the  Btat» 
ate.  There  is  nothing  in  the  circumstance  that  such  serv^ 
ices  were  rendered  by  another  person  to  put  them  beyond 
the  protection  of  the  statute.  Under  a  New  York  statute  a. 
lien  was  authorised  in  favor  **of  any  person  who  shall  per- 
form any  labor  or  furnish  any  materials  in  building,  altering^ 
or  repairing  any  house,"  etc.,  **by  virtue  of  any  contract 
with  the  owner,"  etc.  '^This  language,"  it  was  said  in  Stry^ 
hr  Y.  Ca$9idy,  76  N.  Y.  60,  82  Am.  Rep.  262,  ''  is  general 
and  comprehensive,  and  its  natural  and  plain  import  in-- 
clodes  all  persons  who  perform  labor  in  the  construction  or 
reparation  of  a  building,  irrespective  of  the  grade  of  their 
employment  or  the  particular  kind  of  service.  The  archi«> 
tect  who  superintends  the  construction  of  a  building  per*- 
forms  labor  as  truly  as  the  carpenter  who  frames  it,  or  the 
mason  who  lays  the  walls,  and  labor  of  a  most  important 
character The  language  quoted  makes  no  distinc- 
tion between  skilled  and  unskilled  labor,  or  between  mere 
manual  labor  and  the  labor  of  one  who  supervises,  *^*  di- 

rects,  and  applies  the  labor  of  others The  general 

principle  upon  which  the  lien  laws  proceed  is,  that  any  per* 
son  who  has  contributed  by  his  labor,  or  by  furnishing  ma- 
terials, to  a  structure  erected  by  an  owner  upon  his  premises,, 
shall  have  a  claim  upon  the  property  for  his  compensation."' 
The  claim  of  an  arcl^itect  was  allowed  in  that  case.  What 
was  there  said  seems  eminently  sound,  and  is  equally  appli- 
cable to  the  Alabama  statute.  An  architect  who  prepares  the 
drawings,  plans,  and  specifications  for  a  building,  and  supers 
intends  the  erection  thereof,  may  as  truly  be  said  to  perforn^ 
labor  thereon,  as  any  one  who  takes  part  in  the  work  of  con- 
struction. That  he  is  within  the  protection  of  the  statute  ia 
B  proposition  well  supported  by  adjudications  upon  other  simi* 
lar  statutes:  Phillips  on  Mechanics'  Liens,  2d  ed.,  sec.  158. 

Dr.  Hughes,  who  was  the  owner  of  the  building  in  question,, 
and  under  a  contract  with  whom,  as  claimed  by  the  plaintiff,, 
the  services  were  rendered,  died  intestate,  before  the  suit  waa 
instituted.  The  only  defendant  was  the  administrator  of  hia 
^tate.  On  the  death  of  the  intestate  his  heirs  became  the 
owners  of  the  property.  A  lien  cannot  be  declared  and  en* 
forced  in  a  proceeding  to  which  the  owner  of  the  property  on 
which  the  lien  is  claimed  is  not  a  party:  Raman  v.  2%om,  83 


108  HuGHBS  V.  ToBOBBBOK.  [Alabama, 

Ala.  443.  If  the  exxit  had  been  brought  against  the  intestate 
in  his  lifetime  it  could  have  been  revived  and  proaecatad 
against  his  personal  representative  alone,  without  making  hia 
heirs  parties.  The  statute  expressly  provides  for  that  oon.- 
tingency:  Code,  sec.  3031.  This  provision  does  not  apply  to 
suits  brought  after  the  death  of  the  owner  or  proprietor  of  the 
property.  In  such  case  the  general  rule  applies,  that  he  who 
is,  at  the  time  the  suit  is  commenced,  the  owner  of  the  build- 
ing or  structure  upon  which  the  lien  is  sought  to  be  enforced 
is  a  necessary  party  defendant,  without  whose  presence  the 
lain  cannot  be  declared  or  enforced:  16  Am.  &  Bng.  Ency.  of 
Law,  166;  Phillips  on  Mechanics'  Liens,  sec.  393.  The  per- 
eonal  representative  of  the  deceased  owner  may  also  be  made 
a  party  defendant.  The  prohibition  against  bringing  suits 
against  personal  representatives  within  six  months  after  the 
grant  of  letters  does  not  apply  to  suits  for  the  enforcement  of 
eucb  liens:  Code,  sec.  3043.  Because  of  the  absence  of  neo- 
essary  parties  defendant  the  judgment  must  be  reversed. 
Reversed  and  remanded. 

Mbchakio's  Lnir.— Ths  DasoaiPnoN  iv  ths  Nonoa  of  a  meehan!o*i  Ii«n 
is  sufficient  if  it  points  out  the  building  with  reasonable  oertainty:  Kennedff 
V,  House,  41  Pa.  St  39;  80  Am.  Deo.  594.  If  the  building  and  land  are  onoe 
eufficiently.described,  the  addition  of  a  circumstance  false  or  mistaken  will 
ciot  vitiate  the  description:  Northtoestem  Cement  etc  Co,  t.  Norwegian' Dafuah 
«^  Seminaiy,  43  Minn.  449;  WillametU  Steam  MUU  Co.  ▼.  Kremer^  94  CaL 
"SOG;  McNamet  v,  Bauck,  128  Ind.  59.  The  sufficiency  of  the  description  is  a 
<lue8tion  for  the  jury:  Cleverly  ▼.  Moeeley,  148  Mass.  280;  fViUamOie  Steam 
Jiills  Co.  v.  Kremevt  94  Cal.  206.  A  description  of  the  premises  as  lots  5  and  6 
■n  block  18,  in  "North  Minneapolis  Addition  to  Miuneapolia**  sufficiently 
identifies  lots  5  and  6,  in  block  18,  in  ''North  Minneapolis,"  there  being  no 
4id«lition  to,  or  division  within,  the  city,  except  the  latter,  to  which  the  do- 
ecription  could  be  applied:  Btusell  t.  Hajfden,  40  Minn.  88.  Bat  a  general 
statement  that  the  labor  or  material  is  for  a  line  of  street  railway  owned  by 
the  defendant  in  a  city  named  is  not  sufficient,  where  it  appears  that  the  de- 
fendant has  several  lines  of  railway  to  any  of  which  the  description  it 
equally  applicable:  Fltming  ▼.  St.  Paul  etc  Ry.  Co,,  47  Minn.  124. 


KoY.  1891.]    FoBT  Patnb  Fubnacb  Ca  vi  Coal  ira  Co.    109 

Fort  Faynb  Furnaob  Company  v.  Fort  Faynb 

Goal  and  Iron  Company. 

CM  ALABAMA,  €72.] 

Okedtto^s  Suit— Allioatioxs  ov  FJi▲^D• — A  mere  general  aTermenI  of 
tnnd  ie  not  infficieni  in  a  bill  by  which  a  creditor  eeeks  to  lettrmin  » 
threatened  disposition  of  s  debtor's  property.  The  oondact  end  fsots 
fkt>m  which  the  oonclnmon  of  f rand  is  dednoed  miut  be  set  oni  with  saeh 
particnUrity  that  issue  may  be  Joined  on  the  allegations. 

RccuvsB,  Appoimtmemt  Of,  Whkii  Propkr. — ^The  appointment  of  a  re- 
oeiver  is,  ss  a  general  rule,  discretionary.  The  ditcretion  is  not  arbi* 
trary  or  absolute;  it  is  a  sound  and  judicial  discretion,  taking  into 
•ooonnt  all  the  eiroumstances  of  tbe  ease,  exercised  for  the  porpoee  of 
promoting  tbe  ends  of  justice  and  of  protecting  the  rights  of  all  the  par- 
ties interested  in  the  controversy  aud  subject  matter,  and  based  upon 
tbe  fact  that  there  is  no  other  adequate  remedy  or  means  of  accomplish- 
ing the  desired  objects  of  the  judicial  proceeding. 

BacarvxB,  CntcuicaTAiccKS  Not  Wabbahtimo  Appoiictmbnt  op. — A  cred- 
itor's hill  which  merely  avers  that  the  directors  of  the  defendant  corpo- 
ration* acting  in  pursuance  of  a  vote  of  the  stockholders,  had  ordered 
the  issue  of  bonds,  secured  by  a  trust  deed  on  all  its  property,  that  a 
portion  of  those  bonds  had  been  issued  aud  disposed  of,  that  the  direc- 
tors afterwards  voted  to  sell  the  corporate  property  at  a  public  sale, 
that  the  directors  then  issued  a  circular  letter  appealing  to  the  stock- 
holders to  purchase  the  bouds  as  the  only  means  of  saving  the  property 
from  sale  and  obviating  an  entire  sacrifice  of  all  tbe  corporate  effects  in 
the  payment  of  the  bonds  already  disposed  of,  does  not  present  a  case 
for  tlie  appointment  of  a  receiver,  there  being  no  allegations  that  any  of 
the  directors  had  an  intereet  in  the  bonds  or  in  the  sale  thereof,  or  that 
thoee  bonds  were  not  sold  for  their  value  and  to  bonajide  purchasers, 
nor  any  facts  stated  which  show  that  the  proposed  sale  was  not  in  strict 
compliance  with  the  requirements  of  the  trust  deed. 

Crsditob'b  Bill  for  the  appointment  of  a  receiver. 

W.  if.  Benson  and  31  C,  Carey,  for  the  appellant. 

Spavlding  and  Parks^  Davis  and  Haralson,  and  Tms  Page 
Pierctj  for  the  respondent 

^*  Stone,  C.  J.  Each  of  the  principal  parties  to  this  suit 
is  a  private  corporation,  having  its  business  sitits — its  domicile 
— at  Fort  Payne.  The  furnace  company  owned  and  operated 
a  blast  furnace  employed  in  converting  iron  ore  into  iron. 
The  coal  and  iron  company  supplied  coke  and  iron  ore  to  the 
fornaea  company.  The  present  suit  was  instituted  by  original 
bill  in  the  name  of  the  coal  and  iron  company  against  the 
furnace  company;  and  being  in  form  a  creditor's  bill,  Powell, 
on  his  petition,  was  allowed  to  come  in  as  a  co-complainant. 

Tlie  bill  avers  that  the  furnace  company  was  and  is  indebted 
to  tbe  coal  and  iron  company  in  a  sum  exceeding  thirty  thou- 
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«and  dollars.  This  claim  is  not  in  judgment.  The  petition 
and  averments  of  Powell  represent  that  the  furnace  companj 
did  and  does  owe  him  over  three  thousand  dollars,  which  ia 
in  judgment.  An  amendment  to  the  bill  contains  the  charge 
ihat  the  furnace  company  was  insolvent.  The  bill  waa  Bwom 
lo  April  80,  1892,  and  was  probably  filed  at  that  time.  The 
hill  then  avers  that  ^*  on  or  about  the  first  day  of  May,  1891, 
the  defendant  [furnace  company]  by  order  of  its  directors, 
^hich  order  was  based  upon  the  vote  of  the  stockholdera  of 
respondent,  directing  the  action  of  the  directors,  voted  to  issue 
Its  bonds,  not  to  exceed  the  amount  of  one  hundred  thousand 
•dollars,  and  executed  by  its  proper  officers  a  deed  of  convey- 
ance to  the  Old  Colony  Trust  Company,  a  body  corporate 
under  the  laws  of  Massachusetts,  on  the  twenty-fifth  day  of 
May,  1891,  conveying  all  its  property,  both  real  and  personaL 
€aid  dedd  or  conveyance  was  in  trust  for  the  benefit  of  the 
holders  of  the  bonds,  which  were  issued  as  above  mentioned 
and  set  out.  Complainant  further  ^^'^  avers  that  respondent 
has  issued  and  sold  in  pursuance  of  its  said  order  the  amount 
of  about  thirty-four  thousand  dollars  worth  of  bonds." 

The  bill  then  avers  that  at  a  stockholders^  meeting  held  at 
Providence,  Rhode  Island,  on  February  17,  1892,  ^Mt  was 
voted  to  empower  directors  to  sell  respondent's  property  if  it 
•seemed  to  them  best.  That  at  a  directors'  meeting  held  in 
Providence,  Rhode  Island,  March  24,  1892,  it  was  voted  to 
sell  said  property  at  public  sale  in  Fort  Payne,  Alabama,  on 
the  ninth  day  of  May,  1892."  Appended  to  the  bill  is  a  cir- 
cular letter  issued  by  the  directors,  appealing  to  the  stock- 
holders  to  purchase  the  bonds  as  the  only  means  of  saving 
the  property  from  sale  and  from  an  entire  sacrifice  of  all  the 
corporation's  effects  in  the  payment  of  the  thirty-four  or  thirty- 
five  thousand  dollars  of  bonds  previously  disposed  of.  The 
-property  was  advertised  for  public  sale  to  the  highest  bidder, 
the  sale  to  take  place  at  Fort  Payne,  May  9, 1892. 

The  purpose  of  the  present  bill  was  to  have  the  property 
placed  in  the  hands  of  a  receiver,  and  thus  to  prevent  the  sale. 
The  register  appointed  a  receiver,  and  on  appeal  to  the  chan- 
•oellor  he  confirmed  the  appointment.  There  was  also  a  mo- 
tion to  dismiss  the  bill  for  want  of  equity,  which  the  chancellor 
overruled.  From  those  two  rulings  of  the  chancellor  the 
present  appeal  is  prosecuted. 

We  have  stated  substantially  all  the  material  averments  of 
fact  contained  in  the  bill  which  bear  on  the  questions  before 
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OS.  It  is  nowhere  shown  who  were  the  purohaBers,  or  whe 
4ire  the  owners  of  the  thirty-four  or  thirty-five  thousand  dollars 
of  bonds  issued  in  1891,  or  whether  the  governing  body  of  the 
corporation,  or  any  member  of  it,  has  any  interest  in  or  claim 
to  these  bonds;  aqd  there  is  no  semblance  of  charge  that  the 
directors,  or  any  of  them,  have  any  interest  in  the  sale  pro-\ 
posed  to  be  made.  No  charge  is  made  of  bad  faith  or  fraud 
in  the  sale  of  the  bonds,  or  that  they  were  not  sold  for  their 
value- and  to  bona  fide  purchasers.  Kor  is  it  shown  when  the 
bonds  became  due,  nor  on  what  event  or  default  the  mortgage 
or  trust  deed  is  to  become  due  and  a  foreclosure  had  according 
to  the  terms  of  the  conveyance.  No  copy  of  the  mortgage  or 
trust  deed  is  found  in  the  record,  and  there  is  no  attempt  to 
set  forth  its  terms  or  contents.  For  aught  we  know,  the  pro* 
poeed  sale  was  in  literal  compliance  with  the  requirements  of 
the  mortgage. 

We  said  we  have  stated  substantially  the  averments  of 
fact  found  in  the  bill.  The  bill,  however,  does  contain  the 
following  averments:  ^*  Complainant  charges  that  the  pro- 
posed ^'^^  sale  on  May  9,  1892,  is  a  fraudulent  scheme  con- 
cocted for  the  purpose  of  selling  said  property  so  that  there 
can  be  no  redemption,  and  thereby  secure  to  the  bondholders 
the  entire  property  in  exclusion  of  all  other  creditors  or  stock- 
holders.  Complainant  charges  and  avers,  that,  as  will  be 
shown  by  reference  to  exhibit  A,  unless  checked  in  their 
fraudulent  and  unwise  course,  all  the  property  of  respondent, 
to  the  amount  of  fully  one  hundred  thousand  dollars'  worth, 
will  be  sold  by  said  directors  for  the  small  sum  of  thirty-four 
thousand  dollars  to  the  holders  of  respondeot's  bonds,  and 
the  complainant,  and  all  other  creditors,  and  the  stockholders 
in  respondent's  corporation,  will  entirely  lose  their  debts  and 
stock.  And  complainant  avers  that  said  directors  of  respond- 
ent corporation  are  fraudulently  conniving  with  the  bond- 
holders of  respondent  to  sell  all  the  property  of  respondent 
for  simply  the  amount  of  the  bonded  indebtedness  to  the 
holders  of  the  bonds,  and  that  they  have  advertised  and  pro- 
posed at  said  sale  to  take  in  payment  for  the  property  of  said 
respondent  the  bonds  outstanding  of  respondent — and  no 
effort  has  been  made,  or  is  being  made,  to  pay  its  general  in. 
debtedness;  and  it  is  their  purpose  to  sell  it  for  no  more  than 
the  amount  of  the  outstanding  bonds.  Complainant  charges 
and  insists  that  such  a  sale  as  that  contemplated  by  respond- 
ent, and  shown  by  the  exhibits  hereto,  would  be  a  fraud  in 
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law  and  in  fact,  on  all  the  general  creditors  of  reapoadent,. 
and  a  clear  loss  to  its  stockholdera.  That  its  j^operty  would 
be  sacrificed  for  the  benefit  of  the  bondholders,  while  the  stock* 
holders  and  general  creditors  would  be  cut  entirely  oflf  from 
any  benefit  of  the  sale,  and  lose  their  debtf  and  holdings.'' 

Exhibit  A  referred  to  in  the  above  extract  famishes  no 
evidence  of  an  intention  or  desire  on  the  part  of  the  directory 
to  sell  the  property  for  only  enough  to  pay  oflF  the  bonds. 
That  paper  was  an  appeal  to  the  stockholders  to  come  to  the 
relief  of  the  corporation,  by  purchasing  its  bonds;  and  as  an 
argument  to  induce  a  favorable  response,  they  expressed  the 
belief  or  conviction  that  if  relief  was  not  given,  the  property 
at  such  forced  sale  would  not  yi§ld  more  than  enough  to  pay 
the  bond  debt.    A  further  remark:  The  sale  was  to  be  publiCt 
and  to  the  highest  bidder.     For  aught  that  is  shown  in  this 
record  there  was  no  lien  on  the  property  beyond  the  thirty- 
four  thousand  dollars,  bonded  indebtedness,  secured  by  the 
mortgage.     Any  one  could  claim  to  bid  at  the  public  sale, 
and  any  surplus  the  property  might  yield  over  the  amount  of 
the  bonds  would  go  to  the  other  creditors  till  they  were  paid; 
and  if  any  balance  was  left,  that  would  go  to  the  stockholders. 
^^*  A  mere  general  averment  of  fraud,  as  that  a  convey- 
ance, or  a  sale,  or  other  disposition,  made  or  threatened,  was 
or  is  with  fraudulent  intent,  is  not  sufficient  in  pleading. 
Fraud  is  a  conclusion.    The  conduct  and  facts  from  which 
the  conclusion  is  deduced  must  be  averred,  so  that  issue  can 
be  formed  on  the  averments.     We  do  not  mean  that  all  the 
details  must  be  given,  but  the  substantial  facts  which  consti- 
tute the  bad  fi^th  must  be  set  out.    And  to  obtain  relief,  they 
must  be  proved,  if  denied:  Story's  Equity  Pleading,  sec.  251  a; 
Flewdlen  v.  Craney  68  Ala.  627;  PickeU  v.  Pipkin^  64  Ala. 
520;  Chamberlain  v.  Dorrance,  69  Ala.  40.    The  bill  in  this 
case  is  insufficient,  and  should  have  been  so  pronounced  in 
the  court  below. 

We  cannot  know  whether  the  facts  in  this  case  are  such  as 
to  authorize  an  amendment  of  the  bill  so  as  to  give  it  equity. 
We  will  therefore  make  no  final  order  of  dismissal:  See  Gay 
V.  Brierfield  Coal  and  Iron  Co,,  94  Ala.  808;  38  Am.  St.  Rep. 
122;  Corey  v.  Wadsworth  (Ala.  June  14,  1892);  Gibson  v. 
Trowbridge  Fumittirre  Co.,  96  Ala.  357;  Birmingham  etc.  Co. 
V.  Mutual  Loan  and  Trust  Co.,  96  Ala.  864;  Goodyear  Rubber 
Oo.  V.  Geo.  D.  Scott  Co.,  96  Ala.  489.  These  are  cases  of  the 
P**esent  term. 
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Is  this  case  one  which  authorized  the  appointment  of  a  re- 
ceiTer  7  In  3  Fomeroy's  Equity  Juriaprudence,  eec  1481,  it 
is  said:  "  The  appointment  of  a  receiver  is,  as  a  general  rule, 
discretionary.  The  discretion  is  not  arbitrary  or  absolute;  it 
is  a  sound  and  judicial  discretion,  taking  into  account  all  the 
eircumstanoes  of  the  case,  exercised  for  the  purpose  of  pro- 
moting the  ends  of  justice,  and  of  protecting  the  rights  of  all 
the  parties  interested  in  the  controversy  and  subject  matter, 
and  based  upon  the  fact  that  there  is  no  other  adequate 
remedy  or  means  of  accomplishing  the  deoired  objects  of  the 
judicial  proceeding."  This  learned  author  divides  the  cases 
in  which  receivers  should  be  appointed  into  four  classes: 
**  The  first  class  contains  those  cases  where  there  is  no  person 
entitled  to  the  property,  who  is  at  the  time  competent  to  hold 
and  manage  it  during  the  judicial  proceeding":  3  Pomeroy's 
Equity  Jurisprudence,  sec.  1382.  This  class  embraces  the 
estates  of  infants,  lunatics,  and  deceased  persons,  when  it  be- 
comes necessary  to  have  them  preserved  pending  litigation. 
^  The  second  class  of  cases  is  based  upon  the  fact  that  all  of 
the  parties  are  equally  entitled  to  the  possession  of  the  property 
which  is  the  subject  matter  of  the  controversy,  but  it  is  not  just 
and  proper,  from  the  nature  of  the  dispute  and  of  their  relations 
with  each  other,  that  either  one  of  them  should  be  allowed  to 
retain  possession  and  control  during  the  litigation":  3  Pom- 
eroy's Equity  Jurisprudence,  sec.  1883.  Controversies  ^^^ 
between  copartners  and  between  tenants  in  common,  and 
similar  contentions,  fall  within  this  class.  ^'  The  third  class 
embraces  those  cases  in  which  the  person  holding  title  to  the 
property  is  in  a  position  of  trust  or  of  quan  trust,  and  is  vio* 
lating  his  fiduciary  duties  by  misusing,  misapplying,  or  wast- 
ing the  property,  and  is  thereby  endangering  the  rights  of 
other  persons  beneficially  interested":  3  Pomeroy's  Equity 
Jurisprudence,  sec.  1334.  This  class  takes  in  the  whole  field 
of  trusts  and  fiduciary  holdings  of  property,  and  may  be  in- 
voked by  persons  interested,  if  their  rights  exist  in  presently 
and  sometimes  when  their  interests  are  only  in  futuro. 
'*  Fourth  class.  This  class  contains  those  cases  in  which  a  re- 
ceiver is  appointed  after  judgment  for  the  purpose  of  carrying 
the  decree  into  efiect":  3  Pomeroy's  Equity  Jurisprudence,  sec. 
1335.  It  would  also  take  in  the  matter  and  duty  of  appointing 
a  receiver  whenever  property  or  efiects  are  discovered  in  pro- 
ceedings under  sections  3544-3545  of  the  code  of  1886,  if  it 
becomes  necessary  to  hnve  such  property  and  effects  reduced 

Am.  St.  Rsr..  Vou  XXXVUL  -• 


114    FoBT  Patnb  Fubnacb  Ca  v.  Coal  btc.  Co.     [AlabamA, 

to  poflBession,  or  otberwiia  cftred  for  and  preserved  pendinc 
the  Htigation:  MontgofMry  ete.  Ry.  Co.  ▼.  McKenziet  86  Ala. 
£46,  465.  See,  also,  1  Danieirs  Chancery  Practice,  1716 
et  seq.;  Beaoh  on  ReoeiverSi  sso.  4  et  aeq.;  Hifi^  on  Receiv- 
ers, seds.  6  et  seq. 

The  power  to  appoint  receivers  is,  in  all  cases,  fficeroised 
with  great  caution.  There  most  be  a  legal  or  equitable  right* 
reasonably  dear  and  free  from  doubt,  attended  with  danger 
of  loss.  The  preservation  of  the  subject  of  the  controversy  for 
the  benefit  of  the  party  who  will,  ultimately,  be  decreed  to 
have  the  right,  is  the  object  of  committing  it  to  the  cnatody 
of  a  receiver:  Hughe9  v.  Haich$U,  65  Ala.  681;  Bandle  v.  Car- 
ter, 62  Ala.  95. 

**  Peril  of  the  trust  fund  alone  moves  the  court  to  displace 
the  trustee  from  the  exercise  of  his  legal  rights  over  the  trust 
funds,  piending  litigation  against  him;  and  unless  such  peril 
is  shown  by  specific  allegations  supported  by  clear  proof  the 
court  ought  not  to- interfere'^:  Saiterfield  v.  Jchn^  58  Ala.  127. 
Bee,  also,  Sims  v.  Adame,  78  Ala.  895;  Ashwr$t  v.  Lehman^ 
86  Ala.  870;  ^/ori(s  v.  MUUr,  87  Ala.  831;  TAompson  v.  Totoer 
Mf9'  Co.,  87  Ala.  783;  Simmona  Hardware  Co.  r.  Waibel^ 
1  S.  Dak.  488;  36  Am.  St  Rep.  755. 

In  Oluck  and  Becker  on  Receivers,  sections  27,  118,  in  this 
language:  *'  It  is  not  the  province  of  a  court  of  equity  to  take 
possession  of  the  property,  and  conduct  the  business  of  cor- 
porations, except  when  the  exercise  of  such  extraordinary 
jurisdiction  is  indispensably  necessary  to  save  or  protect 
some  clear  right  of  a  suitor,  which  would  otherwise  be  lost  or 
greatly  endangered,  and  which  cannot  be  saved  or  protected 
^^**  by  any  other  action  or  mode  of  proceeding."  In  6  Wait's 
Actions  and  Defenses,  855,  it  is  said,  ''  The  appointment  [of  a 
leceiver]  is  usually  made  for  one  of  the  following  purposes: 
to  prevent  fraud,  protect  the  property  from  injury,  or  preserve 
it  from  destruction." 

In  Kerr  on  Receivers,  5,  that  author  employs  this  language: 
*^  Tlie  court,  by  taking  possession  at  the  instance  of  plaintiff, 
may  be  doing  a  wrong  to  the  defendant;  in  some  cases  an 
irreparable  wrong.  If  the  plaintiff  should  eventually  fail  in 
establishing  his  right  against  the  defendant,  the  court  may, 
by  its  interim  interference,  have  caused  mischief  to  the  defend- 
ant, for  which  the  subsequent  restoration  of  the  property  may 
afford  no  adequate  compensation." 

In  Brierfield  Iron  Worke  v.  Foater,  54  Ala.  622,  this  court 
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Mid,  '*Th6  anthority  to  appoint  reeeiTers  should  be  used  bj 
41  chancellor  with  great  circumspection.  Property  is  not  taken 
from  a  party  in  possession,  claiming  in  good  faith  the  right  to 
tt,  before  judgment  in  actions  at  law,  without  first  exacting 
from  him  at  whose  suit  it  is  done  ample  security  for  the  pro- 
tection of  his  adversary  against  injury.  Neither  a  writ  in 
detinue,  nor  a  writ  of  attachment  for  the  seizure  of  property, 
can  be  obtained  until  the  person  suing  it  out  shall  execute 
«D  adequate  bond  with  good  eay^ties  for  the  indemnification 
of  the  defendant  against  all  loss  he  may  thereby  unjustly 
sustain.  In  courts  of  equity,  writs  of  injunction  and  equitable 
Attachment  are  allowed  only  upon  like  conditions;  and  a 
oomplianee  with  them  is  required  by  express  statutory  enact- 
inent0«  And  whenever  either  of  these  writs  will  afford  all 
needed  protection  to  rights  asserted  by  a  plaintiff  in  a  court 
of  equity,  and  these  rights  are  disputed,  it  should  rarely 
appoint  a  receiver  to  take  the  property  from  the  defendant; 
receivers  being  appointed  ordinarily  without  indemnifying 
botids  being  required  of  those  procuring  the  appointment  to 
be  made,  and  only  upon  the  bond  of  the  receiver  with  sureties 
for  his  fidelity  as  such.  There  has  been,  indeed,  too  much 
facility  on  the  part  of  chancellors  and  registers  in  the  exer* 
eise  of  this  authority." 

We  hold  that,  if  the  bill  in  this  case  be  so  amended  as  to 
give  it  equity,  it  would  still,  so  far  as  we  can  now  see,  fail  to 
present  a  case  for  a  receiver.  Injunction  would  probably  be 
the  proper  remedial  writ.  We  do  not  announce  what  would 
be  our  ruling,  if  it  were  shown  that  the  governing  body  and 
management  were  acting  faithlessly,  or  were  wasting  or 
destroying  the  property  of  the  corporation.  The  present  bill 
fails  to  show  such  is  the  case. 

*^*  The  order  appointing  a  receiver  is  reversed,  and  the 
receiver  will  come  to  a  proper  settlement  in  the  chancery 
court.  And,  unless  the  bill  is  so  amended  as  to  give  it  equity, 
the  proper  order  will  be  made  by  the  chancellor  dismissing 
it  out  of  his  court. 

Reversed  and  remanded. 

Creditor's  Suit— Allroations  KRCissARt  n  Bill. — A  ereditor  sMk- 
ing  relief  against  a  f  raadalent  disposition  of  property  by  his  debtor  must 
state  facts  from  which  it  may  he  inFerred  that  the  aid  of  a  court  of  equity  is 
ceqaired:  Dunham  r.  Cox,  10  N.  J.  £q.  437;  64  Am.  Deo.460.  A  bill  which 
sUages  that  complainants  fear  that  their  debtor  will,  if  allowed  to  collect 
certain  asseta,  apply  them  to  the  payment  of  other  liens  having  no  priority 
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•▼er  thein,  bat  whioh  alleges  no  fraud  on  the  |Mtrt  of  the  debtor,  or 
binatioQ  between  him  and  other  creditor!,  charges  no  iasaable  fact  whidi 
wonld  jnstify  the  interposition  of  equity:  MeOough  ▼.  Insurcmce  Bank,  SQft» 
151,  46  Am.  Dec  382. 

RiCKiTBRS,  IN  What  Casis  Will  Bm  Appoivted:  8ee  generally  nofte  t»- 
CorOf^u  ▼.  Hathaway^  11  N.  J.  Ch.  39;  64  Am.  Dec  478.    In  AWcmif  eU» 
Ch.  ▼.  SouOiern  AgrieultunU  Works,  76  Oa.  135,  2  Am.  8t  Rep.  26»  soTwal 
sets  of  facts  are  mentioned  which  justify  such  an  appointment.     If  the  cmmm 
requires  it,  the  court  may  appoint  a  recelTer,  though  tbe  bill  contains  no- 
prayer  for  that  purpose:  Shannon  ▼.  Hanks,  88  Va.  338^     The  appointment 
rests  BO  largely  in  the  discretion  of  the  trial  court,  that  an  order  refusing 
one  will  not  be  changed  unless  it  is  evident  that  reasonable  discretion  ha* 
been  abused:  Sanders  t.  SlaugfUer,  89  G«.  34;  Metropolitan  Rubber  Co,  t» 
Atlanta  Rubber  Co.,  89  6a.  28;  Fluker  t.  Emporia  Cfity  Ry.  Co.,  48  Kan.  577. 
In  the  last  case  it  was  held  that  tbe  dissatisfaction  of  a  minority  of  ihm 
stockholders  of  a  corporation  with  its  management  by  the  majority  is  no^ 
in  the  absence  of  fraud  or  iiisolTency,  sufficient  to  authorize  the  appointraant 
of  a  receiver  at  the  instance  of  the  minority.     If  the  bill  itself  or  the  eiTi« 
deuce  shows  that  there  is  no  fraud,  and  that  the  defendant  is  solvent,  tha 
appointment  of  a  receiver  is  unauthorised:  Buckley  v.  Baldwin,  69  Miss.  804;. 
EinUein  v.  Lee,  89  Ga.  130.     Speaking  generally,  before  a  receiver  can  \» 
appointed,  it  is  necessary  that  the  plaintiff  should  hsve  a  probable  cause  of 
action  against  the  defendant,  and  that  the  benefit  to  be  derived  from  sncb 
cause  of  action  might  be  lost  if  the  receiver  were  not  appointed:  Bboood  t. 
FtrU  National  Bank,  41  Kan.  475.     In  an  application  for  a  receiver  the  oonrt. 
must  look  to  the  facts  stated  in  the  application:  SteeU  t.  Aspy^  128  Ind.  367» 


Nelson  v.  Shelby  Manufacturing  and  Improyb- 

MENT  Company. 

[96  Alabama,  615.] 

VlNDOV  AND  PUROBASXR— MONBT  PAID  ON   CONTRACT  VOTD  UnDKR  StATW 

UTR  OF  Frauds  Mat  Br  Rrcovkrkd,  Whkn.— The  amount  paid  on  ft. 
contract  for  the  sale  of  land  may  be  recovered  back,  without  any  pro* 
Tious  demand,  in  all  cases  where  the  purchaser  has  not  subscribed  a. 
note  or  memorandum  in  writing  within  the  meaning  of  the  statute  of 
frauds,  and  was  not  let  into  possession,  so  as  to  bring  tbe  contract. 
within  the  exception  provided  in  the  statute,  and  the  vendor  has  not 
subscribed  a  note  or  memorandum  in  writing  within  the  requirement* 
of  the  statute  of  frauds,  and  has  not  estopped  himself  from  asserting  the- 
invalidity  of  the  contract. 
VxNDOR  AND  PuRCHABKR — Mkmorandum  Of  Salr. — A  contract  for  the  saU^ 
of  land  is  not  sufficient  to  satisfy  the  requirements  of  tho  statute  of 
frauds  if  the  precise  terms  of  payment  oannot  be  ascertained  therefrona 
without  resorting  to  parol  evidence. 

TrNDOB  AND   PI7RCHA8RR— StATUTR   OF  FrAUDB— PaTMRNT  OV  PcFRCKASI- 

Prior. — A  contract  for  the  sale  of  land  invalid  for  the  want  of  a  snffi* 
cienc  memorandum  is  not  rendered  obligatory  by  the  payment  of  tha 
purchase  money,  in  whole  or  in  part,  unless  the  purchaser  has  also^  ia. 
pursuance  of  the  contract,  entered  into  possession  of  the  land. 
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Vcnxm  A«i>  PiTBCHASKK.— MoBir  Paid  Upon  a  Cobtkaov  Void  Ui 
THX  Statdtb  or  Fbavss  M at  bx  RiooTBBXD  at  money  had  asd  notiwwA 
for  the  ua  of  the  purohaaer.  and  a  proTiona  demand  ie  nofe  neoeaary. 

AmAZ«~RuLnio  of  T&ial  Coubt  ab  to  ADMianBiurr  ov  Byidbhoi^  Whb. 
Nov  RBViBWABLB.-^An  appellate  eoort  will  sot  review  the  mling  of  IIm 
trial  oovrt  in  regard  to  the  releraney  or  oompetenoy  of  a  newepaper 
artielo  whidi  waa  offered  in  evidenoe^  hat  ii  not  properly  eet  o«t  in  fM 
entiroij  upon  the  record. 

▼bbdob  ahd  Pubobabkb — ^Btidbmob  Adxibbiblb  ob  tbb  Ibbub  op  Po«n^ 
BiOB  BT  Pubchabbb. — ^Where,  in  an  action  by  the  pnrchaeer  to  neeind 
«  contnet  for  the  tale  of  town  lota,  and  rcooTer  baok  money  paid 
thereon,  the  Tendor  it  aeeking  to  ahow  that  the  oontraet  ia  rendered 
obligatory  by  the  fact  of  the  porchaaer'a  having  entered  into 
it  ia  not  error  to  allow  the  plaintiff  to  be  aaked,  daring  hia 
inatioo,  to  designate  the  Iota  to  which  the  contract  relatea  npon  a  map 
of  the  town  prodaoed  by  the  defendant.  In  aoeh  a  caae  the  plaintiff's 
ability  to  point  ont  the  lota  may  properly  aenre  aa  a  baaia  for  argnmeat 
in  oonnoetion  with  other  faeta  in  oTidenoe. 

Vbvdob  ahd  Pubchabbb— Pubohabxb's  Sbtbt  Ibto  Pobsbbbiob  of  Lavb^ 
Stidbkcb  Apmimiblb  to  Show. — ^In  an  action  by  the  pnrchaeer  to 
reaeind  a  contract  for  the  iiale  of  land,  and  to  recover  back  the  pnrehaae 
BBoney  paid  thereon,  it  ia  competent,  on  the  iaaae  of  hia  having  entered 
into  poaoeeaion,  to  give  in  evidence  hia  atatemonta  and  admiaaiona  that 
he  had  offered  the  land  for  aale,  or  placed  it  in  the  handa  of  real  eatato 
agenta,  and  to  ahow  that  he  haa  apoken  of  it  aa  hia  property.  Snoh  eri* 
dence  tanda  to  eataUiah  claim  of  ownership  and  the  ezerciae  of  control. 

VbBDOB  ABO    PUBOBABBB— FbAITD  BOB  WhIOH  A  CONTBAOT  MlT  Bb  Bb> 

•aoTDBD. — The  failure  to  perform  a  mere  promise  or  nndertaklng— 
eomethiag  to  be  done  in  the  future— doea  not  anthoriae  the  resoissfen  of 
«  contract  on  the  ground  of  fraud.  It  ia  the  making  of  a  promiae^  hav* 
ing  no  intention  at  the  time  to  perform  it,  that  constitntea  fraud  whioh 
jnskifiea  the  reaciaston  of  a  contract  indaced  by  auch  promiae. 

Vbbbob  abd  Pobghasbb — Mbmobahdum  op  Salb  not  Authobiziho  Pub- 
chabbb TO  Tajcb  Posubssion. — A  receipt  for  the  purchase  money  of  land 
of  the  following  tenor:  "Received  of  P.  N.  one  hundred  and  sizty-aiz 
dollars,  being  one- third  cash  payment  on  lot  No.  28  of  block  No.  94k 
Bond  for  title  to  aaid  lot  will  be  delivered  on  execution  of  notea  for  bal* 
ance  of  pnrehaae  money  and  return  of  this  receipt  duly  indoraed  "—doea 
not  anthorize  the  purchaaer  to  take  possession  of  the  land  until  there  ia 
a  farther  compliance  with  the  terms  of  sale. 

Appbal,  OBJBcnozf  ablb  Statbmbnts  op  Ck)uifSBL  Will  Not  Bb  Gonbibbbbd 
OB,  Whbn . — An  objection  to  the  statements  of  counsel  dhinot  be  oon* 
aidered  on  appeal,  nnleaa  they  have  been  duly  excepted  to  at  the  time 
they  were  made,  and  a  motion  made  to  exclude  them. 

Appbal—Cbabob  Authobizibo  Juby  to  Disbboard  Matbbial  Btidbbob. 
Where  there  ia  some  evidence  tending  to  sustain  an  issue  raised  by  one 
of  the  partiea  to  a  anit,  it  ia  reversible  error  to  grant  an  inatmotion 
which  ia  tantamount  to  a  declaration  that  there  ia  no  evidence  on  each 


Action  to  recover  money  paid  as  part  of  the  purchase  price 
«fland.  The  plaintiff,  during  his  cross-examinationy  was 
«8ked  to  designate  on  a  map  produced  by  the  defendant  the 
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lots  mentioned  in  the  receipts  referred  to  in  the  opinion.  On- 
the  objection  of  the  plaintiff,  the  court  refused  to  admit  the- 
map  in  evidence,  but  allowed  the  witness  to  look  at  the  map 
and  point  out  the  lota  in  question.  This  use  of  the  map  was 
duly  excepted  to  by  the  pleintiff,  who  also  excepted  to  the 
following  charges  given  at  the  request  of  the  defendant.  L 
**  The  plaintiff|  in  taking  possession  of  the  lots  under  the  con* 
tract  of  sale  in  this  case,  would  not  be  a  trespasser.  The  re* 
oeipt  which  the  defendant  gave  to  plaintiff  aatfaoriaed  the 
plaintiff  to  take  possession  of  the  lots  so  purchased  by  him.*^ 
^  24.  If  the  jury  believe  fh>m  the  evidence,  that,  at  the  time 
of  the  sale,  or  afterwards,  the  plaintiff  paid  the  defendant  a. 
part  of  the  purchase  money  for  certain  lots,  and  wae  let  into 
possession,  then  they  must  ftnd  for  the  defendant." 

The  defendant  had  judgment,  and  the  plaintiff  appealed 
from  the  motion  denying  a  new  trial. 

Pettus  and  Peitus,  for  the  appellant. 
JTiies  amd  Boists,  for  the  lespoodent 

^'^  Coleman,  J.  The  plaintiff,  Nelson,  sued  in  auumprit 
to  recover  back  money  paid  as -a  part  paymeut  for  the  pur* 
chase  of  certain  lots  sold  to  him  by  the  defendant  (appellee)* 
The  right  to  recover  is  based  upon  two  grounds:  1.  The  in-^ 
validity  of  the  contract  of  sale  under  the  statute  of  frauds;, 
and,  2.  Actual  fraud  in  the  sale  of  the  lots.  It  is  conceded 
that  there  was  no  note  or  memorandum  of  the  agreement  in 
writing  subscribed  by  Nelson,  the  plaintiff,  or  by  other  person 
for  hiiD,  as  required  by  the  statute.  The  material  facts  of  the 
sale  and  purchase,  so  far  as  the  agreement  is  affected  by  the 
statute  of  frauds,  are  undisputed,  and  may  be  briefly  stated 
as  follows: 

After  extensive  advertisement,  on  the  first  day  of  April, 
lots  in  the  town  of  Shelby,  Shelby  county,  were  put  upon  the 
market  for*Bale.  A  fixed  valuation  was  placed  upon  thesev* 
eral  lots,  and  those  wishing  to  purchase  drew  for  first,  second, 
and  third,  etc.,  choice  of  lots  at  the  valuation  fixed.  The 
town  was  platted  and  mapped,  upon  which  could  be  seen  the 
location  and  size  of  each  lot  by  uumber  and  block,  and  its 
value,  and  this  map  was  tacked  down  on  a  large  table  in  the 
ofiice  of  the  company.  When  it  became  plaintiff's  tarn  to- 
select  the  lots  he  wished  to  purchase,  he  went  into  this  office 
and  selected  thirteen  lots  located  in  different  parts  of  the  town^ 
and  of  various  valuations.    As  each  lot  was  selected  by  tii% 
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plaintiff,  a  written  memorandum,  signed  by  the  company's 
agent,  was  banded  to  him,  and,  when  bis  selections  were  com* 
pitted,  he  took  the  several  memoranda  into  an  adjoining 
nom,  to  the  treasurer  of  the  company,  made  a  one-third  cash 
pajment^  and  received  from  the  treasurer  of  the  company  a 
written  receipt  for  the  cash  payment,  and  statement  of  the 
emitraet  of  sale.  Similar  memoranda  of  the  selection,  and 
nceipta  for  the  one-third  cash  payment,  ^'^  were  executed 
for  eaeh  of  the  thirteen  lots,  but,  as  they  were  similar,  it  is 
neoeesary  to  set  out  only  one  of  each.  At  the  time  of  the  se* 
lection  of  a  lot  by  a  purchaser,  the  memorandum  given  was 
as  follows:  ''  Sold  to  Frank  Nelson,  Jr.,  1  lot,  1  B.  70,  block 
63i  $10.0a.  For  the  Shelby  Mfg.  A  Improvement  Co.,  by  J. 
Schwed.''  Upon  its  presentation  to  the  treasurer,  and  the 
payment  of  the  one-third  cash  payment,  a  written  instrument, 
as  follows,  was  executed  and  delivered  to  the  purchaser: 
^No.  277.  Shelby  Manufaoturing  and  Improvement  Co., 
Shelby,  Ala.,  April  8d,  1890.  Received  of  Frank  Nelson^  Jr., 
two  hundred  and  thirty-three  8A-100  dollars,  being  one-third 
cash  payment  on  lot  No.  (1)  of  block  No.  68.  Bond  for  title 
to  said  lot  will  be  delivered  on  execution  of  notes  for  balance 
of  purchase  money,  and  return  of  this  receipt  properly  in* 
doraed.    T.  H.  Hopkins." 

Suit  was  brought  to  recover  back  the  cash  payment,  with- 
out an  offer  to  execute  notes  for  the  balance  of  the  purchase 
money,  and  without  previous  demand,  or  further  notice  of 
an  intention  not  to  abide  by  the  purchase.  The  ability  and 
readineas  of  the  vendor  to  carry  out  its  agreement  and  make 
good  and  sufficient  bond  for  title  was  not  questioned. 
Whether  the  plaintiff  ever  had  actual  possession  of  the  lots, 
or  either  of  them,  was  a  controverted  question  on  the  trial. 
There  was  no  objection  or  hindrance  to  his  taking  possession 
of  twelve  of  the  lots  purchased,  at  any  time,  if  the  purchaser 
had  seen  proper  to  exercise  the  privilege.  There  is  some  con* 
tention  as  to  one  of  the  lots. 

We  will  first  consider  the  question  upon  the  hypothesis 
that  {daintiff  in  fiict  never  took  actual  possession,  and  see 
whether  upon  this  hypothesis  he  is  entitled  to  recover  back 
the  purchase  money  paid.  The  present  statute  of  frauds 
(oode,  sec  1732),  provides,  that  *'In  the  following  cases  every 
^reemeot  is  void,  unless  such  agreement,  or  some  meino- 
issndum  thereof,  expressing  the  consideration,  is  in  writing^ 
^d  subscribed  by  the  party  charged  therewith,  or  some  other 
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person  by  him  thereunto  lawfully  authorized  in  writing": 
Bubd.  5.  '^  Every  contract  for  the  sale  of  lands,  tenements, 
or  hereditaments,  or  any  interest  therein,  except  leases  for  a 
term  not  longer  than  one  year,  unless  the  purchase  money,  or 
a  portion  thereof,  bepaid,  and  the  purchaser  be  put  in  posaeo 
sion  of  the  land  by  the  seller."  The  old  statute  of  frauds 
read  as  follows:  "  No  action  shall  be  brought  upon  any  con* 
tract  for  the  sale  of  lands,  tenements,  or  hereditaments,  or 
the  making  any  lease  thereof  for  a  longer  term  than  one  year, 
unless  the  promise  or  agreement,  upon  which  such  action 
shall  be  brought,  or  some  memorandum  *''  or  note  thereof, 
shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  by  him  thereunto  lawfully 
authorized  ":  Clay's  Digest,  p.  254,  sec.  1. 
.  Under  the  older  act,  that  to  be  found  in  Clay's  Digest,  page 
254,  section  1,  it  was  held  that  a  part  performance,  such  as 
the  payment  of  a  part  of  the  purchase  money,  and  possession, 
or  even  possession  without  payment,  when  taken  in  pursu- 
ance  of,  and  under  the  contract,  with  the  assent  of  the  vendor, 
was  sufficient  to  take  the  agreement  outside  the  operation  of 
the  statute  of  frauds:  Danfarth  v.  Laney^  28  Ala.  274.  In 
such  cases,  notwithstanding  the  statute  of  frauds,  both  par- 
ties were  bound.  The  vendee  could  enforce  specific  perform- 
ance against  the  vendor,  although  his  agreement  to  sell  was 
wholly  in  parol:  Danforth  v.  Laney,  28  Ala.  274. 

To  take  an  agreement  for  the  sale  of  land  out  of  the  influ- 
ence of  the  present  statute  of  frauds,  when  there  is  no  suf- 
ficient note  or  memorandum  in  writing,  there  must  be  a 
payment  in  whole  or  in  part  of  the  purchase  money,  and,  in 
addition  thereto,  the  purchaser  must  be  put  in  possession  of 
the  land  by  the  seller.  When  there  has  been  a  part  payment 
of  the  purchase  money,  and  possession  of  the  land  by  the 
purchaser,  the  contract  for  the  sale  of  land  is  excepted  from 
the  statute  by  its  terms,  and  is  mutually  binding  and  enforce- 
able by  either  party. 

We  need  not  consider  the  difference  of  the  legal  effect  of 
the  substitution  of  the  word  '^subscribed"  in  the  later  act  for 
the  word  *'  signed  "  as  used  in  the  older  act,  and  the  further 
difference  that  under  the  present  act  the  agent  who  signs 
must  have  written  authority.  Excepting  these  two  differences, 
the  language  of  the  two  acts  is  precisely  the  same— ''and 
subscribed  by  the  party  to  be  charged."  A  sound  rule  of 
interpretation  requires  that  the  same  legal  significance  and 
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effect  be  placed  upon  the  language  *'  sabscribed  by  the  partj 
<o  be  eharged/'  used  in  the  present  statute,  as  judicially  de» 
dared  ander  the  former  act  Many  decisions  had  been  ren- 
dered  by  the  highest  court  of  this  state  construing  the  statute 
<of  frauds  enacted  by  the  legislature,  as  stated  in  Clay's 
Digest,  and  were  in  force  when  the  present  statute  (both 
using,  in  this  respect,  the  same  language)  was  adopted;  and 
we  cannot  suppose  the  legislature  was  ignorant  of  the  judicial 
construction  placed  upon  the  statute  by  other  courts  and  by 
this  court,  when  the  later  act  was  adopted. 

In  the  case  of  AUen  r.  Booker^  2  Stew.  21,  19  Am.  Dec.  88, 
the  plaintiff,  Booker,  sued  to  recover  back  money  paid  upon 
the  purchase  *"  of  land.    The  contract  of  sale  was  wholly 
in  parol,  and  there  was  no  proof  of  possession.     The  question 
of  the  ability  and  readiness  of  the  vendor  to  comply  with  the 
terms  of    the  contract  was  not    raised.     The    trial    court 
charged  the  jury  that  the  mere  payment  of  the  purchase 
money  took  the  contract  out  of  the  operation  of  the  statute 
of  frauds,  and   that  plaintiff  could  compel  a  specific  per- 
formance on  the  part  of  the  vendor,  and  for  this  reason  the 
plaintiff  could  not  abandon  the  contract  and  recover  back 
the  amount  paid.     Exception  was  taken  to  this  charge;  and, 
reviewing  it,  this  court  held  that  the  payment  of  part  of  the 
purchase  money  alone  did  not  authorize  a  decree  of  specific 
performance.    The  court  held  that  the  suit  was  well  brought, 
and  reversed  the  case. 

In  Keaih  v.  Pailon^  2  Stew.  88,  the  suit  was  in  trover,  to  re- 
cover the  value  of  horses  which  were  paid  as  payment  for  the 
purchase  of  land.  The  contract  of  sale  was  wholly  in  parol. 
There  was  no  proof  of  possession  of  the  land.  The  case,  as 
presented  on  appeal,  did  not  involve  a  consideration  of  the 
statute  of  frauds,  as  the  piaintiff  failed  to  prove  title,  or  a 
conversion,  or  value  of  the  horses.  The  court  stated  that  the 
plaintiff  might  have  recovered  in  detinue  without  a  previous 
deninnd  and  refusal  to  deliver  the  horses,  if  the  defendant 
had  refused  to  perform  the  contract,  and  that  if  the  formal 
requisite  had  been  satisfied  by  proof  on  the  trial,  the  judg- 
ment would  be  reversed  on  the  authority  of  Allen  v.  Booker^  2 
Stew.  21;  19  Am.  Dec.  83. 

In  the  case  of  Meredith  v.  Naish^  8  Stew.  207,  the  plaintiff 
fiied  to  recover  a  balance  due  in  parol  for  unpaid  purchase 
money  for  land.  It  was  held  that  part  payment  of  the  pur- 
clinsj  money  and  possession  of  the  land  would  authorize  a 
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specific  performance  of  the  contract,  and  would  therefore  en-> 
title  the  plaintiff  to  a  recovery.  In  Cope  ▼.  WiUiamB^  4  Ala. 
3&2,  a  case  frequently  cited  in  our  opinions,  referring  to  AUm^ 
V.  Booker,  2  Stew.  21,  19  Am.  Dec.  38,  it  is  said  that  the  right 
to  recover  back  the  purchase  money  rested  upon  the  prindple- 
that  there  was  no  such  part  performance  by  the  vendee  as  t<^ 
authorize  him  to  enforce  a  specific  performance  of  the  con- 
tract against  the  vendor,  and  he  would  he  remediless  if  h» 
could  not  maintain  the  actaon,  and  that  in  Merediih  ▼•  NaUhy 
3  Stew.  207,  it  was  held  that  the  unpaid  porohase  money* 
could  be  recovered,  because  the  vendee  could  miforoe  a  spe- 
cific performance  of  the  contract  against  his  vendor. 

In  Johnson  v.  JTatison,  6  Ala.  851,  41  Am.  Dec  64,  it  wa» 
held  that  when  the  contract  was  wholly  in  parol  a  vendor 
could  not  recover  the  balance  of  the  purchase  money  due  for 
the  land,  although  *^  the  vendee  had  paid  a  part  of  the 
purchase  money,  and  was  in  possession  of  the  laud.  The 
case  is  cited  to  show  the  principle  of  law  recognised  by  the 
court.  The  conclusion  is  placed  upon  the  proposition  that 
''the  contract  conferred  no  rights  upon  either  party."  Thia 
case  may  not  be  in  harmony  with  the  other  oases  in  our  oourt 
as  to  the  application  of  the  law  to  the  facts,  but  the  conclu- 
sion of  the  court  is  rested  upon  the  principles  of  law  dearly 
recognized  in  the  other  cases. 

In  Baite  v.  TerreU,  7  Ala.  120,  it  was  held  that  a  vendor 
could  not  maintain  an  action  upon  a  promissory  note  whicl^ 
did  not  state  the  terms  of  the  contract,  given  for  land,  although 
the  vendee  bad  paid  a  part  of  the  purchase  money,  and  was 
in  possession,  there  being  no  undertaking  on  the  part  of  the 
vendor  which  imposed  a  legal  obligation.  The  case  of  BaJte^ 
v.  Terrell,  7  Ala.  129,  was  virtually  overruled  in  Rhodee  v» 
Store,  7  Ala.  346,  in  which  the  court  held  that  where  a  note 
was  given  for  the  purchase  of  land,  the  contract  was  executed 
so  far  as  the  purchaser  was  concerned,  and  that  he  could  not 
resist  payment,  so  long  as  the  vendor  was  willing  and  able  to 
perform  any  thing  which,  in  good  conscience,  he  was  bound  to 
do.  The  conclusion  of  the  court  in  lihodee  v.  Siorr,  7  Ala. 
346,  was  reaffirmed  in  Oillespie  v.  Battle,  15  Ala.  276.  In  thia 
latter  case,  however,  the  principle  is  recognized  that  the  ac* 
ceptance  of  the  note  given  for  the  land,  and  possession  thereof 
by  the  purchaser,  had  placed  the  vendor  in  such  a  condition 
as  to  authorize  the  enforcement  of  a  specific  performance  of 
the  agreement  against  him.     *'  It  cannot  be  said,"  saya  the 
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00Qit»  "that  the  consideration  has  wholly  failed,  sinoe  th» 
defendant  has  derived,  and  continues  to  enjoy,  an  essential 
benefit  conferred  by  the  contract,  and  since  the  plaintiff  has 
placed  himself  in  a  condition  which  enables  the  defendant^ 
upon  the  payment  of  the  purchase  money,  to  enforce  a  spe* 
cific  perf<M-mance  of  the  agreement." 

In  Danald$on  v.  Waters^  35  Ala.  107,  there  was  no  writing 
evidencing  the  sale  except  the  receipt  for  a  part  of  the  pur* 
chase  money.  The  proof  showed  that  the  purchaser  took  pos« 
sesatoB  of  the  property.  The  suit  was  in  oMumpiit  to  recover 
back  the  purchase  money.  It  was  held  that  plaintiff  could 
not  recover  unless  a  rescission  of  the  contract,  prior  to  the 
brii^ii^;  of  the  suit,  was  shown;  and  the  burden  of  this  proof 
rested  on  the  plaintiff.  The  same  cade  is  reported  in  Donald, 
ion  V.  WaUn,  30  Ala.  176,  and  Water$  v.  Spencer,  22  Ala.  460; 
and  the  doctrines  declared  in  Cope  ▼.  WilliarMj  4  Ala.  862; 
AUen  V.  Booker,  2  Stew.  21 ;  19  Am.  Dee.  83;  MeredUh  v.  Kaieh^ 
3  Stew.  207,  were  affirmed. 

Other  cases  might  be  cited,  but  these  embrace  the  principal 
^*^  adjudications  by  this  court  in  the  construction  of  the 
statute  of  frauds,  as  it  stood  in  Clay's  Digest,  upon  the  ques- 
tion involved,  and  now  under  consideration.  The  old  statute 
contained  the  same  phrase  as  the  present — ^that  the  note  or 
iQemorandum  must  be  ''subscribed  [signed]  by  the  party  to 
be  charged  therewith.''  In  none  of  the  earlier  cases  was  it 
held  tba^  a  purchaser  could  recover  back  the  purchase  money 
paid  unless  the  evidence  showed  that  the  vendor  had  rescinded 
the  contract,  or  that  the  contract  of  sale  was  not  obligatory 
upon  the  vendor,  and  could  not  be  enforced  against  hitn,  or 
that  he  was  not  able  to  comply  with  his  undertaking.  These 
decisions  do  not  go  the  extent  of  sustaining  the  contention 
that  the  purchase  money  could  not  be  recovered  back  by  the 
purchaser  in  cases  where  the  contract  was  void  as  to  both 
parties,  merely  because  the  vendor  was  willing  to  comply 
with  the  terms  of  the  sale,  but  was  not  legally  bound  to  do  so. 

The  following  adjudications  were  made  after  the  enact- 
ment of  the  present  statute  of  frauds:  Flinn  v.  Barber,  64 
Ala.  198.  The  plaintiff  sued  to  recover  back  money  paid 
on  a  contract  for  the  sale  of  land.  This  court  determined 
from  the  evidence  that  ''the  transaction  rested  wholly  in 
parol;  nor  was  it  disputed  that  defendant  had  no  title  to,  or 
estate  in,  the  premises,  and  that  he  had  not,  under  the  agree- 
ment, let  the  plaintiff  into  possession."    This  being  the  proo"^ 
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under  all  the  authorities,  the  plaintiff  was  entitled  to  re* 
cover.  Much  is  said  in  this  opinion,  perhaps,  not  necessary 
to  a  conclusion  upon  the  facts,  but  the  gravamen  of  the  argu- 
nient  is  to  show  that  if  the  vendor  is  not  bound,  *'if  he  has 
the  unqualified  right  to  repudiate  the  contract,  then  there  is 
no  contract,  and  no  right  upon  which  he  can  retain  the 
money."  It  was  further  held,  that  the  mere  willingness  and 
ability  of  the  vendor  to  comply,  independent  of  the  legal 
right  of  the  vendee  to  enforce  a  compliance,  would  not  au- 
thorize a  retention  by  him  of  the  money  paid  by  the  par* 
chaser;  and  the  principles  declared  in  the  earlier  decisions, 
which  have  been  cited,  are  clearly  recognized  throughout  the 
opinion,  that  when  there  had  been  such  a  part  performance 
as  would  authorize  either  party  to  enforce  a  specific  perform- 
ance against  the  other,  that  neither  could  repudiate  the  con- 
tract. The  case  of  Chambers  v.  Alabama  Iron  Co.^  67  Ala. 
353,  was  a  bill  for  specific  performance.  Only  one  of  the 
parties — the  defendants  in  the  bill — subscribed  the  writings. 
It  is  said,  **When  a  party  accepts  and  acts  upon  an  agree- 
ment of  this  character,  conferring  benefits  upon  him,  he  is 
bound,  though  he  may  not  sign  it  or  subscribe  *'*  it,  to  the 
performance  of  the  duties  and  obligation  it  imposes;  and, 
while  he  may  claim  specific  performance  from  the  party  sign- 
ing, the  converse  right  exists  against  him,  and  from  him 
apecific  performance  may  be  compelled." 

In  many  English  cases,  and  in  some  of  the  states,  it  is  held 
that  money  paid  on  a  purchase  of  land  cannot  be  recovered 
back,  if  the  vendor  is  able  and  willing  to  carry  out  the  con- 
tract of  sale,  although  he  may  be  under  no  legal  obligation 
to  perform.  We  are  of  opinion  that  this  principle  has  never 
prevailed  in  this  state.  In  Flinn  v.  Barber^  64  Ala.  193,  it  is 
said  that  the  validity  of  the  contract  does  not  depend  upon 
the  willingness  or  election  of  the  vendor,  but  upon  the  suf- 
ficiency of  the  written  note  or  memorandum  of  the  contract 
of  sale,  subscribed  by  him,  to  make  it  obligatory  upon  him, 
or  upon  such  a  part  performance  by  the  vendee,  as  to  remove 
the  contract  from  the  operation  of  the  statute  of  frauds,  so 
that  it  became  mutually  binding.  We  find  nothing  in  the 
earlier  or  present  statute  of  frauds  which  supports  the  con- 
clusion that  a  contract  not  enforceable  against  a  vendor  as 
provided  in  the  former,  or  which  is  declared  void  as  to  him 
by  tiie  present  statute,  because  there  is  no  sufficient  written 
note  or  memorandum  of  the  agreement  to  comply  with  ita 
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mandates,  subscribed  by  him,  and  which  affords  the  vendor 
complete  protection  against  his  vendee,  maj,  by  his  election 
or  willingness  to  perform,  avoid  the  statute,  and  convert  a 
contract  it  declares  void  into  a  valid  agreement,  enforceable 
against  a  vendee,  who  has  subscribed  no  note  or  memorandum 
of  the  agreement  and  has  done  no  more  than  pay  a  part  of 
the  purchase  money.  In  such  case,  neither  party  is  bound, 
and  the  contract  is  void  by  the  very  terms  of  the  statute 
itselt  A  contract  void  under  the  statute  of  frauds  is  void  for 
all  purposes. 

The  rule  here  declared  is  not  at  variance  with  the  princi- 
ple *'that  the  only  signature  required  is  that  of  the  party 
against  whom  the  contract  is  to  be  enforced,"  and  that  there 
may  be  contracts  which,  by  reason  of  the  statute  of  frauds, 
may  be  enforced  by  one  party,  though  not  by  the  other: 
Benjamin  on  Sales,  c.  7,  sec.  174;  Heflin  v.  Milton^  69  Ala. 
354;  Manning  v.  Pipen^  86  Ala.  857;  11  Am.  St.  Rep.  46;  95 
Ala.  637. 

The  following  conclusions  of  law  are  deducible  from  the 
foregoing  authorities,  and  sustained  by  principles  of  justice, 
and  are  applicable  to  the  facts  of  this  case:  1.  That  a 
purchaser  of  land,  who  has  paid  in  part  or  in  whole  the  pur- 
chase money  under  his  contract  of  purchase,  cannot  repu- 
diate the  contract  and  sue  and  recover  back  the  money  paid 
when  there  has  been  such  a  part  performance  on  his  part 
*^  as  to  entitle  him  to  enforce  a  specific  performance  of  the 
contract  against  his  vendor,  if  the  contract  itself  is  free  from 
fraud,  and  there  has  been  no  rescission  of  the  agreement,  and 
the  vendor  is  able  to  perform;  2.  A  purchaser  cannot  recover 
back  money  paid  on  a  purchase  of  land,  although  he  may  not 
have  signed  or  subscribed  any  note  or  memorandum  in  writing 
himself,  as  required  by  the  statute  of  frauds,  and  may  not 
have  gone  into  possession  of  the  land,  if  the  vendor  has  on 
his  part  so  complied  with  the  statute  of  frauds  by  his  written 
note  or  memorandum,  as  that  he  may  be  compelled  to  perform 
his  contract  by  a  court  of  equity,  or  held  liable  in  damages 
for  a  breach  thereof  in  any  court  of  jurisdiction,  and  the  con- 
tract itself  is  free  from  fraud  in  fact;  8.  Where  the  contract 
for  the  sale  of  land  is  binding  upon  the  vendor,  and  may  be 
enforced  against  him,  and  the  consideration  of  his  obligation 
was  the  payment,  in  whole  or  in  part,  of  money  by  a  pur- 
chaser, and  the  vendor's  obligation  is  accepted  and  held  by 
the  vendee  in  consideration  of  the  money  paid  by  him,  the 
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purchaser  cannot,  after  receiving  such  benefit,  at  his  eltetion 
avoid  the  contract,  so  far  as  to  entitle  him  to  recover  baok  tho 
consideration  paid,  whether  he  subscribed  any  note  or  noeim^ 
randum  himself  or  not  of  the  coutraot  of  Mde,  and  wiihoiit 
regard  to  the  rights  of  the  vendor  to  recover  anj  unpaid  bal^ 
anoe  of  the  parchase  money.  If  the  contract  was  free  from 
actual  fraud,  and  the  vendor  is  able  to  comply  with  his  un- 
dertaking. In  such  a  case  the  benefit  to  the  promisor  and 
detriment  to  the  promisee  is  a  sufficient  consideration  to 
support  the  contract  against  the  promisor,  at  least  so  far  as 
it  lias  been  executed  by  him  by  payment  of  the  money;  4. 
That  a  purchaser  of  land  may  recover  back  the  amount  paid 
(without  previous  demand)  in  all  cases  where  the  purchaser 
has  not  subscribed  a  note  or  memorandum  in  writing  within 
the  meaning  of  the  statute  of  frauds,  and  was  not  let  into 
possession,  so  as  to  bring  the  contract  within  the  exception 
provided  in  the  statute,  and  the  vendor  has  not  subscribed  a 
note  or  memorandum  in  writing,  within  the  requirements  of 
the  statute  of  frauds,  and  has  not  estopped  himself  from  as- 
serting the  invalidity  of  the  contract.  In  such  oases,  there 
is  no  binding  obligation  upon  either  party — the  vendor  has 
parted  with  nothing,  and  the  vendee  has  received  nothing — 
and  the  money  in  the  hands  of  the  vendor  ex  tsqtio  et  bono  be- 
longs to  the  purchaser. 

The  next  question  is  as  to  the  sufficiency  of  the  note  or 
memorandum  subscribed  by  the  vendor,  or  his  lawfully  au- 
thorized ^*®  agent,  as  a  compliance  with  the  statute  of 
frauds,  so  as  to  create  a  legal  obligation  on  his  part  Tho 
receipt  for  the  money  is  as  follows:  **  Received  of  Frank  Nel- 
son, Jr.,  $166.66,  being  one-third  cash  payment  on  lot  No.  28 
of  block  No.  94.  Bond  for  title  to  said  lot  will  be  delivered 
on  execution  of  notes  for  balance  of  purchase  money  and  re- 
turn of  this  receipt  properly  indorsed."  We  are  of  opinion 
the  note  or  memorandum  subscribed  by  the  vendor  to  execute 
bond  for  title  as  contained  in  the  receipt  for  the  money  paid 
was  void  under  the  statute  of  frauds,  and  a  failure  to  per- 
form it  by  the  vendor  would  give  the  plaintiff  no  cause  of 
action  against  him.  The  rule  that  parol  evidence  may  be 
introduced  to  supply  defects  and  omissions  in  written  instru- 
ments, which  do  not  vary  or  contradict  its  terms,  applies 
only  to  contracts  which  are  valid;  but  parol  evidence  is  not 
admissible  to  render  valid,  undertakings  which  are  void  by 
reason  of  the  statute  of  frauds.     We  may  concede  the 
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orandam  to  be  ooinplete  in  all  respeota  except  aa  to  the  terma 
of  the  payment    It  aaya,  one-third  cash,  and  **  notes  to  be 
executed  for  the  balance."  *  Whether  theee  notes  are  to  bear 
interest)  and  if  so,  the  rate  of  interest,  or  to  be  payable  in  one, 
two,  or  ten  years,  or  whether  there  are  to  be  two  or  a  half  ^ 
dozen  notes,  is  not  stated.    To  permit  parol  evidence  to  be  , 
introduced  to  supply  the  omission  would  break  down  tbesafe- 
gnarda  intended  to  be  secured  by  the  statute  in  all  contracts 
Cm*  the  sale  of  land.    In  J€nHn$  ▼.  Harri9ony  66  Ala.  345, 854, 
it  is  Baid:  *'The  written  statement  most  contain,  either  ex* 
pres^ly,  or  by  necessary  inference,  all  the  terms  of  the  agree* 
ment;  that  is  to  say,  the  names  of  the  parties,  the  subject 
matter  of  the  contract^  the  oonaideration,  and  the  promise, 
and  leave  nothing  open  for  future  treaty";  and  to  the  same 
effect  is  the  caae  of  Phillifs  v.  Adavu,  70  Ala.  876.     ''  If  the 
note  or  memorandum  shows  only  a  treaty  pending,  and  not  a 
contract  concluded,  or  if  it  annex  conditions,  or  otherwise 
make  Tariations,  it  has  no  effect  as  a  memorandum  to  bind 
the  party  from  whom  it  proceeds.    The  note  should  express 
the  consideration,  the  terms,  the  parties,  the  property,  and  be 
signed  by  the  party  to  be  charged,  or  his  agent "  :  Carter  v. 
Shorter^  57  Ala.  258.    No  specific  performance  of  a  contract 
can  be  decreed  in  equity,  unlees  the  contract  be  actually  con- 
cluded, and  certain  in  all  its  parts.    If  the  matter  rests  in 
treaty,  or  if  tlie  agreement  in  any  material  particular  be  un- 
certain or  undefined,  equity  will  not  interfere:  Fry  on  Specific 
Performance,  sees.  164.  202;  McKibbin  t.  Brown^  14  N.  J.  Eq. 
13. 

»••  In  CarroU  ▼.  Powell,  48  Ala.  298,  cited  in  Carter  t. 
Shorter,  57  Ala.  258,  the  memorandum,  after  describing  the 
land,  stated  as  follows:  ''Bought  by  A.  Carroll  at  $400." 
Commenting  on  this  entry,  the  court  uses  the  following  lan- 
guage. Peck,  C.  J.  rendering  the  opinion:  "It  does  not  state 
the  terms  of  the  sale,  whether  for  cash  or  on  a  credit  It  is, 
liowever^  insisted  that  as  it  is  not  stated  whether  the  sale  was 
for  cash  or  on  a  credit,  the  law  presumes  it  was  for  cash. 
Admit  this  to  be  true  in  ordinary  sales,  it  does  not,  in  cases 
like  the  present,  answer  the  requirements  of  the  statute.  The 
statute  requires  the  terms  of  the  sale  to  be  stated  as  a  part  of 
the  memorandum.  If  the  terms  of  the  sale,  or  any  of  them, 
depend  upon  inference,  or  stand  upon  a  legal  presumption, 
such  inference  or  presumption  may  be  rebutted  by  oral  evi- 
dence.    This  would  leave  the  terms  of  the  sale  uncertain  and 
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to  be  determined  by  the  evidence  of  witneBsee,  and  thuB  the 
doors  to  frauds  and  perjuries  would  be  opened,  which  the 
statute  intended  to  close."  See,  also,  AdatM  v.  McMiUan^  7 
Port.  73.  It  follows  from  the  foregoing  conclusions  that  an* 
less,  in  additio.n  to  the  part  payment  of  the  purchase  moneyr 
''  the  purchaser  be  put  in  possession  of  the  land  by  the  seller/' 
the  contract  of  sale  is  void  as  to  both  parties  under  the  stat* 
ute  of  frauds,  and  furnishes  no  right  to  have  a  specific  per- 
formance decreed,  or  a  cause  of  action  for  a  breach  of  the 
contract  of  sale.  Where  the  contract  rests  wholly  in  parol^ 
the  mere  ability  of  the  vendor  to  let  the  purchaser  into  pos-^ 
session,  and  his  assent  that  the  purchaser  may  take  posses* 
sion  are  not  enough.  There  must  be  an  actual  Toluntary 
taking  of  possession  by  the  purchaser,  and  in  pursuance  of 
his  contract  for  the  sale  of  the  land.  If  he  refuse  to  go  into 
possession,  there  is  no  legal  authority  to  compel  him  to  do  so. 
Unless  there  is  payment  of  the  purchase  money  in  whole  ox 
in  part,  accompanied  with  possession,  the  contract  is  not 
taken  out  of  the  provision  of  the  statute,  and  imposes  no 
obligation  on  either  party. 

Can  the  action  be  maintained  without  a  previous  demand  f 
The  authorities  are  almost  uniform  to  the  effect  that  contracts 
for  the  sale  of  land,  although  they  contravene  the  statute 
of  frauds,  are  not  strictly  void;  and,  to  avoid  the  contract 
on  the  ground  that  it  is  offensive  to  the  statute  of  frauds, 
it  must  be  pleaded  specially.  If  waived,  and  the  contract 
is  proven,  it  will  be  enforced:  Shakespeare  v.  Alba^  76  Ala. 
356;  Comer  v.  Sheehariy  74  Ala.  452;  Cooper  v.  Homsby^  71 
Ala.  62;  Espalla  v.  Wilson,  86  Ala.  491;  Jonas  v.  Field,  83 
Ala.  447;  Lewis  v.  Teal,  82  Ala.  290;  Gillespie  v.  Battle,  15 
Ala.  276;  Patterson  v.  Ware,  10  Ala.  447.  It  is  equally  a  »•• 
well-settled  rule  that,  if  it  afiSrmatively  appear  in  a  bill  filed 
to  enforce  a  contract,  void  under  the  statute  of  frauds,  advan* 
tage  may  be  taken  of  it  by  demurrer:  Lewis  y.  Teal,  82  Ala. 
290;  Phillips  y.  Adams,  70  Ala.  873;  BoUing  y.  Munehus,  65 
Ala.  558.  The  same  principle  is  applicable  in  a  court  of  law, 
if  the  complaint  affirmatively  shows  that  the  contract  counted 
on  is  void  under  the  statute  of  frauds.  No  presumption  arisea 
under  a  contract  void  under  the  statute  of  frauds,  that  its  nulli- 
fying defects  will  be  waived  by  either  party,  and  neither  has 
a  right  to  assume  that  it  will  be  by  the  other  party.  If  the 
contract  is  void  under  the  statute  of  frauds,  there  is  nothing 
to  rescind — the  agreement,  so  long  as  it  remains  unexecuted. 
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vests  Beither  partj  with  any  legal  rights  as  against  the  other: 
HughM  T.  Hatehetty  55  Ala.  644.  Money  paid,  or  property 
delivered,  under  such  conditions  is  held  simply  as  money  or 
property  had  and  received  for  the  use  of  the  owner,  and  a 
previous  demand  is  not  necessary.  If  the  holder  received  the 
money  through  actual  fraud  on  bis  part,  and  has  parted  with 
nothing,  suffered  no  detriment  in  consideration,  a  previous  de« 
mand  was  not  a  prerequisite  to  the  maintenance  of  a  suit  by 
the  owner  to  recover  it  back:  Keath  v.  Palion^  2  Stew.  8&; 
Allen  V.  Baoler,  2  Stew.  21,  19  Am.  Dec.  33;  Rutherford  v. 
Melvor,  21  Ala.  750. 

The  plaintiff  offered  in  evidence  an  article  which  appeared 
in  the  Montgomery  Advertiser  prior  to  the  sale,  and  design 
nated  a  "  write  up."  The  article  is  not  set  out  in  the  record, 
and  this  court  cannot  judge  of  its  relevancy  and  competency. 
The  same  objection  applies  to  certain  extracts  from  the  arti- 
cle, which  are  given  in  the  record.  It  may  be  that  if  the 
whole  article,  or  the  context  to  the  extracts,  were  set  out,  a 
different  significance  would  attach  to  the  extracts  than  when 
read  disconnected.  It  would  be  an  unsafe  practice  for  this 
court  to  presume  the  trial  court  erred,  when  the  facts  upon 
which  the  ruling  was  predicated  are  not  before  this  court: 
Barwick  v.  BarUey^  45  Ala.  217;  Parsons  v.  Woodward^  73 
Ala.  348;  Bynnm  v.  Southern  Pump  Co.^  63  Ala.  465. 

We  see  no  objection  to  the  testimony  in  permitting  the  wit- 
ness to  locate  the  lots  on  the  map  of  the  town.  He  had  se- 
lected the  lots  on  a  map  before  purchasing,  and  the  fact  that 
he  could  point  them  out  on  the  map  at  the  trial  was  at  least 
some  evidence  that  he  was  to  some  exteut  acquainted  with 
their  location.  It  was  data  for  legitimate  argument  in  con- 
nection with  other  facts  in  evidence. 

Statements  and  admissions  of  the  plaintiff  that  he  had 
offered  the  lots  for  sale,  or  placed  them  in  the  hands  of  real 
estate  agents,  or  of  his  speaking  of  them  as  his  property, 
^'^  were  properly  admitted.  Such  evidence  tends  to  show 
claim  of  ownership,  and  the  exercise  of  control.  There  is  evi« 
dence  that  at  the  time  of  the  sale  notice  was  given  that  the 
vendor  would  retain  the  ownership  and  control  of  the  houses 
then  upon  the  lots.  Whether  the  retention  and  renting  out 
of  the  house  situated  in  part  on  lots  27  and  28  by  the  vendor 
was  in  pursuance  of  the  right  thus  reserved,  until  notified  to 
remove  the  house,  and  subject  to  the  right  of  the  purchaser 
to  enter  and  take  possession  of  the  lot  purchased,  or  whether 
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fiuch  holding  was  adverse  to  the  purchaser,  was  A  fact  to  be 
determined  by  the  jury. 

In  Wooditoet  Ir&n  Co.  v.  Boherts,  87  AlA.  441,  it  Was  held, 
that  it  was  competent  for  a  witness  to  testify  'Uhat  the 
defen<}ant  went  into  potnsfession  of  the  lands  and  thereafter  con- 
trolled them.'*  In  South  and  North  Alabama  R.  R.  Oo.  y.  Mc- 
LendoYiy  63  Ala.  266,  it  is  said:  '^The  true  line  of  distitiction 
is  tills,  an  inference  necessarily  involving  certain  facta  may 
be  stated  Without  the  facts,  the  inference  being  the  equivalent 
of  a  specification  of  the  facts.  It  is  termed**  a  shorthand 
rendering  of  the  facts":  Elliott  v.  Stocks^  67  Ala.  290;  Turfdey 
V.  Hanna^  82  Ala.  189.  The  showing  made  by  the  wit- 
ness Lapsley  contains  this  statement,  "The  balance  doe 
in  one  add  two  years  from  date  of  first  payment"  This 
statement  was  not  admissible  to  supply  a  defect  of  omission 
in  the  written  note  or  memorandum  of  the  contract  of  sale, 
but  was  admissible  upon  the  contention  that  there  was  a 
complete  verbal  contract  for  the  sale  of  the  lartd,  and  the  pay- 
ment of  a  part  of  the  purchase  money,  and  possession  by  the 
purchaser,  so  as  to  bring  the  contract  of  sale  within  the 
exception  provided  by  the  statute.  Where  a  party  makes  a 
written  showing  as  to  what  an  absent  Witness  will  prove,  and 
facts  are  stated  in  the  language  decided  by  this  court  to  be 
competent,  and,  for  the  purpose  of  a  trial,  the  Statement  by 
consent  is  admitted  as  evidence,  it  is  too  late,  after  the  trial 
has  begun,  for  the  opposite  party  to  raise  an  objection  to  it  on 
the  grounds  that  he  has  no  right  to  cross-examine  the  witness, 
and  to  require  of  him  explanations  of  his  statements  and  the 
sources  of  his  information. 

The  objection  to  the  argument  of  opposing  counsel  cannot 
be  sustained.  There  was  no  exception  taken  at  the  time  to 
the  statements  deemed  objectionable,  and  no  motion  to  ex- 
clude them.  We  need  tiot  consider  whether  there  was  any 
such  improper  statement  of  facts  as  to  transcend  the  boun- 
dary of  legitimate  argument:  Cross  v.  State,  68  Ala.  484; 
Jackson  V.  Robinson^  93  Ala.  158;  Alabama  etc.  R.  R,  Co.  v. 
Frazier,  93  Ala.  46;  80  Am.  St.  Rep.  28;  Lansford  v.  Dietrich, 
93  Ala.  571,  572;  30  Am.  fit.  Rep.  79. 

*••  Under  our  view  of  the  case,  it  becomes  unnecessary  to 
consider  at  much  length  the  question  of  actual  fraud,  and 
the  many  assignments  of  error  upon  exceptions  tirken  to  the 
rulings  of  the  court  upon  questions  of  evidence  applying  to 
this  feature  of  the  case.    The  suit  was  not  brought  to  recover 
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damaged  for  a  breach  of  any  of  the  promises  or  guarantiea,  if 
any  were  made,  as  to  improventientd  to  be  conetructed  in  the 
future.  The  failure  to  fulfill  a  mere  pfotiiide  or  undertaking 
— Bomething  to  be  done  in  the  future — alone,  will  not  author- 
ize a  rescission  of  a  contract  upon  the  ground  of  fraud.  It  is 
the  making  of  such  promise,  having  no  intention,  at  the  time, 
to  perform  it,  that  constitutes  fraud  for  such  a  contract  may  be 
Tescinded:  Birmingham  Warehouse  and  Eleiiaior  Co.  v.  EXyUm 
Land  Co.^  93  Ala.  553,  and  authorities  cited;  Montgomery  etc. 
R.  R.  Co.  Y.  Matlhem,  77  Ala.  857;  54  Am.  Rep.  60.  Evidence 
of  representations  or  promises  or  guaranties  of  enterprises  to 
be  carried  out  in  the  future  were  admissible  only  for  the  pur- 
pose of  showing  actual  fraud;  and  to  have  this  effect  it  must 
appear  that  the  promisor  had  no  intention  to  perform  at  the 
time  they  were  made.  As  to  any  fact  proven  by  plaintiff 
which  tended  to  show  such  fraudulent  purpose  or  intention 
on  the  part  of  the  seller  as  to  promises  to  be  performed  in  the 
future,  it  was  competent  to  rebut  such  proof  by  showing  that 
the  promises  Were  made  in  good  faith;  and  facts  which 
reasonably  accounted  for  the  failure  of  the  enterprises  or 
promises  wete  admissible  in  rebuttal.  When  fraud  vel  non  is 
the  issue,  great  latitude  is  allowed  the  plaintiff,  and  the  de- 
fendant is  entitled  to  introduce  evidence  in  rebuttal  repelling 
injurious  inferences. 

Charges  numbered  16  and  24  were  erroneously  given,  and 
must  operate  to  reverse  the  case.  The  first  clause  of  charge 
16  is  not  as  unambiguous  as  it  might  have  been  written,  but 
we  are  not  prepared  to  say  the  words,  *Hhe  plaintiff,  in  taking 
possession  of  the  lots,"  are  not  sufBeiently  qualified  and  lim- 
ited, by  the  words,  *'  would  not  be  a  trespasser,*'  to  prevent 
the  charge  from  being  open  to.  the  objection  that  the  charge 
assumed  that  plaintiff  did  take  possession  of  the  lots.  The 
latter  clause  of  the  charge  is  objectionable,  in  that  it  declares 
that  the  receipt  alone  given  to  plaintiff  for  the  money  paid, 
authorized  the  plaintiff  to  take  possession  of  the  lots.  There 
is  nothing  in  the  receipt  which  gave  the  plaintiff  the  legal 
right  1o  take  possession  of  the  lots  under  the  contract  of  sale, 
upon  the  payment  of  one-third  of  the  purchase  money  in  cash, 
without  and  until  the  execution  of  the  notes.  The  vendor, 
ef  course,  could  have  granted  the  privilege,  *••  and  if  the 
evidence  of  Mr.  Bush  is  correct,  and  we  may  add,  it  is  not  dis- 
puted in  this  respect,  he  authorized  purchasers  to  take  po«- 
cession  of  the  lots  under  the  receipts,  and  before  the  note 
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were  executed,  but  the  right  thus  given  was  under  the  verbal 
privilege,  if  given,  and  not  by  virtue  of  the  receipt  itself 
Without  verbal  or  written  permission  to  that  effect,  before  the- 
notes  were  executed,  there  is  nothing  in  the  receipt  whiciv 
authorized  the  purchaser  to  take  possession  of  the  lots  until 
there  was  a  further  compliance  with  the  terms  of  sale.    If  the 
purchaser  was  placed  in  possession  by  the  vendor,  that,  ia 
connection  with  the  part  payment  of  the  purchase  money,, 
was  sufficient  to  except  the  contract  from  the  statute,  notwith<» 
standing  the  insufficiency  of  that  receipt.    Charge  24  ignores 
all  the  evidence  introduced  for  the  purpose  of  showing  actual 
fraud,  in  the  sale.    It  was  not  for  the  court  to  declare  that 
there  was  no  evidence  which  authorized  the  jury  to  infer  that 
there  were  fraudulent  representations  as  to  existing  facts,  or 
material  representations  or  promises  as  to  future  improve* 
ments,  made  with  the  intent  to  deceive,  and  without  purpose 
to  perform,  and  upon  which  the  plaintiff  relied  and  had  a 
right  to  rely.     However  unsatisfactory  the  court  may  have 
considered  the  evidence  on  this  phase  of  the  case,  it  was  for 
the  jury  to  determine  the  bona  fides  of  the  representations  and 
statements  and  promises  of  future  performance,  if  any  were 
made,  from  all  the  evidence. 

The  evidence  tended  to  show  that  the  purchase  of  each  lot 
involved  a  separate  and  distinct  contract  The  jury  may 
have  believed  that  plaintiff  was  put  in  possession  of  some  of 
the  lots,  and  yet  not  of  all  of  them.  There  was  a  separate 
count  for  the  recovery  of  the  purchase  money  paid  on  each 
lot,  and  then  one  count  for  the  whole  of  the  purchase  money 
paid  on  them  all.  The  jury  may  have  been  satisfied  that  the 
purchaser  was  put  into  possession  of  certain  lots,  and  not  of 
all  the  lots.  The  use  of  the  words  ^'certain  lots'*  in  this 
charge  in  the  connection  used,  when  referred  to  the  evidence, 
was  certainly  misleading,  if  not  positively  erroneous. 

We  deem  it  unnecessary  to  pass  upon  each  assignment  of 
error,  specifically,  as  the  principles  of  law  we  have  declared 
dispose  of  every  exception  reserved. 

For  the  errors  pointed  out,  the  case  must  be  reversed. 

Reversed  and  remanded. 

Vkmdob  and  Purohasir.— Riootbrt  07  PuROHASs  MoNBT,  Wbin  Pes* 
mssiBLB  Gbhbrallt  :  See  Boston  t.  Clifford^  6S  IlL  67;  IS  Am.  Rep.  647. 
The  dootrine  referred  to  by  the  oonrt  in  the  principal  caee,  at  prevailing  itt 
many  atatee  that  pnrehaae  money  paid  on  a  contract  within  tlio  atatnte  of 
fraudi  cannot  be  recovered  on  the  ground  of  the  invalidity  of  the  eontracV 
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if  iiie  Tendor  in  nnAj  and  wQling  to  perform  ii—it  enimeUtod  in  lh« 
IbUowiag  CMM  in  the  Mriat:  OcmffkUn  t.  Knowiei,  7  Met  07|  89  Am.  Deeu 
7fi9;  8im»  ▼.  J/vlefttfU.  8  Smedee  ft  M.  328;  47  Am.  Dec.  90;  CM  t.  BaH 
29  Vt.  510;  70  Am.  Dec  482;  (7a/ioay  v.  Shield*,  66  Mo.  813;  27  Am.  Eepw 
%1;  2>tiy  T.  WUmm,  83  Ind.  463;  43  Am.  Rep.  76;  McKinney  t.  HarvUi  38 
Minn.  18;  8  Am.  81  Rep.  640;  CmOra:  Scott  ▼.  BuA,  26  Biich.  418;  12  Am. 
BiepL  811;  Brown  t.  PoUard,  89  Va.  696.  An  action  for  money  had  and 
raeeiTad  is  the  proper  remedj  for  the  recovery  of  pnrohase  money:  Jf^ 
Kumom  t.  VaOmar,  76  Wia.  82;  17  Am.  St.  Rep.  178;  Wrighl  T.  Dkkkmti^ 
67  Mich.  580;  11  Am.  St.  Rep.  602. 

VX9D0B    AKB    PaROHlSBB.— PaTMEHT  OV    PuRGRABB   MoMXT  UnAOOOM- 

PAKIKD  BT  PossBSsioN  18  not  aafficient  to  validate  a  contract  void  under 

the  atntoto  of  franda :  Brown  t.  Pollard,  89  Va.  696:  Oangwer  ▼.  iVy,  17 

Pk  St.  481;  56  Am.  Dea  578;  Myen  ▼.  Byerly,  46  Pa.  St.  868;  84  Am.  Dee- 

487;  Alkn  ▼•  Booker,  2  Stew.  21;  19  Am.  Dec  33;  JohnaKm  ▼.  OUtney,  4 

Blackf.  94;  28  Am.  Dec  46;  BUinchard  ▼.  McDougal,  6  Wia.  167;  70  Am. 

Dec  458;    Pnmoch  ▼.  Chugh,  16  Vt  500;  42  Am.  Dec  521;  Baldwin  t. 

Pa&ncr,  10  K.  Y.  232;  61  Am.  Dec  743;  Oreenlee$  ▼.  Boehe,  48  Kan.  508; 

Browi^UkCM  Bxro.  ▼.  Brown/M,  151  Pa.  St  565;  LottUviOe  tic  By.  Co.  r, 

Piilyaw,  94  Ala.  463;  Biehnum  t.  fFAAert,  83  Tez.  675;  £^  Tenn.  etc  By. 

Co.  ▼.  Dane,  91  Ala.  615;  (7uMne  ▼.  Anderoon,  47  Kan.  383;  49  Kan.  416; 

Pride  ▼.  BeU,  91  Ala.  180;  /Vaaibtf  ▼.  Bigge,  93  Ala.  252.    The  poaaeasion,  to 

have  the  effect  of  validating  the  contract,  mnat  be  referable  thereto:  Poland 

▼.  O'Gonnar,  1  Neb.  50;  93  Am.  Dec  327;  Foster  ▼.  Maginnie,  89  OaL  264; 

Biberi  v.  Bagkwrtt,  47  N.  J.  Eq.  201;  Bogere  ▼.  Woife,  104  Mo.  1. 

VSMDOB  AHD    PUBGHABBB— SUVIIOIXMOT  OV  MbMORANDUM.— The    CMOn 

tial  facta  necessary  in  a  memorandum  of  a  contract  for  the  sale  of  lands  are 
the  snbject  matter  of  the  sale,  the  torms,  and  the  names  or  descriptioa 
ef  the  parties:  MentzY.  Neuwitter,  122  N.  T.  491;  19  Am.  St.  Rep.  514w 
la  Coeaek  ▼.  Deecoudres,  1  McCord,  425,  10  Am.  Dec.  681,  the  following  re. 
ceipt  was  held  sufficient:  "  Received  of  C  twenty  dollars,  being  on  account 
of  a  plantation  on  the  Cypress,  sold  to  him  this  day  for  two  thousand  dol« 
lin,  payable  in  different  installments."  The  addition  of  the  last  clause 
clearly  distinguishes  this  memorandum  from  the  one  in  the  principal  case 
The  omission  of  a  provision  for  the  possession  will  not  invalidate  the  agree- 
ment: Jfimro  V.  Edwarde,  86  Mich.  91. 

PRAtJ]>._MAKiJ«o  A  Pbomisb  WrrH  No  Intention  ov  PasTORMiNO  rr 
is  a  fraud  for  which  a  contract  may  be  rescinded:  Lawrence  r.  OayeUy,  78 
Oal  126;  12  Am.  St  Rep.  29.  The  ground  of  action,  in  such  cases,  Is  not 
representation,  but  the  contract  arising  from  the  promise:  People  v.  ffealy, 
128  DL  9;  16  Am.  St  Rep.  90;  Knowlton  v.  Keenan,  146  Masc  86;  4  Am.  Sk 
Rtp.  282;  Dawe  T.  Marrie,  149  Mass.  188;  14  Am.  St.  Rep.  404. 
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GOPBLAND    t;.    PfiiSNIX    iNfiURAJTOB    GoMFAinr. 

{9%  ALA9AMA,  615.] 

fam  ImiDftAHCB— DouBLf  Ivsu^LAxaa,  fouar  Nor  J^vommp  bt,  Wbms^ 
A  poliojr  of  firo  ins^^nuDce,  eontainini;  the  stipulation  ^gaii^it  *' other  in^ 
suranoe,**  ia  no)  inTalidated  by  the  fact  that^  at  tl|e  time  of  ill  JMpano^ 
a  prior  polioy  oovering  the  eame  property  is  in  existenoe,  aole«  th* 
aasared  haa  aa  interest  in  snch  prior  p<^icy,  or  viU  derive  a  benefit 
nnder  it  in  the  event  of  the  property's  being  burned. 

/•  M.  OhiU4^n^  afd  OHvett  ami  Oliver^  for  ih#  uppeUanfak 
8<^^fQrd  and  Thoma^^  for  the  rospoqden^ 

*^*  Stone,  C  J.  This  oape  has  been  twice  before  In  this 
PQurti  and  mo«t,  if  not  all,  of  the  legal  queatioas  b^ve  beeo 
aetUed;  Phmisp  /n«.  Co,  v.  Cep^and,  86  Ala.  fi^l;  9Q  AU.  38& 
From  the  laat  trial  in  the  court  below  onlj  the  ralings  on  the 
pleadings  are  presented  for  our  revision. 

The  complaint  count?  on  a  policy  of  inBurancQ,  insuring  a> 
residence  against  injury  or  destructiop  bj  fire,  and  alleges 
that  the  building  was  destroyed  by  fire  duriag  the  term  eov^ 
ered  by  the  policy.  There  were  many  pleas  interposed',  but 
the  defense  was  rested  mainly  on  two  {pounds:  1.  That  in 
obtaining  the  insurance  the  title  of  th^  property  was  misrepre- 
sented aa  being  unencuiphered,  wbeieas  it  wt^s  und^r  two  sab-^ 
•isting  mortgages  for  specified,  large  sums;  and  2.  Thai  it 
was  represented  there  was  no  other  insurance  on  the  property,, 
when  in  truth  aqd  in  fact  there  was  then  existing  an  older^ 
unexpired  policy,  insuring  the  property  against  fire  to  the 
extent  of  eight  huodred  dollars. 

Of  the  pleas  to  which  plaintiff's  demurrers  were  overruled, 
and  which  rulings  are  assigned  as  error,  the  one  numbered  9- 
sets  up  in  bar  of  the  action  that  at  the  time  the  policy  was- 
sued  out  there  were  large,  unsatisfied  mortgages  on  the  prop-- 
erty,  and  that  the  policy  contained  a  stipulation  that  such 
encumbrance  should  render  the  policy  void.  Pleas  10,  14,. 
16,  16,  18,  19,  20,  and  21  each  avers  that  it  was  one  of  the 
provisions  of  the  policy  that  if  there  were  any  other  insurance 
on  the  property,  either  prior  or  subsequent,  such  other  insur* 
ance  should  render  this  policy  void,  unless  written  consent 
for  the  additional  insurance  should  be  indorsed  on  the  policy. 
Each  of  these  pleas  then  avers  that  without  such  consent 
being  obtained,  there  was  an  older  existing  policy  of  insur-^ 
ance  on  the  property.  And  plea  19  also  avers  that  the  prop- 
erty was  under  said  mortgage  encumbrances. 
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Pleas  16  and  18  fail  to  state  the  amount,  or  any  amount,  of 
BQch  prior  insurance,  and  on  that  account  are  possibly  im« 
perfect.  This  omission  is  not  assigned  as  ^  ground  of  de- 
miirrer,  and  we  will  pot  notice  it.  There  is,  however,  an 
important  omission  in  plea  No.  18,  which  the  demurrer  brings 
to  the  attention  of  the  court.  That  plea  is  in  the  following 
language: 

**  For  further  plea  defendant  says  that  at  the  time  of  the 
issuaDce  of  said  policy  one  John  T.  {ioberts  procured  the 
san^e  for  his  wife,  Mrs.  Dora  Boberts,  and  stated  to  defend- 
ant's agent  that  there  was  no  other  insurapce  on  said  prop- 
erty, when  in  truth  there  was  another  policy  of  insurance  at 
that  time  covering  the  hou3e  that  was  burned.  Said  prior 
•**  policy  was  issued  December  20,  1886,  by  the  Central  In- 
surance Company,  favor  of  A.  P.  Copeland,  payable  to  the 
Kew  England  Mortgage  and  Security  Company.  And  defend- 
ant avers  that  said  representation  was  untrue.  Defendant 
averp  that  ther  policy  sued  on  was  issued  en  the  faith  of  said 
statement."  Ope  of  the  grounds  of  demurrer  to  plea  18  was 
and  is,  '*Sa|d  plea  fails  to  state  any  facts  showing  that  said 
policy  was  for  the  benefit  of  Mrs.  Dor^  Hoberts." 

We  hold  this  ground  of  demurrer  well  t&l^en.  If  Mrs. 
Roberts  |iad  no  interest  in  this  older  policy  we  are  at  a  loss 
to  coneeive  how  it  could  influence  her  conduct,  or  how  the 
fad  of  such  other  insurance  issued  to  a  stranger  with  whom 
she  is  not  shown  to  have  been  connected  could  increase  her 
recoverv  in  the  event  the  house  should  be  burned. 

There  is  another  aspect  of  this  question.  To  obtain  fire 
insurance  the  applicant  must  be  the  owner  of  an  insurable 
interest  in  the  property  sought  to  be  insured.  There  are 
some  interests  less  than  absolute  ownership  which  are  treated 
as  insurable,  but  a  majority  of  the  policies  are  issued  on 
claims  of  complete  ownership:  See  the  authorities  collated 
in  Commercial  Fire  Ins.  Co.  v.  Capital  City  In».  Co.,  81  Ala. 
820;  60  Am.  Rep.  162.  The  fact  that  the  policy,  the  subject 
of  the  present  suit,  was  issued  to  Mrs.  Roberts,  raises  the 
presumption  that  she  owned  an  insurable  interest.  She  could 
not  properly  obtain  the  policy  without  such  interest.  What 
interest  had  Copeland  in  the  property  on  which  he  could  and 
did  acquire  insurance?  Should  not  the  plea  have  averred 
that  Copeland,  at  the  time  he  took  out  the  policy,  had  an 
insurable  interest,  or  should  it  not  have  shown  in  what  man- 
ner Mrs.  Roberts  would  become  a  beneficiary  under  it?     Are 
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we  to  conjecture  he  had  such  interest,  and  on  such  conjecture 
avoid  the  policy  afterwards  issued  to  Mrs.  Roberts.  la  the 
absence  of  averment  in  the  plea  that  Mrs.  Roberts  had  an 
interest  in  that  older  policy,  or  would  derive  a  benefit  under 
it  in  the  event  the  house  should  be  burned,  upon  what  prin- 
ciple can  we  hold  that  such  former  policy  issued,  so  far  as  the 
plea  informs  us,  to  a  mere  stranger  bars  her  recovery  in  this 
suit?    Each  plea  must  stand  or  fall  on  its  own  averments. 

Another  view.  The  record  in  the  present  appeal  does  not 
contain  a  copy  of  that  policy  sued  on.  When  the  case  was 
last  before  us — 90  Ala.  386 — the  provision  of  the  policy  on 
which  the  defense  we  are  considering  was  rested  is  set  out, 
and  is  as  follows:  "  If  the  assured  shall  have  or  shall  here- 
after make  any  other  insurance  (whether  valid  or  not)  on 
the  property,  without  the  consent  of  the  company  written 
hereon,"  then  the  policy  to  be  void.  Mark  the  language:  •** 
''If  the  assured  shall  have,  or  shall  hereafter  make,  any  other 
insurance,"  etc.  Mrs.  Roberts  is  the  assured.  How  can  it 
be  affirmed  that  a  policy  previously  issued  to  Copeland  con- 
stitutes other  insurance  to  Mrs.  Roberts,  in  the  absence  of 
averments  showing  her  connection  with,  or  interest  in,  that 
policy?  The  circuit  court  erred  in  overruling  the  demurrer 
to  the  18th  plea,  and  the  same  imperfection  is  found  in  pleas 
numbered  13  and  15,  and  to  some  extent  in  plea  No.  20. 

We  hold  that  the  circuit  court  rightly  sustained  demurrers 
to  the  replications. 

Reversed  and  remanded. 


Fire  Insuranoe.— Doublk  Insurancb  Takbs  Plack  when  two  or  more 
Inanrances  upon  the  same  subject,  the  same  risk  and  the  eame  iutereet  are 
taken  by  the  owner  of  the  property:  Clarke  v.  Western  Aenur.  Go,,  146  Pa.  St. 
561;  28  Am.  St.  Rep.  821;  or  by  some  one  for  his  benefit:  ^tna  Fire  Itu, 
Co,  V.  Tyler,  16  Weiid.  H85;  30  Am.  Dec  90.  Where  one  of  two  co^wners 
of  chattels  insured  his  interest  therein,  and  the  other  co-owner,  without  the 
knowledge  or  consent  of  the  first,  afterwards  insured  his  interest  in  another 
company,  it  was  held  that  the  prior  policy  was  not  avoided,  though  it  pro- 
vided that  the  assured  should  notify  the  company  of  any  other  existing  or 
after  iM.iranoe  applying  to  the  property,  or  any  part  thereof,  and  that  the 
policy  should  be  void  if  the  assured  should  fail  to  comply  with  its  terms, 
conditions,  or  covenants,  or  if  he  should  then  or  thereafter  have  any  policy 
purporting  to  create  insurance  on  the  property  or  any  part  thereof,  without 
the  consent  of  the  company  indorsed  on  the  policy:  Hall  v.  Conairdia  Fin 
Jne.  Co.,  00  Mich.  i03^ 
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Abp  V.  State. 

(97  AIiA1tA¥*,  6.] 

Iraiis — MornoH  to  QaASH  Vxsiibs.— That  some  of  the  }aron  rammoned 
on  »  speeial  venht  to  try  a  oriminal  ease  had  served  as  regular  Jurors 
daxiog  the  preoediag  week;  that  another  bad  been  sommoned  as  a  regv* 
lar  jaror  for  the  week  of  the  trial  and  had  not  been  a  resident  of  the 
state  or  county  for  the  preceding  year,  and  that  another  had  senred  as  a 
Juror  at  a  term  of  the  court  in  the  same  year,  are  not  tnfficient  grounds 
for  quashing  the  venire,  • 

Jmin — Cballkrois — InsarnomiT  Grounins  iob.— That  one  of  the  Jurors 
■ammoned  in  a  criminal  case  was  at  the  time  serving  as  a  juror  in  an* 
other  ease;  that  another  had  not  been  a  resident  of  the  state  or  oounty 
for  the  preceding  year  and  was  excused  for  cause;  that  another  failed 
to  answer  when  called;  that  another  was  over  the  age  of  seventy  years 
■and  was  challenged  for  cause;  and  that  another,  on  his  examination  as 
to  his  competency,  stated  that  he  had  beard  a  part  of  the  evidence  at 
the  preliminary  examination,  and  from  that  evidence  had  formed  an 
opinion  as  to  the  guilt  or  innocence  of  the  accused,  and  that,  in  his 
Judgment^  such  opinion  would  not  bias  his  verdict,  constitute  no  ground 
of  challenge  to  the  jury  selected  to  try  the  case. 

Ckdcihal  Law— CitiMK  Umdbr  Ck>MPaLBiON. — No  man  can  excuse  himself 
under  the  plea  of  necessity  or  compulsion  for  taking  the  life  of  an  inno- 
cent person. 
MvRDKR  Ukdbr  CoMPnLSTo:v. — A  man  cannot  excuse  or  justify  the  killing 
of  an  innocent  man  under  the  plea  that  compulsion  was  exerted  and 
operated  upon  him  ai  the  time,  and  forced  him  to  £be  commission  of  the 
act,  if  he  might  have  avoided  the  necessity  by  escape  before  that  time. 

£.  B,  Smyer,  for  the  appellant 

W.  L.  Martin^  attorney  general^  for  the  state. 

^  CoLSMAN,  J.  At  the  July  term,  1892,  of  the  circuit  court, 
the  defendant  was  convicted  of  murder  in  the  first  degree, 
and  sentenced  to  suffer  death. 

The  defendant   moved   to  quash   the  venire  summoned: 

1.  Because  some  of  the  jurors  summoned  on  the  special  venire 
had   served   as  reguhir  jurors  during  the  preceding  week; 

2.  Because  William  Jackson,  who  was  summoned  as  a  regu- 
lar juror  for  the  week,  had  not  been  a  resident  of  the  state  or 
county  for  the  preceding  twelve  months;  8.  Because  one 
G.  H.  McCullough,  whose  name  appears  on  the  venire  served 
as  a  regular  juror  at  the  January  term  1892.  These  several 
motions  were  properly  overruled:  Crim.  Code,  seo.  4301; 
FiAde  v.  State,  62  Ala.  351;  Qiheon,  v.  SUlU,  89  Ala.  126;  18 
Am.  St  Rep.  96. 

The  objections  to  the  impaneling  of  the  jury  were  as  follows: 
L  That  oneof  the  jurors  drawn  failed  to  answer,  it  appearing 
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that  said  juror  was  at  that  time  serving  as  a  juror  on  another 
case,  and  was  out  considering  that  case.  The  second  object 
tion  is  the  same  as  the  first.  3.  That  one  of  the  jurors  drawn 
b^d  not  been  a  resident  of  the  state  or  coun^  for  the  past 
preceding  twelve  months,  and  was  excused  for  cause;  4.  That 
ene  of  the  persons  whose  name  was  drawn,  who  had  been 
summoned  to  serve  as  a  juror,  faiied  to  answer  when  called^ 

5.  That  one  of  the  persons  summoned  as  s^  juror  was  oyer  the- 
age  of  seventy  who  was  challenged  bj  the  state  Cor  causey 

6.  That  oae  of  the  persons  summoned,  on  his  examination  a» 
to  his  competency,  stated  that  he  had  heard  a  part  of  the  evi* 
dence  at  a  preliminary  examination  of  the  defendant,  and 
from  that  evidence  bad  formed  an  opinion  as  to  tbe  guilt  or 
innocence  ^  of  the  defendant,  but  that  in  his  judgasent  said 
opinion  would  not  bias  his  verdict.  Upon  this  statement  the 
court  pronounced  the  person  competent  to  serve  as  a  juror. 
Each  of  these  objections  have  been  adjudicated  by  this  courts 
and  declared  to  be  without  merit:  See  the  following  autliori-> 
ties:  On  the  first  and  second  propositions,  Johfuan  v.  State^  94 
Ala.  40,  and  authorities  cited;  on  the  third  proposition,  Fields 
V.  State,  52  Ala.  351,  and  Qibaon  v.  State.  89  Ala.  126;  18  Ana* 
3t.  Rep.  96;  on  the  fourth,  Johnson  v.  SttUe^  84  Ala.  40;  on 
the  fifth,  Crim.  Code,  sec.  4831,  subd.  8;  on  the  sixth,  Sam* 
mil  V.  State,  90  Ala.  677.  Neither  of  the  objections  come 
within  the  principle  decided  in  the  case  of  McQmeeA  v.  State^, 
94  Ala.  52,  or  of  Dqrby  v.  State,  92  Ala.  9. 

The  confessions  of  the  defendant  were  voluntarily  made, 
and  were  properly  admitted.  Moreover  the  defendant  himself^ 
who  testified  in  his  own  behalf,  did  not  deny  they  were  volun* 
tarily  made,  but  himself  testified  substantially  as  true  the 
main  fact  given  in  evidence  as  confessions.  The  testimony 
of  the  defendant,  and  the  evidence  adiuitted  as  confessions* 
showed  that  he  took  the  life  of  the  deceased  without  provoca* 
tion  on  the  part  of  the  deceased,  and  when  there  was  no  real 
or  apparent  necessity  for  the  act  so  far  as  such  necessity  pro- 
ceeded from  the  deceased.  According  to  his  own  statement^ 
the  object  to  be  accomplished  by  taking  the  life  of  the  de* 
ceased  was  to  prevent  deceased  from  appearing  as  a  witness 
against  him,  and  one  Burklialter  and  Leith,  charged  with  re* 
tailing  whiskey  without  a  license.  The  defendant's  excuse 
for  the  homicide  was  that  Burkhalter  and  Leith  threatened 
to  take  his  life  unless  he  killed  deceased;  that  they  were 
present,  armed  with  double-barreled   shotguns,  and  threat- 
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epe4  to  kill  him  unless  be  killed  deceased;  and  that  it  was- 
through  fear  and  to  save  his  own  life  he  struck  deceased  witl^ 
an  Azo.  He  ^in|ts  th^t  after  having  struck  depeased  down 
ha  riflod  tbo  pockets  ^nd  took  what  mon^j  |fas  found  in  the 
pocketfl  of  the  deceased. 

On  this  phase  of  the  evidence  the  court  was  asked  to  give- 
tfae  following  (diarga:  '*  If  the  jury  believe  froin  the  evidence* 
th^t  the  defendant  killed  Po^ue  under  duress,  under  compul* 
sioB  from  a  necessity,  under  threats  of  immediate  impending 
peril  to  his  own  life,  such  as  to  take  away  the  free  agency  of 
the  defendant,  then  ho  is  Dot  gnilty."  The  court  refused  this- 
charge,  and  the  refusal  is  assigned  as  error.  This  brings  up- 
fof  consideration  the  question,  what  is  the  law  when  one  per-^ 
sopy  under  compulsion  or  fear  of  grei^t  bodily  harm  to  himself^ 
takes  the  life  of  an  innocent  person;  and  what  is  his  dutyr 
when  placed  under  sych  cirqamstances? 

*  The  fact  that  defendant  had  been  in  the  employment  of 
Burkhf^lter  is  no  excuse.  The  command  of  a  superior  to  an 
inferior,  of  a  parent  to  a  child,  of  a  master  to  a  servant,  or  of 
a  principal  to  his  ftgentj  wiU  not  justify  a  criminal  act  done* 
in  pursuitnce  of  such  command:  1  Bishop  on  Criminal  Law,, 
sec.  355;  Reew  v.  State^  73  Ala.  IS;  4  Blackstox^'p  Commen*^ 
tariea,  sec.  27. 

la  4  learned  disciissipn  of  th^  question,  to  be  found  in  I 
Leading  Criminal  Cases,  page  81,  and  note  on  page  85,  by 
Bennett  and  Heard,  it  is  declared  (.hat  **  for  certain  Crimea 
the  wife  is  responsible,  although  committed  under  the  com* 
pulsiou  of  her  husband.  Such  are  murder,"  etc.  To  the  same- 
effect  is  the  text  in  }4  American  and  English  Encyclopedia 
of  Law,  page  649;  and  this  court  gave  sanction  to  this  rule- 
in  Bibb  v.  State,  94  Ala.  31;  33  Am.  St.  Rep.  88.  In  Ohio  a 
contrary  rule  prevails  in  regard  to  the  wife:  Davis  v.  State^  15 
Ohio,  72;  45  Am.  Dec.  559.  In  Arkansas  there  is  a  statute- 
specinlly  exempting  married  women  from  liability  when 
^'acting  under  the  threats,  commands,  or  coercion  of  their 
husbands,"  but  it  was  held  under  this  act  there  was  no  pre- 
sumption in  favor  of  the  wife  accused  of  murder,  and  that  it 
was  incumbent  on  her  to  show  that  the  crime  was  done  under 
the  influence  of  such  coercion,  threats,  or  commands":  Ed-^ 
ipardi  V,  State^  27  Ark.  493,  reported  in  1  Criminal  Jj^w  hy 
Green,  page  741. 

In  the  case  of  Beal  v.  State^  72  6a.  200,  and  also  in  the  caso 
of  PeopU  V.  Miller^  66  Cal.  468,  the  question  arose  upon  th» 


140  Abp  v.  State.  [Alabama, 

cufficiency  of  the  testimony  of  a  witness  to  authorize  a  oon- 
yiction  for  a  felony,  it  being  contended  that  the  witness  was 
an  accomplice.  In  both  cases  the  witness  was  under  fourteen 
years  of  age.  It  was  held  that  if  the  witness  acted  under 
threats  and  compulsion  he  was  not  an  accomplice.  The  de- 
fendants were  convicted  in  both  cases. 

In  the  case  of  Rex  v.  Crutchley^  5  Car.  A  P.  183,  the  defend* 
ant  was  indicted  for  breaking  a  threshing-machine.  The  de* 
fendant  was  allowed  to  prove  that  he  was  compelled  by  a  mob 
to  go  with  them  and  compelled  to  hammer  the  threshing* 
machine,  and  was  also  permitted  to  prove  that  he  ran  away 
at  the  first  opportunity. 

In  1  Hawkins'  Pleas  of  the  Crown,  chapter  28,  section  26, 
it  is  said:  ''The  killing  of  an  innocent  person  in  defense  of  a 
maii^s  self  is  said  to  be  justifiable  in  some  special  cases,  as  if 
two  be  shipwrecked  together  and  one  of  them  get  upon  a  plank 
to  save  himself,  and  the  other  also,  having  no  other  means  to 
save  his  life,  get  upon  the  same  plank,  and  finding  it  not  able 
to  support  them  both,  thrusts  the  other  *  from  it,  whereby  he 
is  drowned,  it  seems  that  he  who  thus  preserved  his  own  life 
at  the  expense  of  that  other  may  justify  the  fact  by  the  in* 
^vitable  necessity  of  the  case." 

In  1  Hale's  Pleas  of  the  Grown,  chapter  8,  section  50,  it  is 
'Said:  '*  There  is  to  be  observed  a  difi^erence  between  the  times 
of  war,  or  public  insurrection  or  rebellion,  when  a  person  is 
under  so  great  a  power  that  he  cannot  resist  or  avoid,  the 
law  in  some  cases  allows  an  impunity  for  parties  compelled, 
or  drawn  by  fear  of  death,  to  do  some  acts  in  themselves 

capital,  which  admit  no  excuse  in  time  of  peace Now 

as  to  times  of  peace:  If  a  man  be  menaced  with  death,  un- 
less he  will  commit  an  act  of  treason,  murder,  or  robbery,  the 
fear  of  death  doth  not  excuse  him  if  he  commit  the  act;  for  the 
law  hath  provided  a  sufficient  remedy  against  such  fears  *by 
applying  himself  to  the  court  and  officers  of  justice  for  a  writ 
or  precept  de  securitate  pacia.'  Again,  if  a  man  be  desperately 
assaulted  and  in  peril  of  death,  and  cannot  otherwise  escape, 
unless  to  satisfy  his  assailant's  fury  he  will  kill  an  innocent 
person,  the  present  fear  of  actual  force  will  not  acquit  him  of 
the  crime  and  punish n)ent  of  murder,  if  he  commit  the  act; 
for  he  ought  rather  to  die  himself  than  kill  an  innocent;  but 
if  he  cannot  otherwise  save  his  own  life,  the  law  permits  him 
in  his  own  defense  to  kill  his  assailant." 

4  Blackstone's  Commentaries,  section  30,  declares  the  law 
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to  be:  ^  Though  a  man  be  violeatly  assaulted,  and  has  not 
other  poBsible  means  of  escaping  death  but  by  killing  an  in* 
noceni  person,  this  fear  and  force  shall  not  acquit  hjm  of 
murder;  for  he  ought  rather  to  die  himself  than  escape  by 
the  murder  of  an  innocent.'' 

In  4  Stephens'  Commentaries,  book  6,  chapter  2,  pages  88^ 
84,  the  same  rule  is  declared  to  be  the  law. 

In  East's  Crown  Law  the  same  general  principles  are  de* 
clared  as  to  cases  of  treason  and  rebellion,  etc.  But  on  page 
294,  after  referring  to  the  case  of  two  persons  being  ship- 
wrecked and  getting  on  the  same  plank,  proceeds  as  follows: 
^Yet,  according  to  Lord  Hale,  a  man  cannot  even  excuse 
the  killing  of  another  who  is  innocent,  under  a  threat,  how* 
ever  urgent,  of  losing  his  own  life  unless  he  comply.  But  if 
the  commission  of  treason  may  be  extenuated  by  the  fear,  of 
present  death,  and  while  the  party  is  under  actual  compul- 
sion, there  seems  no  reason  why  this  offense  may  not  be  miti- 
gated upon  the  like  consideration  of  human  infirmity.  But 
if  the  party  might,  as  Lord  Hale,  in  one  place,  supposes,  have 
recourse  to  the  law  for  his  protection  against  such  threats,  it 
will  certainly  be  no  excuse  for  committing  murder." 

^*  In  1  Russell  on  Grimes,  section  699,  it  is  stated  as  fol* 
lows:  ''The  person  committing  the  crime  must  be  a  free 
agent,  and  not  subject  to  actual  force  at  the  time  the  act  is 
done;  thus,  if  A  by  force  take  the  arm  of  B,  in  which  is  a 
weapon,  and  therewith  kill  G,  A  is  guilty  of  murder,  but  not 
B.  But  if  it  be  only  a  moral  force  put  upon  6,  as  by  threat- 
ening him  with  duress  or  imprisonment,  or  even  by  an  as- 
sault to  the  peril  of  his  life  in  order  to  compel  him  to  kill  C, 
it  is  no  legal  excuse." 

In  the  case  of  Regina  v.  Tyler ^  8  Car.  &  P.  618,  Lord  Den- 
ham,  C.  J.,  declares  the  law  as  follows:  **With  regard  to  the 
argument,  you  have  heard  that  these  prisoners  were  induced 
to  join  Thom,  and  to  continue  with  him  from  a  fear  of  per- 
sonal violence  to  themselves,  I  am  bound  to  tell  you  that 
where  parties,  for  such  reason,  are  induced  to  join  a  mischiev* 
ous  man,  it  is  not  their  fear  of  violence  to  themselves  which 

can  excuse  their  conduct  to  others The  law  is  that  no 

roan,  from  a  fear  of  consequences  to  himself,  has  a  right  to 
make  himself  a  party  committing  mischief  on  mankind." 

In  the  case  of  Respublica  v.  McCartyy  2  Dall.  86,  when  the 
defendant  was  on  trial  for  high  treason,  the  court  uses  this 
language:  "  It  must  be  remembered  that  in  the  eye  of  the 
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law  notlitng  will  excuse  the  act  of  joininl;  <he  enemy  but  the 
fear  of  immediate  death;  not  the  fear  of  anj  inferior  personal 
injnpf ,  nor  the  apprehension  of  any  outrage  on  properly.*' 

The  same  rdle  in  regafd  to  persons  charged  With  ireaeon 
«s  that  stated  in  Hale's  Pleas  of  the  Crown  is  declared  in 
1  Hawkins'  Fleas  of  the  Crown,  chapter  l7,  section  28,  and 
Tiote,  and  both  authors  hold  that  ^th6  question  of  the  prac- 
ticability of  escape  is  to  be  considered,  and  that  if  the  person 
thus  acting  under  compulsion  continued  in  the  treasonable 
4ictB  longer  than  was  necessary,  the  defense  ^pro  timore  mof^ 
its'  will  not  be  available." 

This  principle  finds  further  support  in  the  case  of  United 
States  V.  Oreinefj  tried  for  treason,  reported  in  4  Phila.  896, 
in  the  following  language:  '^The  only  force  whieh  excuses  on 
the  grounds  of  compulsion  is  force  upon  the  person  and  pre»- 
<ent  fear  of  death,  which  force  and  fear  must  continue  during 
all  the  time  of  military  service,  and  that  it  is  incumbent  in 
euch  a  case  upon  him  who  makes  force  his  defense  to  show  an 
actual  force,  and  that  he  quitted  the  service  as  soon  as  ha 
could.'' 

1  Wharton's  Criminal  Law,  section  94,  under  the  head  of 
Persons  Under  Compulsion,  says:  ^'Compulsion  may  be  viewed 
in  two  aspects:  1.  When  the  immediate  agent  is  physically 
'^  forced  to  do  the  injury,  as  when  his  hand  is  seized  by  a 
person  of  superior  strength,  and  is  used  against  his  will  to 
atrike  a  blow,  in  which  case  no  guilt  attaches  to  the  person 
so  coerced;  2.  When  the  force  applied  is  that  of  authority  or 
fear.  Thus,  when  a  person  not  intending  wrong  is  swept 
along  by  a  party  of  persons  whom  he  cannot  resist  he  is  not 
responsible  if  he  is  compelled  to  do  wrong  by  threats  on  the 
part  of  the  offenders  instantly  to  kill  him,  or  to  do  him  griev- 
ous bodily  harm  if  he  refuses;  but  threats  of  future  injury, 
or  the  command  of  any  one  not  the  husband  of  the  offender, 
do  not  excuse  any  offense.  Thus,  it  is  a  defense  to  an  indict- 
ment for  treason  that  the  defendant  was  acting  in  obedience 
to  a  de  facto  government,  or  to  such  concurring  and  overbear- 
ing sense  of  the  community  in  which  he  resided  as  to  imperil 
his  life  in  case  of  dissent."  In  section  1803  a  of  the  same 
author  (Wharton),  it  is  said:  *^No  matter  what  may  be  the 
shape  cotnpulsion  takes,  if  it  affects  the  person,  and  he  yielded 
to  it  bona  fide,  it  is  a  legitimate  defense." 

We  have  examined  the  cases  cited  by  Mr.  Wharton  to  sus- 
tain the  text,  and  find  them  to  be  cases  of  treason,  or  fear 
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from  the  party  slain,  and  in  none  of  tbem  Is  there  a  rule 
•different  from  that  declared  in  the  common^law  authorities 
-cited  by  us. 

Bishop  on  Criminal  Lair,  sections  846,  347,  848,  treats  of 
the  rales  of  law  applicable  to  acts  done  under  necessity  and 
-compulsion.  It  is  here  declared:  "That  always  an  act  done^ 
from  compulsion  and  necessity  is  not  a  crime.  To  this  prop- 
<Kition  the  law  knows  no  exception.  Whaterer  it  is  neces- 
sary for  a  man  to  do  to  saye  his  life  is,  in  general,  to  be 
considered  as  compelled.'' 

The  cases  cited  to  these  propositions  show  the  facts  to  be 
different  from  those  under  consideration.  The  case  referred 
in  RenifffT  v.  Fogossa,  1  Plow.  19,  was  where  the  defendant 
had  thrown  overboard  a  part  of  his  cargo  of  green  Wood,  dur- 
ing a  severe  tempest,  to  save  his  vessel  atid  the  remainder 
of  his  cargo.  The  other,  Queen  v.  Bamber^  6  Q.  B.  279,  was 
for  the  failure  to  keep  up  a  highway,  which  the  encroach- 
ments of  the  sea  had  made  impossible;  and  that  of  Tate  v* 
State^  5  Blackf.  73,  was  also  that  of  a  supervisor  of  a  public 
highway,  and  the  others  were  cases  of  treason,  to  which 
reference  has  been  made.  In  section  848  the  author  cites  the 
rule  laid  down  by  Russell,  and  also  of  Lord  Denman,  and  in 
1  East  Pleas  of  the  Crown,  to  which  reference  has  already 
been  made.  In  section  845  the  same  author  uses  the  follow- 
ing language:  "The  cases  in  which  a  man  is  clearly  justified 
in  taking  another's  life  to  save  his  own  are  when  the  ^*  other 
has  voluntarily  placed  himself  in  the  wrong.  And  prohdblyf 
as  we  have  seen,  it  is  never  the'  right  of  one  to  deprive  an 
innocent  third  person  of  life  for  the  preservation  of  his  own. 
There  are,  it  would  eeemy  circumstances  in  which  one  is  bound 
even  to  die  fbr  another."  Italics  are  ours — emphasized  to 
call  attention  to  the  fact,  that  the  author  is  careful  to  content 
himself  more  with  a  reference  to  the  authorities  which  de* 
clare  these  principles  of  law  than  an  adoption  of  them  as  his 
own. 

The  authorities  seem  to  be  conclusive  that,  at  common  law, 
no  man  can  excuse  himself,  under  the  plea  of  necessity  or 
compulsion,  for  taking  the  life  of  an  innocent  person. 

Our  statute  has  divided  murder  into  two  degrees,  and  affixed 
the  punishment  for  each  degree,  but  in  no  respect  has  added 
to,  or  taken  away,  any  of  the  ingredients  of  murder  as  known 
at  common  law:  MitcheU  v.  State,  60  Ala.  26;  Fielde  v.  State^ 
«2  Ala.  352. 
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That  peroona  have  exposed  themselves  to  immineDt  peril 
and  death  for  their  fellow-man,  and  that  there  are  instancefl, 
ivhere  innocent  persons  have  submitted  to  murderous  assaults 
and  death  rather  than  take  life  is  well  established,  but  auch 
self-sacrifices  emanated  from  other  motives  than  the  fear  of 
legal  punishment.  That  the  fear  of  punishment  by  imprison* 
ment  or  death  at  some  future  day  by  due  process  of  law  caa 
operate  with  greater  force  to  restrain  or  deter  from  its  viola* 
tion,  than  the  fear  of  immediate  death,  unlawfully  inflicted^ 
is  hardly  reconcilable  with  our  knowledge  and  experience 
with  that  class  of  mankind,  who  are  controlled  by  no  other 
higher  principle  than  fear  of  the  law.  Be  this  as  it  may^ 
there  are  other  principles  of  law  undoubtedly  applicable  ta 
the  facts  of  this  case,  and  which  we  think  cannot  be  ignored. 

The  evidence  of  the  defendant  himself  shows  that  he  went 
to  Burkhalter's  house  about  nine  o'clock  of  the  night  of  the 
killing,  and  there  met  Burkhalter  and  Leith,  and  that  it  was 
there,  and  at  that  time,  they  told  him  he  must  kill  Pogue. 
The  evidence  is  not  clear  as  to  how  far  it  was  from  Burk- 
halter's to  Pogue's  dwelling,  where  the  crime  was  perpetrated; 
but  it  was  sufficient  to  show  that  there  was  some  considerable 
distance  between  the  places,  and  he  testifies  as  they  went  to 
Pogue's,  they  went  by  the  mill  and  got  the  axe,  with  which 
he  killed  him.  Under  every  principle  of  law,  it  was  the  duty 
of  the  defendant  to  have  escaped  from  Burkhalter  and  Leith, 
after  being  informed  of  their  intention  to  compel  him  to  take 
the  life  of  Pogue,  as  much  so  as  it  is  the  duty  of  one  who  had 
been  compelled  to  take  up  ^'  arms  against  his  own  govern* 
ment,  if  he  can  do  so  with  reasonable  safety  to  himself;  or  of 
one  assailed  to  retreat,  before  taking  the  life  of  his  assailant. 
Although  it  may  have  been  true,  that  at  the  time  he  struck 
the  fatal  blow,  that  he  had  reason  to  believe  he  would  be 
killed  by  Burkhalter  and  Leith,  unless  he  killed  Pogue,  yet, 
if  he  had  the  opportunity,  if  it  was  practicable,  after  being 
informed  at  Burkhalter's  house  of  their  intention,  he  could 
have  made  his  escape  from  them  with  reasonable  safety,  and 
he  failed  to  do  so,  but  remained  with  them  until  the  time  of 
the  killing,  the  immediate  necessity  or  compulsion  under 
which  he  acted,  at  that  time  would  be  no  excuse  to  him.  As 
to  whether  escape  was  practicable  to  defendant,  as  we  have 
stated,  was  a  question  of  fact  for  the  jury.  The  charge,  num- 
bered 1  and  refused  by  the  court,  ignored  this  principle  of 
law  and  phase  of  evidence,  and  demanded  an  acquittal  of  de* 
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fendanty  if  at  the  time  of  the  killing  the  compolfiion  and  ooer- 
cion  operated  upon  the  defendant,  and  forced  him  to  the 
commission  of  the  act,  notwithstanding  he  might  have  avoided 
the  necessity  by  escape  before  that  time.  We  do  not  hesitate 
to  say  he  would  have  been  jastifiable  in  taking  the  life  of 
Burkhalter  and  Leith,  if  there  had  been  no  other  way  open 
to  enable  him  to  avoid  the  necessity  of  taking  the  life  of  an 
innocent  man.  The  charge  reqaested  was  erroneous  and  mis* 
leading,  in  the  respect  that  it  ignored  the  law  and  evidence 
in  these  respects. 

The  second  charge  requested  was  properly  refused.  Wo 
suppose  the  principle  asserted  is  exactly  the  contrary  of  that 
intended.  By  the  use  and  position  of  the  negatives  the 
charge  is  made  to  assert  that  unless  there  was  a  present  im« 
pending  necessity  to  strike  there  could  be  no  murder. 

There  is  no  error  in  the  record. 

It  appearing  that  the  day  appointed  for  the  execution  of 
the  sentence  has  passed,  it  is  considered  and  ordered  that 
Friday,  the  tenth  day  of  March  next  (1893),  be  and  is  hereby 
appointed  and  specified  for  the  execution  of  the  sentence  of  the 
law  pronounced  by  the  trial  court,  and  the  sheriff  or  his  deputy, 
or  the  officer  acting  in  his  place,  must  execute  the  sentence. 

Affirmed.  «««« 

Ceihikai.  Law — Cbium  OoMximD  UnDsa  CoKPaLsiox.— For  a  db« 
aurion  of  the  liability  of  a  wife  for  erimee  oommitted  under  the  actual  or 
preeamed  coercion  of  her  hatband,  eee  the  monographio  note  to  ^166  y.  StaU^ 
33  Am.  St.  Bep.  89-98. 

Trial — ^Vxbiirk  ov  Jurobs. — ^IiiooiiPRmrcr  ov  Som  ov  Thobr  Sctm- 
MOHRD  Not  a  Grouiid  10a  Qqasbuio:  See  Oibion  t.  SkUs^  89  Ala.  121;  18 
Am.  St.  Rep.  96. 
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MiTRSSB — ^EriDRiroa— OoLLATXRAL  Facts. —Ou  a  trial  for  mnrder  rage  and 
paper  blackened,  ae  if  by  powder,  fonnd  near  the  place  where  the  de- 
eeaied  was  killed  by  gnnshot  wounds,  are  admissible  in  evidence  against 
the  acensed,  when  it  appears  that  one  barrel  of  a  donble-barrel  shotgun 
belonging  to  the  latter,  and  fouud  concealed  in  his  house  shortly  after 
hia  arrest,  was  empty,  while  the  other  ooatained  rags  and  paper  similar 
to  those  admitted  in  cTidence. 

CoRViflBiORS— ADimsiBiLiTr. — A  Toluntary  confession  or  admission  by  a 
person  accused  of  mnrder,  made  to  ofScers,  while  in  jail,  that  a  gna 
fonnd  at  his  hoose  shortly  after  his  arrest  is  his  property  is  admissible 
in  eyidence  against  him. 

AM.  Sf;  asp..  You  XXX vm.  -lo 
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Cbimikal  Evidskoi— Makks  OB  FooTPBiMTS. — Any  traces  or  marki  foand 
at  or  near  the  scene  of  a  crime  abont  the  time  of  its  oommiesiony  indieatiT« 
of  the  presence  or  proximity  of  the  accased,  are  admiaeible  in  ^W* 
dence  as  facts  tending  to  connect  him  with  its  commission.  The  char* 
acter  of  footprints  found  where  the  crime  is  discovered,  leading  to  or 
from  the  place  of  the  crime,  and  their  correspondence  with  the  feet  of 
the  aecnsed,  or  with  shoes  worn  by  or  found  in  his  possession,  are  also 
admissible  in  evidence  to  identify  him  as  the  gnilty  party. 

Stidbmos— Opinioh  as  to  Footfbikts. — A  witness  in  a  criminal  ease  is 
allowed  to  state  that  he  measured  tracks  found  at  the  place  where  a 
erime  was  comufiitted,  and  compared  them  with  tracks  made  by  the  ac- 
cused the  next  day,  and  that  they  corresponded;  but  he  is  not  allowed 
to  say  that  a  particular  shoe  which  he  found  on  the  foot  of  the  aconsad 
would  make  such  a  track,  nor  that  in  his  judgment  it  was  his  track, 
noc  to  give  his  opinion  on  the  subject  at  alL  He  must  state  the  facta  of 
identification!  and  it  is  for  the  jury  to  find  from  the  faots  deposed  to 
whether  the  tracks  were  made  by  the  accnited  at  not. 

MiTBDKR— Etidkncb  ov  Motitb. — On  a  trial  for  murder,  evidence  that  an 
indictment  for  another  crime  is  pending  against  the  accused,  and  that 
the  deceased  was  a  proaecnting  witness  in  that  case,  is  admissible,  when 
offered  in  connection  with  threats  by  the  accused  to  take  the  Kfe  of  the 
deceased,  because  she  m*as  a  witness  against  him  in  that  case^  to  show 
motive  for  the  perpetration  of  the  crime. 

MuBiiBB— Faildrb  OB  AocusBD  TO  Deby  Guilt — Eftbct  of. — ^The  failure 
of  an  accused,  when  testifying  as  a  witness,  to  deny  that  he  fired  the 
fatal  shot,  is  not  an  admission  of  guilt,  but  is  only  a  circumstance,  the 
weight  of  which  is  for  the  jury  in  the  light  of  all  the  evidence. 

Rbasonablk  Doubt  Is  doubt  for  which  a  good  reason  arising  from  tho  evi* 
dence  can  be  given. 

/.  JT.  Posey,  for  the  appellant. 

W.  L.  Martirif  attorney  general,  for  the  state. 

'^  Haralson,  J.  1.  Rose  Stanback  was  shot  and  killed 
in  Brewton,  by  some  unknown  person,  about  eight  or  nine 
o'clock,  on  a  Sunday  evening,  in  February,  1892.  Some  buck- 
shot  were  found  to  have  entered  a  plank  in  a  house  near 
where  she  was  found,  and  about  twenty-five  steps  away  were 
afterwards  discovered  tracks  of  a  person  who  wore  shoes,  and 
between  the  tracks  and  house  were  found  "  some  colored 
calico  scraps  or  rags,  blackened  as  if  shot  with  powder,  two 
in  number,  one  having  several  holes  through  it,  and  some 
soft,  thin  paper."  These  were  produced  and  ofifered  in  evi- 
dence. 

••  The  defendant  objected  to  the  evidence,  bat  the  court 
admitted  it,  and  he  excepted. 

By  itself,  and  disconnected  with  something  else,  to  make 
it  relevant,  this  evidence  did  not  tend  to  show  that  defendant, 
any  more  than  any  other  person,  did  the  shooting.     We  in- 
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for,  however,  that  it  was  offered  and  admitted,  with  the  expeo- 
tation  of  its  being  made  relevant  by  other  evidence  to  be 
offered,  in  the  further  progress  of  the  trial,  since  we  find  snch 
evidence  was  offered  as  follows: 

The  evidence  shows  that  the  sheriff  and  others,  several 
davB  after  the  defendant  had  been  arrested  and  confined  in 
jail,  went  to  the  house  of  the  defendant,  and  looking  through, 
found  a  double-barrel  shotgun,  put  in  a  place  as  if  to  conceal 
it,  with  one  barrel  empty,  and  the  other  loaded;  that  they 
drew  the  load,  and  found  it  contained  buckshot  and  some 
dark  calico  rags  and  tissue  paper  wadding,  similar  in  appear- 
Jtnce  to  the  rags  and  paper  picked  up  near  the  place  of  the 
killing,  which  had  been  admitted  in  evidence,  and  these,  also, 
were  offered  and  introduced  in  evidence,  against  defendant's 
objection  and  exception. 

This  evidence  was  clearly  competent,  and  rendered  that 
about  the  other  rags  and  paper  before  introduced  also  relevant, 
as  tending  to  connect  the  defendant  with  the  shooting:  Matti^ 
jon  V.  StaU^  65  Ala.  224;  ScrogginB  v.  State^  at  present  term: 
Commonwealth  v.  Webster^  6  Cush.  295;  52  Am.  Dec.  727. 

And  each  of  these  criminative  circumstances  becomes  more 
pertinent,  when  it  was  afterwards  shown  that  the  marshal  of 
the  town,  sheriff,  and  the  clerk  of  the  court,  each  known  to  the 
defendant,  went  together  to  the  jail,  taking  with  them  the 
gun  which  had  been  found  in  defendant's  house,  and  asked 
him  if  it  was  his  gun,  and  he  said  it  was. 

The  witnesses  by  whom  this  admission  was  shown  testified 
that  they  made  no  threats  nor  offered  any  inducements  to 
defendants  to  procure  said  confession,  and  that  it  was  volun- 
tary. The  defendant's  counsel  objected  to  this  evidence  on 
the  ground  that  it  was  not  a  voluntary  confession,  but  it  was 
admitted,  and  he  excepted.  There  was  no  error  in  its  admis- 
sion: 8  Brickell's  Digest,  p.  285,  sees.  552,  558. 

2.  Any  traces  or  marks  at  or  near  the  scene  of  the  crime, 
about  the  time  of  its  commission,  indicative  of  the  presence 
or  proximity  of  the  accused,  are  always  admissible  as  facts 
tending  to  connect  the  defendant  with  its  commission.  The 
'Character  of  footprints,  found  where  the  crime  is  discovered, 
leading  to  or  from  the  place  of  the  crime,  and  their  corre- 
spondence with  the  feet  of  the  accused,  or  with  shoes  worn  by 
him,  or  found  in  his  possession,  we  have  held  are  admissible 
^  in  evidence  to  identify  him  as  the  guilty  agent:  Young  v. 
Suue,  68  Ala.  669. 
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A  witness  may  be  allowed  to  state  that  he  measured  the- 
tracks  at  the  place  where  the  crime  was  committed,  and  com- 
pared them  with  tracks  made  bj  defendant  the  next  day,  and* 
they  corresponded;  bat,  he  will  not  be  allowed  to  say  that  m^ 
particular  shoe  which  he  saw  on  defendant's  foot  would  make 
such  a  track,  nor  that ''  in  his  judgment  it  was  defendant'^ 
track/'  nor  to  give  his  opinion  on  the  subject  at  all.  He- 
must  state  the  facts  of  identification,  and  it  is  for  the  jury  to- 
find,  from  the  facts  deposed  to,  whether  they  were  defendanf» 
tracks  or  not:  Bu$by  v.  State^  77  Ala.  66;  EUey  v.  StaU,  8& 
Ala.  193. 

It  was  erroneous  for  the  court  to  allow  the  witnesses  to  ex-^ 
press  their  opinions,  **  that  the  tracks  seen  at  or  near  the  place- 
of  the  killing  were  the  same,  and  made  by  the  same  personB, 
as  the  others  they  occasionally  saw  elsewhere";  and  for  the 
sheriff  to  testify,  that  the  track  or  impression  made  by  the 
shoe  taken  by  him  off  of  defendant's  foot;  **  was  the  same 
as  the  other  tracks  made  and  seen  several  days  previous^ 
near  the  place  of  the  killing  and  other  places  in  the  town  of 
Brewton." 

3.  The  court  committed  no  error  in  allowing  the  state  ta 
introduce  evidence  of  the  pendency,  in  that  court,  of  another 
indictment  against  defendant,  for  another  crime,  alleged  to- 
have  been  committed  by  him,  in  which  deceased  was  a  wit^ 
ness  for  the  state,  against  him,  in  connection  with  the  evidence 
of  threats  made  by  defendant,  to  take  the  life  of  the  deceased^ 
because  she  was  a  witness  against  him,  in  said  cause.  This 
evidence  tended  to  show  motive,  on  the  part  of  the  defendant^ 
to  get  rid  of  deceased:  Marler  v.  State^  67  Ala.  56;  42  Anu 
Rep.  95;  68  Ala.  580;  Duncan  v.  State,  88  Ala.  84. 

4.  Defendant,  testifying  in  his  own  behalf,  failed  to  state  or 
deny,  that  he  did  or  did  not  do  the  shooting  tliat  killed  de* 
ceased,  although  he  was  asked  directly,  if  he  did  do  it.  The 
solicitor  for  the  state  argued  to  the  jury,  that  this  failure  of 
defendant  to  deny  in  his  testimony,  that  he  did  the  shoots 
ing  was  an  admission  that  he  did  it.  To  this  argument  the 
attorney  for  the  defendant  objected,  on  the  ground,  that  it 
was  no  admission  against  him,  and  moved  to  exclude  it,  but 
the  court  overruled  the  objection  and  motion,  and  defendant 
excepted. 

The  bill  of  exception  states,  in  this  immediate  connection, 
that  the  court,  then  and  there,  and  in  its  general  charge  in- 
structed the  jury,  that  the  failure  of  defendant  to  answer 
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that  qaefition,  was  not  an  admission  or  confession  ^^  that  he 
^id  the  shooting,  but  that  it  was  a  circumstance  in  evidence 
in  the  case,  which  might  be  considered  by  them;  and  the 
state's  solicitor  was  not  allowed  to  argne  it  as  a  confession  or 
admission,  bnt  only  as  a  circumstance,  the  weight  of  which 
was  dependent  on  the  circumstances,  and  it  was  for  the  jury, 
in  the  light  of  all  the  evidence,  to  determine  what  weight 
they  would  give  to  it,  if  any. 

There  was  no  error  in  this  ruling,  of  which  the  defendant 
can  complain:  Clarke  v.  State^  87  Ala.  71;  Cotton  v.  State^  87 
Ala.  103. 

5.  The  court  was  requested,  by  defendant,  but  refused,  to 
charge  the  jury:  **  That  a  reasonable  doubt  is  defined  to  be  a 
doubt  for  which  a  reason  could  be  given,"  and  defendant 
excepted. 

This  charge  was  held  to  be  good  in  Cohen  v.  State,  50  Ala. 
108,  and  held  to  be  incorrect  in  Ray  v.  State^  50  Ala.  104. 

In  People  v.  Quidici^  100  N.  Y.  509,  the  court  approved  a 
charge  on  reasonable  doubt,  which  defined  it  as  '*  a  doubt  for 
which  some  good  reason,  arising  from  the  evidence,  may  be 
given";  and  in  State  v.  Jefferson,  43  La.  Ann.  995,  the  court 
sustained  a  charge,  that  reasonable  doubt  was  '*a  serious, 
sensible  donbt,  such  as  you  could  give  a  good  reason  for":  8 
Greenleaf  on  Evidence,  14th  ed.,  sec.  29,  note. 

We  adhere  to  the  rulings  in  Cohen  v.  State,  50  Ala.  108, 
and  hold,  that  the  court  erred  in  not  giving  this  charge. 

For  the  errors  pointed  out,  the  judgment  of  the  court  is 
reversed  and  the  cause  remanded. 


Co!iFi8ST098 — When  Adhissiblb. — A  Toluntary  confesiion  of  an  accused 
retpecting  the  act  he  committed  U  admissible  in  evidence:  Carroll  v.  8(aie, 
23  Ala.  28;  58  Am.  Dec.  282;  Coffee  ▼.  State,  25  Fla.  601;  23  Am.  St.  Rep. 
523,  and  note;  Carr  ▼.  Staie,  24  Tex.  App.  562;  5  Am.  St.  Rep.  906,  and 
note;  Hendrirksan  v.  People,  10  N.  Y.  13;  61  Am.  Dec  721,  and  note; 
Woot/oUtY.  State,  85  Ga.  69;  drnTnontoealth  ▼.  Clarke^  130  Pa.  St.  641;  PevpU 
▼.  CoiMy,  133  N.  T.  612;  Lyons  v.  People^  137  J IL  602;  Neeley  ▼.  State,  27 
Tex.  App.  324.  See,  also,  the  note  to  Oreen  v.  State ,  30  Am.  St.  Rep.  169, 
and  the  extended  notes  to  Daniels  v^  State,  6  Am.  St  Rep.  250;  Nolen  t. 
ftole,  46  Am.  Rep.  253,  and  Heldt  ▼.  State,  57  Am.  Rep.  839. 

EviDXHGB — Opinions  as. — A  conclusion  or  supposition  of  a  witness  is  not 
«ridence  against  another  person:  People  v.  Sharp,  107  N.  Y.  427;  1  Am.  St. 
Rep.  851;  Tillery  ▼.  State,  24  Tex.  App.  251;  5  Am.  St  Rep.  882,  and  note. 
Mere  expressions  of  opinion  by  witnesses  are  inadmissible  in  evidence: 
£rmUey  t.  State,  89  Ala.  84;  18  Am.  St  Rep.  87;  Moses  v.  State,  88  Ala. 
38;  16  Ann  St  Rep.  21;  Hawkins  ▼.  State,  25  Ga.  207;  71  Am.  Dec.  166,  and 
Aotei  Keener  t.  State,  18  Qa.  194;  63  Am.  Dec.  2U9;  Zvbe  v.  Weber,  67  Mich. 
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S3;  Jonei  t.  Pwiland,  88  Mioh.  698;  Eati  Tennetaee  eU.  Ry.  Co.  t.  Johnmm, 
86  Oa.  497;  Taylor  ▼.  Baltimore  etc  i?y.  Co.,  83  W.  Va.  39;  WilUamt  r.  Ciark^ 
47  Minn.  63;  Moore  r.  Kennedy,  81  Tex.  144;  Qravu  r.  CampbtU,  74  T«e. 
676;  King  v.  MUmmH  Pae.  Ry.  (%.,  98  Mo.  236.  See,  9X90,  the  note  to  iSMff 
T.  Ladue,  11  Adl  St  Rep.  466,  and  the  extended  notes  to  Cemmomweaiih  r. 
SturUvant,  19  Am.  Rep.  410,  and  Baltimore  etc.  Turt^pite  Co.  ▼.  Caueli,  6» 
Am.  Rep.  176. 

Tkial — RxASONABLi  DouBT— What  Is. — A  TCMonable  donbt  ia  one  aria» 
ing  from  a  candid  and  impartial  investigation  of  all  the  evidenoe,  inch  ae^ 
in  the  graver  transactions  of  life^  wonld  oaose  a  reasonable  and  prudent 
nan  to  hesitate  and  panse:  Oamum  ▼.  People,  127  DL  607;  11  Am.  St.  Bep. 
147,  and  note;  Wacaeer  ▼•  People,  134  IlL  438;  23  Am.  St  Rep.  683.  andl 
note;  Commontoealth  v.  Miller,  139  Pa.  St  77;  23  Am.  St  Rep.  170,  and  note. 
See,  further.  Rote  v.  State,  92  Ala.  28;  26  Am.  St  Rep.  20,  and  note;  wad 
the  notes  to  State  y.  Hidcam,  6  Am.  St  Rep.  61;  Plake  ▼.  StaU^  16  Am.  SU 
Rep.  410;  Rippey  ▼.  MUkr^  62  Am.  Dec.  183,  and  Monroe  t.  SiaJte.  76  Am. 
Deo.  66. 

HoMiGii>B~EyiDKNOs.~CoLLATXRAL  Faotb:  See  ComTRomMoftA  t.  WdftttTp 
6  Cttsh.  296;  62  Am.  Dec  711,  and  especially  note;  Spieev.  People,  122  HL 
1;  3  Am.  St  Rep.  320,  and  State  ▼.  Stair,  87  Ma  268;  66  Am.  Rep.  4tf. 

Cbihinal  Law — Bfidbncb— Footprihts. — A  witness  may  testify  that  h* 
measured  the  foot*traoks  f onod  at  the  place  where  a  crime  was  committed,, 
that  he  also  examined  the  shoe  of  the  defendant  immediately  after  tho 
crime  and  Xound  that  it  fitted  exactly:  MeLain  v.  State,  30  Tex.  App.  482; 
28  Am.  St  Rep.  934;  Clark  ▼.  State,  28  Tex.  App.  189;  19  Am.  St  Rep.  817. 
On  a  trial  for  murder  it  was  not  error  to  permit  the  prosecution  to  prove 
that  the  examining  magistrate  had  oompelled  the  prisoner  to  make  his  foot» 
prints  in  au  ash-heap  and  that  they  correspooded  with  footprints  found  at  tho 
scene  of  the  crime:  Walker  v.  State,  7  Tex.  Ct  App.  246;  32  Am.  Rep.  696. 
See,  also,  StaU  v.  Saundere,  68  Mo.  202;  30  Am.  Rep.  782. 

HoMiciDB.-~EviDKi7GK  OF  MoTiTB:  See  Bonnard  v.  State,  25  Tex.  App» 
173;  8  Am.  St  Rep.  431,  and  note;  Hendrickaon  v.  People,  10  N.  Y.  IS;  6t 
Am.  Deo.  721,  and  State  t.  Watkiue,  9  Conn.  47;  21  Am.  Dee.  712. 


Jones  v.  State. 

(97  Alabama,  77.] 

AoQUirrAXi. — Tuk  Discharok  of  a  Jubt  in  a  criminal  case,  withoat  the- 
consent  of  the  accused,  and  not  called  for  by  some  pressing  necessity* 
operates  as  an  acquittaU 

Acquittal  bt  Unauthorizbd  Dischabob  or  Jubt. — If  a  jnry  in  a  criminal: 
case  returns  a  verdict  to  the  clerk  of  the  court  after  it  has  adjourned  for 
the  day,  without  the  consent  of  the  accused,  and  thereupon  disbandt' 
and  goes  home,  and  the  verdict  is  entered  the  next  day,  this  operates  s** 
an  acquittaL 

W.  L.  Martin^  attorney  general^  for  the  stato. 

^^  Haralbon,  J.  The  discharKe  of  a  jury  in  a  criminal  case^ 
without  the  consent  of  the  defendant,  not  called  for  by  some^ 
pressing  necessity,  as  is  held  by  the  uniform  current  of  au-^ 
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thorities,  operates  an  acquittal,  and  ban  a  future  trial:  11 
Am.  A  Eng.  Ency.  of  Law,  960. 

The  delivery  and  recording  of  a  verdict  are  essential  to  its 
validity,  because  it  is  not  perfected  until  recorded:  4  Am.  A 
Eng.  Ency  of  Law,  881. 

The  jury,  in  this  case,  returned  their  verdict  at  night,  after 
the  court  had  adjourned  for  the  day.  It  was  received  by  the 
clerk  and  read,  and  the  jury  disbanded,  and  went  to  their 
homes.  The  record  does  not  show  that  the  prisoner  was  pres- 
ent, but  it  does  show  that  this  proceeding  was  had,  without 
any  instructions  from  the  court,  and  without  the  consent  or 
sanction  of  the  defendant  or  of  his  attorney.  The  next  day 
the  judge,  without  more,  entered  on  his  docket  the  verdict 
which  had  been  returned  and  handed  to  the  clerk  the  night 
before. 

The  discharge  of  the  jury  under  these  circumstances  was 
^  unauthorized,  and  operated  as  an  acquittal  of  the  defend- 
ant: FoBter  V.  SiaU,  88  Ala.  184. 

The  jtfdgment  of  the  court  below  is  reversed,  and  it  is  or- 
dered that  the  prisoner  be  discharged. 


Tbiaxt— Acquittal  bt  Disohabob  qf  Jitbt.— The  discbarge  of  the  jnry  in 
a  erimisAl  caee,  withont  legel  jnetificetion  for  the  act,  entitles  the  prisoner 
to  a  discharge,  as  if  aoqaitted:  Mahala  ▼.  8taU,  10  Yerg.  632;  81  Am.  Dec 
691,  and  note;  WUlkanM  v.  CommomoeaUh,  2  Gratt.  ^7;  44  Am.  Dec  403; 
MeFadden  t.  Commonwealth^  23  Pa.  St.  12;  62  Am.  Dec.  306,  and  note;  Com^ 
momoeaUh  r.  Cook,  6  Serg.  ft  R.  577;  9  Am.  Dec  466,  and  note;  State  ▼. 
Ward,  48  Ark.  36;  8  Am.  St.  Rep.  213,  and  note;  Wrighi  r.  State,  6  Ind. 
290;  61  Am.  Dec  00,  and  note;  O'BHan  r.  Commonwealth^  9  Bash,  833;  16 
Am.  Rep.  716;  Rttdder  v.  State^  29  Tez.  App.  262. 
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(97  ALABAMA,  111.] 

GovroBATiOHfl. — AoTioM  TO  Anmvl  thb  Charter  of  a  private  oorporatioB 
may  be  brought  in  the  name  of  the  state,  nnder  the  Alabama  statute, 
on  the  information  of  any  person  giving  security  for  costs,  without  first 
obtaining  an  order  from  any  conrt. 

OoRFORATioNs-^AcnoN  TO  Anmdl  Chabtrr — Partibs — SumciRNCT  OF 
Ivpormatioh.— An  information  in  an  action  to  annul  the  charter  of  a 
private  corporation,  which  names  certain  stockholders  who  compose  its 
governing  body,  and  who  fairly  represent  the  other  stockholders,  who 
the  information  alleges  are  too  numerous  to  be  brought  upon  the  record, 
that  some  are  unknown  and  the  remainder  nonresidents,  is  not  open  to 
demurrer  on  the  ground  that  all  of  the  stockholders  are  not  made  parties. 
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CoBPOBATTOirs — ACTION  TO  Anvul  Ohabtkb^Paktibs. — An  informfttioii  ia 
ao  action  to  annul  the  charter  of  a  private  corporation,  alleging  that 
certain  stockholders  named,  who  compose  its  governing  body,  together 
with  their  associates,  are  usurping  the  powers  of  a  corporation,  makes 
the  stockholders  specially  named  the  only  parties  defendant,  and  is  not 
subject  to  demurrer  on  the  ground  that  it  seeks  to  make  other  stock- 
holders parties  defendant^  by  describing  them  as  associates^  withoal 
naming  or  oiherwiae  designating  them. 

Ck>RPORATioNa — AonoM  to  Annul  Charter — Waitbr  ow  Right. — If  alle- 
gations in  an  information  brought  by  a  private  person  in  the  name  of 
the  state  to  annul  the  charter  of  a  private  corporation,  charging  fraud- 
ulent preliminary  steps  in  its  organization,  and  the  concealment  of  saoh 
fraud  by  its  stockholders  from  the  state,  are  true,  such  stockholders 
can  acquire  no  advantage  from  such  fraud,  and  they  cannot  succesafallj 
claim,  on  demurrer  to  the  information,  that  the  state  has  waived  its 
right  to  proceed  against  them,  nor  that  by  its  failure  to  proceed  against 
them  it  has  admitted  or  acquiesced  in  their  corporate  existence. 

Corporations — Cbkation  or  Fraud. — Any  attempt  to  acquire  corporata 
life  and  functions  by  a  pretentious  or  evasive  compliance  with  the  stat- 
ute, as  to  issue  of,  or  payment  for,  stock,  no  matter  what  the  papers  of 
the  corporation  say  upon  their  face,  must  be  adjudged  abortive  as  a 
fraud  upon  the  law.  The  conditions  to  organization  prescribed  by  tho 
statute  are  prerequisite  to  a  rightful  or  lawful  corporate  ofganization, 
and  it  is  only  when  these  things  are  done  that  the  subscribers  become  a 
body  corporate. 

Corporatioms— Action  to  Rbstbatn  Individuals  From  Acting  as  Cor- 
poration—Parties.— An  action  against  individual  stockholders  to  re- 
strain them  from  fraudulently  usurping  the  powers  of  a  corporation 
is  properly  brought  against  them  individually,  and  the  oorporation, 
whether  de  jure  or  de  fcuUo,  is  not  a  proper  nor  necessary  party  do> 
fendant. 

Cahan%99  and  Weakley^  and  Charle$  A.  Senn^  for  the  ap» 
pellant. 

Webb  and  Tillman^  for  the  appellees. 

**•  Haralson,  J.  The  attempt  to  incorporate  the  com* 
I>a!»7,  the.  validity  of  whose  charter  is  questioned  in  this  case, 
in  that  the  defendants  are  charged  with  having  usurped  the 
franchise  of  being  a  corporation,  proceeded  under  sections 
1803-1807  "»  of  the  code  of  1876,  as  amended  by  acts  of 
1882,  1883,  pp.  6  and  40. 

In  these  statutes  it  is  provided  that  two  or  more  persons, 
desiring  to  form  themselves  into  a  private  corporation,  for 
carrying  on  any  manufacturing,  mining,  immigration,  or  in- 
dustrial business  in  this  state,  may  file  in  the  probate  court 
of  the  county,  in  which  it  is  proposed  that  the  company  shall 
have  its  principal  place  of  business,  a  -written  declaration^ 
signed  by  them,  setting  forth  the  names  and  residences  of  the 
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pciitionerSf  the  name  of  the  proposed  corporation,  the  amount 
of  the  capital  stock,  and  the  number  of 'shares  into  which  it  is 
to  be  divided,  and  other  matters  as  prescribed  in  section  1808. 

Thereupon  the  probate  judge  must  issue  a  commission  to 
the  petitioners,  or  to  any  two  or  more  of  them,  to  open  books 
of  subscription  and  proceed  with  the  business  of  procuring 
the  subscription  of  the  capital  stock,  as  provided  in  section 
1804. 

A1]  subscriptions  are  required  to  be  made  payable  in  money, 
or  in  labor  or  property,  at  its  money  value:  Sec.  1805.  Sec* 
tion  1806  provides,  that  when  not  less  than  fifty  per  cent  of 
the  proposed  capital  stock  has  been  subscribed,  by  bona  fide 
subscribers,  the  board  of  corporators  shall  call  the  subscribers 
together,  and  they  shall  proceed  to  organize  the  corporation, 
by  electing  from  themselves  a  board  of  directors  of  not  less 
than  three  nor  more  than  nine  members,  who,  in  turn,  shall 
elect  from  this  number  a  president  and  secretary. 

It  is  then  provided,  in  section  1807,  as  amended,  that  upon 
the  completion  of  the  organization,  and  the  payment  to  the 
treasurer  of  the  company,  or  to  some  officer  designated  for 
that  purpose,  in  cash,  at  least  twenty  per  cent  of  the  capital 
subscribed,  payable  in  money,  and  the  payment  of  the  re- 
mainder of  the  capital  so  subscribed  for,  payable  in  money, 
being  secured  to  be  paid,  •  .  •  .  and  also  the  delivery  to  such 
officers  of  at  least  twenty  per  cent  of  the  property  subscribedt 
•  .  .  .  the  board  of  corporators  shall,  in  writing,  over  their 
own  signatures,  certify  the  same  to  the  judge  of  probate,  who 
shall  issue  to  them  a  certificate,  that  they  have  been  fully 
organized  according  to  law,  under  the  name  and  for  the  pur- 
poses indicated  in  their  written  declaration,  and  are  fully 
authorized  to  commence  business  under  their  charter. 

The  code  of  1886  provides  that  **  an  action  may  be  brought 
in  the  name  of  the  state,  on  the  information  of  any  person,  for 
the  purpose  of  vacating  the  charter  or  annulling  ***  the  ex- 
istence of  any  corporation,  other  than  municipal,"  for  five 
en  uses  specified  in  section  3167. 

And,  again,  that  ''an  action  may  be  brought  in  the  name  of 
the  state  against  the  party  offending,  in  the  following  cases" 
— ^naming  three  causes  of  offense,  the  third  and  last  of  which 
is,  **  when  any  association,  or  number  of  persons,  act  within 
tins  state  as  a  corporation,  without  being  duly  incorporated": 
Section  3170. 

Under  either  of  these  sections — to  annul  a  charter,  or  to 
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exclude  persons  from  exercising  corporate  franchisee^  when 
they  have  not  been  duly  incorporated — the  judge  of  the  cir- 
cuit court  may  order  the  action  brought-rr-under  section  3167, 
whenever  he  has  reason  to  believe  that  any  one  of  the  acta  or 
omissions  specified  in  that  section  can  be  proved,  and  it  ia 
necessary  for  the  public  good;  or,  under  section  3170,  when  he 
believes  that  any  one  of  the  acts  specified  in  that  section  can 
be  proved,  and  it  is  necessary  for  the  public  good;  or,  under 
either  one  of  them,  for  the  causes  specified  in  them,  *^  an  action 
may  be  brought  on  the  information  of  any  person  giving 
security  for  the  costs  of  the  action,  to  be  approved  by  th» 
clerk,"  the  provision  being  the  same  in  both  Fections,  for  th» 
action  by  private  persons,  sections  3168  and  3171. 

The  information  in  this  case  was  filed  without  the  direc- 
tion of  the  judge  of  the  circuit  court,  and  was  instituted  b7 
Hercules  Sanche,  in  the  name  of  the  state,  on  his  relation, 
having  given  aecurity  for  costs,  approved  by  the  clerk  of  th» 
circuit  court  It  charged,  in  substance,  that  the  defendants 
and  their  associates  were  acting,  and  claimed  to  act,  as  a 
corporation,  under  the  name  of  ''The  Electro  Libration  Com- 
pany,'' by  virtue  of  certain  proceedings  in  the  probate  ofilice 
of  Jefferson  county,  described  in  the  information,  which  were 
had  and  taken  under  the  provisions  of  the  code  of  1876,  first 
above  referred  to,  for  the  purpose  of  incorporating  said  com* 
pany,  but  which  are  alleged  to  have  been  merely  colorable  and 
abortive  because:  1.  Notwithstanding  the  report  of  the  com* 
missionersj  that  ten  thousand  shares  of  one  hundred  dollars 
each  of  the  capital  stock  of  the  company  had  been  duly  and 
regularly  and  in  good  faith  subscribed  for,  and  that  the  sub- 
scribers bad  paid  the  entire  subscription  of  one  million  dol* 
lars  to  the  capital  stock  of  said  corporation,  paid  by  causing 
to  be  conveyed  to  it  the  property  which  they  had  subscribed 
for  said  stock,  yet,  as  a  matter  of  fact,  not  fifty  per  cent  of 
the  proposed  capital  stock  of  one  million  dollars,  nor  any^ 
appreciable  part  thereof,  had  been  subscribed  by  bona  fide 
subscribers,  nor  had  the  subscribers  agreed  to  pay  money,  or 
money's  worth,  on  account  of  their  said  subscriptions,  nor  was 
it  ^^^  understood  or  intended  that  they  should  pay  or  trans- 
fer to  the  company  money  or  labor  or  property  at  its  actual 
value  in  payment  of  the  subscriptions,  but  the  promoters  and 
organizers  of  said  proposed  corporation  entered  into  a  scheme, 
in  violation  of  the  statutes,  under  which  they  purport  to  organ- 
ize, whereas,  in  point  of  fact,  the  subscribers  undertook  to 
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transfer,  and  did  transfer,  to  said  company,  in  full  payment 
of  their  subscription  of  one  million  dollars,  only  the  possibil* 
ity  of  obtaining  a  patent,  which  possibility  had  no  commercial 
Talue  whatever,  and  for  which  they  had  agreed  to  pay  only 
ten  thousand  dollars,  of  which  only  five  thousand  dollars  had 
then  been  paid,  no  patent  having  been  obtained;  2.  It  i» 
sverred  that  not' twenty  per  cent  of  the  capital  stock  of  said 
corporation,  which  section  106  of  code,  as  amended,  required 
should  be  paid,  nor  any  appreciable  sum  of  that  amount,  had,, 
at  the  time  of  making  said  report,  or  has  ever  been,  paid  in 
cash,  to  the  treasurer  of  said  pretended  corporation,  nor  to  any 
oflBcer  designated  for  that  purpose,  nor  was  it  ever  intended  or 
ondeistood  that  it  should  be  paid,  in  the  equivalent  of  cash,, 
Dor  iu  property  of  the  value  of  twenty  per  cent,  nor  in  labor 
of  that  value,  but  said  stock  was  fictitiously  issued. 

The  prayer  of  the  petition  followed  section  3178  of  th» 
code,  that  the  defendants,  wI)o  were  the  so-called  directors  of 
said  pretended  corporation,  residing  in  Alabama,  and  their 
associates,  be  excluded  and  ousted  from  the  said  franchise  of 
acting  as  a  corporation,  and  pay  the  cost  of  the  proceeding. 

The  defendants  demurred  to  the  information,  assigning 
numerous  grounds.  One  of  these  grounds  was,  that  the  said 
Electro  Libration  Company  had  not  been  made  a  party  to  the 
suit  The  court  sustained  the  demurrer  on  this  ground — as  it 
would  seem  from  the  opinion  on  file — giving  the  plaintiff  the 
privilege  of  amending,  which  he  declined  to  do,  and.judg* 
ment  was  rendered  on  the  demurrer,  in  favor  of  defendants.. 
Let  U8  consider  these  several  grounds  of  demurrer. 

1.  It  was  unnecessary  for  the  plaintiff,  as  is  urged  as  ground 
for  demurrer,  to  obtain  the  direction  of  the  circuit  judge,  be* 
fore  the  institution  of  this  suit,  whether  it  be  held  to  hav» 
been  brought  under  section  3167  or  section  3170  of  the  code. 
Under  either,  the  judge  may  direct  the  bringing  of  an  action,. 
or,  it  may  be  brought  on  the  information  of  any  person,  by 
bis  giving  security  for  the  costs  of  the  action.  The  judge 
acts  independently  of  any  person,  in  directing  an  action 
under  either  section,  and  any  person  who  desires  to  bring  an 
action  under  either  may  do  so,  without  consulting  the  judge,. 
and  getting  his  direction.  The  statute  is  so  plain  to  ^^^ 
this  effect,  as  to  defy  argument  to  make  it  plainer:  ChesBhire 
r.Pe^,  116  111.493. 

2.  It  is  objected  that  the  information  shows,  that  there  are 
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t>th6r  stockholdersy  besides  the  defendants,  who  are  not^  and 
iirho  ought  to  have  been  made,  parties  defendant. 

But  this  ground  is  not  well  taken,  since  when  the  parties 
are  very  numerous,  or  there  are  many  in  the  same  interest 
who  cannot  be  easily  ascertained;  or  where  the  question  is 
one  of  common  interest,  and  one  or  more  may  sue  or  defend 
for  the  whole;  or  where  the  parties  form  a  voluntary  associar 
tion,  and  those  made  defendants  may  be  fairly  presumed  to 
represent  the  interests  of  all,  the  action  may  proceed  against 
any  number,  in  .such  cases,  less  than  the  whole.  This 
information  alleges  that  the  defendant'^  associates  are  too 
numerous  to  be  brought  upon  the  record,  some  are  unknown 
and  the  remainder  are  nonresidents.  It  would  seem  that  the 
defendants,  the  chosen  officers  and  directors  of  the  alleged 
corporation,  its  governing  body,  would  fairly  represent  the 
other  stockholders:  Story's  Equity  Pleading,  sees.  97,  99; 
Ewing  v.  State,  81  Tex.  172;  People  v.  Carpenter ^  24  N.  Y. 
«6;  Chesshire  v.  People,  116  111.  493. 

3.  The  objection,  that  the  plaintiff  seeks  to  make  others 
parties  defendant,  by  describing  them  as  associates,  without 
giving  their  names  or  otherwise  designating  them,  is  predi- 
cated on  an  erroneous  assumption,  that  plaintiff  seeks  to 
make  the  persons  referred  to  parties  defendant.  The  allega- 
tion is,  that  the  defendants,  '*  together  with  their  associates, 
in  what  is  called  the  Electro  Libration  Co are  usurp- 
ing the  privilege  and  franchise  of  being  a  corporation."  The 
information  is  against  individuals,  who  are  charged  with 
iisurping  a  franchise  to  be  a  corporation,  and  they  are  the 
only  parties,  made  or  sought  to  be  made  defendants. 

4.  There  was  no  waiver  on  the  part  of  the  state  of  its  right 
to  bring  this  suit  as  is  charged.  The  demurrer  fails  to  point 
out  in  what  the  waiver  consists,  and  no  fact  is  stated  in  the 
information,  which  would  amount  to  waiver,  by  acquiescence 
or  otherwise.  If  the  fraudulent  acts  of  the  defendants,  as 
<li8closed  in  the  information,  be  true  they  can  acquire  no  ad- 
vantage which  their  own  alleged  fraudulent  conduct  enables 
them  to  set  up.  The  action  on  the  part  of  the  state,  in  not 
iiaving  instituted  legal  proceedings  against  them,  heretofore, 
superinduced  by  the  fraudulent  representations  and  conceal- 
inents  of  the  real  facts  by  defendants,  will  not  be  treated  as 
an  omission  of,  or  acquiescence  on  the  part  of,  the  state  in 
their  clnim  to  corporate  existence. 

**^  5.  It  was  objected,  again,  that  the  information  showed 
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that  this  action  was  nnder  section  3167  of  the  code,  which 
authorizes  an  action  to  vacate  a  charter  or  to  annul  the  exist* 
ence  of  any  corporation  other  than  municipal,  and  there  is  no 
averment  of  any  of  those  causes  for  which  this  may  be  done. 
But  this  ground  of  objection  has  no  foundation,  since  the  in* 
formation  shows  plainly  enough  on  its  face  that  it  is  brought 
under  section  8170  of  the  code.  To  bring  an  action  under 
the  first  named  of  these  sections,  the  proceedings  would  neces* 
sarily  be  against  the  corporation  admitting  its  existence;  but 
th^  plaintiff  in  this  action  nowhere  admits  that  said  company 
ever  bad  corporate  existence,  but  the  burden  of  his  complaint 
is  that  it  has  no  such  existence,  and  defendants,  in  claiming 
such  a  right  for  it,  are  mere  usurpers  of  corporate  franchises, 
from  which  they  ought  to  be  excluded.  The  attorneys  for 
defendants  seem  to  admit  that  the  action  is  under  section 
3170. 

6.  It  now  becomes  pertinent  to  inquire  if  the  proceedings 
had  in  the  probate  court  gave  this  company  corporate  life, 
and  in  doing  so  we  will  make  reference  to  the  adjudged  cases 
on  the  subject  as  the  best  exposition  we  can  give. 

The  case  of  Jersey  City  Qob  Co.  v.  Dioight,  29  N.  J.  Eq.  242, 
18  in  many  respects  like  the  one  we  consider.  The  defend- 
ants, thirteen  in  number,  claimed  to  have  acquired  corporate 
existence  under  a  general  statute  authorizing  the  formation 
of  gas  companies,  which  provided  that  thirteen  persons  may 
become  a  corporation  on  complying  with  certain  prerequisites 
prescribed  by  it,  similar  in  many  respects  to  the  statute 
under  which  these  defendants  sought  incorporation,  one  of 
which  requirements  was  the  subscription  of  at  least  one-half  of 
the  entire  capital  stock,  and  the  payment  of  twenty  per  cent 
thereon  in  cash.  The  court  say:  *'The  complainants  deny 
the  corporate  existence  of  the  defendants.  They  allege  the 
defendants  are  not  a  corporation  and  never  have  been.  It  is 
admitted  they  filed  articles  of  association  and  an  affidavit, 
showing  an  ostensible  compliance  with  the  statute,  but  their 
compliance  is  charged  to  have -been  vicious  and  fraudulent. 
The  complainants  say  that  one-half  of  the  capital  stock  of 
the  projected  corporation  was  not  actually  subscribed,  and 
that  twenty  per  centum  was  not  paid  in  cash  by  each  sub- 
scriber on  his  subscription  before  the  articles  were  filed,  but 
that  some  of  the  subscriptions  were  entirely  fictitious.  •  •  •  • 
Upon  the  facta  admitted  I  do  not  think  that  this  subscription 
can  be  regarded  as  coming  up  to  the  standard  prescribed  by 
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the  statute It  is  designed   to  prevent  ^^*  persona, 

without  means  and  of  doubtful  integrity,  launching  great 
corporate  enterprises  wholly  at  the  risk  of  others,  solely  to 
get  remunerative  positions  or  a  chance  to  speculate  on  the 

-capital  of  others Any  attempt  to  acquire  corporate 

functions  by  a  pretentious  or  evasive  compliance,  no  matter 
what  the  papers  may  say  on  their  face,  must  be  denounced  as 
a  fraud  upon  the  law.  By  this  law,  a  corporation  is  made  self- 
creative,  and  a  grant  of  a  franchise  is  made  to  flow  from  the 
act  of  the  grantee;  the  act  is  the  grant,  but  to  have  this  effect 

it  must  be  what  the  law  requires,  and  not  a  sham My 

conclusion  is,  that  it  is  clearly  shown  the  defendants  have 
attempted  to  acquire  corporate  life  and  power  by  a  feigned 
compliance  with  the  law,  and  their  effort  must  therefore  be 
adjudged  abortive. 

In  Paterson  v.  Arnold,  45  Pa.  St.  410,  the  supreme  court  of 
Pennsylvania  held  that  when  a  company  is  incorporated  by 
act  of  assembly,  the  charter  is  conclusive  evidence  of  its 
validity,  but  when  the  act  or  organization  is  under  the  gen- 
eral manufacturing  law,  the  charter,  though  binding  on  its 
members,  covers  no  fraud  that  may  have  been  used  in  form- 
ing it;  that  the  omission  of  stockholders  to  pay  their  stock  as 
required  by  law  is  a  violation  of  the  law  by  which  the  charter 
was  procured,  and  it  is  no  shield  against  creditors. 

The  Indiana  court  on  appeal,  in  an  action  of  quo  warranto^ 
brought  under  a  statute  similar  to  ours  against  individuals, 
challenging  their  right  to  act  as  a  railroad  corporation  at- 
tempted to  be  organized  under  the  general  law,  say:  ^'Merely 
simulated  subscriptions  made  by  persons  who  are  neither 
actually  nor  apparently  able  to  pay  the  amount  subscribed, 

cannot  answer  the  purpose  of  the  statute They  are  an 

attempt  to  acquire  corporate  functions,  not  by  compliance 
with  law,  but  by  a  disingenuous  evasion  of  it":  Holman  v. 
State,  105  Ind.  569. 

Our  own  court,  in  line  with  these  decisions,  in  an  adjudica- 
tion on  a  similar  incorporation  statute,  held  that  the  con- 
ilitions  to  organization,  as  laid  down  in  the  statute,  are 
prerequisite  to  riglitful,  lawful  organization,  and  that  it  is 
only  when  these  things  are  done  that  the  subscribers  become 
a  body  corporate,  with  the  powers  conferred  by  the  laws  on 
private  corporations:  Central  etc,  Assn.  v.  Alabama  Gold  Life 
Ins.  Co.,  70  Ala.  131;  Sparks  v.  Woodstock  Iron  etc.  Co.,  87 
Ala.  294. 
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Section  6  of  article  14  of  the  constitution  of  the  state  pro* 
Tides,  '*  That  no  corporation  shall  issue  stock  or  bonds  except 
for  money,  labor  done,  or  money  or  property  actually  **•  re* 
ceived,  and  all  fictitious  increase  of  stock  or  indebtedness 
shall  be  void."  _ 

In  construing  this  clause  of  the  constitution  we  held  that  \ 
one  purpose  was  to  protect  the  public,  as  well  as  stockhold- 
ers, against  spurious  and  worthless  stock,  by  the  process  of 
watering — in  other  words,  from  fraudulent  issuing  and  put* 
ting  on  the  market  fictitious  corporate  stock,  which  is  based 
on  nothing  valuable,  as  a  consideration  for  its  issue:  Williami 
V.  Evan$,  87  Ala.  725. 

7.  Was  the  company  claiming  to  be  a  corporation  a  neces* 
sary  party  to  this  proceeding?  The  language  of  the  demurrer 
is,  *'  said  corporation,  as  a  body  corporate,  is  not  made  a  party 
defendant  to  said  suit" 

The  learned  counsel  for  the  defendants  admits  in  argument 
that  in  such  a  proceeding  as  this  the  corporation  itself,  and 
the  individuals,  cannot  be  joined  as  defendants;  that  when  * 
the  action  is  under  section  3170  of  the  code,  as  this  one  is,  it 
must  be  against  the  parties  offending,  and  not  against  them 
and  the  corporation  jointly,  and  when  the  individuals  simply 
act  as  agents  of  the  corporation  de  facto — ^formally,  if  not 
legally,  organized — the  action  must  be  against  the  corporation 
alone;  or,  in  other  words,  if  there  has  been  an  attempt  at  or. 
ganization,  under  the  statute,  however  imperfect  and  fruitless 
the  result,  the  forms  of  the  law  having  been  complied  with, 
the  action  must  be  against  the  pseudo  corporation;  but  if  there 
has  been  a  naked  usurpation  of  a  franchise  to  be  a  corpora- 
tion,  without  any  pretext  at  organization,  then,  and  only  then, 
must  the  action  be  against  the  individual  usurpers. 

In  our  research,  aided  by  the  industry  of  counsel,  we  have 
found  but  one  case  which  seems  to  support  this  suggestion  of 
defendant's  counsel,  that  of  People  v.  Flinty  64  Cal.  49,  which 
is  weakened,  if  not  destroyed,  by  the  later  case  in  the  same 
court,  of  People  v.  Stanford,  77  Cal.  360,  where  the  proceeding 
was  against  the  railroad  corporation,  as  one  of  the  defendants, 
with  others,  alleging  that  the  individuals  named  as  defend- 
ants, and  the  railroad  company,  were  falsely  claiming  that 
there  was  such  a  corporation,  and  that  they  have  unlawfully 
hdd  and  exercised,  and  claimed  the  right  to  exercise,  divers 
powers,  etc.  The  court  say  that  the  proceeding  is  an  anomaly; 
that  a  corporation  cannot  be  sued  as  such,  and  brouglit  into 
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court,  and  the  action  maintained  against  it,  ou  the  ground 
that  it  ]R  not  a  corporation.  If  it  is  intended  to  draw  in  ques- 
tion the  franchises  of  the  corporation,  the  proceedings  must 
be  against  the  individuals  who  usurp  the  franchise.  If  it  iB 
claimed  that  the  corporation  is  ^*^  usurping  privileges  and 
powers  not  belonging  to  it,  the  corporation  is  the  proper  and 
only  party. 

In  Indiana  they  have  a  statute  similar  to  ours,  authorizing 
an  action  against  any  association  or  number  of  persons  acting 
within  the  state  as  a  corporation  without  being  legally  incor- 
porated.  The  only  difference  between  their  statute  and  oura 
is,  that  ours  uses  the  word  'Muly''  instead  of  'legally"  in- 
corporated, and  theirs  also  provides,  like  ours,  for  an  action 
against  the  corporation  for  forfeiture  of  its  charter  for  acta 
which  amount  to  a  forfeiture  or  surrender. 

In  construing  this  statute  the  supreme  court  of  that  state 
held  that  an  information  against  a  corporation  in  its  corpo- 
rate name,  charging  that  it  has  not  been  legally  organized, 
and  pointing  out  certain  defects  in  its  organization,  and  pray* 
ing  a  dissolution  of  its  franchises,  was  bad,  not  being  against 
the  individuals  claiming  to  be  a  corporation,  and  holding 
that  it  could  not  be  brought  into  court,  as  a  corporation,  to 
answer  an  allegation  that  it  is  not  and  never  was  a  corpora* 
tion,  and  that  when  a  corporation  is  brought  into  court  in  its 
corporate  name,  its  existence  as  such  is  admitted:  Mud  Creek 
Draining  Co.  v.  State^  43  Ind.  236. 

In  the  state  of  New  York  an  action  is  authorized,  as  here, 
**  when  any  association  or  number  of  persons  shall  act  within 
this  state  as  a  corporation  without  being  legally  incorporated." 
Ours  is  a  transcript  of  their  law,  substituting  the  word  "duly'' 
for  *^  legally."  In  a  quo  warranto  proceeding,  calling  on  a 
railroad  company,  organized  under  general  statutes,  to  show 
by  what  warrant  it  used  certain  franchises  alleged  to  have 
been  usurped,  the  court  say:  "  If  the  information  in  this  case 
had  for  its  object  to  oust  the  defendants  from  acting  as  a  cor* 
poration,  and  to  test  the  fact  of  their  incorporation,  it  should 
have  been  filed  against  the  individuals;  if  the  object  was  to 
effect  a  dissolution  of  the  corporation,  which  had  had  an 
actual  existence,  or  to  oust  such  corporation  of  some  fran- 
chises which  it  unlawfully  exercised,  then  the  information  is 

correctly  filed  against  the  corporation When,  there* 

fore,  an  information  is  filed  against  a  corporation,  the  exist* 
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ence  of  the  corporation  is  admitted  ":  People  y.  Reneeelaer  eie* 
R.  R.  Co,,  15  Wend.  114;  80  Am.  Dec.  33. 

In  Ohio  they  have  statutes  similar  to  ours  authorizing  ac- 
tions against  corporations  for  violations  of  charters,  misuser 
or  forfeiture  of  franchise,  and  against  any  association  of  per- 
sons who  act  as  a  corporation  without  being  legally  incorpo- 
rated; and  in  a  proceeding  against  a  company  by  its  corporate 
name,  charging  a  usurpation  of  certain  corporate  franchises, 
the  supreme  court  of  that  state  held  that  when  ^*'  the  fran- 
chise* to  be  a  corporation  is  drawn  in  question,  the  proceedings 
under  the  statute  should  be  against  the  individuals  who  usurp 
such  franchise,  or  who  assume  to  act  as  a  corporation,  saying: 
**  We  are  aware  of  no  case  in  this  country  in  which  a  body, 
sued  as  a  corporation,  has  been  ousted  of  a  franchise  to  be  a 
corporation,  on  the  ground  that  it  never  had  a  legal,  corporate 
existence;  and  in  England,  the  only  case  appears  to  be  that 
of  Rex  V.  Chester^  2  Term  Rep.  565,  and  it  was  a  municipal, 
and  not  a  trading,  corporation.  But,  on  principle,  it  seems 
to  be  irregular  that  judgment  should  be  asked  against  a  de- 
fendant whose  very  existence  the  plain  tiff  denies":  State  v. 
Cincinnati  Gaslight  etc.  Co.,  18  Ohio  St.  262.     , 

In  the  Indiana  case  already  referred  to,  Holman  v.  State,  105 
Ind.  669,  the  court  held  that  the  information  was  rightly  ex- 
hibited against  the  individuals  named  as  defendants,  requir- 
ing them  to  show  by  what  authority  they  assumed  to  act  as  a 
corporation,  and  that  in  such  a  proceeding  it  might  be  shown 
the  subscriptions  were  fraudulent,  and  never  made  in  good 
faith,  and  if  the  action  was  against  the  corporation  no  such 
inquiry  would  be  allowed. 

In  Cheeshire  v.  People,  116  111.  493,  which  was  an  informa* 
tion  against  individuals  assuming  to  act  as  directors  of  a  cor- 
poration, whose  legal  existence  was  denied  in  the  information, 
the  court  held  that  it  would  be  impossible  to  make  the  cor- 
poration a  party.  The  only  persons,  if  that  hypothesis  be 
true,  to  be  brought  before  the  court,  to  test  the  validity  of  tho 
organization  of  the  district,  are  those  assuming  to  act  in  th» 
eapacity  of  directors. 

In  line  with  the  foregoing  are  the  following  decisions:  Pea- 
pie  Y.  Spring  Valley,  129  111.  169:  State  v.  Barron,  67  N.  H. 
498;  PeojAs  v.  CarpenUr,  24  N.  Y.  86;  StaU  v.  Coffee,  69  Mo. 
69;  State  v.  Commercial  Bank,  33  Miss.  474. 

The  text*books  maintain  the  same  doctrine.  High  on  Ex- 
traordinary Remedies,  section  661^  is  as  follows:  "  Some  con- 

AM.  St.  imt^  Vol.  XXX VUL-  U 
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flict  of  authority  has  existed  in  this  country  as  to  the  effect  of 
instituting  proceedings  against  a  corporation  eo  nomine.  But 
the  weight  of  authority  may  be  now  regarded  as  sustaining 
the  proposition  that  the  effect  of  filing  an  information  against 
a  corporation  by  its  corporate  name,  to  procure  a  forfeiture  of 
its  charter,  or  to  compel  it  to  disclose  by  what  authority  it 
exercises  its  corporate  franchise,  is  to  admit  the  existence  of 
the  corporation.  Its  corporate  existence  cannot  be  afterwards 
controverted":  1  Dillon  on  Municipal  Corporations,  sec.  892; 
Angell  and  Ames  on  Corporations,  sec.  756;  Boon  on  Corpora- 
tions, sec.  165. 

8.  It  can  make  no  difference  in  a  proceeding  of  this  char- 
acter, whether  the  corporation  is  one  de  jure  or  de  facto,  as 
*'*  to  the  results  of  the  trial.  In  either  case  the  governing 
power,  the  directors,  would  defend.  If  it  be  ascertained  that 
the  company  has  corporate  existence,  the  action  fails,  and  if 
it  be  found  that  the  defendants  act  without  being  duly  incor- 
porated, a  judgment  of  exclusion  from  the  usurped  franchise 
will  be  rendered,  and  the  creditors  and  stockholders  in  such 
case  have  ample  remedies  in  the  courts  for  their  protection. 

And  so,  if « the  action  is  under  section  3167,  against  the 
company  only,  for  the  purpose  of  vacating  its  charter  or  an- 
nulling its  corporate  existence,  and  the  judgment  is  against 
the  corporation,  as  in  the  case  of  a  judgment  against  indi* 
vidual  usurpers  of  a  franchise,  the  circuit  court  would  not  be 
competent  to  wind  up  its  affairs,  and  the  creditors  and  stock* 
holders  would  seek  remedies  in  other  actions:  Statey,  Atchison 
etc,  R.  R,  Co.,  24  Neb.  148;  8  Am.  St.  Rep.  164;  Society  Perun 
V.  Cleveland,  43  Ohio  St.  481. 

It  cannot  be  doubted,  after  what  has  been  said,  that  the  al- 
legations of  the  complaint  in  this  case,  if  true,  are  sufficient 
to  entitle  the  plaintiff  to  his  judgment  as  authorized  by  the 
fitatute,  and  that  the  demurrer  to  the  information  ought  to 
have  been  overruled. 

Reversed  and  remanded.  

Corporations — Action  to  Dissolve — Bt  Whom  BRonHT.— The  ererdte 
of  a  corporate  franchiae  can  oaly  be  oalled  into  questioa  by  the  public: 
Cleveland  etc  H,  R,  Co.  ▼.  Speer,  56  Pa.  St.  325;  94  Am.  Deo.  84;  Rnffe}-ty  ▼. 
Central  Traction  Co.,  147  Pa.  St.  579;  30  Am.  St.  Rep.  763,  and  note  with 
cases  oolleoted;  WiUkinf  v.  CUhten^'  Rjf,  Co.,  130  Ind.  71;  SO  Am.  St.  Rep. 
201,  and  note.  The  validity  of  a  corporate  franchise  can  only  be  attacked 
at  the  instance  of  the  sUte:  Selma  etc  R.  R.  Co.  r.  Tipton,  5  AU.  787;  39 
Am.  Dec.  344;  Elizabeth  CUy  Academy  ▼.  Lind^ay^O  Ired.  476;  45  Am.  Dec 
500.     The  state  alone  can  enforce  the  forfeiture  of  a  corporate  franchise  for 
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A^leot  to  mak^  tlia  ntams  of  its  ezpenditnret  and  profits  •■  required  by 
ita  diarter:  Siaie  r.  Fowih  New  Hcanpihire  Turnpike^  16  K.  H.  162;  41  Am. 
Dea  690,  and  note.  An  action  brought  by  the  attoraey  general  to  annal 
the  charter  of  a  corporation,  because  it  has  by  violation  of  law  become  liable 
to  diaaolntion,  is  strictly  a  people's  action,  which  may  be  brought  in  the 
-name  of  the  people  without  a  relator:  People  ▼.  Buffalo  Stone  eie.  Co.,  131 
If.  Y.  140.  See  People  ▼.  Dtuhaway  Aeen.,  84  Gal.  116.  Where  there  has  been 
Jio  waiTer  of  forfeiture  a  judgment  in  a  edre/aeiaa  proceeding  by  the  people 
against  the  corporation  that  the  corporate  rights  be  foneited,  operates  to 
-diasoltre  the  corporation:  Danville  Seminary  v.  MoU,  136  III.  289.  See  the 
•extended  note  to  State  w,  Atchison  etc  R.  R.  Ca,  6  Am.  St.  Rep.  179. 

CoHFORATiONB'CBBATioy.— A  substantial  compliance  with  all  the  pro- 
viaiona  of  the  law  under  which  a  corporation  is  created  is  required  before 
the  corporation  can  be  said  to  have  such  an  existence  as  entitles  it  to  do 
bosinesa:  Waii4m  r.  OUoer,  49  Kan.  107;  33  Am.  St  Rep.  355,  and  notei 
People  T.  Montedto  Water  Co.,  97  CaL  276;  33  Am.  St  Rep.  172,  and  ex- 
tended note. 

CORPDRATIOHI. — JxiVViJnOTIB  TO  RKlTEtAIK    TBS    UnLAWTUL    BxBBOIBB 

OF  OoRFORATB  PKiYiLiGn:  Soo  the  extended  note  to  Orightou  t.  Dahmer, 
35  Am.  St  Rep.  676. 
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NiouoKNOB — Fkllow-ssrvamtb. — A  master  is  not  liable  for  an  injury  in* 
flicted  upon  a  serrant  through  the  negligence  of  a  fellow-serrant 

Kbglioxnob — FKLLOW-SKBYAiiiTS. — Car  inspectors  and  trainmen  are  fellow- 
serrants. 

XviDUfOB — PBnuKpnoN. — ^Thb  Commoh  Law  ov  Omb  Statb  is  presumed 
to  be  the  same  as  that  of  another  state  where  the  action  is  brought 

Cobfuct  of  Laws — ^NkgligbncB'Rbcovkrt  fob  Injury  Rbcbiyxd  m 
Amothbb  Statb. — There  can  be  no  recovery  in  one  state  for  injury  re* 
eeived  through  negligence  in  another,  unless  the  inHiction  of  the  injnxy 
is  actionable  under  the  law  of  the  state  where  it  is  sustained. 

Hbouobmcb— Reoovbrt  fob  Ibjurt  Rboeivbd  in  Anothbr  Statb. — 
Although  the  negligeacet  which  is  the  proximate  cause  of  injury  in- 
flicted by  one  fellow-servant  upon  another,  occurs  in  one  state,  while 
the  injury  is  received  in  another,  there  can  be  no  recovery  for  such  in- 
jury in  the  former  state  based  on  ita  laws,  unless  a  right  of  action  for 
the  injury  is  given  by  the  laws  of  the  latter. 

OoHFLicr  OF  Laws — Extraterritorial  Opbratiox  of  Statttb.— The  law 
of  a  state  in  which  a  railroad  brakeman  is  iujured  through  the  negli* 
gence  of  a  fellow-servant  determines  his  right  to  recover,  although  that 
law  ia  opposed  to  the  law  of  another  state  in  which  the  negligence 
occurs,  and  which  b  also  the  domicile  of  the  parties  and  the  place  in 
which  the  contract  of  employment  is  made.  If  he  cannot  maintain  an 
action  for  the  injury  in  the  former  state  he  cannot  recover  in  the  latter. 

J.  W.  FeweU  and  A.  O,  Smith,  for  the  appellant. 
BtooI$  and  BrooH^  for  the  appellee* 
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^^'^  McClellan,  J.  The  plaintiff,  W.  D.  Cartoll,  is,  and 
was  at  the  time  of  entering  into  the  service  of  the  defendant, 
the  Alabama  Great  Southern  Railroad  Company,  and  at  the 
time  of  being  injured  in  that  service,  a  citizen  of  Alabama. 
The  defendant  is  an  Alabama  corporation  operating  a  rail* 
road  extending  from  Chattanooga  in  the  state  of  Tennessee 
through  Alabama  to  Meridian  in  the  state  of  Mississippi.  At 
the  time  of  the  casualty  complained  of  plaintiff  was  in  the 
service  of  the  defendant  in  the  capacity  of  brakeman  oa 
freight  trains  running  from  Birmingham,  Alabama,  to  Meri* 
dian,  Mississippi,  under  a  contract  which  was  made  in  the 
state  of  Alabama.  The  injury  was  caused  by  the  breaking  of 
a  link  between  two  cars  in  fi  freight  train  which  was  proceed* 
ing  from  Birmingham  to  Meridian.  The  point  at  which  the 
link  broke  and  the  injury  was  suffered  was  in  the  state  of 
Mississippi.  The  evidence  tended  to  show  that  the  link 
which  broke  was  a  defective  link,  and  that  it  was  in  a  defect* 
ive  condition  when  the  train  left  Birmingham.  It  was  shown 
that  this  link  had  come  to  the  defendant's  road  at  Chatta* 
nooga,  Tennessee,  with  a  car  which  belonged  to  and  came  to 
that  point  over  a  road  which  was  foreign  to  the  A.  G.  S.  road; 
that  at  Chattanooga  this  foreign  car  was  coupled  into  a  train 
of  the  defendant  by  means  of  this  link,  the  destination  of  the 
car  next  in  rear  of  it  being  Birmingham,  and  the  destination 
of  the  second  car  in  the  rear  of  it,  which  belonged  to  defend- 
ant, being  Meridian,  to  which  point  the  foreign  car  was  also 
bound.  At  Birmingham  the  car  between  this  foreign  car  and 
the  A.  G.  S.  car  which  were  billed  to  Meridian  was  cut  out, 
and  these  two  were  coupled  together  by  means  of  the  link 
which  had  come  to  the  defendant  with  the  foreign  car.  The 
evidence  went  also  to  show  that  the  defect  in  this  link  con* 
sisted  in,  or  resulted  from,  its  having  been  bent  while  cold, 
that  this  tended  to  weaken  the  iron,  and  in  this  instance  had 
cracked  the  link  somewhat  on  the  outer  curve  of  the  bend, 
and  that  the  link  broke  at  the  point  of  this  crack.  It  waa 
shown  to  be  the  duty  of  certain  employees  of  defendant  sta- 
tioned along  its  line  to  inspect  the  links  attached  to  cars  to 
be  put  in  trains,  or  forming  the  couplings  between  cars  in 
trains  at  Chattanooga,  Birmingham,  and  some  points  between 
Birmingham  and  the  place  where  this  link  broke,  and  ^'^ 
also  that  it  was  the  duty  of  the  conductor  of  freight  trains  and 
the  other  trainmen  to  maintain  such  inspection  as  occasion 
afforded  throughout  the  runs  or  trips  of  such  trains;  and  the 
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evidenoa  affords  ground  for  inference  that  there  was  a  negli- 
gent omiBsion  on  the  part  of  such  employees  to  perform  this 
daty,  or,  if  performed,  the  failure  to  discover  the  defect  in,  and 
to  remove,  this  link,  was  the  result  of  negligence. 

The  foregoing  statement  of  facts,  either  proved  or  finding 
lodgment  in  the  tendencies  of  the  evidence,  together  with  the 
evidence  of  the  law  of  Mississippi,  as  to  the  master's  liability 
for  injuries  sustained  by  an  employee  in  his  service,  will  suf- 
fice for  the  consideration  and  determination  of  the  question 
which  is  of  chief  importance  in  this  case,  namely,  whether 
the  defendant  is  liable  at  all  on  the  facts  presented  by  this 
record  for  an  injury  sustained  by  the  defendant  in  the  state 
of  Mississippi.  The  a£5rmative  of  this  inquiry  is  sought  to 
be  rested  and  maintained  upon  two  distinct  propositions.  In 
the  first  place,  it  is  insisted  that  the  negligence  which  one 
aspect  of  the  evidence  tends  to  establish  is  that  of  the  de- 
fendant in  respect  of  a  duty  which  the  law  imposes  upon  the 
master,  and  which,  whether  performed  or  undertaken  to  be 
performed  in  the  particular  instance  by  the  hand  of  the  mas- 
ter, or  by  the  hand  of  one  to  whom  he  had  delegated  its  per- 
formance, is  yet  to  be  taken  as  being  performed,  or  attempted 
to  be  performed,  by  the  master  himself,  in  such  sort  that  the 
employer  is  responsible  for  its  misperformance  or  nonperform- 
ance, whereby  injury  results  to  one  of  his  employees,  under 
the  doctrine  of  the  common  law  and  wholly  irrespective  of 
statutory  provisions.  These  doctrines  are  presumed,  and  also 
ahown  by  the  evidence  in  this  case,  to  obtain  in  the  state  of 
Mississippi;  and  the  defendant  being  an  Alabama  corpora- 
tion it  cannot  be  questioned  that  an  action  may  be  main- 
tained in  this  state  to  recover  damages  for  an  injury  sustained 
in  Mississippi,  by  one  of  its  servants,  if  the  facts  present  a 
good  cause  of  action  under  the  law  of  that  state.  It  is  mani- 
fest beyond  adverse  inference  on  the  evidence,  conceding  the 
link,  the  breaking  of  which  caused  the  accident,  to  have  been 
in  a  defective  condition  when  it  came  to  defendant's  road  at 
Ohattanooga  attached  to,  and  intended  to  be  used  in  the 
further  transportation  of,  the  foreign  car,  that  it  was  so  used 
from  that  point  to  the  place  of  the  accident,  that  this  defect- 
ive condition  of  the  link  was  patent  to  such  observation  as 
should  have  been  bestowed  upon  it,  and  that  the  defect  in  it 
was  the  proximate  cause  of  the  injury  to  the  plaintiff,  it  ^'* 
is,  we  say,  clear  upon  every  aspect  of  the  testimony,  conced- 
ing all  this  to  be  true,  that  the  use  of  that  link  in  coupling 
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the  foreign  car  to  the  defendant's  train,  and  also  in  its  use 
throughout  the  voyage  from  Chattanooga  into  MiBsissippi,  was- 
due  to  the  negligence  of  employees  of  the  defendant  who- 
were  charged  by  it  with  the  duty  of  inspecting  the  link  be* 
fore  and  at  the  time  of  incorporating  the  foreign  car  into  this 
train,  and  at  the  several  points  in  Alabama  where  inspectors- 
were  stationed  as  shown  by  the  evidence;  and  also  of  the 
trainmen  charged  with  the  duty  of  inspection  as  the  train^ 
was  en  route. 

There  is  no  pretense  that  the  defendant  had  not  been  saffi-^ 
ciently  careful  in  the  selection  of  these  inspectors  or  that  thej^ 
were  incompetent.  It  is  not  pretended  that  they  were  insuflS-^ 
cient  in  number  or  stationed  at  points  too  widely  separated, 
along  the  line.  There  is  no  such  idea  advanced  as  that  the 
defendant  was  negligent  in  the  purchasing  of  links  of  ade- 
quate strength,  and  supplying  them  to  these  inspectors  and 
to  trains  generally;  or  that  there  was  any  necessity  for  the 
continued  use  of  this  link  upon  a  discovery  of  its  defective 
condition;  but,  on  the  contrary,  it  is  affirmatively  shown  that 
the  defendant  purchased  and  supplied  its  trains  and  em* 
ployees  with  all  necessary  links  of  good  quality  and  perfect 
condition  to  be  used  in  its  trains,  to  supply  the  places  of  linka 
which  became  defective  from  use,  and  to  substitute  for  de* 
fective  links  coming  to  this  road  with  foreign  cars.  The 
only  negligence,  in  other  words  and  in  short,  which  finds  sup- 
port by  direction  or  inference  in  any  tendency  of  the  evidence^ 
is  that  of  persons  whose  duty  it  was  to  inspect  the  links  of 
the  train,  and  remove  such  as  were  defective  and  replace  them 
with  others  which  were  not  defective.  This  was  the  negli* 
gence  not  of  the  master,  the  defendant,  but  of  fellow-servanta 
of  the  plaintiff,  for  which  at  common  law  the  defendant  is  not 
liable.  Thus  it  is  said  in  McKinney  on  Fellow  Servants,  sec- 
tion 127:  **  It  is  a  very  common  thing  for  train-hands  to  receive 
injury  through  the  negligence  of  persons  employed  by  the 
company  to  inspect  their  cars  to  discover  defects  and  repair 
them.  The  weight  of  authority,  perhaps,  is  to  the  effect  that 
the  negligence  of  such  employees  in  the  performance  of  such 
duties  cannot  be  attributed  to  the  company,  and  it  is  conse* 
quently  not  liable  for  it":  Citing  among  other  cases  Smith  y- 
Flint  etc.  Ry.  Co.,  46  Mich.  258;  41  Am.  Rep.  161;  Machin  v. 
Bozton  etc.  R.  R.  Co.,  135  Mass.  201;  46  Am.  Rep.  456;  Co^ 
lumbxu  etc.  R.  R.  Co.  v.  Webb,  1 2  Ohio  St.  475;  St.  Louis  etc.  Ry^ 
Co.  V.  Rice,  61  Ark.  467;  Kidwell  v.  Hovston  etc.  R.  R.  Co.,  3- 
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Wood,  313;  and  our  own  case  *••  of  Smoot  v.  Mobile  etc.  Ry. 
Co.j  67  Ala.  13;  and  these  and  other  cases  are  cited  to  the 
same  proposition  in  7  Am.  &  Eng.  Ency.  of  Law,  p.  864,  note. 

There  are  cases  which  hold  to  the  contrary,  but  the  law  is 
and  has  long  been  settled  in  this  state  as  we  have  stated  it,  the 
case  of  Smoot  ▼.  Mobile  etc.  R.  R.  Co.,  67  Ala.  13,  being  directly 
in  point:  Mobile  etc.  R.  R.  Co.  ▼.  Thomas,  42  Ala.  672,  720 
et  seq;  Mobile  etc.  Ry.  Co.  v.  Smith,  69  Ala.  245;  Louisxnlle  etc* 
R.  R.  Co.  V.  Allen,  78  Ala.  494. 

This  being  the  common  law  applicable  to  the  premises  as 
understood  and  declared  in  Alabama,  it  will  be  presumed  in 
our  courts  as  thus  declared  to  be  the  common  law  of  Mis- 
sissippi, unless  the  evidence  shows  a  different  rule  to  have 
been  announced  by  the  supreme  court  of  the  state  as  being 
the  common  law  thereof  The  evidence  adduced  here  fails  to 
show  any  such  thing;  but  to  the  contrary  it  is  made  to  appear 
from  the  testimony  of  Judge  Arnold  and  by  the  decisions  of 
the  supreme  court  of  Mississippi  which  were  introduced  on 
the  trial  below  that  that  court  is  in  full  accord  with  this  one 
in  this  respect.  Indeed,  if  any  thing,  those  decisions  go 
further  than  this  court  has  ever  gone  in  applying  the  doctrine 
of  fellow-servants  to  the  exemption  of  railway  companies  from 
liability  to  one  servant  for  injuries  resulting  from  the  negli- 
gence of  another,  holding  in  one  case  that  an  hostler  whose 
only  duty  it  was  to  supply  an  engine  with  sufficient  sand  be* 
fore  turning  it  over  to  the  engineer  to  go  on  the  road  is  a 
fellow-servant  of  the  engineer  for  whose  negligent  failure  to 
supply  the  same  the  company  would  not  be  liable:  Louisville 
eU.  Ry.  Co.  v.  Petty,  67  Miss.  255;  19  Am.  St.  Rep.  304;  in  an- 
other, that  a  section  foreman  and  a  laborer  working  under 
him  were  fellow-servants  in  such  sort  that  their  common 
master  would  not  be  liable  for  the  negligence  of  the  former 
in  attempting  to  repair  a  fishbar  which  he  ought  to  have  die- 
carded  and  applied  for  a  new  one:  iMgrone  v.  Mobile  etc.  R.  R, 
Co.,  67  Miss.  592;  and  in  yet  another  case,  that  a  section 
foreman  and  trainman  are  fellow-servants  in  respect  of  the 
negligence  of  the  former  unknown  to  the  company  in  failing 
to  keep  the  track  in  repair,  and  that  an  engineer  on  a  passing 
train  who  was  injured  in  consequence  could  not  recover  against 
common  employer:  New  Orleans  etc.  R.  R.  Co.  v.  Hughes,  49 
Miss.  258;  and  the  doctrine  of  this  case  is  said  by  Mr.  McKin- 
ney  to  be  "  substantially  the  rule  recognized  by  the  English 
oommon-Iaw  decisions":  McKinney  on  Fellow  Servants,  p. 
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82,  sec.  29.  See,  also,  McMaster  ▼•  Illinoia  Cent.  R.  R.  Co., 
65  Miss.  264;  7  Am.  St.  Rep.  653. 

*'*  Proceeding,  therefore,  on  the  preen mptions  we  are 
authorized  to  indulge,  and  also  on  the  evidence  adduced  in 
this  case  as  to  the  law  of  Mississippi  in  this  connection,  and 
upon  the  testimony  most  favorable  to  the  plaintiff  as  to  the 
cause  of  his  injuries,  we  feel  entirely  safe  in  declaring  that 
plaintiff  has  shown  no  cause  of  action  under  the  common 
law  as  it  is  understood  and  applied  both  here  and  in  Missis- 
sippi. 

It  is,  however,  further  contended  that  the  plaintiff,  if  his 
evidence  he  believed,  has  made  out  a  case  for  the  recovery 
sought  under  the  Employer's  Liability  Act  of  Alabama,  it 
being  clearly  shown  that  there  is  no  such  or  similar  law  of 
force  in  the  state  of  Mississippi.  Considering  this  position 
in  the  abstract;  that  is,  dissociated  from  the  facts  of  this 
particular  case  which  are  supposed  to  exert  an  important 
influence  upon  it,  there  cannot  be  two  opinions  as  to  its 
being  unsound  and  untenable.  So  looked  at,  we  do  not 
understand  appellee's  counsel  even  to  deny  either  the  prop- 
osition or  its  application  to  this  case  that  there  can  be  no 
recovery  in  one  state  for  injuries  to  the  person  sustained  in 
another,  unless  the  infliction  of  the  injuries  is  actionable 
under  the  law  of  the  state  in  which  they  were  received.  Cer- 
tainly this  is  the  well-established  rule  of  law,  subject  in  some 
jurisdictions  to  the  qualiflcation  that  the  infliction  of  the  in- 
juries would  also  support  an  action  in  the  state  where  the 
suit  is  brought  had  they  been  received  within  that  state: 
3  Am.  <fe  Eng.  Ency.  of  Law,  508,  509;  Hyde  v.  Wabash  etc. 
Ry.  Co,y  61  Iowa,  441;  47  Am.  Rep.  820;  East  Tennessee  etc, 
R.  R.  Co.  V.  Lems,  89  Tenn.  235;  Buckles  v.  Ellers,  72  Ind. 
220;  37  Am.  Rep.  156;  Willis  y.  MissouH  Pac.  Ry.  Co.,  61 
Tex.  432;  48  Am.  Rep.  301;  Woodard  v.  Michigan  etc.  R.  R, 
Co.,  10  Ohio  St.  121;  Whitford  v.  Panama  R.  R.  Co.,  23  N.  Y. 
405;  Debevoise  v.  New  York  etc.  R.  R.  Co.,  98  N.  Y.  377;  50 
Am.  Rep.  683;  Nashville  etc.  Ry.  Co.  v.  Foster,  10  Lea,  351; 
2  Rorer  on  Railroads,  1149;  Kahl  v.  Memphis  etc.  R.  R.  Co., 
95  Ala.  337;  Chicago  etc.  R.  R.  Co.  v.  Doyle,  60  Miss.  977; 
Davis  V.  New  York  etc.  R.  R.  Co.,  143  Mass.  301;  58  Am.  Rep. 
138;  Le  Forest  v.  Tolman,  111  Mass.  109;  19  Am.  Rep.  400; 
Limekiller  v.  Hannibal  etc.  R.  R.  Co.,  33  Kan.  83;  62  Am. 
Rep.  523;  The  Scotland,  105  U.  S.  24;  The  Santa  Cruz,  1  C. 
Rob.  50;  Atchison  etc.  R.  R.  Co.  v.  Moore,  29  Kan.  632. 
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But  it  is  claimed  that  the  facts  of  this  case  take  it  out  of 
the  general  rule  which  the  authorities  cited  above  abundantly 
support,  and  authorize  the  courts  of  Alabama  to  subject  the 
<1cfendant  to  the  payment  of  dnmages  under  section  2590  of 
the  code,  although  the  injuries  counted  on  were  sustained  in 
Afississippi  under  circumstances  which  involved  no  liability 
on  the  defendant  by  the  laws  of  that  state. 

iss  This  insistence  is  in  the  first  instance  based  on  that 
aspect  of  the  evidence  which  goes  to  show  that  the  negligence 
which  produced  the  casualty  transpired  in  Alabama,  and  the 
theory  that  wherever  the  consequence  of  that  negligence 
manifested  itself,  a  recovery  can  be  had  in  Alabama.  We 
are  referred  to  no  authority  in  support  of  this  proposition, 
and  exhaustive  investigation  on  our  part  has  failed  to  dis« 
close  any.  There  are  at  least  two  well-considered  cases 
iigainst  it,  one  of  which  involved  an  effort  to  recover  for  per- 
sonal injuries  sustained  in  Alabama  under  circumstances 
which  afforded  oo  cause  of  action  in  Alabama  in  the  courts 
of  Tennessee,  where  the  casual  negligence  occurred,  and 
where  also  had  the  negligence  manifested  itself  in  the  results 
complained  of  there  the  plaintiff  would  have  been  entitled  to 
recover.  The  accident  happened  on  a  train  going  from 
Nashville  to  Chattanooga,  in  Tennessee,  on  a  railway  which 
runs  for  a  comparatively  short  distance  through  Alabama. 
The  negligence  relied  on  consisted  in  the  failure  of  employees 
of  the  defendant  charged  in  that  behalf  to  discover  and  rem- 
edy a  defective  brake  before  the  train  left  Nashville,  as  well 
as  during  its  passage  through  Tennessee.  While  the  train 
was  running  through  Alabama  a  brakeman  was  killed  in 
consequence  of  the  defect  in  this  brake.  All  this  is  pre- 
cisely on  all  fours  with  our  case  in  those  of  its  aspects  most 
favorable  to  the  plaintiff.  That  plaintiff,  the  court  conceded, 
would  have  had  a  good  cause  of  action  under  the  law  of  Ten- 
nessee, the  place  of  the  negligence,  if  his  intestate  had  been 
injured  within  its  limits.  So  here,  the  plaintiff  on  one  aspect 
of  the  evidence  would  have  had  a  good  cause  for  action  in 
Alabama,  the  place  of  the  negligence,  had  he  been  injured  in 
Alabama.  But  it  was  found  in  that  case  that  the  law  of 
Alabama  gave  no  cause  of  action  for  the  negligent  failure  to 
inspect  the  appliances  used  in  operating  a  train,  but  held 
the  brakeman  and  the  inspectors  to  be  fellow-servants  in 
respect  thereto,  just  as  here  the  laws  of  Mississippi  afforded 
no  redress  for  the  consequence  of  such  negligence,  though 
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our  statutes  have  since  the  Tennessee  decision  provided 
therefor;  and  it  was  held  on  the  authority  of  Mobile  etc  R.  iL 
Co.  v.  ThomaSy  42  Ala.  672,  that  there  could  haye  been  nO' 
recovery  in  Alabama,  and  that  of  consequence  no  cause  of 
action  existed  in  Tennessee,  the  court  saying:  "  There  is  no 
question  but  the  laws  of  Alabama  •  •  •  .  controlled  the 
rights  of  the  parties  in  this  case,  and  whether  there  waa 
error  in  this  part  of  the  charge  (referring  to  an  instruction  as 
to  defendant's  liability  on  the  negligence  shown)  as  given,  or 
the  refusal  of  the  specific  instructions  asked  for  (substan- 
tially ^"  that  the  negligence  of  a  car  inspector  from  which  a 
brakeman  suffers  injury  is  no  ground  for  action  against  their 
common  employer),  depends  wholly  upon  the  laws  of  that 
state":  Nashville  etc.  Ry.  Co.  v.  Foster j  10  Lea,  352. 

In  the  other  case  the  precise  point  here  under  considera« 
tion  was  brought  before  the  supreme  court  of  Mississippi,  ia 
an  action  instituted  in  that  state  sounding  in  damages  for 
fatal  injuries  inflicted  upon  plaintiff's  intestate  in  the  state 
of  Tennessee.  It  was  insisted  that  inasmuch  as  the  death  of 
the  deceased  resulted  from  the  negligent  failure  of  a  train 
dispatcher  in  Mississippi  to  give  requisite  orders  to  the  train* 
men  at  a  certain  point  in  Tennessee,  the  rights  of  the  parties 
were  determinable  by  the  laws  of  Mississippi,  the  place  of  the 
disastrous  negligent  omission.  But  the  court  held  to  the  con- 
trary, saying:  "  The  right  of  the  appellee  is  determinable  by 
the  laws  of  Tennessee,  in  which  state  the  killing  of  her  hus- 
band occurred.  The  view  that  no  recovery  could  be  had  here, 
except  for  a  result  traceable  to  an  omission  of  duty  in  Mis* 
sissippi  is  unfounded.  Physical  force  proceeding  from  this 
btate  and  inflicting  injury  in  another  state  might  give  rise  to 
an  action  in  either  state  and  vice  versa ^  but  the  omission  of 
duty  in  Mississippi  cannot  transfer  a  consequence  of  it  mani- 
fested physically  in  another  state  to  Mississippi.  The  cases 
of  injuries  commenced  in  one  jurisdiction  and  completed  in 
another  illustrate  our  views  on  this  subject  The  true  view 
is  that  the  legal  entity  called  the  corporation  is  omnipresent 
on  its  railroad,  and  the  presence  or  absence  of  negligence  with 
respect  to  an  occurrence  at  any  point  of  the  line  is  not  to  be 
resolved  by  the  place  at  which  an  officer  or  employee  was 
stationed  for  duty.  The  question  is  as  to  duty  operating 
effectually  at  the  place  where  its  alleged  failure  caused  harm 
to  result.  The  locality  of  the  collision  was  in  Tennessee.  It 
was  there,  if  anywhere,  that   the  company  was  remiss  iD 
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doty,  for  there  is  where  its  proper  caution  should  have  been 
uaed  ":  Chicago  etc.  R.  R.  Co.  v.  DoyU,  60  Miss.  977,  984.  If 
this  doctrine  was  properly  applied  to  the  facts  of  that  case- 
where  the  act  to  be  performed,  the  failure  to  perform  which 
caused  the  injury,  could  only  be  performed  at  a  point  in  Mis-^ 
sissippi  and  by  an  employee  who  was  stationed  and  remained 
at  that  place,  it  would  seem  to  address  itself  with  more  force* 
to  the  case  at  bar  where  it  appears  the  corporation  was  in  fact 
present  with  the  train  and  with  the  defective  link  every  incb 
of  the  journey  from  Birmingham  to  the  point  of  the  accident 
in  the  person  of  the  conductor  and  other  trainmen  who  were* 
charged  ^*^  with  the  duty  all  along  the  line  of  discovering 
and  removing  the  unsafe  appliances. 

The  position  of  the  Mississippi  court  appears  to  us  to  be- 
eminently  sound  in  principle  and  upon  logic.  It  is  admitted,. 
or  at  least  cannot  be  denied,  that  negligence  of  duty  unpro- 
ductive of  damnifying  results  will  not  authorize  or  support  a 
recovery.  Up  to  the  time  the  train  passed  out  of  Alabama  no- 
injury  had  resulted.  For  all  that  occurred  in  Alabama,  there- 
fore,  no  cause  of  action  whatever  arose.  The  fact  which 
created  the  right  to  sue,  the  injury  without  which  confessedly 
no  action  would  lie  anywhere,  transpired  in  the  state  of  Mis- 
sissipi.  Ii  was  in  that  state,  therefore,  necessarily  that  the* 
cause  of  action,  if  any,  arose;  and  whether  a  cause  of  actioa 
arose  and  existed  at  all  or  not  must  in  all  reason  be  deter- 
mined by  the  law  which  obtained  at  the  time  and  place  when 
and  where  the  fuct  which  is  relied  on  to  justify  a  recovery 
transpired.  Section  2590  of  the  code  of  Alabama  had  no  effi- 
ciency beyond  the  lines  of  Alabama.  It  cannot  be  allowed 
to  operate  upon  facts  occurring  in  another  state  so  as  toevolve^ 
out  of  them  rights  and  liabilities  which  do  not  exist  under 
the  law  of  that  state  which  is  of  course  paramount  in  the 
premises.  Where  the  facts  occur  in  Alabama  and  a  liability 
becomes  fixed  in  Alabama,  it  may  be  enforced  in  another 
state  having  like  enactments,  or  whose  policy  is  not  opposed 
to  the  spirit  of  such  enactments,  but  this  is  quite  a  different 
matter.  This  is  but  enforcing  the  statute  upon  facts  to  which 
it  18  applicable  all  of  which  occur  within  the  territory  for  tho 
government  of  which  it  was  enacted.  Section  2590  of  tho 
code,  in  other  words,  is  to  be  interpreted  in  the  light  of  uni- 
versally recognized  principles  of  private  international  or  in- 
terstate law,  as  if  its  operation  had  been  expressly  limited  to 
his  state  and  as  if  its  first  line  read  as  follows:  *'  When  a 
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personal  injury  is  received  in  Alabama  by  a  servant  or  em* 
ployee,"  etc.  The  negligent  infliction  of  an  injury  here, 
under  statutory  circumstances,  creates  a  right  of  action  here, 
which,  being  transitory,  may  be  enforced  in  any  other  state 
or  country  the  comity  of  which  admits  of  it;  but  for  an  injury 
inflicted  elsewhere  than  in  Alabama  our  statute  gives  no  right 
of  recovery,  and  the  aggrieved  party  must  look  to  the  local 
law  to  ascertain  what  his  rights  are.  Under  that  law  this 
plaintiff  had  no  cause  of  action,  as  we  have  seen,  and  hence 
lie  has  no  rights  which  our  courts  can  enforce,  unless  it  be 
upon  a  consideration  to  be  presently  adverted  to.  We  have 
not  been  inattentive  to  the  suggestions  of  counsel  in  this  con- 
nection, which  are  based  upon  that  rule  of  the  statutory  and 
common  criminal  *'*  law  under  which  a  murderer  is  punish- 
able where  the  fatal  blow  is  delivered,  regardless  of  the  place 
where  death  ensues:  Oreen  v.  Staie,  66  Ala.  40;  41  Am.  Rep. 
'M4.  This  principle  is  patently  without  application  here. 
There  would  be  some  analogy  if  the  plaintiff  had  been  stricken 
in  Alabama  and  suffered  in  Mississippi,  which  is  not  the  fact. 
There  is,  however,  an  analogy  which  is  afforded  by  the 
•c*-iminal  law,  but  which  points  away  from  the  conclusion  ap- 
pellee's counsel  desire  us  to  reach.  This  is  found  in  that  well- 
«<ttablished  doctrine  of  criminal  law,  that  where  the  unlawful 
act  is  committed  in  one  jurisdiction  or  state  and  takes  effect 
-  -produces  the  result  which  it  is  the  purpose  of  the  law  to 
prevent,  or,  it  having  ensued,  punish  for — in  another  jurisdic- 
tion or  state,  the  crime  is  deemed  to  have  been  committed 
and  is  punished  in  that  jurisdiction  or  state  in  which  the  re- 
cult  is  manifested,  and  not  where  the  act  was  committed:  1 
Bishop's  Criminal  Law,  sec.  110  et  seq.;  1  Bishop's  Criminal 
Procedure,  sec.  63  et  seq. 

Another  consideration — that  referred  to  above — it  is  in- 
sisted, entitles  this  plaintiff  to  recover  here  under  the  Em- 
ployer's Liability  Act  for  an  injury  inflicted  beyond  the 
territorial  operation  of  that  act.  This  is  claimed  upon  the 
fact  that  at  the  time  the  plaintiff  was  injurec^he  was  in  the 
discharge  of  duties  which  rested  on  him  by  the  terms  of  a 
•contract  between  him  and  defendant  which  had  been  en- 
tered into  in  Alabama,  and,  hence,  was  an  Alabama  contract, 
in  connection  with  the  facts  that  plaintiff  was  and  is  a  citizen 
of  this  state,  and  the  defendant  is  an  Alabama  corporation. 
These  latter  facts — of  citizenship  and  domicile  respectively 
of  plaintiff  and  defendant — are  of  no  importance  in  this  con- 
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nection,  it  seems  *:  us,  further  than  this:  they  may  tend  to 
show  that  the  contract  was  made  here,  which  is  not  contro- 
yerted,  and  if  the  plaintiff  has  a  cause  of  action  at  all,  he, 
by  reason  of  them,  may  prosecute  it  in  our  courts.  They 
have  no  bearing  on  the  primary  question  of  existence  of  a 
cause  of  action,  and,  as  that  is  the  question  before  us,  we 
need  not  further  advert  to  the  fact  of  plaintiff  *s  citizenship  or 
defendant's  domicile. 

The  contract  was  that  plaintiff  should  serve  the  defendant 
in  the  capacity  of  a  brakeman  on  its  freight  train  between 
Birmingham,  Alabama,  and  Meridian,  Mississippi,  and 
should  receive  as  compensation  a  stipulated  sum  for  each 
trip  from  Birmingham  to  Meridian  and  return.  The  theory 
is  that  the  Employer's  Liability  Act  became  a  part  of  this 
contract;  that  the  duties  and  liabilities  which  it  prescribes 
became  contractual  duties  and  liabilities,  or  duties  and  lia- 
bilities springing  out  of  the  contract,  and  that  these  duties 
''*  attended  upon  the  execution  whenever  its  performance 
was  required — in  Mississippi  as  well  as  in  Alabama — and  that 
the  liability  prescribed  for  a  failure  to  perform  any  of  such 
duties  attached  upon  such  failure  and  consequent  injury 
wherever  it  occurred,  and  was  enforceable  here  because  im- 
posed by  an  Alabama  contract  notwithstanding  the  remission 
of  duty  and  the  resulting  injury  occurred  in  Mississippi, 
under  whose  laws  no  liability  was  incurred  by  such  remission. 
The  argument  is  that  a  contract  for  service  is  a  condition  pre- 
cedent to  the  application  of  the  statute,  and  that  *'  as  soon  as 
the  contract  is  made  the  rights  and  obligations  of  the  parties, 
under  the  Employer's  Act,  became  vested  and  fixed,"  so  that 
"no  subsequent  repeal  of  the  law  could  deprive  the  injured 
party  of  his  rights  nor  discharge  the  master  from  his  liabil- 
ities," etc.  If  this  argument  is  sound,  and  it  is  sound  if  the 
duties  and  liabilities  prescribed  by  the  act  can  be  said  to  be 
contractual  duties  and  obligations  at  all,  it  would  lead  to 
conclusions  tlie  possibility  of  which  has  not  hitherto  been 
suggested  by  any  court  or  law-writer,  and  which,  to  say  the 
least,  would  be  astounding  to  the  profession.  For  instance: 
If  the  act  of  1885  becomes  a  part  of  every  contract  of  serv- 
ice entered  into  since  its  passage,  just  '*  as  if  such  law  were 
in  so  many  words  expressly  included  in  the  contract  as  a 
part  thereof,"  as  counsel  insist  it  did,  so  as  to  make  the  lia- 
bility of  the  master  to  pay  damages  from  injuries  to  a  fellow- 
Ccrvant  of  his  negligent  employee  a  contractual  obligation,  no 
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reason  can  be  conceived  while  the  law  existing  in  this  regard 
prior  to  the  passage  of  that  act  did  not  become  in  like  man- 
ner a  part  of  eyery  contract  of  service,  then  entered  into,  so 
that  every  such  contract  would  be  deemed  to  contain  stip- 
5ilation8  for  the  nonliability  of  the  master  for  injuries  flow« 
ing  from  the  negligence  of  a  fellow-servant,  and  confining  the 
injured  servant's  right  to  damage  to  a  claim  against  his 
negligent  fellow-servant — the  former,  in  other  words,  agree- 
ing to  look  alone  to  the  latter.  There  were  many  thousands 
of  such  contracts  existing  in  this  country  and  England  at 
the  time  when  statutes  similar  to  section  2590  of  our  code 
were  enacted;  there  were,  indeed,  many  thousands  of  such 
contracts  existing  in  Alabama  when  that  section  became  the 
law  of  this  state.  Each  of  these  contracts,  if  the  position  of 
plaintiff  as  to  our  statute  being  embodied  into  the  terms  of 
his  contract  so  that  its  duties  were  contractual  duties,  and 
its  liabilities  contractual  obligations  to  pay  money  can  be 
maintained,  involved  the  assurances  of  organic  provisions, 
state  and  federal,  of  the  continued  nonliability  of  the  master 
for  the  ^^'^  negligence  of  his  servants,  notwithstanding  the 
passage  of  such  statutes. 

Yet  the  statutes  were  passed,  and  they  have  been  applied 
to  servants  under  pre-existing  contracts  as  fully  as  to  servants 
tinder  subsequent  contracts,  and  there  has  never  been  a  sug- 
gestion even  in  any  part  of  the  common-law  world  that  they 
were  not  rightly  so  applied.  If  plaintiff's  contention  is  well 
taken,  many  a  judgment  has  gone  on  the  rolls  in  this  state, 
and  throughout  the  country,  and  has  been  satisfied,  which 
palpably  overrode  vested  rights  without  the  least  suspicion  on 
the  part  of  court  or  counsel  that  one  of  the  most  familiar  or- 
dinances of  the  fundamental  law  was  being  violated.  Nay 
more,  another  result  not  heretofore  at  all  contemplated  would 
ensue.  Contracts  for  service  partly  in  Alabama  might  be 
now  entered  into  in  adjoining  states  where  the  common-law 
rule  still  obtains,  as  in  Mississippi,  for  instance,  where  the 
servant  has  no  right  to  recover  for  the  negligence  of  his  fellow, 
and  the  assumption  of  this  risk  under  the  law  becoming,  ac- 
cording to  the  argument  of  counsel,  a  contractual  obligation 
to  bear  it,  such  contracts  would  be  good  in  Alabama,  and  as 
to  servants  entering  into  them,  our  statute  would  have  no 
operation  even  upon  negligence  and  resulting  injury  within 
its  terms  occurring  wholly  in  Alabama.  And  on  the  other 
hand,  if  this  defendant  is  under  a  contractual  obligation  to 
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pay  the  plaiDtiff  the  damages  sustained  by  him  because  of 
the  injury  inflicted  in  Mississippi,  the  contract  could  be  of 
course  enforced  in  Mississippi,  and  damages  there  awarded  by 
its  courts,  notwithstanding  the  law  of  that  state  provides  that 
there  can  be  no  recovery  under  any  circumstances  whatever^ 
by  one  servant  for  the  negligence  of  his  fellow-employee.  « 
We  do  not  suppose  that  such  a  proposition  ever  has  been  or 
-ever  will  be  made  in  the  courts  of  Mississippi.  Yet  that  it 
should  be  made  and  sustained  is  the  natural  and  necessary 
^sequence  of  the  position  advanced  in  this  case.  These  con. 
siderations  demonstrate  the  infirmity  of  plaintiff's  position  in 
this  connection,  and  serve  to  show  the  necessity  and  propriety 
of  the  conclusion  we  propose  to  announce  on  this  part  of  the 
ease.  That  conclusion  is,  that  the  duties  and  liabilities  inci- 
dent to  the  relation  between  the  plaintiff  and  the  defendant 
wliich  are  involved  in  this  case  are  not  imj^sed  by,  and  do 
not  rest  in,  or  spring  from,  the  contract  between  the  parties. 
The  only  oflSce  of  the  contract,  under  section  2590  of  the 
code,  is  the  establishment  of  a  relation  between  them,  that  of 
master  and  servant;  and  it  is  upon  that  relation,  that  inci- 
dent or  consequence  of  the  contract,  and  not  upon  the  rights 
of  the  parties  under  the  contract,  that  our  statute  operates. 
The  law  is  not  concerned  ^'^  with  the  contractual  stipula- 
tions, except  in  so  far  as  to  determine  from  them  that  the 
relation  upon  which  it  is  to  operate  exists.  Finding  this  re- 
lation the  statute  imposes  certain  duties  and  liabilities  on  the 
parties  to  it  wholly  regardless  of  the  stipulations  of  the  con- 
tract as  to  the  rights  of  the  parties  under  it,  and,  it  may  be, 
in  the  teeth  of  such  stipulations.  It  is  the  purpose  of  the  stat- 
ute, and  must  be  the  limit  of  its  operation,  to  govern  persons 
standing  in  the  relation  cf  master  and  servants  to  each  other 
in  respect  of  tlieir  conduct  in  certain  particulars  within  the 
state  of  Alabama.  Mississippi  has  the  same  right  to  establish 
governmental  rules  for  such  persons  within  her  borders  as 
Alabama;  and  she  has  established  rules  which  are  different 
from  those  of  our  law.  And  the  conduct  of  such  persons 
toward  each  other  is,  when  its  legality  is  brought  in  question, 
to  be  adjudged  by  the  rules  of  the  one  or  the  other  states  as 
it  falls  territorially  within  the  one  or  the  other.  The  doctrine 
is  like  that  which  prevails  in  respect  of  other  relations,  as 
that  of  man  and  wife.  Marriage  is  a  contract.  The  entering 
into  this  contract  raises  up  certain  duties  and  imposes  certain 
liabilities  iu  all  civilized  countries.     What  these  duties  and 
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liabilities  are  at  the  place  of  the  contract  are  determined  by 
the  law  of  that  place;  but  when  the  parties  go  into  other  ju* 
risdictions  the  relation  created  by  the  contract  under  the  lawa 
of  the  place  of  its  execution  will  be  recognized,  but  the  per- 
sonal duties,  obligations,  and  liabilities  incident  to  the  relation 
are  such  as  exist  under  the  law  of  the  jurisdiction  in  which 
an  act  is  done  or  omitted  as  to  the  legality,  effect,  or  conse- 
quence of  which  the  question  arises.  It  might  as  well  be  said 
where  there  is  a  marriage  in  Alabama  and  the  parties  remove 
to  Mississippi,  and  the  wife  there  makes  a  contract  which  is 
Yoid  in  Mississippi,  but  valid  under  our  statute,  and  subse- 
quently they  return  to  Alabama,  that  our  courts  will  enforce 
that  contract,  or  if  such  husband  while  in  Mississippi  does  an 
act  which  is  innocuous  and  lawful  in  that  state,  but  which 
if  done  here  would  entail  liability  upon  him,  and  the  parties 
afterwards  return  here,  that  the  liability  imposed  by  our  laws 
could  be  enforced  here,  because  the  parties  entered  into  th» 
contract  here,  as  that  a  master  is  liable  here  for  conduct 
towards  his  servant  which  was  proper,  or  at  least  involved  no 
liability,  where  it  took  place,  simply  because  the  contract 
which  created  the  relation  was  entered  into  in  this  state.  The 
whole  argument  is  at  fault.  The  only  true  doctrine  is  that 
each  sovereignty,  state,  or  nation,  has  the  exclusive  power  to 
finally  determine  and  declare  what  acts  or  ^**  omissions  in 
the  conduct  of  one  to  another,  whether  they  be  strangers  or 
sustain  relations  to  each  other  which  the  law  recognizes,  as 
parent  and  child,  husband  and  wife,  master  and  servant,  and 
the  like,  shall  impose  a  liability  in  damages  for  the  conse- 
quent injury,  and  the  courts  of  no  other  sovereignty  can  im* 
pute  a  damnifying  quality  to  an  act  or  omission  which  afforded 
no  cause  of  action  where  it  transpired. 

These  propositions  find  illustration  and  support  in  the  case 
of  Whitford  v.  Panama  R.  R.  Co.,  23  N.  Y.  465,  where  the  re  ^ 
lation  involved  was  that  of  carrier  and  passenger,  a  relation 
which  had  been  created  by  a  contract  made  in  New  York  be- 
tween a  corporation  and  a  citizen  thereof  for  carriage,  com- 
mencing in  that  state  and  ending  in  San  Francisco,  via  Panama 
and  over  the  Panama  railroad.  The  passenger  was  killed 
through  the  fault  of  the  corporation's  servants  while  being 
transported  along  this  railroad.  The  law  of  New  York  gave 
to  the  personal  representative  of  a  person  whose  death  was 
caused  by  the  wrongful  act  or  omission  of  another  a  right  of 
action  therefor  iii  all  cases  where  the  deceased,  had  the  injury 
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fiillen  short  of  death,  conld  have  recovered.  It  did  not  appear 
that  the  laws  of  New  Oranada,  where  the  injury  waa  inflicted, 
authorised  any  recovery  on  the  facts  alleged  and  proved.  It 
was  urged,  aa  here,  that  the  domicile  of  the  parties  and  the 
&ct  that  they  contracted  in  New  York  took  the  case  out  of 
general  rules  aa  to  territorial  limitations  upon  the  operation 
of  statutes,  but  the  plaintiff  was  nonsuited,  it  being  held  in 
effect  that  the  laws  of  New  Granada  were  controlling  as  to 
the  duties  and  liabilities  incident  to  the  relation  which  existed 
between  them,  while  the  contract  of  carriage  was  being  per- 
formed in  that  country,  and  that  the  carrier,  so  far  as  care 
and  diligence  were  concerned,  owed  the  passenger  no  duties 
there  except  such  as  were  imposed  upon  the  relation  by  the 
local  law,  and  that  no  liability  for  negligence  and  its  results 
not  prescribed  by  that  law  rested  on  the  company.  And  the 
court,  inter  alia,  said:  *' Suppose  the  government  of  New 
Oranada  to  have  enacted  that  the  proprietors  of  a  railroad 
company  should  not  be  responsible  for  the  negligence  of  its 
servants,  provide^  there  was  no  want  of  due  care  in  selecting 
them;  it  could  not  be  pretended  that  its  will  could  be  set  at 
naught  by  prosecuting  the  corporation  in  the  courts  of  another 

state  where  the  law  was  different The  true  theory  is, 

that  no  suit  whatever  respecting  this  injury  could  be  sustained 
in  the  courts  of  this  state  except  pursuant  to  the  law  of  inter- 
national  comity.  By  that  law  foreign  contracts  and  foreign 
transactions,  out  of  which  liabilities  have  arieen,  ^^®  may  be 
prosecuted  in  our  tribunals  by  the  implied  assent  of  the  gov- 
ernment of  this  state;  but  in  all  such  cases  we  administer  the 
foreign  law  as  from  the  proofs  we  find  it  to  be,  or  as  without 
proofs  we  presume  it  to  be.''  So,  in  the  case  of  Qray  v.  Jack* 
ion^  51  N.  H.  9, 12  Am.  Bep.  1,  there  was  a  contract  of  affreight- 
ment, by  the  terms  of  which  goods  were  to  be  carried  out  of 
one  state  into  and  tlirough  other  states.  They  were  lost  in  a 
state  other  than  that  in  which  the  contract  was  made  and  the 
carriage  commenced.  By  the  law  of  the  place  of  the  contract 
the  carrier  was  liable  for  the  loss  under  the  circumstances 
shown  in  evidence  had  it  occurred  in  that  state.  By  the  law 
of  the  state  where  the  loss  occurred,  however,  the  carrier  was 
not  liable.  In  an  action  for  the*lo9s  prosecuted  in  the  state 
of  the  contract  the  law,  not  of  that  state,  but  of  the  place  of 
the  loss  which  operated  as  to  the  particular  transaction  on 
the  relation  of  shipper  and  carrier,  and  prescribed  the  duties 
and  liabilities  incident  to  that  relation  in  that  state,  regard- 
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less  of  the  place  where  the  contract  creating  the  relation  was 
entered  into,  was  applied  and  made  to  determine  the  rights 
of  the  parties  to  be  other  than  they  were  under  the  law  of  the 
place  of  the  contract  which  was  also,  as  here,  the  place  of  the 
forum. 

The  foregoing  yiews  will  suffice  to  indicate  the  grounds  of 
our  opinion  that  the  rights  of  this  plaintiff  are  determinable 
solely  by  the  law  of  the  state  of  Mississippi,  and  of  our  con- 
clusion that  upon  no  aspect  or  tendency  of  the  evidence  as  to 
the  circumstances  under  which  the  injury  was  sustained,  and 
as  to  the  laws  of  Mississippi  obtaining  iu  the  premises,  was 
the  plaintiff  entitled  to  recover. 

The  general  affirmative  charge  requested  for  defendant 
should  have  been  given.  The  other  very  numerous  assign- 
ments of  error  need  not  be  considered. 

For  the  error  in  refusing  to  instruct  the  jury  to  find  for  the 
defendant  if  they  believed  the  evidence,  the  judgment  is  re- 
versed and  the  cause  will  be  remanded. 


Masteb  AMD  Servant— Li ABiLiTT  Qbnbballt  of  Mastkb  fob  Kkou« 
GKNGE  OF  CoEMPLOTXa — A  Diastar  18  not  liable  to  a  servaat  for  injury  re- 
sulting from  the  negligence  of  a  fellow-servant  where  there  has  been  no 
negligence  on  the  part  of  the  master:  Daves  ▼.  SmUhem  Pae,  Co.,  98  GaL  19; 
85  Am.  St.  Rep.  133;  DanUU  t.  Chesapeake  etc  By,  Co,,  36  W.  Va.  397;  32 
Am.  St.  Rep.  870;  KeKoe  v.  AUen,  92  Mich.  464;  31  Am.  St.  Rep.  608^  and 
note;  Hat-rUon  ▼.  DettvU  etc  B.  B.  Co.,  79  Mich.  409;  19  Am.  St.  Rep.  180, 
and  note;  TheUman  r.  Moeller,  73  Iowa,  108;  6  Am.  St.  Rep.  663^  and  note; 
FUk  ▼.  CerUral  Pac  B.  B.  Co.,  72  Cal.  38;  1  Am.  St.  Rep.  22;  Hoblm  v, 
Atlantic  etc  B.  B.  Co.,  107  N.  C.  1;  Young  v.  Virginia  etc  Conatnuikm  Ca» 
109  N.  C.  618.  See,  further,  the  extended  notes  to  Adams  v.  Iron  Clifs  Co., 
18  Am.  St.  Rep.  455,  and  Murray  v.  South  Carolina  B.  B.  Co.,  36  Am.  Deo. 
279. 

Railroads— Gar  Imspectobs  and  Trainmen,  Whkther  Fellow-se&v- 
ANTS. — A  railroad  company  is  not  liable  to  a  brakeman  for  the  negligence 
of  a  car  inspector:  Mackin  v.  Boston  etc  B,  B.,  135  Mass.  201;  46  Am.  Rep. 
456;  Smith  r.  Fiint  etc  By.  Co.,  46  Mich.  258;  41  Am.  Rep.  161,  and  note. 
A  car  inspector  is  not  a  coemployea  with  a  brakeman:  01m  etc  By.  Co.  t. 
Pearey,  128  Ind.  197;  Cincinnati  etc  B.  B  Co.  v.  McMuUen,  117  Ind.  439; 
10  Am.  St  Rep.  67;  Tiemey  v.  Minneapolis  etc  B.  B.  Co.,  33  Minn.  311;  bZ 
Am.  Rep.  35,  and  note.  See  the  note  to  Fisk  v.  Central  Pac  B,  B.  Co,,  1 
Am.  St.  Rep.  31. 

Evidence — pREsuMpnoN— Common  Law. — ^The  common  law  of  another 
state  will  be  presumed  to  be  the  same  as  this:  Commonwealth  v.  Oraham,  167 
Mass.  73;  34  Am.  St.  Rep.  255,  and  note.  See,  also,  Thomas  v.  Pendleton,  1 
South  Dak.  150;  36  Am.  St.  Rep.  726,  and  note. 

Statutes— EzTBATBRRiTORiAL  Effect  of. — A  foreign  law  in  cases  other 
than  penal  actions,  if  not  coutrary  to  our  public  policy,  or  to  abstract  jus- 
tice^ or  pure  morals,  or  calculated  to  injure  the  state  or  its  oitiEens^  will  be 
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reoogniied  and  enforced  here  if  we  bare  Jnriidiction  over  tbe  neoenary  per- 
tiee:  Higgin$  r.  Central  New  England  eUu  R.  R.  Co.,  155  Mate.  17G;  31  Am. 
8k  Rep.  544^  and  note.  Coarte  of  this  state  will  enforce  rights  which  aecmed 
in  a  f<Hreign  state  provided  they  aecrned  nnder  a  statute  similar  in  import 
<nnd  oharaoter  to  one  in  force  hero:  CincinnaU  eie,  B*  A  Ca,r,  McMuUe%  117 
Jnd.  439;  10  Am.  St.  Rep.  67»  and  note.  A  oanae  of  action  created  by  the 
statnie  of  one  state  will  not  support  an  action  in  another:  Ath  t.  BftUhnort 
«e&  JZ.  A  Ox,  72  Md.  144;  20  Am.  St  Rep.  461. 

Kbouobmci — RaoovBBT  lOR  INJ0BIU  R«mvKD  nr  Ahothsr  Stati. 
An  action  to  recover  damages  for  injuries  reoeived  in  another  state  than  thm 
•Mie  in  which  the  aetion  is  brought,  resulting  in  the  death  of  the  person  Iqp 
jured,  can  be  maintained  only  upon  proof  that  the  statntes  of  such  other 
states  give  the  right  of  action,  and  that  they  are  similar  to  the  statutes  of 
the  state  in  which  the  action  is  brought:  Wooden  v.  WeUem  New  Tori  etc. 
JL  JL  Oa,,  126  K.  Y.  10;  22  Am.  St  Rep.  803;  note  to  Aeh  v.  BalUm/ort  efe. 
M.  R.  Oo.^  20  Am.  St  Rep.  467;  extended  note  to  AUria  v.  HuntingUm.  U 
Am.  St.  Rep.  350.  See,  further,  Hig^ne  v.  Central  New  England  R,  R,  Ok, 
155  BfasB.  176,  31  Am.  St  Rep.  544,  and  note,  and  OcUee  v.  Unhm  Pae.  Rg. 
Co^,  104  Mow  514,  24  Am.  St  Rep.  348,  and  notew 
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KiauoBHCi — Pboximatb  GAUSK—Persons  who  perpetrate  torts  are  respon- 
sible only  for  the  proximate  consequences  thereof. 

KiouoKiicx— Proximatb  Causb.— Proximate  cause  is  that  whioh  is  * 
natural  and  oontinnons  sequence,  unbroken  by  any  efficient  intervea* 
ing  canse,  producing  the  result  oomplained  of^  and  without  whioh  that 
result  would  not  have  occurred. 

VieuoxiiOB — ^PaoxiMATB  0Aa8B.~Running  a  railroad  train  through  a  town 
at  a  rate  of  speed  in  excess  of  that  permitted  by  ordinance  is  not  prozi* 
mate  cause,  so  as  to  make  the  oompany  liable  for  the  death  of  a  boy 
nine  years  of  age  who  is  killed  in  attempting  to  board  suoh  moving 
train  within  the  town  limits. 

Kkiliobmcb. — ^iKrANTB  OF  TxNDBB  Yeabs  ahd  Waittino  IN  Disounov 
are  not  amenable  to  the  disabling  effects  of  contributory  negligence. 

CoHTRiBOTOBT  Neoliobnos  Is  No  DsrufSB  to  injuries  whioh  result  from 
grofli  negligenoe. 

Ifaw  TaiAL— VBRDicfT  AaAinsT  Bvidbnoi.— That  a  verdict  is  palpably 
against  the  evidenoe  is  good  ground  for  a  new  triaL 

<?.  P.  Harriion  and  R.  F.  Ligon^  Jr.y  for  the  appellant. 

A.  and  IL  B.  BarneB^  IF.  /•  Samfordj  and  /.  M.  Chilton^  for 
the  appellee. 

^*'  Stone,  C.  J.  The  plaintiff,  George  Match,  was  a  resi- 
•dent  of  Opelika.  His  son,  James  Mutch,  was  nine  and  a  half 
jrears  old,  well  grown  and  developed  for  his  age,  and  in  intel- 
ligence and  brightness  was  above  the  average  of  boys  of  his 
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age.    He  went  at  large,  withoat  being  attended  by  a  nurse  or 
protector,  and  was  attending  sohool. 

The  Western  Railway  of  Alabama  runs  through  Opelika, 
and  has  a  station  and  depot  in  that  city  or  town.  There  waa 
an  ordinance  in  force  in  Opelika  which  made  it  unlawful  to 
run  a  train  of  cars  within  the  corporate  limits  at  a  higher 
rate  of  speed  than  four  miles  an  hour,  and  imposing  a  pen* 
alty  for  its  violation.  A  freight  train  of  the  railroad  waa 
coming  into  Opelika  on  an  afternoon  in  March,  1889.  It  had 
box-cars,  and  attached  to  the  side  of  one  of  them  was  a  lad- 
der, placed  there  to  enable  brakemen  to  reach  the  top  of  th» 
ear.  The  little  boy,  James,  having  placed  himself  at  the- 
side  of  the  track,  attempted  to  seize  the  ladder  as  it  passed 
him,  that  he  might  climb  up  on  it,  and  thus  enjoy  a  ride. 
He  did  succeed  in  catching  a  round  of  the  ladder,  but,  int 
attempting  to  ascend,  he  missed  his  footing,  fell  under  the- 
train,  and  was  so  injured  and  crushed  that  he  died  of  the 
wounds.  Up  to  this  point  there  is  no  conflict  or  uncertainty 
in  the  testimony. 

The  present  suit  was  brought  against  the  railroad,  and 
seeks  to  recover  damages  from  it  for  this  alleged  negligent 
killing  of  plaintiff's  intestate.  The  negligence  charged — ^and 
there  is  no  other  pretended  or  attempted  to  be  shown — iB| 
that  the  train  was  being  moved  at  a  greater  rate  of  speed 
than  four  miles  an  hour.  Some  of  plaintiff's  witnesses  testi- 
fied that  it  was  moving  at  the  rate  of  six  or  seven  miles  aa 
hour.  On  the  other  hand  defendant's  witnesses  placed  the- 
speed,  some  as  low  as  three,  and  none  above  four,  miles  aa^ 
hour.  This  was  not  the  first  time  intestate  had  attempted 
^**  to  spring  on  moving  trains,  and  he  had  been  more  thaa 
once  cautioned  against  such  attempts. 

Assuming  that  the  speed  of  the  train  was  in  excess  of  four 
miles  an  hour,  was  there  a  causal  connection  between  such 
breach  of  dnty  on  tho  part  of  the  railroad  company  and  th» 
injury  done  to  plaintiff's  intestate? 

Persons  who  perpetrate  torts  are,  as  a  rule,  responsible,  and 
only  responsible  for  the  proximate  consequences  of  the  wrongs 
they  commit  In  other  words,  unless  the  tort  be  the  proxi* 
mate  cause  of  the  injury  complained  of,  there  is  no  legal 
accountability.  In  that  able  and  valuable  work,  16  Am.  & 
Eng.  Ency.  of  Law,  436,  is  this  language:  *^A  proximate- 
cause  may  be  defined  as  that  cause  which  is  a  natural  and 
continuous'  sequence,  unbroken  by  any  efficient,  intervening; 
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caaae  producing  the  result  complained  of,  and  without  which 
that  result  would  not  have  occurred.  And  it  is  laid  down  in 
many  cases  and  by  leading  text-writers  that  in  order  to  war- 
rant a  finding  that  negligence  or  an  act  not  amounting  to 
wanton  wrong  is  the  proximate  cause  of  an  injury,  it  must 
appear  that  the  injury  was  the  natural  and  probable  conse- 
quence of  the  negligence  or  wrongful  act,  and  that  it  was  such 
as  might  or  ought  to  have  been  foreseen  in  the  light  of  the 
attending  circumstances.''  On  page  431  of  the  same  volume 
it  is  said:  ''To  constitute  actionable  negligence,  there  must 
be  not  only  causal  connection  between  the  negligence  com- 
plained of  and  the  injury  suffered,  but  the  connection  must 
be  by  a  natural  and  unbroken  sequence — without  intervening, 
efficient  causes — so  that  but  for  the  negligence  of  the  defend- 
ant the  injury  would  not  have  occurred;  it  must  not  only  be 
a  cause,  but  it  must  be  the  proximate;  that  is,  the  direct  and 
immediate,  efficient  cause  of  the  injury." 

That  philosophic  law-writer.  Dr.  Wharton  (Law  of  Negli- 
gence, sec.  75),  expresses  the  principle  as  follows:  '*  If  the 
consequence  flows  from  any  particular  negligence,  according 
to  ordinary  natural  sequence,  without  the  intervention  of  any 
human  agency,  then  such  sequence,  whether  foreseen  as 
probable  or  unforeseen,  is  imputable  to  the  negligence." 
i^uoting  from  Ch.  B.  Pollock  with  apparent  approval,  he  in 
section  78  says:  '*I  entertain  considerable  doubl  whether  a 
person  who  has  been  guilty  of  negligence  is  responsible  for 
all  the  consequences  which  may  under  any  circumstances 
arise,  and  in  respect  of  mischief  which  could  by  no  possi- 
bility  have  been  foreseen,  and  which  no  reasonable  person 
would  have  anticipated.  I  am  inclined  to  consider  the  rule 
of  law  to  be  this:  that  a  person  is  expected  to  anticipate  and 
guard  ^*^  against  all  reasonable  consequences,  but  that  he  is 
not  by  tlie  law  of  England  expected  to  anticipate  and  guard 
against  that  which  no  reasonable  man  would  expect  to  occur." 
In  the  same  section  he  quotes  approvingly  the  following  lan- 
guage from  Lord  Campbell:  ^'If  tho  wrong  and  the  legal 
damage  are  not  known  by  common  experience  to  be  usually 
in  sequence,  and  the  damage  does  not,  according  to  the  ordi- 
nary course  of  events,  follow  from  the  wrong,  the  wrong  and 
the  damage  are  not  sufficiently  conjoined  or  concatenated,  as 
Clause  and  effect,  to  support  an  action." 

In  Shearman  and  Redfield's  Law  of  Negligence,  section  26, 
the  principle  is  thus  stated:  ^'  The  proximate  cause  of  an  event 
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must  be  understood  to  be  that  which,  in  a  natural  and  con-^ 
tinuous  sequence,  unbroken  by  any  new  cause,  produces  that 
event,  and  without  which  that  event  would  not  have  occurred."* 

The  authorities  from  which  we  have  quoted  are  everywhere- 
regarded  as  standard.  What  they  assert  is  but  the  oonden* 
sation  of  the  utterances  of  a  very  great  number  of  the  highest 
judicial  tribunals,  wherever  the  principles  of  the  common  law 
prevail:  See  16  Am.  &  Eng.  Bncy.  of  Law,  428,  429;  Mil^ 
waukee  etc.  Ry,  Co,  v.  Kellogg j  94  U.  S.  469;  Herring  y.  SkaggSp, 
62  Ala.  180;  84  Am.  Rep.  4;  Daughtry  v.  American  U.  Tel.  Co^ 
75  Ala.  168;  51  Am.  Rep.  485. 

Lynch  V.  Nurdin^  1  Q.  B.,  N.  B.,  29  (41  Eng.  Com.  Law 
Rep.  422),  is  the  strongest  of  the  cases  relied  on  in  support 
of  the  present  action.  The  injury  in  that  case  occurred  in  » 
city.  The  head  note  contains  a  summation  of  the  facts  as- 
follows:  ^Defendant  (a  cartman)  negligently  left  his  horse- 
and  cart  unattended  in  the  street.  Plaintiff,  a  child  sevea 
years  old,  got  upon  the  cart  in  play;  another  child  incautiously 
led  the  horse  on;  and  plaintiff  was  thereby  thrown  down  and 
hurt"  It  was  held  that  the  action  was  maintainable  for  ther 
recovery  of  damages,  '^and  that  it  was  properly  left  to  the 
jury,  whether  defendant's  conduct  was  negligent,  and  the^ 
negligence  caused  the  injury."  In  delivering  his  opinioo^ 
Lord  Denraan  used  the  following  language;  "  If  I  am  guilty 
of  negligence  in  leaving  any  thing  dangerous  in  a  place  where- 
I  know  it  to  be  extremely  probable  that  some  other  persoa 
will  unjustifiably  set  it  in  motion  to  the  injury  of  the  thirds 
and  if  that  injury  should  be  so  brought  about,  I  presume  that 
the  sufferer  might  have  redress  by  action  against  both,  or 
either  of  the  two,  but  unquestionably  against  the  first.  •  •  •  • 
Can  the  plaintiff,  then,  consistently  with  the  authorities, 
maintain  his  action,  having  been  at  least  equally  in  fault?* 

*'  The  answer  is,  that  supposing  *•*  that  fact  ascertained  hy 
the  jury,  but  to  this  extent,  that  he  merely  indulged  the- 
natural  instinct  of  a  child,  in  amusing  himself  with  the  empty 
cart  and  deserted  horse,  then  we  think  that  the  defendant 
cannot  Le  permitted  to  avail  himself  of  that  fact.  The  most 
blamable  carelessness  of  his  servant  having  tempted  the 
child,  he  ought  not  to  reproach  the  child  with  yielding  to  that 
temptation." 

Reading  the  case  of  Lynch  v.  Nurdin,  1  Q.  B.,  N.  8.,  29,  in 
the  light  shed  upon  it  by  Lord  Denman's  reasoning,  no  one 
can  fail  to  note  the  marked  difference  between  that  case  and 
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the  one  we  have  in  hand.    The  argument  by  which   the 
learned  Lord  Chief  JuBtice  supported  the  judgment  he  an- 
nounced has  no  application  to  the  present  one.    That  case 
was  manifestly  decided  on  the  well-recognized  principle,  that 
if  one  leave  dangerous  machinery,  or  any  other  thing  of  simi- 
lar nature,  unattended  in  an  exposed  place,  and  another  be 
injured  thereby,  an  action  on  the  case  may  be  maintained  for 
such  injury,  unless  plaintiff  was  guilty  of  contributory  negli- 
gence: Clark  V.  Chambers,  8  Q.  B.  Div.  827;  Kunz  v.  City  of 
Troy,  104  N.  Y.  344;  58  Am.  Rep.  608;  Stout  v.  Sioux  City  etc. 
R.  R.  Co.y  2  Dill.  294;  Beach  on  Contributory  Negligence, 
sees.  140,  206.     Infants  of  tender  years,  and  wanting  in'dis- 
cretion,  are  not  amenable  to  the  disabling  effects  of  contribu- 
tory negligence.    In  the  opinion  of  the  court  in  the  case  of 
Lynch  V.  Nurdin,  1  Q.  B.,  N.  S.,  29,  the  causal  connection  be- 
tween the  negligence  and  the  injury  was  so  direct  and  patent, 
that  the  driver,  exercising  ordinary  ctire  and  prudence,  should 
have  anticipated  and  guarded  against  it.    The  implication 
from  Lord  Denman's  language  is  very  strong  that  he  regarded 
the  cartman's  conduct  as   grossly   negligent.     Contributory 
negligence  is  no  defense  to  injuries  which  result  from  gross 
negligence.     But,  the  principle  declared  in  Lynch  v.  Nurdin, 
was,  if  not  materially  shaken,  at  least  shown  to  be  inappli- 
cable to  a  case  like  the  present  one,  in  the  two  later  cases  of 
Hughes  v.  Macfie,  2  Hurl.  &  C.  744,  and  Mangan  v.  Atterton^ 
L.  R.  1  Ex.  239.     See,  also,  McAlpin  v.  Powelly  70  N.  Y.  126; 
26  Am.  Rep.  555;   Wendell  v.  New  York  Cent  etc.  R.  R.  Co.,  91 
N.  Y.  420;  St.  Louis  etc.  R.  R.  Co.  v.  Bell,  81  111.  76;  25  Am. 
Rep.  269. 

The  case  of  Messenger  v.  Dennie,  137  Mass.  197,  50  Am. 
Rep.  295,  is  a  strong  authority  against  the  right  to  maintain 
the  present  action. 

Another  case  relied  on  in  support  of  the  present  action  is 
Railroad  Co.  v.  Oladmonj  15  Wall.  401.  That  case  is  wholly 
unlike  the  present  one,  and  rests  on  a  different  principle.  The 
negligence  of  defendant's  agent  was  manifest,  and  the  injury 
was  the  natural  consequence  of  the  negligence.  Had  the 
driver  been  looking  ahead  as  he  should  ^**  have  been,  he 
would  have  seen  the  child's  danger,  and  could  and  would 
have  stopped  his  car,  before  his  horses  did  the  injury.  The 
causal  connection  in  that  case  was  complete,  because  the 
injury  resulted  so  naturally  from  the  driver's  inattention,  that 
the  law  regards  it  as  the  probable  consequence  of  his  negli* 
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gence.    None  of  the  oases  cited  support  the  contention  of 
appellee. 

The  ordinance  of  Opelika  restricting  the  speed  of  trains 
within  the  corporate  limits  to  four  miles  an  hour  had  one 
purpose,  one  policy.  Opelika  is  a  town  probably  of  four  or 
more  thousand  inhabitants.  The  railroad  antedated  the 
town,  and  caused  its  location  there.  It  runs  centrally  through 
the  business  portions  of  the  place.  In  such  conditions  men 
pursuing  business  afocations,  as  well  as  idlers  and  curiosity 
seekers,  will  congregate  about  the  depot  and  track  of  the  rail- 
road, and  will  be  constantly  crossing,  if  not  standing  on  the 
track.  They  do  both.  Knowing  this  habit  of  men,  most 
towns  located  on  railroads  have  ordinances  requiring  trains 
passing  through  them  to  move  at  a  low  rate  of  speed.  Why  7 
Kot  because  they  apprehend  that  reckless  persons  will  at* 
tempt  to  board  the  train  while  in  motion.  The  wildest  con« 
jccture  would  scarcely  take  in  an  adventure  so  fraught  with 
peril.  The  policy  was  to  enable  persons  who  might  be  stand- 
ing on  the  track,  or  whose  business  pursuits  required  them  to 
be  crossing  it  to  get  off  the  track  and  thus  escape  the  danger 
of  a  collision.    The  ordinance  had  no  other  aim. 

We  hold  as  matter  of  law  that  there,  was  no  proof  whatever 
in  this  case  tending  to  show  a  causal  connection  between  the 
negligence  charged  ^nd  the  injury  suffered.  To  illustrate  our 
views,  let  us  suppose  that  the  negligence  charged  against  the 
railroad  company  had  been  not  the  too  rapid  movement  of 
the  train,  but  some  imperfection,  decay,  or  derangement  of  the 
ascending  ladder  which  caused  plaintiff's  intestate  to  fall  and 
lose  his  life.  Would  any  one  contend  the  railroad  company 
would  be  liable  for  such  accident,  and  is  there  a  difference  in 
principle  between  the  case  supposed  and  the  one  weiiave  in 
hand?  Charge  No.  21 — the  general  charge  in  favor  of  the 
defendant — ought  to  have  been  given. 

The  great  English  commentator  said  ''Law  is  the  perfec- 
tion of  human  reason.*'  This,  in  a  sense,  is  true.  It  is  the 
expression  of  the  combined  wisdom  of  the  legislative  body. 
It  is  the  creature,  however,  of  human  thought,  and  nothing 
human  is  perfect.  Nor  is  it  true  that  legislative  policy  is 
unchanging.  Conditions  change,  and  the  law  which  should 
'^^  adapt  itself  to  human  wants  must  change  with  them. 
Still,  while  the  law  stands  on  the  statute  book,  it  should  be 
obeyed  and  conformed  to  as  a  rule  of  action.  If  we  cut  loose 
from  its  restraints  we  expose  ourselves  to  the  tempests  of 
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faoman  passion  and  human  prejadice,  and^  like  a  ship  at  tea 
without  rudder  or  compass,  will  surely  be  dashed  on  some  of 
the  many  shoals  which  are  found  all  along  the  voyage  of  life. 

Trial  by  jury  is  a  bulwark  of  American,  as  it  has  long  been 
4>f  English,  freedom.  It  wisely  divid.es  the  responsibility  of 
-determinative  adjudication,  of  punitive  administration,  be- 
tween the  judge,  trained  in  the  wisdom  and  intricacies  of  the 
law,  and  twelve  men  chosen  from  the  common  walks  of  non* 
professional  life,  chosen  for  their  sound  judgment  and  stern 
impartiality.  The  one  declares  the  rules  of  law  applicable  to 
the  issue  or  issues  formed  in  the  light  of  testimony  adduced; 
the  other  weighs  the  testimony,  determines  what  facts  it 
proves,  and,  moulded  by  the  law  as  declared  by  the  court, 
renders  its  verdict 

In  the  jury-box,  and  under  the  oath  the  jurors  have  sol- 
«mnly  sworn  on  the  holy  evangelists  of  almighty  God,  there 
is  no  room  for  friendship,  partiality,  or  prejudice;  no  permis- 
sible discrimiuation  between  friends  and  enemies,  between 
the  rich  and  the  poor,  between  corporations  and  natural  per- 
sons. The  ancients  painted  the  goddess  of  justice  as  blind- 
folded,  and  jurors  roust  be  blind  to  the  personal  consequences 
of  the  verdicts  they  render.  If  the  testimony  convinces  their 
judgments  of  the  existence  of  certain  facts,  they  must  be 
blind  to  the  consequences  which  result  from  those  facts.  A 
wish  that  it  were  otherwise  furnishes  no  excuse  for  deciding 
against  their  convictions.  Justice  thus  administered  com- 
mands the  approbation  of  heaven  and  earth  alike;  and  a  ver- 
dict thus  rendered  meets  all  the  requirements  of  the  juror's 
oath  in  the  fullest  sense  of  the  word — a  true  expression  of  the 
convictions  fixed  on  the  minds  of  the  jury  by  the  testimony. 

Independent  of  the  legal  question  considered  above,  and 
which  we  have  declared  to  be  determinative  of  this  case,  the 
verdict  of  the  jury  was  so  palpably  against  the  evidence  that 
a  new  trial  ought  to  have  been  granted  on  that  account. 

Reversed  and  remanded. 

Iv  Otadaden  and  AUalia  Uni<m  i?y.  Co.  r,  Caiuler,  97  Ala.  235,  it  appeared 
from  the  •▼iHenoe  that  Caasler  waa  in  the  habit  of  riding  on  a  dnmmy  train 
and  of  alighting  from  it  at  a  certain  crossing.  Those  in  charge  of  the  train 
liad  Dotioe  of  his  intention  to  alight  at  that  place,  but  the  train  waa  driven 
|Mat  the  eroMing  without  stopping,  and  waa  brought  to  a  fnll  stop  at  the 
next  crossing,  only  a  abort  distance  away.  Nothing  waa  said  of  an  inten- 
tion of  backing  the  train  to  the  crossing  where  Cansler  was  in  the  habit  of 
alighting,  and  he  had  on  previous  occasions  left  the  train  at  the  crossing 
where  it  was  then  stopped.    On  this  occasion  he  had  been  riding  on  the 
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platform  of  ono  of  the  can  in  Tiolation  of  a  rule  of  the  railroad  oompany. 
He  waa  a  cripple,  and  after  stepping  from  the  train  where  it  waa  then  stoppod«. 
and  while  in  the  act  of  reaching  back  to  the  platform  for  hia  cmtcbea,  the 
train,  without  warning  or  signal,  waa  moved  backward,  knocking  him  down, 
and  inflicting  the  injury  for  which  suit  was  brought.  It  waa  claimed  on  the 
part  of  the  company  that  the  fact  that  he  waa  riding  on  the  car  platform  im- 
mediately before  he  was  injured  was  the  proximate  cause  of  his  injury,  bnt 
the  supreme  court,  in  disposing  of  this  branch  of  the  case,  said:  "We  da 
not  think  the  fact  that  Gansler,  the  plaintifi^  had  been  riding  on  the  plat* 
form  of  the  car  ahould  exert  any  influence  in  the  consideration  of  this  case, 
for  several  reasons:  1.  He  bad  left  the  platform,  and  waa  atanding  on  the 
ground,  when  the  train  was  backed  which  caused  the  injury.  The  injury 
was  not  at  all  dependent  on  the  place  from  which  he  had  oome;  2.  Althongik 
his  being  on  the  platform  waa  one  of  the  attending  conditions,  without  wfaiob 
he  probably  would  not  have  been  able  to  leave  the  train  during  its  very  short 
stop,  yet  there  was  no  causal  connection,  as  the  law  defines  that  term,  be* 
tween  his  violation  of  the  company's  rule  in  so  riding  and  the  injury  inflioted 
upon  him.  We  have  reoently  oonsidered  this  question  to  fnlly  that  we  need 
not  repeat  the  argument  or  reproduce  the  authorities:  Western  RaUwa^  qf^ 
Alabama  v.  JUiOdi,  97  Ala.  194;  38  Am.  8t  Rep.  179;  Beach  on  Contribntorj 
Negligence,  sees.  83,  34.** 

KiOLiaBKCB— PROXIMATB  AHD  HsMOTB  Cavbi.— ThiB  quostion  is  tlior* 
oughly  treated  in  the  monographic  note  to  OUmm  t.  Delawan  effe  Oamad  C6.p 
3$  Am.  8t  Rep.  807-861. 

Kbougbnck — Proximatb  Causb— Violation  ovObdinanob. — When  neg* 
ligence  in  the  breach  of  a  city  ordinance  does  not  cause  or  contribute  to 
cause  the  injury  complained  of,  no  action  will  lie  for  such  breach:  Oib$on  ▼• 
Leotutrd,  143  IlL  182;  36  Am.  St.  Rep.  876,  and  note. 

Contributory  Kboligbncb  on  thb  Part  of  thb  PLAiNntr  Can  Netkk 
Bb  Sbt  Up  as  an  excuse  for  wanton  and  willful  negligence  on  the  part  of  th* 
defendant:  Lake  Share  etc  Rg.  Co,  v.  Bodemer,  139  111.  596;  32  Am.  St  Rep» 
218;  Brannen  v.  Kokomo  etc  Gravel  Road  Co.,  115  Ind.  115;  7  Am.  St.  Rep» 
411,  and  note.  See,  also,  the  note  to  Harrie  v.  Tcwnthip  qf  CUnton,  8  Am« 
St  Rep.  850,  and  Kelly  v.  InkabUanie  etc.,  9  Am.  St  Rep.  733. 

Nboliobncb— Comtribotort. — ^Invants,  Whbn  Rbbponbibui  FOR:  Kehler 
V.  Sclaoenk,  144  Pa.  St  348;  27  Am.  St  Rep.  633,  and  note,  and  Oregon  Rg^ 
etc,  Co.  V.  Egley,  2  Wash.  409;  26  Am.  St.  Rep.  860,  and  note^  with  th* 
cases  collected. 

Nbw  Trial — Vbrdict  Against  Weight  of  Evidbncb.— A  new  trial  should 
be  granted  where  the  verdict  is  against  the  weight  of  evidence  and  mani* 
festly  wrong:  New  Orleans  etc,  R.  R.  Co.  v.  Stalftam,  42  Miss.  607;  97  Anu 
Dec  478,  and  note;  Purtley  v.  Hayes,  22  Iowa,  1;  92  Am.  Dec.  850;  Orossiey 
V.  0*Btien,  24  Ind.  3*26;  87  Am.  Dec.  329;  Woodward  v.  James,  8  Stroh. 
552;  51  Am.  Dec  649,  and  note;  Ball  v.  Page,  4  Ga.  428;  48  Am.  Dec  2.'{5; 
Kinne  v.  Kinne,  9  Conn.  102;  21  Am.  Dec  732;  Newson  v.  Lycan,  8  J.  J, 
Marsh.  440;  20  Am.  Dec  156;  Houston  ▼.  Oilberi^  8  Brev.  63;  5  Am.  Dec 
542:  Brown  T,  Frosty  2  Bay,  126;  I  Am.  Dec  633;  ConCtnenla/  etc  Ins.  Co.  v. 
Yung,  113  Ind.  159;  8  Am.  St  Rep.  680.  See  the  extended  note  to  RcUrt- 
mn  V.  Dodge,  81  Am.  Dec  268. 
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Allen  v.  BuoHANAy. 

[97  ALiKAMA,  8M.] 

JuBisDicmoir— SoiTS  AmoriRo  Phopkbtt  in  Anothbb  Statb.— Suit  !» 
•quiiy  may  b«  maintained,  and  remedies  granted  which  effect  and 
operate  upon  the  person  of  defendant,  and  not  upon  thp  enbiect  matter 
when  it  is  eitnated  in  another  state  or  country,  Irat  the  parties  are- 
within  the  jurisdiction  of  the  oonrt,  although  such  subject  matter  i» 
referred  to  in  the  decree,  and  the  defendant  is  ordered  to  do,  or  to  re- 
frain from  doing,  certain  acts  towards  it,  and  it  is  thus  ultimately  but^ 
indirectly  effected  by  the  relief  granted. 

EauDonoKS— LfJUKcnoN  to  Pbotect  FRonitTT  is  Anotbkb  Stati. — li 
a  creditor  and  debtor  are  citizens  of,  aiid  residents  in,  the  same  state^ 
and  the  creditor  institutes  an  action  by  attachment  and  garnishee  pro* 
eeedings  in  another  state  to  reach  property  or  credits  due  the  debtor 
there,  and  exempt  from  legal  process  in  the  state  where  the  parties  are 
domiciled,  such  creditor  may  be  enjoined  from  further  prosecnting  lu» 
action  in  the  other  state. 

Lane  and  White^  for  the  appellants. 

Noble  Smithsonj  for  the  appellee. 

***  McClbllan,  J.  The  bill  in  this  case  is  filed  by  W.  R- 
Buchanan,  who  is  a  resident  citizen  of  Alabama,  against 
Claude  A.  Allen,  William  Redd,  and  H.  Lee  Brown,  who  are- 
also  resident  citizens  of  this  state,  doing  business  as  partners- 
under  the  firm  name  of  Allen,  Redd  &  Co.,  and  against  The- 
Traders'  Insurance  Company  of  New  Orleans,  which  is  alleged 
to  be  a  citizen  of  the  state  of  Louisiana.  Its  purpose  is  to  re- 
strain the  prosecution  of  a  suit  by  said  Allen,  Redd  &  Co.,  in 
a  civil  court  of  the  parish  of  Orleans,  in  the  state  of  Louisi-^^ 
ana,  against  the  complainant,  the  object  of  which  is  to  collect 
from  aaid  insurance  company  certain  six  hundred  dollars,. 
which  said  comi>any  owes  complainant;  the  company  being 
also  before  that  court  by  process  analogous  to  a  summons  ii> 
garnishment  under  our  laws.  The  abstract  equity  of  the- 
present  bill  is  rested  on  the  fact  that  the  fund  thus  sought  to- 
be  subjected  to  the  debt  of  Allen,  Redd  &  Co.,  is  exempted  to- 
the  complainant  under  the  laws  of  Alabama,  where  all  the- 
parties  in  interest  reside,  ^^^  and  is  so  claimed  in  the  bill; 
and  it  is  moreover  averred  that  prior  to  the  institution  of  th& 
proceeding  in  Louisiana,  Allen,  Redd  &  Co.  sued  Buchanan 
on  the  same  cause  of  action  in  this  state,  and  summoned  said! 
insurance  company  to  answer  whether  and  in  what  sum  it 
was  indebted  to  the  defendant  in  that  action,  that  the  garni* 
shee  appeared  and  answered  indebtedness  in  the  sum  of  six 
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hundred  dollars;  that  thereupon  the  defendant  claimed  the 
aame  as  exempted  to  him,  and  that  plaintiff  haying  failed  to 
contest  said  claim  of  exemption,  the  Birmingham  city  court* 
in  which  the  case  was  pending,  *^  adjudged  that  complainant 
wns  entitled  to  the  amount  so  due  as  exempt,  and  discharged 
the  same  frogi  said  garnishment."  This  is  the  fund  which  ia 
flow  involved  in  the  proceeding  in  Louisiana. 

It  cannot  be  doubted  that  on  the  averments  of  the  bill  the 
complainant  is  legally  and  equitably  entitled  to  the  fund. 
Under  the  laws  of  Alabama  he  has  the  same  right  to  demand 
and  receive  the  sum  due  him  from  the  insurance  company,  as 
against  Allen,  Bedd  &  Co.,  as  if  they  had  no  claim  whatever 
against  him.  Nor  is  it  material  what  effect,  or  whether  any 
effect,  is  accorded  to  the  judgment  of  the  city  court  of  Bir- 
mingham, discharging  the  garnishee  and  holding  this  money 
to  be  exempted  to  Buchanan,  the  defendant  in  that  suit,  and 
the  complainant  here.  If  there  had  been  no  previous  suit  in- 
Tolving  the  question  of  exemption,  and  no  attempt  to  adjudi* 
cate  that  question  in  the  courts  of  Alabama,  the  complainant* 
on  the  facts  he  avers,  would  be,  and  is  still,  entitled  under  our 
laws  to  this  fund  over  any  claim  Allen,  Redd  &  Ca  can  have 
to  it  if  the  averments  of  the  bill  as  to  complainant's  not  hav- 
ing waived  his  exemptions  against  their  debt  be  true.  And 
the  case  may  in  this  respect  stand,  on  the  averments  of  the 
bill,  on  the  claim  of  exemptions  therein  brought  forward 
wholly  regardless  of  whether  any  previous  claim  had  been 
advanced  and  adjudged  in  favor  of  complainant  or  not:  ZeU 
tiicker  v.  Brigham,  74  Ala.  598.  . 

Complainant's  right  to  this  money  exists,  however,  only  by 
force  of  the  local  law  of  Alabama,  which  has  no  extraterri- 
torial operation,  and  which  will  not  be  enforced  in  courts  of 
Louisiana.  But  the  fact  that  this  legal  right  of  his  cannot  be 
disserted  in  the  courts  of  that  state,  since  one  jurisdiction  does 
not  enforce  the  exemption  statutes  of  another,  so  far  from 
militating  against  the  equity  of  this  bill,  is  essentially  the 
basis  of  its  equity.  It  can  make  no  difference  as  respects  the 
abstract  rights  of  these  parties  ^^^  in  and  under  the  law  of 
Alabama,  whether  they  are  cognizable  by  foreign  courts  or 
not.  Whether  so  or  not  they  are  the  same  here,  and  the  par- 
ties are  the  more  entitled  to  have  them  declared  and  effectu- 
ated here,  so  far  as  our  courts  are  capable  of  declaring  and 
elTectuating  them,  because  they  cannot  be  asserted  in  the  for- 
eign court  which  is  undertaking  to  deal  with  the  subject  mat- 
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ter  through  ita  judgments  inter  partes  regardless  of  the  rights 
of  tbo  parties  under  the  law.  In  other  words,  the  complain- 
ant has  a  right  to  this  money,  which  though  it  is  a  legal  right, 
he  cannot  assert  in  the  forum  where  the  respondents  are  seek* 
ing  to  foreclose  it,  and  where  it  will  be  foreclosed  unless  h» 
can  invoke  the  powers  of  the  chancery  court  to  restrain  their 
eflbrts  to  that  end.  This  being  his  only  remedy  to  effectuate 
his  legal  rights,  the  demurrers  to  the  bill  which  go  upon  the 
ground  that  complainant  has  an  adequate  remedy  at  law 
were  properly  overruled. 

The  main  question  presented  on  this  appeal,  however,  is  as 
to  the  power  of  the  court  of  chancery  of  one  state,  having 
jurisdiction  of  the  parties,  to  grant  relief  inter  partee  in  re- 
spect  of  a  matter  which  is  situated  beyond  the  territorial 
jurisdiction  of  the  court,  in  another  state  or  country.    The 
authorities  overwhelmingly  support  such  jurisdiction.     Mr. 
Pomeroy  upon  this  subject  says:  *'  Where  the  subject  matter 
is  situated  within  another  state  or  country,  but  the  parties 
within  the  jurisdiction  of  the  court,  any  suit  may  be  main- 
tained and  remedy  granted  which  directly  effect  and  opernto 
upon  the  person  of  the  defendant  and  not  upon  the  subject 
matter,  although  the  subject  matter  is  referred  to  in  the  de- 
cree, and  the  defendant  is  ordered  to  do,  or  to  refrain  from  doing, 
certain  acts  toward  it,  and  it  is  thus  ultimately  but  indirectly 
effected  by  the  relief  granted.     As  examples  of  this  rule,  suits 
for  the  specific  performance  of  contracts,  for  the  enforcement 
of  express  or  implied  trusts,  for  relief  on  the  ground  of  fraud, 
actual  or  constructive,  for  the  final  accounting  and  settlement 
of  a  partnership  and  the  like,  may  be  brought  in  any  stato 
where  jurisdiction  of  the  defendant's  person  is  obtained,  al- 
though the  land  or  other  subject  matter  is  situated  in  another 
state  or  even  in  a  foreign  country":  8  Pomeroy's  Equity  Juris- 
prudence, sec.  1318.     And  Judge  Story  says:  ''In  general,  the 
&ct  that  the  property  is  not  within  the  jurisdiction,  consti- 
tutes no  bar  to  a  proceeding  in  the  court  of  equity,  if  the  per- 
son is  within  the  jurisdiction;  for  a  court  of  equity  acts  upon 
the  person;  or  to  use  the  appropriate  phrase,  asquitas  agit  in 
pertimam'-:  Story's  Equity  Pleading,  sec.  489.     And  to  like 
effect  are  the  following  adjudged  cases:  Penn  v.  Lord  BaltU 
more,  1  ^^  Ves.  8r.  444;  Guild  v.  Guild,  16  Ala,  121;  McGee 
V.  Sweeneyy  84  Cal;  100;  Montgomery  v.  United  States,  36  Fed. 
Rep.  4;  Davie  v.  Morries,  76  Va.  21;  Carver  v.  Peck,  131  Moss. 
292;  BetheU  v.  BetheUy  92  Ind.  318;  Baker  v.  Rockabrandy  118 
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III.  865;  JohfiBany.  OibBorij  116  111.  294;  PaindezUr  y.  BurweU^ 
82  Va.  507,  amoDg  many  others  cited  in  note  to  section  1318 
of  Pomeroy's  Equity  Jurisprudence.' 

And  BO  long  as  the  relief  sought  may  be  worked  out  directly 
on  the  person  of  the  defendant  and  indirectly  through  hia 
{>er8on  on  property  in  a  foreign  jurisdiction,  it  is  immaterial 
what  form  the  decree  assumes,  whether  it  is  affirmative  or 
•negative  in  its  effect,  whether  it  commands  an  act  to  be  done> 
-as,  for  instance,  the  execution  of  a  conveyance,  or  restrains 
the  doing  of  an  act,  as,  for  instance,  the  alienation  of  property, 
4he  institution  or  prosecution  of  suits  in  other  states,  and  the 
iike.  Thus  it  is  said  by  Judge  Story,  after  declaring  that 
nothing  can  be  clearer  than  the  proposition  that  the  courts  of 
•one  country  cannot  exercise  any  control  of  those  of  another: 
*'But  the  courts  of  one  country  have  no  authority  to  stay  pro- 
ceedings in  the  courts  of  another,  they  have  an  undoubted 
authority  to  control  all  persons  and  things  within  their  terri- 
torial limits.  When,  therefore,  both  parties  to  a  suit  in  a 
foreign  country  are  residents  within  the  territorial  limits  of 
another  country,  the  courts  of  equity  in  the  latter  may  act  in 
personam  upon  these  parties,  and  direct  them  by  injunction  to 
proceed  no  further  in  such  suit.  In  such  case  these  courts 
act  upon  acknowledged  principles  of  public  law  in  regard  to 
jurisdiction.  They  do  not  pretend  to  direct  or  control  the 
foreign  court,  but,  without  regard  to  the  situation  of  the  sub- 
ject matter  of  the  dispute,  they  consider  the  equities  between 
the  parties,  and  decree  in  personam  according  to  those  equi- 
ties;  and  enforce  obedience  to  their  decrees  by  process  in  per- 
sonavi'^:  2  Story's  Equity  Jurisprudence,  sec.  899.  And  the 
aame  doctrine  is  announced  by  Mr.  High,  who  in  conclusion 
aays:  "  While,  therefore,  the  court  will  assume  no  control  over 
the  course  of  the  proceedings  in  the  foreign  tribunal,  it  may 
and  will  interfere  to  prevent  those  who  are  amenable  to  its 
own  process  from  instituting  or  carrying  on  suits  in  other 
states  which  will  result  in  injury  and  fraud.  Thus,  where  a 
creditor  and  debtor  are  both  citizens  in,  and  residents  of,  the 
same  state,  and  the  creditor  institutes  an  action' of  attach- 
ment and  garnishee  proceedings  in  another  state  to  reach 
credits  due  the  debtor  there  and  which  would  have  been 
•exempt  from  attachment  or  legal  process  under  the  laws  of 
the  state  where  parties  are  domiciled  (which  is  precisely  the 
case  at  bar)  the  creditor  may  be  enjoined  **•  from  further 
prosecuting  his  action  in  the  foreign  state,  it  being  regarded 
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A8  an  effort  to  evade  the  laws  of  his  domicile'':  1  High  on  In* 
junctions,  sees.  103-107.  These  texts  are  amply  sustained 
by  the  following  cases,  some  of  which  are  on  all  fours  with 
this  case  in  their  facts,  while  the  others  are  strictly  analogous: 
Keyset  ▼.  Rice,  47  Md.  203;  28  Am.  Rep.  448;  Snook  v.  Snetzer^ 
125  Ohio  St.  516;  Pickett  y.  FerguBon,  45  Ark.  177;  55  Am.  Bep. 
545;  Great  FaUs  Mfg.  Co.  v.  Worster,  28  N.  H.  470;  Vermont 
^te.  R.  R.  Co.  ▼.  Vermont  Cent.  R.  R.  Co.,  46  Vt  792;  Dehm 
V.  Foster^  4  Allen,  545;  Proctor  v.  National  Bank,  152  Mass. 
223;  Cunningham  v.  Butler,  142  Mass.  47;  56  Am.  Bep.  657, 
and  notes  663-665;   WiUon  v.  Joseph,  107  Ind.  490. 

Some  decided  cases  maintain  the  contrary  doctrine.  Our 
attention  has  been  called  to  three  of  these,  namely:  Mead  v. 
Merritt,  2  Paige,  402;  Williams  v.  Ayrault,  31  Barb.  864;  and 
Peck  V.  Jenness,  7  How.  612.  These  cases  appear  to  have  fol- 
lowed the  reasoning  and  judgment  of  Lord  Eldon  in  Kennedy 
V.  Earl  of  Cassilis,  2  Swanst  818,  which  has  ceased  to  be 
authority  in  England,  the  power  of  the  chancery  court  to  re« 
Btrain  persons  of  whom  it  has  jurisdiction  from  the  prosecu- 
tion of  suits  in  foreign  countries  being  now  recognized  and 
established  in  that  country:  1  High  on  Injunctions,  sec.  103. 
Moreover,  what  was  said  by  the  supreme  court  of  the  United 
States  in  Peck  v.  Jenness,  7  How.  612,  was  a  dictum,  inasmuch 
as  the  lack  of  power  in  a  federal  court  to  restrain  parties  in 
the  prosecution  of  suits  in  state  courts,  which  was  the  ques- 
tion considered  and  decided,  results  from,  and  is  properly 
ascribed  in  that  case  to,  the  provisions  of  the  judiciary  act 
of  1793  which  expressly  declares  that  a  writ  of  injunction 
shall  not  be  granted  by  a  court  of  the  United  States  to  stay 
proceedings  in  any  court  of  a  state. 

The  general  doctrine  invoked  in  this  case — that  the  courts 
of  one  state  may  enjoin  parties  personally  within  their  juris- 
diction from  prosecuting  suits  in  the  courts  of  another  state — 
is  now  fully  recognized  by  the  supreme  court  of  the  United 
States,  and  held  to  be  constitutional:  Cole  v.  Cunningham^ 
133  U.  8.  107. 

We  hold  in  accord  with  the  overwhelming  weight  .of  au- 
thority, and  with  what  we  regard  as  the  sounder  reasoning^ 
that  the  chancery  courts  of  this  state  have  the  power  invoked 
by  the  present  bill,  and  that  the  bill  makes  a  proper  case  for 
its  exercise. 

The  decree  oyerruling  the  demurrer  is  affirmed. 
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JusoDionoir.— Sum  Awnamta  Pbopbbtt  in  Anothkb  State:  See  8m^ 
tmUr.Lmiem,  140N.T.  40S;  87  Am.  St.  Rep.  «N^  and  not*  wiUi  the flMf» 
ooUeoted. 

iNjuaonoir  to  RisrBAur  Violation  ov  Bzbmftiov  Law.— Thli  qnattioA 
M  dieouMod  in  the  leading  caaet  will  be  fonnd  treated  in  the  extended  note 
to  Mumper  r.  Wilton^  2  Am.  St  Rep.  242,  and  see  alao  Driggt'  Btuik  t.  yor* 
wood^  49  Ai^  186;  4  Am.  St.  Rep.  tO,  and  notOi 
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Lajtdloed  AND  Tbitaiit— Partitioiv  bt  Tenant  Bared  on  Adyebeb  Titli» 
A  tenant  in  poeeession  of  land  under  a  lease,  who  aoqoiree  an  ootatendiny 
title  to  an  nndirided  interest  therein  from  a  third  person  oannot  main* 
tain  partition  without  having  surrendered  possession  to  the  landlord. 

Faith  and  Ervitif  and  R.  P.  Deshon,  for  the  appellants* 
Chamberlain  and  Richardson^  for  the  appellees. 

^^*  Haralson,  J.  The  complainants  iBled  this  bill  on  the 
first  day  of  October,  1890,  against  John  Dahm,  Timothy 
Meaher,  James  E.  and  Augustus  Meaher,  for  the  sale  for  par- 
tition, of  certain  real  estate  described  in  the  bill,  alleging  that 
they  owned  an  undivided  third  interest  therein,  and  the  de- 
fendants  the  other  two-thirds,  as  tenants  in  common,  and  that 
it  could  not  be  equitably  divided  in  kind.  Complainants 
claim  to  have  derived  title  to  their  one-third  undivided  inter* 
est  in  said  land,  on  the  seventeenth  day  of  May,  1890,  by 
deed  of  conveyance  from  one  Glennon  and  his  wife. 

The  defendants  answering  the  bill,  claim  that  they,  and 
those  from  whom  they  claim,  have  been  in  the  open,  notori- 
ous, and  continuous  adverse  possession  of  said  land,  ever 
since  1847,  claiming  it  as  their  own,  and  exercising  acts  of 
ownership  over  it;  that  the  complainants  knew  that  defend- 
ants were  in  the  adverse  possession  of  said  land,  claiming  it 
as  their  own  property,  when  they  received  said  deed  to  aD 
undivided  third  of  it,  from  said  Glennon  and  wife;  that  com- 
plainants were  tenants  of  defendants,  under  a  written  lease^ 
and  have  been  paying  their  rents  therefor,  and  they  have 
never  repudiated  said  tenancy,  nor  claimed  as  their  own  any 
portion  of  said  land,  but  occupy  the  whole  of  it  as  tetiants  of 
defendants,  and  not  otherwise,  and  have  never  surrendered, 
or  offered  to  surrender,  the  possession  of  said  property  U> 
defendants. 
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The  proof  shows  that  the  complainants,  Barlow  A  Co.| 
rented  and  went  into  the  possession  of  the  whole  of  this  land 
from  defendants,  or  those  under  whom  they  claim,  on  the  first 
aay  of  August,  1883,  by  a  written  lease  of  that  date,  for  the 
term  of  five  years,  from  that  date,  to  the  1st  of  August,  1888, 
at  the  annual  renting,  of  one  hundred  and  fifty  dollars,  pay* 
able  quarterly,  with  the  privilege  of  renewal  of  the  lease  for 
five  years  more,  at  the  same  rental,  and  that  on  the  first  day 
of  August,  1888,  according  to  the  terms  of  said  lease,  com- 
plainants  accepted  a  written  renewal  of  said  lease,  on  the 
same  terms  as  before,  for  another  period  of  five  years,  expir- 
ing on  the  first  day  of  August,  1893,  and  had  paid  their  rents 
up  to  the  Ist  of  October,  1890,  the  end  of  the  last  quarter^ 
and  were  in  possession  of  the  property. 

After  this  bill  was  filed,  these  defendants  commenced  eject- 
ment in  the  circuit  court  of  Mobile  county,  against  these  com- 
plainants, Barlow  &  Co.,  to  recover  the  possession  ^^*  of  said 
land,  which  they  then  occupied  under  said  lease  from  defend- 
ants — the  contention  being,  on  their  part,  that  because  com- 
plainants claimed  to  have  purchased  a  part  of  the  leasehold 
from  a  third  person,  during  the  continuance  of  their  lease 
from  defendants,  in  hostility,  as  defendants  claimedi  to  their 
title,  and  had  filed  this  bill  while  thus  in  possession,  asking 
a  sale  of  the  property  for  partition  between  themselves  and 
defendants,  as  tenants  in  common,  they  thereby  repudiated 
and  forfeited  their  lease,  and  defendants  were  entitled  to  re- 
cover the  possession  of  the  land.  In  that  case,  the  defend- 
ants, complainants  here,  did  not  question  the  title  to  the 
plaintifis — these  defendants — to  two-thirds  of  the  land,  but 
claimed  that  they  had  leased  only  two-thirds  interest  in  it 
from  the  Meahers,  from  whom  these  defendants  derive  title, 
and  that  they  had  acquired  the  interest  of  the  other  cotenant 
of  the  Meahers.  The  case  was  decided  in  the  circuit  court 
against  these  defendants.  On  an  appeal  to  this  court,  we 
held  that  these  facts  did  not  constitute  a  forfeiture  of  the 
lease,  and  that  the  payment  and  reception  of  the  rent  up  to 
November  1,  October  1,  1890,  was  a  recognition  of  the  lease 
and  an  admission  of  an  existing  tenancy,  which  precluded 
defendants  from  insisting,  in  that  action,  upon  a  forfeiture  of 
the  lease:   Dahm  v.  Barlow^  93  Ala.  120. 

Without  going  into  the  details  of  this  case,  and  a  discus- 
sion of  the  several  assignments  of  error,  we  confine  consider- 
ation of  the  cause  to  a  single  principle,  which  is  decisive  of 
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it,  consistently  with  what  we  held  in  Dahm  v.  Barlow^  93  Ala. 
120. 

The  only  ground  upon  which  complainants  seek  to  main- 
tain this  bill  is,  that  on  the  17th  of  May,  1890,  during  the 
existence  of  their  lease  from  defendants,  and  their  possession 
under  it,  they  acquired  by  purchase  from  a  third  person  an 
undivided  third  interest  in  the  land.  Admitting  that  defend- 
ants own  two-thirds  of  it,  and  asserting  their  own  claim  to  a 
third  interest  therein,  they  file  this  bill  for  a  sale  of  said  land 
for  partition,  while  still  holding  possession  of  the  entire  prem- 
ises under  their  lease  from  the  Meahers,  without  having  sur- 
rendered the  possession  to  their  landlords.  This,  as  tenants, 
they  are  not  permitted  to  do.  ^*The  landlord  can  only  be 
required  to  litigate  title  with  his  tenant,  upon  the  vantage 
ground  of  possession":  Houaton  v.  Farris^  71  Ala.  570;  Cald^ 
uell  V.  Smith,  77  Ala.  157;  Norwood  v.  Kirby,  70  Ala.  397. 

The  decree  of  the  chancellor  is  affirmed. 

Affirmed.  _ 

Landlord  and  Tsnant—Estoppxl. — A  tenant  cannot  bo  heard  to  deny 
the  title  of  hie  landlord,  nor  can  he  rid  himself  of  anch  relation  without  a 
complete  surrender  of  the  posseesion  of  the  land:  Sjning9  ▼.  Schenck,  99 
N.  C  651;  6  Am.  St.  Kepb  652;  and  note.  One  entering  under  another  mm  a 
tenant  is  estopped  from  dispatinfl(  the  latter's  title  while  the  possession  con* 
tiuues:  Jackaon  v.  Miller,  6  Wend.  228;  21  Am.  Deo.  316.  A  tenant  must 
deliver  np  possession  to  the  landlord  before  he  can  assert  an  outstanding 
title,  or  one  purchased  by  him:  BVike  v.  H<noe,  1  Aikens,  306;  15  Am.  Dee. 
681;  Brawn  v.  Keller,  32  111.  161;  83  Am.  Dec  258,  and  note;  SaUey  ▼.  KU" 
bizm,  10  Met.  176;  43  Am.  Deo.  423,  and  note.  See  the  notes  to  Ccanleg  t. 
Stanficld,  60  Am.  Dec.  222;  Jacicton  v.  Davis^  15  Am.  Deo.  460;  and  Camp  t. 
Camp,  13  Am.  Deo.  68. 
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8TATUTB8  OF  SiSTSR  Statb,  Paoov  Of. — ^Tho  statutet  of  another  state 
printed  in  compiled  form  by  authority  of  a  statute  thereof  are  admis- 
sible in  evidence  without  further  proof,  though  published  by  a  private 
person  under  authority  of  such  statute. 

CoRPo&ATioNS — Pboof  OF  Inoorpobation. — In  an  action  by  a  foreign  ootw 
poration  to  foreclose  a  mortgage  showing  on  its  face  that  the  plainti£f  is 
a  corporation,  proof  of  its  incorporation  is  dispensed  with,  and  error  in 
receiving  in  evidence  a  defective  copy  of  its  charter  of  incorporation  is 
immaterial. 

CoRPORATioK»— Estoppel  to  Dbmt  Exibtbhob  Of. — ^In  an  action  by  a  for* 
eign  oorporatiott  to  foreclose  a  mortgage  showing  on  its  face  that  it  is 
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payttbU  to  a  oorporation^  the  mortgagor  it  estopped  from  denying  tha 
corporate  capacity  of  the  mortgagee, 

XkKXTRAim — Conflict  ow  Laws. — ^The  law  of  the  place  where  the  eon  trad 
IE  made  ia  a  part  thereof,  and  determinea  the  meaanre  of  right  it  aecoree 
■nbject  to  the  limitation  that  no  state  enforces  contracts  entered  into  in 
another  state  or  conntry»  if  such  enforcement  involves  a  breach  of  legal 
or  moral  right  as  maintained  in  the  law  of  the  fomm. 

VofinoH  CoRPOBATiONS — CONFLICT  OF  Laws. — A  Corporation  which  per- 
forms corporate  acts  in  a  state  other  than  its  domicile,  and  seeks  to  en* 
force  rights  there,  can  exercise  no  exceptional  rights  and  privileges  which 
are  conferred  by  the  law  of  its  creation  if  such  enforcement  involves  a 
breaoh  of  the  publie  policy  or  statutory  system  of  the  state  where  such 
rights  are  sought  to  be  enforced.  One  state  cannot  confer  rights  and 
anthorixe  their  exercise  beyond  its  own  boundaries,  unless  they  are  is 
harmony  with  the  general  policy  of  the  state  in  which  the  exercise  is 
attempted. 

FoBXiav  C0BPOBATION8— Conflict  of  LAW&^The  power  of  a  oorporatioa 
to  act  in  a  foreign  country  or  anothw  state  depends  upon  the  law  of  the 
oonntry  of  its  creation,  and  on  the  law  of  the  place  where  it  assumes  to 
act.  It  has  only  such  powers  as  were  given  to  it  by  the  authority  which 
created  it,  and  it  cannot  do  any  act  by  virtue  of  those  powers  in  any 
country  or  state  where  the  laws  forbid  it  so  to  act. 

8rATUTB8— BxTRATBRRiTORiAL  Opxratio^y  OF.^Ths  laws  of  a  stato  can 
have  no  force  proprio  vigore  outside  of  that  state. 

CoRFOBATioNS— Conflict  of  Laws^Usurt. — ^Though  a  corporation  is  ex* 
pressly  authorized  by  its  charter  to  charge  a  certain  rato  of  intorest 
upon  its  loans,  it  is  not  permitted  to  charge  the  same  rate  in  a  foreiga 
stote^  if  that  is  contrary  to  the  nsnry  laws  there  in  force. 

UsiTBT — Conflict  of  Laws. — ^A  contract  entered  into  in  Alabama  with  a 
foreign  loan  association,  by  which  the  borrower,  who  does  not  share  in 
the  profite  or  asseto  of  the  corporation  and  has  no  voice  in  ite  govern* 
ment,  agrees  in  effect  to  pay  interest  greatly  in  excess  of  eight  per  ceni 
per  annnm  is  usurious  in  Alabama,  and  can  be  enforced  there  only  as  to 
the  principal,  although  such  contract  is  not  usurious  under  the  law  of 
the  stato  where  such  association  was  created. 

Conflict  of  Laws — Construction  of  Contract. — ^Though  a  mortgage  given 
by  a  citizen  of  Alabama  to  secure  a  loan  in  a  foreign  loan  association 
stipulates  that  it  is  made  under  and  with  reference  to  the  laws  of  the 
state  where  such  association  was  created,  yet  if  the  loan  was  negotiated 
and  the  mortgage  executed  in  Alabama,  it  is  an  Alabama  contract  gov* 
emed  by  the  law  of  that  stete. 

Habrikd  Woman's  Contract. — A  mortgage  executed  by  a  wife  with  her 
hnsband*s  assent  as  security  for  a  loan  used  by  her  to  redeem  land  in 
which  ahe  has  a  right  of  redemption  is  the  contract  of  the  wife,  and  not 
a  loan  to  the  husband. 

-Conflict  of  Laws.— Act  of  Bkoominq  Stockholdxr  in  Forxign  Corfo* 
ration  is  deemed  as  done  in  the  state  wheVe  the  corptjration  was  created 
■ad  haa  ite  domicile,  and  the  amount  chargeable  as  a  membership  fee  is 
g0vemed  by  the  laws  of  that  stete. 

fJsoRT — Construction  of  Contract. — ^In  determining  whether  a  contract 
is  infected  with  usury,  ite  substence  and  effect,  not  ite  form,  are  mate- 
riaL  The  intent  to  teke  or  reserve  more  than  lawful  interest  for  a  loan 
of  money  or  the  forbearance  of  a  debt  must  exist,  and  this  is  deduced 
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from  the  relations  of  iho  parties,  fheir  acta  oontemporaneoas  with,  or  aab- 
leqnent  to,  the  contraot  and  all  attendant  eircnmetanoes.  When  this 
intent  exists  and  snch  is  the  sabstaoce  and  effect  of  the  oontraot,  no 
form  or  oovering  which  may  be  given  it,  no  device  or  ahift  oan  sQa« 
tain  it 

Bill  filed  by  the  appellee  to  foreclose  a  mortgage  executed 
by  Mattie  D.  Falls,  a  married  woman,  to  secure  a  note  worded 
as  follows: 

"$10,000.  St.  Paul,  Minn.,  May  10th,  1890. 

''  For  value  received,  after  three  years  from  date,  and  before- 
nine  years  from  date,  we  promise  to  pay  to  the  order  of  the 
United  States  Savings,  Loan,  and  Building  Company,  at  the 
office  of  its  treasurer,  St.  Paul,  or  to  its  trustee  in  Minne- 
apolis, Minnesota,  the  sum  of  ten  thousand  dollars,  witk 
interest  at  the  rate  of  six  per  cent  per  annum  on  the  sum  of 
ten  thousand  dollars,  payable  monthly.  It  is  understood 
that  this  note  is  given  for  a  loan  obtained  on  two  hundred 
shares  of  stock  of  said  United  States  Savings,  Loan,  and 
Building  Company,  and  if  the  maker  hereof  fails  to  make- 
any  monthly  payment  on  said  stock,  or  to  pay  any  install* 
ment  of  interest  for  a  period  of  three  months  after  the  same- 
is  due,  then  the  whole  amount  of  this  note  shall  become  due^ 
and  payable,  but  if  the  maker  hereof  shall  pay  all  install-^ 
ments  of  interest  which  become  due  hereon,  and  all  monthljr 
payments  and  fines  which  become  due  on  said  stock  until 
said  monthly  payments  shall  have  been  past  due  for  a  period 
of  six  months,  then  upon  the  surrender  of  said  stock  to  said 
company  this  note  shall  be  deemed  to  be  fully  paid  and  can* 
oeled.  This  note  is  understood  to  be  made  with  reference  to^ 
and  under  the  laws  of,  the  state  of  Minnesota. 

[signed]    Mattib  D.  Falls. 
Harry  J.  Falls.'' 

The  mortgage  contained  a  provision  similar  to  the  last 
clause  in  such  note,  and  also  provided  that  it  might  be  fore- 
closed,  unless  the  interest  on  the  ten  thousand  dollars  was- 
paid  monthly,  together  with  all  fines  and  assessments,  and  it 
also  provided  for  two  hundred  dollars  attorney's  fee,  for 
foreclosing  the  mortgage.  The  charter  and  by-laws  of  the- 
association  were  made  exhibits  to  the  bill.  Mrs.  Falls  and 
her  husband  answered  jointly  denying  the  existence  of  the 
appellee  as  a  corporation,  or  that  it  could  lawfully  do  busi- 
ness. The  answer  also  alleged  that  the  debt  was  contracted^ 
.by  the  husband,  and  that  the  wife  was  merely  a  surety;. 
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that  defeodants  resided  in  Alabama^  the  mortgaged  prop- 
erty was  located  there,  and  that  the  entire  transaction  was 
negotiated,  and  concluded  in  that  state;  that  the  effort  made 
by  the  bill  to  locate  the  transaction  in  Minnesota  was  in* 
tended  as  a  device  to  cover  the  usury  in  the  transaction, 
which  usury  constitutes  a  defense.  A  separate  answer  after- 
wards filed  by  Mrs.  Falls,  set  up  the  same  defenses  and 
prayed  that  the  mortgage  be  canceled  as  a  cloud  on  her 
title.  The  whole  transaction  was  negotiated  and  the  mort- 
gage was  executed  in  Alabama,  and  the  mortgaged  property 
was  located  there,  and  the  money  loaned  was  paid  to  the 
hasband  of  Mrs.  Falls.  The  mortgaged  property  had  been 
purchased  by  the  husband  of  Mrs.  Falls  from  one  Reed,  and 
a  mortgage  securing  the  purchase  money  to  Reed  had  been 
transferred  to  one  Letchford.  Falls  conveyed  the  property  to 
Mrs.  Falls,  and  Letchford  afterwards  foreclosed  the  mortgage, 
making  Mr.  and  Mrs.  Falls  parties,  and  purchased  the  prop- 
erty at  foreclosure  sale.  The  money  obtained  by  the  loan 
in  suit  was  used  to  redeem  the  property  from  Letchford,  who 
executed  a  deed  to  Mrs.  Falls. 

JZ.  H.  Pearson  and  John  Vary^  for  the  appellant. 
/.  M.  MeMasUr^  for  the  appellee. 

^*  ST05E,  C.  J.  In  the  code  of  1886,  section  2790,  is  this 
language:  *'  The  proceedings  of  any  legislative  body  purport- 
ing on  the  face  of  the  book  to  be  printed  by  authority  of  the 
government,  state,  or  territory,  are  evidence  without  further 
proof."  A  book  published  in  St.  Paul,  Minnesota,  in  1879, 
was  offered  in  evidence  to  prove  the  statute  law  of  that  state. 
It  was  objected  to.  The  title  page  of  the  book  has  these 
words:  "  The  General  Statutes  of  the  State  of  Minnesota  .  •  • 
prepared  by  George  B.  Young."  Immediately  succeeding  the 
foregoing  statement  is  found  the  following:  '^  Edited  and  pub- 
lished under  the  authority  of  chapter  67  of  the  laws  of  1878 
4iiid  chapter  67  of  the  laws  of  1879."  These  statutes  are 
printed  in  full  on  the  second  leaf  of  the  book.  Chapter  67  of 
Xhe  statutes  of  1878  declares  that  *'  The  said  statutes  shall  be 
compiled  and  published  by  a  commission  consisting  of  George 
B.  Young  and  such  others  as  he  may  associate  with  him, 
-under  the  supervision  and  direction  of  the  Governor."  Chap- 
ter 67  of  the  statutes  of  1879  provides  that  **The  edition  of 
the  general  statutes  and  other  public  laws  of  this  state  in 
ibrce  at  the  close  of  the  legislative  session  of  eighteen  hundred 
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and  8eventy«eight  (1878),  prepared  by  George  B.  Yoong,  pur» 
suaiit  to  chapter  sixty-seven  (67)  of  the  general  laws  of 
eighteen  hundred  and  seventy-eight  (1878),  shall  be  conape-^ 
tent  evidence  of  the  several  acts  and  resolutions  therein  con- 
tained, in  all  courts  of  this  state,  without  further  proof  or 
authentication."  It  is  difficult  to  conceive  of  language  whicb 
would  more  clearly  express  the  fact  that  ^*^  the  laws  found 
in  said  book  were  printed  by  authority  of  the  state,  than  i» 
here  shown.  Our  statute  does  not  require  that  the  state 
shall  be  the  publisher.  That  it  is  done  with  its  authority  i» 
enough:  Clanton  v.  Barnes,  50  Ala.  260;  Bradley  v.  Northern^ 
Bank,  60  Ala.  252.    There  is  nothing  in  this  exception. 

There  is,  if  possible,  less  merit  in  the  objection  to  the  in* 
troduction  in  evidence  of  the  Minnesota  compilation  of  stat* 
utes  published  in  1891,  so  far  as  those  statutes  can  be 
considered  in  this  case.  See  the  certificates  in  the  first  of 
the  volume,  made  by  the  secretary  of  state  and  state  librarian^ 
and  see  section  261  of  the  book  itself. 

The  real  transaction  in  this  case  was  a  loan  of  money  by 
a  Minnesota  corporation — the  United  States  Savings,  Loan^ 
and  Building  Company — to  Mrs.  Falls.  And  the  negotiatioi^ 
and  agreed  contract  were  conducted  and  consummated  in 
Alabama.  The  corporation  had  a  place  of  business  in  Bir- 
mingham, Alabama,  and  had  an  agent  thereat.  It  had  com- 
plied with  our  constitutional  and  statutory  provisions:  Const.^ 
art.  14,  se^.  4;  Sees.  Acts,  1886,  1887,  102.  This  compliance 
gave  it  a  constitutional  and  legal  right  to  transact  business 
in  Alabama. 

An  objection  was  reserved  to  the  action  of  the  city  court  in 
receiving  in  evidence  what  purports  to  be  a  certified  copy  of 
the  act  and  proceedings  by  which  appellee  was  incorpo- 
rated. The  precise  objection  is,  that  the  authentication  is  not 
a  compliance  with  legal  requirements.  We  hold  it  to  be  un- 
necessary to  decide  this  question.  That  the  appellant  executed 
the  note  and  mortgage,  the  collection  of  which  by  foreclosure 
is  the  purpose  of  this  suit,  is  fully  shown,  and  nowhere  de- 
nied. We  hold  that  the  mortgage  shows  on  its  face  that  the 
United  States  Savings,  Loan,  and  Building  Company  is  a  cor- 
poration. This  is  shown  in  very  many  of  its  recitals,  and  this 
dispensed  with  all  proof  of  its  incorporation.  So,  whether  the 
transcript  was  properly  authenticated  or  not  was  immateriaL 
Mrs.  Falls  had  admitted  complainant's  corporate  character 
by  the  execution  of  the  mortgage:  1  Morawetz  on  Privatifr 


Nov.  1892.]      Fallb  v.  United  States  etc.  B.  Co.  199 

Corporations,  sec.  39;  2  Morawetz  on  Private  Corporations, 
592,  774. 

Each  separate  government  or  state  has  its  own  legislative 
system  and  policy;  and,  in  determining  and  enforcing  rights 
which  originate  out  of  our  jurisdiction,  comity  requires  that 
we  shall  admeasure  the  redress  by  the  yardstick  of  the  place 
where  the  right  accrued.  In  entering  into  contracts,  if  noth- 
ing  appear  to  the  contrary,  the  law  of  the  place  silently  be- 
comes a  part  of  the  contract,  and  determines  the  measure  of 
right  it  secures.  This  right  by  comity,  however,  ^*  has 
limitations.  No  state  will  enforce  contracts  or  redress  griev- 
ances entered  into,  or  suffered,  in  another  state  or  foreign 
country,  if  the  enforcement  involve  a  breach  of  legal  or 
moral  right  as  maintained  in  the  law  of  the  forum. 

When  a  corporation  of  foreign  creation  not  only  attempts 
to  enforce  rights  before  our  tribunals,  but  goes  farther  and 
actually  performs  corporate  acts  within  our  jurisdiction,  it 
can  claim  and  exercise  no  exceptional  rights  or  privileges 
which  may  have  been  conferred  by  the  law  of  its  creation,  if 
such  enforcement  involves  a  breach  of  our  own  public  policy, 
or  statutory  system.  The  legislature  of  one  state  cannot  con- 
fer rights,  and  authorize  their  exercise  beyond  its  own  boun. 
daries,  unless  they  be  in  harmony  with  the  general  policy  of 
the  state  or  country  in  which  the  exercise  is  attempted.  ^*  The 
power  of  a  corporation  to  act  in  a  foreign  country  depends 
both  upon  the  law  of  the  country  where  it  was  created  and 
on  the  law  of  the  country  where  it  assumes  to  act.  It  has 
only  such  powers  as  were  given  to  it  by  the  authority  which 
created  it.  It  cannot  do  any  act  by  virtue  of  those  powers 
in  any  country  where  the  laws  forbid  it  so  to  act.  It  follows 
that  every  country  may  impose  conditions  and  restrictions 
upon  foreign  corporations  which  transact  business  within  its 
limits":  Story's  Conflict  of  Laws,  8th  ed.,  sec.  106,  note  a. 
In  2  Morawetz  on  Private  Corporations,  section  959,  is  this 
language:  "It  is  a  fundamental  principle  that  the  laws  of 
a  state  can  have  no  binding  force,  proprio  vigore^  outside  of 
the  territorial  limits  and  jurisdiction  of  the  state  enacting 
them."  And  in  section  964  the  same  author  says:  '*  It  has 
been  held  that,  although  a  corporation  be  expressly  authorized 
by  its  charter  to  charge  a  certain  rate  of  interest  upon  its 
loans,  it  will  nevertheless  not  be  permitted  to  charge  the  same 
rate  in  a  foreign  state,  if  that  would  be  contrary  to  the  usury 
laws  there  in  force."    And  in  section  965  this  author  says: 
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''Foreign  corporations  have  no  right  by  the  law  of  comity  to 
do  acts  within  a  state  which  are  prohihited  by  the  laws  of 
that  state  to  its  own  citizens  or  corporations  engaged  in  a 
similar  business." 

It  is  not  our  intention  to  determine  in  this  case  whether  a 
building  and  loan  association,  incorporated  and  doing  busi- 
ness in  Alabama,  can  contract  for  and  recover  a  greater  rate 
of  interest  than  8  per  cent  per  annum.  See  our  statutory 
system,  commencing  with  section  1553  of  the  code  of  1886. 
What  we  do  decide  is,  that  the  statutes  of  Minnesota  have  no 
binding  force  with  us;  and  any  provision  found  in  them 
which  authorized  a  corporation  of  their  creation  to  contract 
for  and  recover  more  than  8  per  cent  for  the  loan  ^^'  or  for- 
bearance of  money  is  obnoxious  to  our  statute  enacted  for 
the  prevention  of  usury.  We  hold  further  that  the  contract 
which  gave  rise  to  the  present  suit  is  an  Alabama  contract, 
and  can  only  be  enforced  to  the  extent  our  statutes  permit. 
Any  statute  of  this  state  which  may  be  supposed  to  confer 
on  building  and  loan  associations  the  right  to  charge  more 
than  8  per  cent  interest,  even  if  we  concede  such  statutory 
authority,  must  be  confined  in  its  operation  to  such  corpora- 
tions as  are  chartered  in  Alabama.  It  cannot  be  supposed 
t!iat  our  legislation  had  a  greater  purpose  or  intent  than  this. 

We  have  made  no  accurate  calculation,  and  hence  cannot 
declare  the  precise  rate  of  interest  Mrs.  Falls  would  be  re* 
quired  to  pay  if  she  were  to  comply  with  the  letter  of  her  con- 
tract. It  is  greatly  in  excess  of  eight  per  cent  per  annum. 
The  plea  of  usury  is  very  fully  sustained.  With  us,  however, 
usury  is  only  a  partial  defense.  It  extends  only  to  a  denial 
of  all  interest,  when  the  party  contracting  to  receive  usury  is 
the  complainant.  The  rule  in  chancery  is  different  from  that 
which  prevails  at  common  law:  Dawson  v.  Burma^  73  Ala. 
Ill;   Uhlf elder  v.  Carter,  64  Ala.  527. 

Several  other  defenses  were  urged  in  this  case  which  we 
consider  untenable.  This  was  in  no  sense  a  loan  of  money  to 
the  husband.  The  loan  was  to  Mrs.  Falls,  and  we  think  there 
is  nothing  in  any  of  the  objections  urged  save  the  single  one 
of  usury.     That,  with  us,  is  only  a  partial  defense. 

A  single  feature  of  the  controversy  before  us,  we  think,  must 
be  governed  by  the  laws  of  Minnesota.  The  United  States 
Savings,  Loan,  and  Building  Company  was  incorporated  un- 
der the  laws  of  Minnesota,  and  has  its  business  domicile  in 
that  state.     The  first  step  taken  by  Mrs.  Falls  was  to  const!- 


Kov.  1892.]      Falls  v.  United  States  etc.  B,  Co.  201 

tuie  henelf  a  stockholder  in  that  corporation.  This  act  must 
be  considered  as  having  been  performed  in  Minnesota  and  ai 
governed  by  the  laws  of  that  state.  Under  their  system,  cor- 
}X)rations,  in  forming,  are  permitted  to  charge  a  graduated 
membership  fee.  In  the  case  before  us  it  amounted  to  $155. 
We  bold  that  this  fee,  together  with  the  agreed  attorney'i 
charge  of  $200  for  foreclosing  the  mortgage,  is  collectible. 
The  latter — the  attorney's  fee  of  $200 — is  expressly  provided 
for  in  the  mortgage.  No  question  is  raised  upon  its  reason* 
ablenesSy  and  we  feel  no  hesitancy  in  holding  that  this  item 
was  properly  allowed  to  complainant. 

Mrs.  Falls  did  not  receive  the  full  $10,000,  the  amount  ol 
the  agreed  loan.  Three  monthly  installments  were  retained, 
amounting  to  $510.  Also  the  membership  fee,  $155,  was  ^*^ 
withheld.  The  latter  rightfully,  as  we  think,  and  she  is  en- 
titled to  no  credit  for  that.  What  she  actually  owes  is  $9,490 
plus  $200,  attorney's  fee  for  foreclosing  the  mortgage. 

The  decree  of  the  chancellor  is  reversed  and  a  decree  here 
rendered  that  the  complainant,  instead  of  the  sum  of  $12,-638 
recovered  in  the  court  below,  have  and  recover  of  appellant 
$9,490  and  other  $200  attorney's  fee,  with  a  lien,  and  to  be 
enforced  as  directed  in  the  decree  of  the  chancellor.  Let  the 
costs  of  appeal  be  paid  by  the  appellee. 

Reversed  and  remanded. 

Stone,  C.  J.  Since  the  opinion  in  this  case  was  delivered 
Kovember  25,  1892,  an'  elaborate  and  earnest  argument  has 
been  submitted  by  appellee  asking  a  reconsideration  of  that 
decision.  One  position  assumed  and  pressed  with  great  zeal 
is,  that  the  contract  under  consideration  is  not  tainted  with 
usury,  even  assuming  it  to  be  governed  by  the  statutes  of 
Alabama.  The  precise  argument  used  in  this  connection  is, 
that  the  payments  stipulated  to  be  made  monthly  by  Mrs. 
Falls,  other  than  those  which  are,  in  the  very  terms  of  the 
by-laws  and  contract,  called  interest,  are  not  payments  on 
the  debt  contracted,  but  calls  or  installments  paid  on  the 
shares  of  stock  subscribed  for.  If  this  position  be  sound,  the 
interest  actually  collected  is  only  one-half  of  one  per  cent  per 
month,  equal  to  six  per  cent  per  annum,  and  hence  not  usu- 
rious. 

The  corporate  powers,  by-laws,  and  methods  of  doing  busi- 
ness which  pertain  to  the  United  States  Savings,  Loan,  and 
Building  Association  are  set  forth  in  the  transcript  before  us. 


202  Falls  v.  United  States  etc.  B.  Co.      [Alabama, 

We  will  briefly  sketch  what  we  understand  to  be  the  main 
features  of  its  plan  of  operations  so  far  as  it  is  necessary  to  a 
proper  understanding  of  this  case. 

The  authorized  capital  of  the  corporation  was  and  is  ten 
millions  of  dollars.  It  is  divided  into  shares  valued  at  one 
hundred  dollars  each.  Unlike  most  money  corporations,  the 
capital  stock  is  not  required  to  be  paid  in  at  or  within  a  short 
time  after  organization  with  a  view  of  supplying  a  fixed  security 
for  creditors.  On  the  contrary,  the  shares  are  paid  for  in 
monthly  installments,  aggregating  seven  and  twenty  one* 
hundredths  per  cent  during  the  year,  or  six  and  ten  one-hun-^ 
dredths  of  one  per  cent  per  month.  Paid  at  this  rate,  and 
without  other  resource,  the  entire  capital  stock  will  be  paid 
in  a  fraction  under  fourteen  years.  This  is  the  rate  to  non* 
borrowers,  called  investors. 

The  business  of  the  corporation  is  lending  its  money,  and 
its  chief  loans  are  made  on  real  security,  appraised  and  valued 
at  double  the  amount  of  the  loan.  The  monthly  installments 
^*  paid  in,  less  ten  per  cent  thereof  reserved  to  defray  the 
expense  of  administering  the  corporation,  supplemented  with 
the  monthly  payments  of  interest,  constitute  the  operating 
oapital  of  the  corporation,  on  which  it  conducts  its  business 
of  lending  money.  These  loans  are  made  monthly,  and  con* 
sequently  the  funds  are  kept  employed  and  interest-bearing.. 

What  are  denominated  shareholders  are  divided  into  two* 
classes:  those  who  borrow  from  the  corporation,  and  those 
who  do  noL  To  obtain  a  loan  from  the  corporation,  the  ap- 
plicant must  first  become  a  shareholder,  paying  for  the  privi* 
lege  a  small,  graduated  membership  fee,  of  one  and  a  half 
dollars  per  share,  down  to  seventy-five  cents.  After  paying 
three  monthly  installments,  he  may  apply  for  and  obtain  & 
loan  on  the  following  terms  and  conditions: 

1.  The  applicant  must  first  obtain  the  requisite  shares  of 
stock;  and  for  this  service  he  must  subscribe  for  double  the 
number  of  shares,  which  would  be  requisite  to  make  up  the 
sum  proposed  to  be  borrowed,  rating  shares  at  their  full  ma^^ 
tured  value  of  one  hundred  dollars  each.  So  in  borrowing 
$10,000 — the  sum  borrowed  in  this  case — the  borrower  must 
subscribe  for  200  shares.     That  was  done  in  this  case. 

2.  The  applicant  must  also  have  paid  three  monthly  in-^ 
stallments  of  sixty  cents  per  share,  and  three  months  in* 
terest  on  the  sum  proposed  to  be  borrowed  at  6  per  cent 
interest.     These  sums  which  were  required  to  be  prepaid  in 
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this  case  amount  to  $510;  being  for  installments  $860,  and 
for  interest,  $150.  So  the  borrower  actually  obtained  oniy^ 
$9,490. 

8.  The  borrower,  before  obtaining  the  loan,  was  required 
and  did  bid  one  hundred  of  his  subscribed  shares,  to  be  sur- 
rendered to  the  company  as  a  bonus  for  the  privilege  and 
personal  favor  of  being  allowed  to  become  a  borrower,'  but 
monthly  installments  exacted  from  shareholders  of  sixty 
cents  per  month  were  still  required  to  be  paid  by  the  bor- 
rower on  the  entire  number  of  subscribed  shares,  including 
the  one  hundred  surrendered  as  a  bonus.  So,  the  borrower  is- 
required  to  pay,  and  did  bind  herself  to  pay,  in  this  case^ 
double  the  sum  of  the  installments  required  of  non-borrowers- 
— equal  to  one-seventh  of  the  sum  borrowed.  These  pay- 
ments, unaided,  if  credited  without  discount  or  diminutioa 
would  mature  the  stock  and  extinguish  the  debt  in  sevea 
years. 

4.  The  borrower  was  required  to  mortgage,  and  did  mort- 
gage, real  estate  appraised  at  $20,000,  to  secure  the  payment 
of  the  monthly  installments  and  interest  until  the  sum  bor-^ 
rowed  ^'^  should  be  repaid,  after  deducting  from  all  install- 
ments paid  a  sum  to  cover  the  corporation  expenses. 

6.  In  addition  to  this  mortgage  security  the  borrower  wa» 
also  required  to  pledge,  and  did  pledge,  for  the  repayment  of 
the  money  borrowed,  her  remaining  100  shares  of  stock  which 
had  been  made  the  basis  of  the  loan. 

6.  Notwithstanding  the  installments  required  to  be  paid 
monthly,  which  in  the  course  of  the  year  amounted,  in  addi- 
tion to  interest  paid  during  the  year,  to  a  fraction  over  four^ 
teen  per  cent  of  the  principal  of  the  money  borrowed — the- 
sum  of  the  year's  installments  paid  on  the  principal  of  tho 
debt  being  one-seventh  thereof — this  did  not  diminish  the  sunv 
of  the  interest  required  to  be  paid  each  year,  so  long  as  any 
portion  of  the  money  borrowed  remained  unpaid.  Thust 
The  sum  borrowed  in  this  case  was  $10,000.  The  agreed 
interest  on  this  was  six  per  cent,  equal  to  $600  for  the  first 
year.  But  the  payment  of  this  same  sum  of  $600  interest 
was  to  be  kept  up  so  long  as  any  of  the  principal  debt  re- 
mained upaid.  Even  when  the  principal  of  the  debt  becamo 
reduced  by  installments  paid  to  one-seventh  of  the  original  sun^ 
borrowed,  the  rules  of  the  company  and  the  contract  in  thia 
case  required  the  borrower  to  pay  the  same  agreed  amount  of 
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interest — $600 — for  the  forbearance  of  the  remaining  one- 
•Keventh  of  the  debt  for  one  year. 

The  borrowers  must  first  become  shareholders.  In  what 
€ense  do  they  become  such?  They  acquire  none  of  the  priy« 
lieges  or  rights  of  shareholders,  in  the  ordinary  sense  of  that 
term.  They  receive  no  dividends,  and  have  no  share  in  the 
profits  of  the  enterprise.  When  they  repay  the  money  bor* 
rowed,  according  to  the  terms  of  the  loan,  they  receive  no 
certificate  of  stock,  and  when  the  business  of  the  corporation 
as  wound  up,  they  have  neither  part  nor  lot  in  its  profits  or 
accumulations.  On  the  contrary,  when  the  principal  debt  la 
extinguished  by  the  payment  of  the  monthly  installments 
demanded,  and  the  fixed,  unchanging  sum  of  agreed,  so-called 
interest,  is  paid  up  to,  and  including,  the  time  when  the  in- 
stallments extinguish  the  principal  debt,  then  their  connec- 
tion with,  and  interest  in,  the  enterprise  ceases.  Not  by  the 
receipt,  or.  retention  of  a  certificate  of  stock.  Not  by  any 
participation,  or  right  to  participate  in  the  profits  or  accu- 
mulations of  the  adventure.  It  ceases  by  a  cancellation  of  the 
so-called  certificates  of  stock,  and  a  final  severance  of  the 
borrower's  connection  with  the  corporation.  By  the  very 
terms  of  the  note  and  mortgage  the  borrower  is  required  to 
make  the  agreed  monthly  payments  ^'^  of  installments  and 
interest,  ^^  until  said  stock  becomes  fully  paid  in,  and  of  the 
value  of  9100  per  share,  ....  and  shall  then  surrender  said 
stock  to  said  company  in  payment  of  said  note.'*  These  are 
the  terms  the  contract  imposes  on  the  borrower — these  *the 
xionditions  on  which  she  can  obtain  a  release  of  her  lands 
from  the  mortgage  lien.  When  these  terms  are  complied 
with  (and  of  course  not  till  then),  ^'this  deed  [the  mortgage] 
ehall  be  null  and  void,  otherwise  to  remain  in  full  force  and 
efiect."  It  is  nowhere  said  that  the  borrower  shall  share  in 
the  profits  or  assets  of  the  association;  the  very  language  of 
the  note  and  mortgage  as  copied  repels  such  interpretation. 

Can  it  with  any  propriety  be  said  that  persons  filling  the 
relations  we  have  been  describing  ever  become  shareholders 
in  the  corporation  ?  They  acquire  none  of  the  rights  which 
attach  to  that  relation.  Are  they  not  simply  borrowers  of 
money;  and  is  not  all  else  simply  machinery  to  bring  about 
that  end;  useless  machinery,  save  that  it  may  furnish  excuse 
for  demanding  of  the  borrower  a  membership  fee,  and  that 
he  shall  contribute  to  the  expense  fund  of  the  corporation's 
administration?    Tbe  corporation  is  also  empowered  to  im- 
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pose,  and  does  impose,  penalties  and  forfeitures  for  delays* 
and  defaults  in  the  payment  of  installments  and  interests 
Such  imposed  penalties  are  found  in  the  transcript  before  us. 

Being  practically  a  loan  of  money,  was  the  loan  in  the 
present  case  an  agreement  to  demand  and  pay  a  greater  rate* 
of  interest  than  eight  per  cent  per  annum — the  lawful  interest 
of  the  state  of  Alabama?  We  employ  the  word  **  agreement'^ 
intentionally;  for,  to  be  usurious,  the  contract  itself  must  stip- 
ulate for  interest  above  the  lawful  rate. 

We  have  been  referred  to  two  calculations,  with  the  view  of 
convincing  us  that  the  interest  stipulated  to  be  paid  in  this 
case  is  not  usurious  on  its  face.  One  of  those  calculations  is 
shown  in  the  deposition  of  the  witness,  Douglas,  found  in 
the  transcript  before  us.  The  other  is  seen  iu  the  report  of 
the  case  of  Thompson  v.  Gillisony  28  S.  C.  534.  In  each  of 
those  instances  the  calculator  was  betrayed  into  the  same 
oversight  or  error.  Each  allowed  to  the  lender  the  same  sum 
as  interest  for  each  of  the  years  the  loan  was  permitted  to 
run,  as  if  the  principal,  or  interest-bearing  fund,  had  remained 
undiminished  during  the  whole  term  of  the  loan.  Had  that 
been  the  case,  in  other  words,  if  the  borrower  had  paid  only 
the  interest  during  the  intervening  years,  and  had  left  the 
principal  intact  until  the  final  settlement,  and  then  paid  the 
entire  principal  ****  at  one  time,  their  calculations  would 
stand  vindicated.  This,  because  in  such  case  the  interest* 
bearing  fund  would  remain  the  same  during  the  entire  period 
of  the  loan.  But  they  were  not  dealing  with  such  facts.  The 
problem  they  were  handling  was  like  the  one  we  have  in  hand; 
the  principal,  or  interest-bearing  debt,  was  being  reduced, 
say,  one-seventh  each  year. 

We  have  made  many  calculations,  and  have,  in  that  way, 
demonstrated  the  correctness  of  the  proposition  that,  by  the 
very  terms  of  the  contract  Mrs.  Falls  made  with  the  United 
States  Savings,  Loan,  and  Building  Association,  she  bound 
herself  to  pay  interest,  and  to  pay  it  monthly,  at  a  rate 
greatly  in  excess  of  six  per  cent  per  annum,  and  very  mate- 
rially in  excess  of  eight  per  cent  per  annum.  Let  us  state  the 
account  on  the  facts  of  the  case  we  have  in  hand. 

Computing  the  several  payments  of  the  principal  debt  re- 
quired to  be  made  during  each  year  as  aggregating  one- 
seventh  of  the  debt,  the  whole  debt  will  necessarily  become 
extinguished  in  seven  years.  In  this  we  do  not  compute  the 
sums  paid  as  interest,  but  include  only  the  excess  of  the  sev- 
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•eral  payments  over  and  above  interest.  Thus,  the  sum  of  the 
■amount  of  the  loan  being  $10,000,  it  necessarily  follows  that 
for  the  first  year  the  interest-bearing  debt  must  be  910,000. 

But,  the  principal,  or  interest-bearing  debt  being  reduced 
one-seventh  by  payments  during  the  first  year,  it  follows  that 
the  sum  of  the  debt  left  unpaid  for  the  computation  of  inter- 
•est  for  the  second  year  will  be  only  six-sevenths  of  $10,000, 
And  so  the  process  of  reduction  of  the  interest-bearing  debt 
'will  go  on  at  the  rate  of  one-seventh  each  year.  For  the 
seventh  year  the  principal  on  which  interest  is  to  be  computed 
will  be  only  one-seventh  of  $10,000;  a  fraction  over  $1,428. 
€ix  per  cent  interest  paid  at  the  fixed,  unchanging  sum  of 
^600  per  annum  for  these  seven  years  will  aggregate  $4,200. 
"Calculated  on  the  balances  left  after  the  several  yearly  pay- 
ments are  deducted,  the  sum  of  the  several  payments  of  in- 
terest will  amount  to  $2,400,  or  four-sevenths  of  $4,200.  This 
«hows  an  excess  of  interest  stipulated  to  be  paid  during  the 
seven  years  of  $1,800,  if  we  compute  interest  at  six  per  cent 
per  annum.  If  the  unchanging  sum  of  $600,  stipulated  to  be 
paid  during  each  year — aggregating  $4,200  during  the  seven 
years — be  in  fact  paid,  the  borrower,  instead  of  paying  six 
per  cent  for  the  forbearance  of  the  money,  will,  in  fact,  have 
paid  at  the  average  rate  of  10^  per  cent  per  annum.  And  this 
excess  of  interest  Mrs.  Falls  bound  herself  to  pay  by  the  very 
terms  of  the  contract  she  entered  into. 

**•  The  contract  requires  Mrs.  Falls  to  pay  $170  per 
month,  equal  to  $2,040  during  each  year.  In  the  calcula- 
tions we  submit  we  treat  these  payments  as  if  made  in  gross 
at  the  end  of  each  year.  Treating  them  thus,  and  computing 
interest  only  on  the  balances  left  after  the  annual  payments, 
the  following  results  are  shown: 

1.  At  6  per  cent  interest  the  debt  of  $10,000  will  be  entirely 
extinguished,  principal  and  interest,  by  these  annual  pay- 
ments of  $2,040,  in  a  fracti9n  less  than  six  years;  and  in  so 
paying,  the  entire  interest  paid  by  the  borrower  will  amount 
to  a  fraction  less  than  $2,200.  Paid  at  the  agreed  rate  of 
$600  for  each  of  the  six  years,  it  would  amount  to  $3,600. 

2.  At  8  per  cent  interest,  the  same  annual  payment  of 
$2,040  would  extinguish  the  debt,  principal  and  interest,  in 
something  less  than  six  and  a  half  years,  while  the  sum  of  all 
the  interest  paid  would  be  $3,178.  Paid  on  the  basis  of  the 
contract  at  the  gross  sum  of  $800  per  year,  it  would  amount 
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to  $5,200.  We  might  give  other  examples  by  way  of  illustra- 
lion,  bat  we  think  these  sufficient. 

It  will  be  observed  that  in  making  our  calculations  we 
have  assumed  that  the  borrower  received  the  full  $10,000. 
She  actually  received  only  $9,490.  And  we  have  preter- 
mitted  all  consideration  of  the  membership  fee  she  was  re« 
•quired  to  pay,  and  her  share  of  the  operative  expenses  of  the 
corporation,  which  the  rules  of  the  association  hold  her  liable 
for.  We  have  likewise  taken  no  account  of  the  fact  that  the 
iuterest  was  made  payable  monthly.  These  items  brought 
into  the  account  would  materially  swell  the  burden  the  con- 
tract imposes  on  the  borrower. 

If  further  proof  be  required  to  show  the  contract  we  are 
considering  is  usurious  in  its  terms,  it  is  furnished  in  the  de* 
cree  the  chancellor  rendered  in  this  cause.  No  one  contends 
that  in  rendering  his  decree  he  went  beyond  the  letter  of  the 
contract  be  was  construing.  Yet,  although  the  decree  was 
rendered  less  than  two  years  after  the  money  was  borrowed, 
the  $10,000  had  increased  to  $12,638;  and  of  this  sum  only 
$440  was  for  fines  assessed  for  nonpayment  of  monthly  in- 
stallments and  interest.  This  taken  from  the  $12,638  leaves 
about  $2,200  of  interest  and  charges  for  the  use  of  $10,000 
from  the  date  of  the  contract — May  10,  1890 — to  the  date  of 
the  decree — March  10,  1892.  This  accorded  to  complainant 
about  one  per  cent  interest  per  month,  or  12  per  cent  per 
annum. 

The  other  class  of  shareholders  are  non-borrowers,  some- 
times called  investors.  The  monthly  installments  required 
*^  of  these  is  just  one-half  of  the  sum  required  of  the  bor^ 
rowers,  being  1-14  of  the  value  of  their  stock,  and  they  pay  no 
interest.  They  have  no  shares  required  to  be  surrendered  as 
a  bonus  or  premium;  no  dead  shares.  They  pay  installments 
only  on  the  shares  they  own,  and  acquire  ail  the  rights  of 
shareholders  or  stockholders  in  the  corporation  to  the  extent 
of  the  stock  they  subscribe  for.  They  have  a  voice  in  the 
government  of  the  corporation,  and  share  in  its  dividends 
and  other  accumulated  assets.  They  share  ratably  in  all  the 
excess  of  interest  paid  by  the  borrowers,  and  in  this  way 
realize  more  than  lawful  interest  on  their  investment.  Under 
all  the  calculations,  the  shares  of  the  investors  mature  in 
about  seven  years  up  to  the  full  $100  per  share.  These  are 
ahareholders  in  fact  and  in  law,  for  tliey  have  all  the  powers 
and  rights  of  shareholders  in  corporations. 
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No  one  will  dispute  that  the  investors  realize  more  thao* 
lawful  interest.  Whence  comes  the  fund  from  which  thia- 
excess  of  interest  is  realized  ?  It  must  come  from  the  bor* 
rowers,  for  there  is  no  other  source  from  which  it  can  be  de-^ 
rived.  To  secure  to  one  class  unlawful  interest  while  none  of 
the  shareholders  pay  in  excess  of  the  lawful  rate  is  a  physical 
impossibility.  The  consequence  is  that  their  shares  will  have 
matured  unto  their  full  value  of  9100  per  share,  while  they 
have  paid  out  but  little,  if  any,  over  half  that  sum,  and  have 
lain  out  of  the  use  of  their  money  for  a  time  which  averages 
only  three  and  a  half  years,  or  four  at  most  So  the  non* 
borrower  realizes  a  much  higher  rate  of  usurious  interest  than 
the  borrower  pays.  This,  because  there  are  many  more  bor- 
rowers who  pay  usurious  interest  than  there  are  investors  who 
divide  that  usury  between  them. 

We  have  said  this  was  practically  a  loan  of  money. 
Stripped  of  all  mere  formal  accompaniments,  we  are  not 
able  to  discover  any  material  connection  Mrs.  Falls  ever  had 
with  the  corporation,  other  than  as  a  borrower  of  money. 
She  had  no  voice  in  its  government,  no  share  in  its  profits  or 
assets.  In  determining  the  character  of  any  given  transac- 
tion, the  law  regards  the  substance,  not  the  form  it  is  made 
to  assume.  In  Uhlfelder  v.  Carter^  64  Ala.  627,  this  court 
said:  ^*In  determining  whether  a  contract  is  infected  with 
usury,  its  substance  and  effect,  not  its  form,  are  material. 
The  intent  to  take  or  reserve  more  than  lawful  interest  for 
the  loan  of  money  or  the  forbearance  of  a  debt  must  exist; 
and  this  is  deduced  from  the  relations  of  the  parties,  their 
acts  contemporaneous  with  or  subsequent  to  the  contract,  and 
all  attendant  circumstances.  When  this  intent  exists,  and 
such  ^'^  is  the  substance  and  effect  of  the  contract,  no  form 
or  covering  which  may  be  given  to  it — no  device  or  shift — 
can  sustain  it.  A  simple  loan,  or  the  mere  forbearance  of 
an  existing  debt,  which  with  the  lawful  interest  is  not  put  at 
hazard,  but  is  certainly  to  be  paid,  will  become  usurious,  by 
ingrafting  upon  it  stipulations  intended  for  the  additional 
profit  of  the  creditor,  and  not  as  compensation  for  loss  or  in* 
convenience  he  may  bear.'' 

Our  calculations  and  argument  are  based,  not  on  contin* 
gent  or  possible  losses  the  association  may  suffer  in  its  admin* 
istration.  We  have  considered  the  questions  on  a  basis  the 
most  favorable  and  successful  that  could  possibly  attend  the 
enterprise,  even  if  every  borrower  meets  his  contractual  en* 
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gagements  punctually,  and  every  installment  is  paid  on  the 
day  it  matures.  We  have  allowed  to  the  borrower  full  credit 
for  the  entire  sum  of  the  installments  he  is  required  to  pay, 
without  deduction  of  any  thing  therefrom  to  meet  corporation, 
or  other  expenses  or  losses.  And  we  have  shown  that  with 
these  most  favorable,  possible  results  (we  may  say  impos- 
sible) the  borrower  is  bound,  by  the  very  letter  of  the  contract, 
to  pay  a  rate  of  interest  greatly  in  excess  of  8  per  cent  per 
annum.  And  it  is  of  no  moment  that  no  witness  testifies  that 
the  interest  is  usurious.  The  corporate  powers,  the  by-laws 
and  the  contract  are  shown  in  the  transcript,  and  these  fur- 
nish the  evidence — the  indisputable  evidence — that  the  rate 
of  interest  required  and  contracted  to  be  paid  is  manifestly 
in  excess  of  8  per  cent.  The  question  is  simply  one  of  arith- 
metical calculation;  and  the  laws  of  arithmetic  are  judicially 
taken  notice  of.  And  the  excess  is  so  obvious,  that  it  is  im- 
possible to  suppose  it  was  not  intended. 

The  excess  of  interest,  noted  above,  is  one  of  the  fixed,  cer- 
tain terms  of  the  contract  by  which  the  money  was  lent,  and 
which  Mrs.  Falls,  in  obtaining  the  loan,  bound  herself  to  pay. 
No  ingenuity  can  infuse  any  element  of  contingency  or  un- 
certainty into  her  contractual  obligation  to  pay  up  to  this 
point.  Beyond  this,  however,  there  is  an  uncertain  liability, 
namely:  It  cannot,  from  any  thing  shown  to  us,  be  certainly 
known  how  much  she  may  be  required  to  pay  beyond  the 
sums  shown  in  our  calculations.  Enough  for  us  that  the 
contract  itself  requires  the  borrower  to  pay  more  than  lawful 
interest 

But  there  was  another  reason  operating  upon  the  writer  of 
this  opinion  which  induced  him  to  request  a  recall  of  the  cer- 
tificate of  reversal,  and  a  further  consideration  of  the  case.  He 
had  come  to  doubt  the  correctness  of  the  conclusion  announced, 
'^'^  that,  in  determining  the  question  of  usury,  we  must  be 
governed  by  the  Alabama  statutes. 

The  facts  shown  by  the  record  are  as  follows:  "  The  United 
States  Savings,  Loan,  and  Building  Company  is  a  private  cor- 
poration, incorporated  under  the  laws  of  Minnesota,  located 
and  doing  business  in  the  city  of  St.  Paul,  of  that  state.  One 
of  its  purposes  is  the  loan  of  money  on  long  time,  secured  by 
mortgage  on  real  estate,  the  accruing  interest  and  partial  in- 
stallments of  the  principal  to  be  paid  monthly.  True,  they 
are  not,  in  the  books  of  the  corporation,  or  in  the  contract  of 

the  parties,  called  installments  of  the  debt,  but  monthly  pay- 
in.  asr..  Vol.  XXXVIIL  -  U 
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mento  on  the  capital  stock.  We  think,  however,  that  thia  ia 
a  misnomer;  for  we  cannot  perceive  that  the  borrower  o& 
subscribed  shares  ever  becomes  a  stockholder  in  faet.  He 
acquires  none  of  the  rights  or  powers  of  a  stockholder;  as 
that  term  is  generally  understood  and  applied. 

The  negotiation  for  a  loan  was  entered  upon  in  Bbmingham, 
Alabama.  That  negotiation  was  eondueted  bj  the  husband 
of  Mrs.  Falls  re{M*esenting  her,  and  a  soliciting  agent  repre» 
eenting  the  corporation.  As  I  understand  the  record,  the  fol- 
lowing comprises  substantially  what  was  done  in  Alabama: 
The  solioiting  agent  furnished  the  information  and  the  blanka 
necessary  to  be  filled  out  and  signed,  in  order  to  make  the 
appHcaticm  in  proper  form  to  obtain  membership  and  the  loan, 
and  probably  filled  those  blanks,  and  forwarded  the  applica- 
tion. It  is  probable  that  he  also  represented  the  oorporatioa 
in  having  the  abstract  of  title  prepared,  a  valuation  made  of 
the  property  offered  as  security,  and  the  preparation  of  the 
note  and  mortgage,  to  be  executed  by  the  applicant.  All 
tlieee  acts,  however,  were  provisory.  They  were  but  an  offer. 
It  is  not  only  not  shown  that  the  soliciting  agent  entered  into 
any  binding  contract  that  theeocipany  would  accept  the  offer 
and  lend  the  money,  but  the  converse  of  this  proposition  is 
established.  Not  until  the  proposition  was  considered  at  the 
home  office,  not  until  the  papers  were  examined  and  the  offer 
accepted,  was  any  contract  made  which  would  bind  the  com- 
pany. Not  until  then  could  Mrs.  Falls  have  maintained  an 
action  for  a  breach  of  contract,  if  the  company  had  refused  to 
advance  the  money;  for  no  contract  had  been  concluded. 
8uclt  is  the  unmistakable  language  of  the  record:  Derrick  v. 
Monette,  73  Ala.  75;  3  Briekeli's  Digest,  361,  sec.  426;  Whar- 
ton on  Conflict  of  Laws,  sec.  421.  ^  Wlien  Mrs.  Falls'  proposi- 
tion was  accepted,  a  check  for  the  money  was  issued  by  the 
proper  officer  of  the  United  States  Savings,  Loan,  and  Building 
Company,  in  St«  Paul,  Minnesota,  payable  to  the  <Nrder  of 
Mrs.  Falls.  That  ^*  check  was  drawn  on  the  Minnesota 
Loan  and  Trust  Company,  the  building  and  loan  company's 
trustee,  having  its  business  habitation  in  Minneapolis,  Minne- 
sota. True,  that  check  was  cashed  at  a  bank  in  Krmingham, 
Alabama,  but  there  is  nothing  unusual  in  that;  and  it  is  not 
shown  that  the  building  and  loan  company  had  any  agency 
in  procuring  that  to  be  done,  even  if  we  concede  such  agency 
would  affect  the  question.  The  note  given  by  Mrs.  Falls  and 
her  husband,  although  signed  in  Birmingham,  Alabama,  is 
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made  pajable  **  to  the  order  of  the  United  States  Savings, 
Loan,  and  BuUding  Company  at  the  office«.of  the  treasurer, 
49t  Panl,  or  to  its  traetee  in  Minneapolis^  Minnesota.  •  •  •  • 
This  note  is  understood  to  be  made  with  referenee  to,  and  un- 
^er  the  laws  of,  the  state  of  Minnesota."  The  mortgage  also 
aiipulates  that  the  money  is  to  be  paid  '*at  the  office  of  (the 
company's)  treasurer  at  St.  Paul,  Minnesota,  or  at  the  office  of 
its  trustee,  Minneapolis,  Minnesota;  and  it  also  contains  the 
clause,  ^  This  mortgage  ia  understood  to  be  made  with  refers 
cnce  to,  and  under  the  laws  of,  the  state  of  Minnesota."  So  I 
repeat  no  binding  contract  was  agreed  on,  or  concluded  in 
Alabama. 

That  justly  celebrated  jurist,  Chancellor  Kent,  2  Kent's  Com* 
meDtaries,  459,  employed  this  language:  '*If  a  contract  be  made 
under  one  government,  and  is  to  be  performed  under  another, 
and  the  parties  had  in  view  the  laws  of  such  other  country  in 
reference  to  the  execution  of  the  contract,  the  general  rule  is 
that  the  contract,  in  respect  to  its  construction  and  force,  is 
to  be  governed  by  the  law  of  the  country  or  state  in  which  it  is 
to  be  executed;  and  the  foreign  law  ia  in  such  cases  adopted, 
and  effect  given  to  it" 

In  Story  on  Conflict  of  Laws,  section  280,  it  is  said: 
^  Where  the  contract  is,  either  expressly  or  tacitly,  to  be  per^ 
&rmed  in  any  other  place,  there  the  general  rule  is  in  con- 
formity to  the  presumed  intention  .of  the  parties  that  the 
contract,  as  to  its  validity,  nature,  obligation,  and  interpreta^ 
tion,  is  to  be  governed  by  the  law  of  the  place  of  performance.'' 

In  Third  American  and  English  Encyclopedia  of  Law,  543, 
^44,  the  principle  is  thus  expressed:  '*As  a  general  rule  the 
Talidity  of  a  contract  is  to  be  determined  by  the  law  of  the 
place  where  it  is  made,  unless  it  appears  on  its  face  that  it 
was  to  be  performed  or  was  made  in  reference  to  the  laws  of 
aome  other  place,  in  which  case  it  will  be  governed  by  the 
laws  of  the  place  of  the  performance,"  Each  of  these  stand- 
ard works  has  abundant  citations  of  authorities:  See,  also, 
Munt  V.  HaU,  37  Ala.  702;  Cubbedge  v.  Napier,  62  Ala.  518; 
Soone  on  Mortgages,  sec.  86;  Hanriek  v.  Andrew,  9  Port.  9; 
Ds  Wolf  V.  Johnson,  10  Wheat.  367;  Cromwell  v.  Cownty  of 
Sac,  96  U.  8. 51;  *»*  Peyton  v.  Heinekin,  131  U.  8.  App.  101; 
Dolman  v.  Cook,  14  N.  J.  Eq.  56;  Goodri€h  v.  WiUiams,  50  Qa. 
425. 

I  am  aware  that  artifice  is  sometimes  resorted  to  in  mak« 
ing  contracts,  with  a  view  of  evading  the  laws  against  usury. 
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To  this  end  a  false  or  fictitious  place  of  performance  is  some* 
times  inserted  in  the  writing.  Whenever  such  attempt  is 
made  to  appear,  the  courts  refuse  to  lend  their  sanction  to  it. 
If  such  was  the  intention  in  this  case,  it  has  not  been  shown. 
I  feel  forced  by  the  authorities  to  hold  that  in  the  matter  of 
of  collectible  interest  under  this  contract,  the  laws  of  Minne* 
sota  must  govern. 

It  is  not  my  intention  to  disturb  our  former  rulings  as  to- 
the  law  which  should  govern  this  contract.  On  that  question 
I  think  the  present  case  clearly  distinguishable  from  any 
we  have  heretofore  decided,  in  two  particulars:  1.  The  final 
agreement  of  the  parties — the  closing  of  the  bargain — was 
consummated  in  Minnesota,  and  the  money  borrowed  was 
promised  to  be  repaid  there;  2.  It  is  one  of  the  express  terms 
of  the  contract  that  it  is  **  made  with  reference  to  and  under 
the  laws  of  Minnesota."  This  provision,  standing  alone, 
would  not  be  decisive,  for  it  might  be  prostituted  to  improper 
uses.  Taken  in  connection  with  the  facts  of  this  case,  I  think 
it  supports  the  conclusion  I  have  reached.  I  repeat,  it  is  not 
my  intention  to  overturn  our  former  rulings:  Farrior  v.  New 
England  Mortgage  Security  Co,,  88  Ala.  275;  American  Free* 
hold  Land  Mortgage  Co,  v.  Sewellj  92  Ala.  163;  Evane  v.  Kit- 
trell,  33  Ala.  449. 

The  foregoing  is  only  my  own  opinion,  formed  alone  on 
what  is  shown  in  the  transcript.  My  brothers,  however,  differ 
with  me,  and  adhere  to  the  first  opinion.  The  result  is,  thai 
the  application  for  a  reversal  of  the  former  ruling  is  denied. 

Ck>RPOBATiON8— PROor  ov  INCORPORATION. — The  existence  of  a  corpor** 
tion  is  established  prima  fade  by  evidence  tending  to  show  that  it  trans* 
acted  business  as  such,  and  that  all  the  witnesses  speak  of  it  as  a  oorporatioag 
PeopU  y.  Formosa^  131  N.  Y.  47S;  27  Am.  St.  Rep.  612,  and  note.  Whe» 
to  an  action  by  a  corporation  the  plea  of  tiui  tkl  corporation  is  interposed, 
the  burden  is  on  the  plaintiff  to  prove  its  oorx>orate  existence  by  producing 
its  charter  or  articles  of  incorporation,  or  by  some  admission  on  the  part  of 
the  defendant,  or  by  showing  a  state  of  facts  which  will  operate  as  an  estop- 
pel: Scfilou  y.  Montgomery  Trade  Co.,  S7  Ala.  411;  13  Am.  St.  Bep.  61,  and 
note. 

O0RPORATION8 — EstoppiltoDent  Corpohatb  Existbnor. — Where  aeon- 
tract  has  been  executed  and  fully  performed  on  the  part  of  a  oorporation  or 
of  the  person  with  whom  it  contracted,  neither  will  be  permitted  to  insist 
that  the  contract  was  not  within  the  power  of  the  corporation:  WrifffU  y. 
Hughea,  119  Ind.  324;  12  Am.  St.  Rep.  412,  and  note;  Alexander  y.  Searcy, 
SI  Ga.  536;  12  Am.  St.  Rep.  337;  Long  y.  Georgia  Pac.  Ry,  Co,,  91  Ala.  619; 
24  Am.  St.  Rep.  931,  and  note;  Holmee  etc,  Mfg.  Co.  v.  Hohmee  etc  Meiat 
Co.,  127  N.  T.  262;  24  Am.  St  Rep.  44S,  and  note.  Seethe  note  to  Fidelity 
/fit.  etc  Co.  y.  Western  Penn,  etc  R,  R.  Co.,  21  Am.  St.  Rep.  913. 
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Fo&nav  Corposations.— Riobt  to  Exibcisi  Powxrs  nr  Othia  Statu: 
Bee  tba  note  to  Deringer  ▼.  Derknger^  1  Am.  St.  Rep.  160, 161.  Every  powtr 
whieh  a  oorponttion  tzereiset  in  a  itato  other  than  the  one  where  oreated^ 
depends  for  ita  Talidity  upon  the  lawe  of  that  itate:  Phanix  Itu.  Co,  t.  C7om- 
moKwetUth,  6  Boah,  68;  96  Am.  Dea  831,  and  extended  note. 

Statutb9.~>Eztratxbbitobial  Bfrct  of:  Seo  Alabama  eie.  R.  R.  09>  t. 
<kmroll,  97  Ala.  126;  anU^  p.  163,  and  note. 

UsintT— Bt  What  Law  GoYXRNXD.^The  law  of  the  place  where  a  oon- 
traet  or  a  note  by  ita  terma  ia  to  be  performed  or  paid  determinea  ita  ralid- 
ity:  Bigdow  T.  Bwmhatm^  83  Iowa,  120$  32  Am.  St.  Rep.  294»  and  note  with 
the 


Baislbr  u  Oliver. 

[97  ALABAXA,  710.] 

PosntASTBBS  AHD  Dkfutt  PoflTMABTEBS  ARB  LiABLB  f or  loMM  and  injnrieft 
oanaed  by  their  own  defanlta  and  negligence. 

Po8ncA8TBBS— LiABiLiTT  OT  BOB  Nboijqbmgb  OF  Absibtahtb. — A  poatmastor 
ia  not  reaponsible  for  the  defanlta  or  misf easancea  of  hia  olerks  or  aasiit* 
ante  appointed  by  him  under  ezpreea  authority  and  under  his  control, 
nnleaa  it  appears  that  he  was  negligent  in  not  exercising  proper  eare 
and  prudence  in  the  selection  of  competent  and  suitable  persons  to  per- 
form such  duties,  or  unless  he  was  himself  negligent  in  failing  to  prop* 
orly  superintend  such  assistants  in  the  performance  of  the  particular 
aeto  or  duties,  the  doing  of  which,  or  the  omission  to  do  which,  caused 
the  loss  or  injury. 

PoenfASTBBS — Liabilitt  or  fob  Nbgliobnob  ot  Assistants.^ A  postmaster 
who  employs  a  clerk  or  assistant  independent  of  express  authority,  and 
who  pays  him  out  of  hia  own  salary  or  means,  is  liable  for  hia  default  or 
misfeasance,  as  any  private  person  would  be  for  the  act  of  his  agent  or 
omployee.  In  the  absence  of  any  thing  in  the  record  it  will  be  pre* 
aumed  that  such  assistant  is  employed  merely  as  an  individual,  to  assist 
the  poatmaster  in  the  discharge  of  his  official  duties. 

JuBiSDicnoN— Statb  abd  Fedbral  Goubts. — ^When  a  legal  right  arises, 
and  the  state  court  is  competent  to  administer  justice,  the  right  may  bo 
asserted  in  that  court,  althongh  the  federal  court  may  have  jurisdiction 
of  the  same  question,  subject,  however,  to  the  proviso  that  there  ia  no 
law  limiting  jurisdiction  to  the  federal  courts. 

PoflTMASTBBS — LIABILITY  OB  BOB  Nkolioebcb— BuRDBN  OB  pROor.— The  re- 
sponsibility of  a  postmaster  for  money  or  letters  received  by  him  in  hja 
official  capacity  is  not  that  of  a  common  carrier,  and  proof  that  letters 
containing  money  were  delivered  to  a  postmaster  for  registration,  or  to 
Ilia  assistant  in  his  presence  and  by  his  direction,  and  the  loss  of  the 
letters  and  money,  without  more,  is  not  sufficient  to  authorize  recovery. 
The  burden  of  proof  is  on  plaintiff  to  show  culpable  negligence  affirma- 
tively, and  such  a  state  of  facts  as  to  authorize  the  jury  to  attribute  the 
losa  to  such  negligence. 

Action  to  recover  one  hundred  and  fifty-nine  dollars  and 
twenty  cents.  Among  other  things  the  evidence  showed  that 
the  plaintiff  registered  two  letters  containing  said  amoant  of 
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money;  that  defendant  was  busy  at  the  time  that  the  letters' 
were  presented  for  registration,  and  instructed  his  clerk,  whose 
name  was  Cain,  to  register  said  letters.  The  other  facto  ara 
stated  in  the  opinioo.  Judgment  &r  plaiotifii,  aiid  defendant 
appealed. 

W.  T.  Sanden  and  D.  D.  Shelby,  for  the  appellant 
jR.  A.  McCUUmi^  for  the  aj^llee. 

^^*  Coleman,  J.  The  plaintiffs,  Oliver  &,  Ca^  mad  Babler 
to  recover  damages  sustained  in  consequence  of  the  loss  of 
two  registered  letters  delivered  at  the  postoffice  to  defendant|, 
who  was  postmaster  at  Athens,  Alabama,  to  be  forwarded  by 
mail  to  certain  parlies  at  Nashville,  Tennessee.  It  is  averred 
that  the  loss  was  the  result  of  the  culpable  negligence  of  th* 
defendant. 

The  law  is  veil  established  that  the  postmaster  general  i» 
not  responsible  for  the  negligence  of  postmasters  or  their 
deputies,  or  such  assistants.  Public  policy  requires  the 
recognition  and  application  of  this  rule.  We  think,  upon 
sound  principles  of  law,  and  supported  by  many  auihefrities,. 
that  deputy  postmasters  are  held  liable  for  losses  and  injuries- 
caused  by  their  own  defaults  and  negligence:  Story  on  Bail* 
ments,  sec.  463;  Lane  v.  CoUou^  1  Ld.  Baym.  646;  Story  o» 
Agency,  sec.  319  b;  2  Wait's  Actions  and  Defenses,  15;  2 
Kent's  Commentaries,  sec.  610;  Central  R.  K  etc.  Co.  t,  Lamp^ 
fey,  76  Ala.  864;  52  Am.  Rep.  384:  Whitfield  v.  De  Spencer^ 
2  Cowp.  754;  Teal  v.  Felton,  12  How.  286;  Schroyer  V.  Lynehy 
8  Watts,  454;  Clafiin  v.  Hauseman,  93  U.  8.  130. 

It  would  seem  from  these  authorities  and  others  wbicb 
might  be  cited  that  a  postmaster  is  not  responsible  for  th» 
defaults  or  misfeasances  of  his  clerks  or  assistants,  although 
appointed  by  him,  and  under  his  control,  unless  it  be  shown 
that  the  postmaster  was  negligent  in  not  exercising  proper 
care  and  prudence  in  the  selection  of  suitable  and  competent 
persons  to  perform  the  duties  of  clerks  or  deputy  assistants,, 
or  unless  it  be  shown  that  the  postmaster  himself  was  negli* 
gent  in  the  duty  resting  upon  him  to  properly  superintend 
such  clerks  or  assistants  in  the  performance  of  the  particular 
acts  or  duty,  the  doing  of  which,  or  the  omission  to  do  which,, 
caused  the  loss  and  injury:  2  Kent's  Commentaries,  sec.  611; 
Story  on  Bailments,  sec.  463;  Keenan  v.  Sauihworthy  110  Mass. 
^^^  474;  14  Am.  Rep.  613;  Story  on  Agency,  see.  819  a;  Lhrn^ 
lop  V.  Munroe,  7  Cranch,  242. 
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The  exemption  from  liability  of  the  postmaster  fer  the 
defaults  and  misfeasance  of  bis  clerks  and  sub-assistanta  is 
aTailable  to  the  postmaster  only  in  cases  where  such  clerks 
or  sub-assistants  are  appointed  in  pursuance  of  some  law 
expressly  authorizing  it,  so  that  by  Tirtue  of  the  law  and  the 
appointment,  the  appointees  become  in  some  sort  public 
<^cen  themsel^s. 

The  rules  and  regulations  of  Gne  postoffioe  department  pro- 
ride  for  employment  of  clerks  and  assistants  when  necessary 
for  a  proper  and  speedy  discharge  of  the  bumness  of  the  office, 
and  when  made  in  pursuance  of  such  rules  and  regulations, 
it  may  be  the  postmaster  himself  is  not  responsible  for  the 
defoults  of  his  clerks  and  assistants,  unless  under  proper 
averments,  it  be  shown  there  was  negligence  in  their  selection 
or  superintendence,  as  we  have  stated  above.  Under  the  view 
we  take  of  the  evidence,  these  principles  do  not  necessarily 
control  the  present  case. 

A  postmaster  who  employs  a  clerk  or  assistant  independent 
of  express  authority,  and  who  is  paid  by  him  out  of  his  own 
salary  or  means,  is  liable  for  the  default  or  misfeasance  of  his 
clerk  or  assistant  as  any  private  person  would  be  for  the  acts 
of  his  agent  or  employee.  The  doctrine  of  respondeat  tHperior 
applies  in  such  cases.  There  is  nothing  in  the  record  to  show 
that  the  employment  of  Cain  was  not  of  this  latter  character, 
and  if  we  deemed  it  necessary  in  order  to  sustain  the  rulings 
of  the  trial  court  we  would  presume  that  his  employment  by 
Baisler,  the  postmaster,  was  merely  to  assist  him  as  an  indi« 
vidual  in  the  discharge  of  his  official  duties:  Central  £.  £. 
eU.  Co.  V.  Lampley,  76  Ala.  365,  366;  52  Am.  Rep.  334 

It  may  be  stated  as  a  general  rule  that  whenever  a  legal 
right  arises,  and  the  state  court  is  competent  to  administer 
justice,  the  right  may  be  asserted  in  the  state  court,  although 
the  federal  court  may  have  jurisdiction  of  the  same  question, 
subject,  however,  to  the  proviso  that  there  is  no  law  limiting 
jurisdiction  to  the  federal  courts:  Claflin  v.  Hauseman^  93 
U.  8.  180,  186;  Teal  v.  Felton,  12  How.  284. 

The  action  of  the  trial  court  in  overruling  the  demurrer  to 
the  first  count  of  the  complaint  and  its  several  rulings  upon 
questions  of  evidence,  to  which  objections  were  reserved,  are 
in  accord  with  these  principles,  and  are  free  from  error. 

The  responsibility  of  a  postmaster  for  money  or  letters 
received  by  him  in  his  official  character  is  not  that  of  a  com- 
mon *^'  carrier.    Proof  that  the  letters  containing  money 
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irere  delivered  to  the  defendant  for  registration,  or  to  Cain  in 
his  presence  and  by  his  direction,  and  the  loss  of  the  letters 
and  money,  without  more,  was  not  safficient  to  authorize  a 
recovery.  The  burden  was  on  the  plaintiff  affirmatively  to 
show  culpable  negligence  and  such  a  state  of  facts  as  to  au« 
thorize  the  jury  to  attribute  the  loss  to  such  negligence.  If 
there  was  evidence  tending  to  show  that  the  defendant  was 
thus  negligent  in  more  ways  than  one,  it  was  not  incumbent 
upon  the  plaintiff  to  satisfy  the  jury  of  the  one  particular  aot 
of  negligence  which  led  to  the  loss,  or  to  show  who  got  the 
money.  It  was  sufficient  that  the  jury  was  reasonably  satis- 
fied that  the  defendant  did  not  exercise  that  care  and  pru- 
dence in  the  discharge  of  his  duties  in  regard  to  the  letters 
as  a  reasonable  and  prudent  man  would  in  regard  to  his  own 
business,  and  that  such  negligence  was  the  cause  of  the  loss 
or  injury.  As  there  was  no  exceptions  taken  to' any  of  the 
instructions  given  by  the  court  to  the  jury,  we  presume  the 
court  properly  instructed  the  jury  as  to  the  burden  of  proof, 
and  as  to  what  was  necessary  to  constitute  culpable  negli- 
gence on  the  part  of  the  defendant.  Under  the  foregoing 
rule,  charge  number  one  requested  by  defendant  was  properly 
refused.  Charge  number  two  invaded  the  province  of  the 
jury,  and  was  properly  refused.  It  was  also  objectionable  as 
being  argumentative.  We  find  no  error  in  the  record. 
Affirmed*  

Jurisdtctton—Re&iedt— Stati  OB  Federal  Court. — The  state  eonrte 
may  exercise  jurisdiction  in  all  cases  in  which  such  jurisdiction  has  not 
been  ezclusively  vested  in  the  federal  courts:  King  of  Prussia  ▼.  Kuepper^ 
22  Mo.  550;  66  Am.  Dec.  639;  Copp  v,  LouUvUle  etc  R.  R.  Co.,  43  La.  Ann. 
511;  26  Am.  St.  Rep.  198,  and  note  with  the  cases  collected.  See,  also,  the 
notes  to  Gay  v.  Brinfield  Coal  etc  <7a,  33  Am.  St.  Rep.  138,  and  Plume  etc 
Mfih  Co.  9,  Caldwell,  29  Am.  St.  Rep.  311. 

PosrrorFicES — Ltabiltit  or  Postmasters  tor  Acts  or  Assistavts. — A 
pa^tmaster  is  liable  for  his  servant's  negligence,  carelessness,  and  default^ 
and  an  action  will  lie  for  a  larceny  of  a  letter  containing  money  which  was 
stolen  from  his  office:  Coleman  v,  Frazier,  4  Rich.  146;  53  Am.  Dee.  727, 
and  note;  contra:  Keenan  v.  Southworth,  110  Mass.  474;  14  Am.  Rep.  613. 
See  the  full  discussion  of  this  subject  contained  in  the  monographic  note  to 
Conwell  y.  Voorhees,  42  Am.  Dea  208. 
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Railway  Company  v.  Ferquson. 

[57  Abxai«ba0,  16.] 

TRKSPA8B1BR8,  Landowhbb's  Liabilitt  to.^Thv  Owkib  ov  Pbitati 
Oroitnds  is  under  no  obligation  to  keep  them  in  a  safe  condition  for  the 
benefit  of  tresp&asera  or  thoee  who  may  go  npon  them  nninyited  from 
earioetty  or  motives  of  private  convenience  in  no  way  connected  with 
the  owner. 

A  Railway  Corpobation  a8  to  Stock  Stratinq  Upon  Its  Right  or  Wat 
is  not  under  any  obligation  different  from  that  of  other  owners  or  ooon- 
piers  of  real  estate. 

Trbspa&siko  Stock,  Liabilitt  fob  Injubibb  to.~A  Lamdowmbb  is  not 
liable  for  injuries  received  by  stock  trespassing  on  his  premises  on  ao* 
count  of  such  premises  being  in  a  dangerous  condition  and  not  being 
kept  in  proper  and  safe  repair. 

A  Railroad  Oorpobation  Placinq  a  Barbed  Wire  Fbncb  Alovo  In 
RiQHT  ov  Wat,  and  snfifering  it  to  become  out  of  repair  so  that  loose 
livestock  may  pass  through  such  fence  and  enter  upon  such  right  of 
way,  is  not  liable  for  injuries  to  such  trespassing  animals  from  their 
being  frightened  by  passing  trains  and  caused  to  run  on  and  become 
wounded  by  such  fence. 

<7.  B.  Moore  and  Dodge  and  Johnson,  for  the  appellant. 

James  H.  McCoUum^  for  the  appellee. 

*•  Battle,  J.  Appellant  inclosed  a  part  of  its  railway 
track  and  right  of  way  with  a  wire  fence.  For  three  years 
the  fence  was  permitted  to  stand  without  repairs.  The  result 
was,  at  the  end  of  that  time,  it  was  in  a  very  bad  condition; 
there  were  several  gaps  in  it;  and  it  was  not  connected  with 
the  track  at  the  ends.  While  it  was  in  this  condition  the 
colt  of  appellee  strayed  on  the  right  of  way  of  appellant  and 
upon  the  part  of  its  railway  track  so  inclosed;  and  an  engi- 
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neer  of  an  approaching  train,  discovering  it  upon  the  track 
sounded  the  alarm,  frightened  the  colt,  and  it  ran  from  th» 
track  against  the  wire  fence,  by  which  its  throat  was  cut;  and 
the  colt  died  from  the  wound. 

Was  the  appellant  liable  to  the  appellee  for  the  loss  occa* 
■ioned  by  the  failure  to  construct  the  fence  so  as  to  make  it- 
harmless  to  stock  and  keep  the  same  in  good  repair? 

A  weli*established  rule  of  law  is,  thai  the  owner  of  priYate- 
grounds  is  under  no  obligation  to  keep  them  in  a  6afe  condi- 
tion for  the  benefit  of  trespaseers  or  those  who  may  go  upon 
them  uninvited,  from  motives  of  private  convenience  in  no 
way  connected  with  the  owner,  or  from  curiosity.  He  is 
under  no  obligation  to  fence  or  guard  any  wells,  ditches^ 
stone  quarries,  or  other  pitfalls  or  dangerous  places  on  hi» 
uninclosed  grounds,  in  order  to  protect  animals  strayin^^ 
thereon  against  injuries;  and  is  not  liable  for  the  damages 
suffered  because  ^*  he  failed  to  do  so:  HugheBY.  Hannibal  ete^ 
R.  R.  Co.,  66  Mo.  325;  Clary  v.  Burlington  $U.  R.  R.  Co.^  14 
Neb.  282;  Lemman  v.  South  Carolina  R.  R  Co^  4  Rich.  413; 
OUinan  v.  Sioux  City  etc.  Ry.  Co.^  62  Iowa,  299;  1  ThompeoQ 
on  Negligence,  298,  303;  3  Lawson's  Rights,  Remedies,  and 
Practice,  sees.  1149,  1151,  and  cases  cited. 

In  St.  Louis  etc.  Ry.  Co.  v.  Fairbaim^  48  Ark.  493,  Chief 
Jnetice  Cockrill,  speaking  for  the  court,  said:  ^  The  appellee 
was  injured  by  stepping  into  a  cavity  caused  by  a  rotten 
plank  in  the  appellant's  platform  at  Bierne  station.  The 
jury  found  the  issues  in  his  favor,  and  tlie  question  whether 
the  appellee  was  lawfully  on  the  {rfatform  at  the  time  he  was 
injured  is  the  only  one  properly  left  for  our  consideration.  If 
he  was  there  merely  from  curiosity,  or  for  his  own  conYen<» 
ience  for  the  transaction  of  business  in  noway  connected  with 
the  railway  company,  no  relation  existed  between  him  and 
the  company  which  imposed  upon  the  latter  the  duty  of  exer* 
cising  even  ordinary  care  in  maintaining  a  safe  platform  for 
his  own  use,  and  it  is  not  liable  for  his  injury." 

Is  an  owner  of  private  grounds  under  greater  obligations 
to  owners  of  livestock  as  to  such  stock?  In  K.  C,  S.  &  M. 
Ry.  Co.  V.  Kirksey,  48  Ark.  368,  the  court  said:  "The  rail- 
road's obligation  as  a  carrier,  or  its  duty  to  a  person  rightfully 
upon  its  track,  are  not  coincident  with  the  negative  duty  not 
to  injure,  unnecessarily,  stock  that  wanders  upon  its  right  of 
way  and  track.  It  is  held  to  a  rigid  observance  of  its  publia 
duties,  but  as  to  stock  straying  upon  its  right  of  way,  its  obli- 
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gation  it  not  different  from  that  of  other  owners  or  occapante 

of  real  catate The  statute  has  placed  no  obligation 

apon  tba  railroad  in  that  respect,  and  the  rights  and  liabilitiea 
of  the  company  and  stockowner  are  governed  bj  the  comnioa 
law.  The  company  is  not  required  to  fence  out  the  stocky, 
and  Ae  stockowner  enjoys  the  passive  license  of  free  pasture 
age  upon  *^  its  open  premise  as  upon  those  of  natural  per» 
SDQ%  without  being  held  to  acoountability  as  a  trespasser.. 
•  •  •  .  The  technical  wrong  that  the  landowner  suffers  by  the 
entry  of  another's  stock  is  regarded  as  too  slight  to  engage- 
the  attention  of  the  law,  is  dam/iium  <ib9que  injuria.  But  the 
privilege  of  entry  and  free  pasturage  is  not  a  right  which  can 
be  demanded  and  enforced — it  is  only  an  immunity  from  suit 
or  punishment,  and  the  company  or  other  landowner  is  under 
no  oUigation  to  expend  money  or  labor  in  preparing  the  land 
for  a  convenient  or  a  safe  enjoyment  of  it''  And  this  court,, 
ill  that  case,  held  that  ^the  duty  of  railroad  companies  to- 
avoid  unnecessary  injury  to  stock  upon  their  tracks  does  not 
require  them  to  keep  their  entire  right  of  way  clear  of  obstruo- 
tioos  which  conceal  stock  from  view  ct  the  engineer  of  the 
train  until  they  rush  upon  the  track  unseen,  and  too  late  to 
avoid  the  injury." 

The  law  upon  this  subject,  and  the  reason  for  it,  are  clearly^ 
and  succinctly  stated  by  Chief  Justice  Gibson  in  Knight  v^ 
Aherty  6  Pa.  St  472,  47  Am.  Dec.  478,  he  said:  "*  In  this,  and 
perhaps  every  American,  state  an  owner  of  cattle  is  not  liable 
to  an  action  for  tlieir  browsing  on  their  neighbor's  uninclosed 
woodland.  But  it  follows  not  that  because  such  browsing  i» 
excusable  as  a  trespass,  it  is  a  matter  of  right  It  is  an  im» 
munity,  not  a  privilege;  or,  at  moat,  a  license  revokable  at 
the  will  of  the  tenant,  who  may  turn  his  neighbor's  cattle  away 
from  his  grounds  at  pleasure.  Their  entry  is,  in  strictness,  a. 
trespass,  which,  for  its  insignificance,  is  not  noticed  by  the 
law,  probably  on  the  foot  of  the  maxim,  de  minimU^  or  per- 
haps because  it  is  better  that  all  waste  lands  should  be  treated 
as  common  without  stint  It  certainly  saves  vexatious  liti-^ 
gation.  The  particular  loss  from  it  is  un appreciable,  even  a» 
a  subject  of  nominal  damages,  and  would  probably  be  held 
so,  even  in  England,  where  waste  land  is  altogether  worth-- 
less.  But  even  if  an  *^  owner  of  cattle  had  the  right  claimed 
for  him,  the  tenant  would  not  be  bound  to  expend  his  money 
or  hitt  labor  in  preparing  his  land  for  the  safe  and  convenient 
enjoyment  of  it    A  man  must  use  hie  property  so  as  not  to 
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incommode  his  neighbor;  but  the  maxim  extends  only  to 
neighbors  who  do  not  interfere  with  it  or  enter  npon  it  He 
who  Buffers  his  cattle  to  go  at  large  takes  upon  himself  the 
risks  incident  to  it.  If  it  were  not  so,  a  proprietor  could  not 
sink  a  well  or  a  eawpit,  dig  a  ditch  or  a  millrace,  or  open  a 
stone  quarry  or  a  mine-hole  on  bis  own  land,  except  at  the 
risk  of  being  made  liable  for  consequential  damage  from  it — 
which  would  be  a  most  unreasonable  restriction  of  his  enjoy- 
ment. He  might  as  well  be  required  to  level  a  precipice,  pat 
a  fence  around  a  swamp,  or  cut  down  reclining  trees.  It  is 
-enough,  in  all  reason,  that  his  neighbor's  cattle  have  the 
range  of  his  forest,  without  imposing  upon  him  the  duty  of 
looking  to  their  safety.  If  the  owner  of  them  do  not  choose 
to  enjoy  his  license  on  that  footing,  let  him  keep  them  at 
home,  or  send  a  herdsman  along  with  them.  The  law  im- 
poses no  such  duty  on  the  tenant." 

Upon  the  principle  stated  in  the  cases  we  have  cited,  rail- 
road companies  are  not  required  to  cover  culverts  and  bridges 
in  their  tracks  so  as  to  permit  stock  to  pass  over  them  in 
safety;  yet  it  is  a  notorious  fact,  as  attested  by  the  records  of 
this  court,  that  cattle  frightened  by  approaching  trains  have 
run  into  uncovered  culverts  and  been  killed,  and  it  never  has 
been  suggested  by  any  court,  so  far  as  known  to  us,  that  a 
railroad  company  was  liable  for  such  injuries  because  the 
■culverts  were  uncovered :  Hot  Springs  B,  R.  Co.  v.  Newman^ 
S6  Ark.  607;  Little  Rock  etc.  S.  Ry.  Co.  v.  TrotUr,  87  Ark.  698. 

There  is,  however,  a  class  of  authorities  which  holds,  by 
way  of  exception  to  the  general  rule,  that  it  is  the  duty  of 
the  owners  of  private  grounds  to  erect  suitable  guards  around 
the  excavations  made  by  them  thereon  so  '^  near  a  public 
road  that  persons  and  animals  passing  on  the  road  might 
accidentally  fall  into  the  same,  and  that  he  is  liable  to  any 
one  who  may  be  injured  by  accidents  resulting  from  their 
failure  to  do  so:  Clary  v.  Burlington  etc.  R.  R.  Co.^  14  Neb. 
232,  and  cases  cited;  8  Lawson's  Rights,  Remedies,  and 
Practice,  sec.  1157,  and  cases  cited ;  1  Thompson  on  Negli- 
gence, p.  807.  In  Tovmsend  v.  Wathen^  9  East,  277,  A  kept 
on  his  open  grounds  near  the  highway,  without  notice,  cer- 
tain traps  baited  with  flesh  for  the  purpose  of  catching  his 
neighbor's  dogs,  and  B's  dog,  led  by  his  natural  instinct,  ran 
into  one  of  these  traps  and  was  killed,  and  it  was  held  that 
A  was  liable  to  B  for  damages  caused  by  the  killing  of  the 
dog.    And  in  a  case  in  which  the  defendant  had  dug  a  pit 
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under  a  cotton  gin,  near  a  highway,  and  kept  it  uninclosed^ 
with  corn  and  cotton  seed  scattered  about  it,  and  the  plain* 
tiff's  cow,  which  he  bad  turned  out  at  a  place  remote  from 
the  gin,  fell  into  it  and  was  killed,  this  court  held  that  the 
defendant  was  guilty  of  negligence  and  liable  to  the  plaintiff 
for  the  value  of  the  cow:  Jone9  v.  NichoU^  46  Ark.  207, 55  Am» 
Bep.  575. 

In  this  case  the  appellant  was  under  no  obligation  to  con- 
struct and  maintain  a  fence  along  its  track  or  highway,  or  to 
place  guards  around  wells,  or  other  pitfalls  or  dangerous 
agencies  on  its  right  of  way,  to  protect  animals,  uninvited, 
wandering  thereon  against  injuries.  It  was  under  no  greater 
obligations  to  provide  safeguards  against  wire  fences  than  it 
was  to  place  them  around  pits  or  other  dangerous  places. 
The  peculiarity  of  the  danger  does  not  alter  the  duty  or  lia- 
bility. The  owner  of  animals  in  permitting  them  to  run  at 
large  assumes  all  the  risks  to  which  the  animals  are  exposed 
by  reason  of  such  dangers. 

In  the  trial  of  this  case  no  evidence  was  adduced  tending 
to  show  that  the  appellant  placed  any  thing  on  its  right  of 
way  calculated  to  invite  or  induce  horses  and  *'  cattle  to  go 
thereon,  between  its  track  and  the  wire  fence,  and  that  appel- 
lee's colt  was  thereby  invited  or  induced  by  appellant  to  go 
upon  the  same  at  the  time  it  was  killed,  as  in  the  case  of  Sish 
T.  Crumpj  112  Ind.  504,  2  Am.  St.  Rep.  213,  cited  by  appellee. 
There  was  no  evidence  tending  to  show  that  the  wire  fence 
was  constructed  or  maintained  in  such  manner  and  so  near  a 
public  street  or  road  as  to  make  it  dangerous  for  horses  or 
cattle  passing  along  the  street  or  road.  There  was  no  evi- 
dence to  show  that  this  case  comes  within  any  exception  to 
the  general  rule.  The  evidence  tended  to  prove,  in  short,  the 
following  facts:  That  the  wire  fence  was  in  bad  condition  by 
reason  of  the  gaps  in  it;  that  appellee's  colt,  uninvited,  wan. 
dered  upon  the  right  of  way  and  track  of  appellant,  was  fright- 
ened by  an  alarm  lawfully  given  on  a  passing  train,  and 
ran  against  the  fence,  and  was  thereby  wounded  and  killed. 
The  case  comes  clearly  within  the  general  rule,  as  we  have 
stated  it. 

But  appellant  did  owe  to  appellee  the  duty,  when  it  dis- 
covered his  colt  upon  its  track,  to  use  ordinary  or  reasonable 
care  to  avoid  injury  to  it  by  running  its  train  against  it,  or 
by  frightening  and  driving  it  by  unnecessary  alarms  against 
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the  wire  fence:  Railway  Co.  ▼.  RoherU^  66  Ark.  887;  Attamia 
<te.  R.  R.  Co.  ▼.  Hudoon^  62  Ga.  679. 
Reversed^  and  remanded  for  a  new 

Mansfield,  J.,  dissented. 
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>going  apon  the  premiset  of  another  take  them  as  they  find  thaa,  and  rui 
«uoh  riske  aa  are  incideatal  to  the  existing  condition  of  the  pramtteoi  and 
•oannot  complain  of  their  needing  repairs,  nor  recover  for  injoriea  rooetTed 
irom  the  condition  in  which  they  And  snoh  premises:  Woolwim  ▼.  CAepopeate 
-tie.  Ry.  09.,  30  W.  Va.  S29;  82  Am.  St.  Rep.  859,  and  note;  FroM  r.  Btmh 
-emR.  R,  64  K.  H.  2S0;  10  Am.  8t  Kep.  896,  and  note;  Oaln&Km  OU  Oo.  r. 
MorUm,  70  Tex.  400;  8  Am.  St.  Rep.  611,  and  note;  OiUk  ▼.  PemtiifUamkk 
R,  R.  Co.,  59  Pa.  St  129;  98  Am.  Deo.  317,  and  note;  Sweenif  ▼.  Oid  OoUmg 
•eic  R.  R,  Co.,  10  Allen,  368;  87  Am.  Dee.  644,  and  extended  note;  SmOivam 
▼.  BoUan  eic  R.  R,  Cb.,  )66  Mass.  878;  0*C<mnor  ▼.  IlUnoiM  CeiO.  R.  B.  Oo.^ 
44  La.  Ann.  339.  See  note  to  BtdeU  v.  Btrbtf,  18  Am.  St.  Rep.  374,  and  tho 
•extended  noto  to  Cwky  ▼•  PiUabmg  He,  Ry.  Os.,  40  Am.  Rep.  617. 

RAiLR(>Ani— DarccTiTB  Fbncks— I^amlrt  lom  Ibjubt  to  Stock  Svkat* 
(NO  ON  Track.— Where  a  railroad  company  is  not  boond  to  fenoa  its  trad^ 
ft  is  not  liable  to  the  owner  of  cattle,  who  suffers  them  to  go  npon  the  traek 
where  they  are  killed,  unless  the  damage  done  is  gratnitons:  RaUroad  Co.  T. 
Skinner,  19  Pa.  St  298;  57  Am.  Deo.  654,  and  note;  Lmyne  r.  Ohio  He  Rp. 
<7o.,  35  W.  Va.  438;  IndianapoUt  €te.  R.  R.  Co.  ▼.  JfcCtere,  26  lod.  370;  80 
Am.  Dec.  467,  and  note.  See,  also,  on  this  point  Oregom  R^  efc  <}d.  ▼. 
Sinalley,  1  Wash.  206;  22  Am.  St  Rep.  143,  and  note.  A  railroad  company 
is  not  liable  for  injuries  to  cattle  unlawfully  upon  nnindoeed  lands  adjoin- 
ing  its  track:  Ptrkuu  r.  Sasterm  R.  R.  Co,,  29  Me.  307;  60  Am.  Dee.  689, 
•nd  note.  A  railroad  company  is  not  liable  for  injury  to  stock  trespassing 
on  its  track  in  the  absence  of  negligence  on  the  part  of  its  servants^  ayea 
when  the  law  requires  the  company  to  fence  its  road  and  it  has  failed  to  do 
ao:  Jiid>on  r.  Rutland  etc.  R.  R.  Co.,  25  Vt  150;  60  Am.  Dec.  246,  and  noto; 
Chapin  ▼.  SuWmn  R,  R.,  90  N.  H.  564;  75  Am.  Deo.  237,  and  noto;  Chapim 
▼.  Sulliwn  R.  R.,  39  N.  H.  53;  76  Am.  Dec.  207,  and  note.  This  question 
will  be  found  further  treated  in  the  following  casest  AfsmpAtt  He  R.  R.  Oo. 
▼.  Kerr,  52  Ark.  162;  20  Am.  St  Rep.  159,  and  extended  noto;  New  Orleam 
*U,  R.  R,  Co.  ▼.  BourgfoU,  66  Miss.  3;  14  Am.  St  Rep.  534;  Minonri  Pae. 
Rtj.  Co.  ▼.  Oednqf,  44  Kan.  329;  21  Am.  St  Rep.  286^  and  noto;  and  tiia 
extended  notes  to  the  following  eases:  Aimet  t.  8(Uem  He.  R.  R.  Oa,  98  Am. 
Dec  681;  Savannah  tie.  Rp.  Co.  ▼.  Oeufcr^  58  Am.  Rep^  703^  and 
R.  R.  Co.  ▼.  Munger,  49  Am.  Deo.  261. 
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GuNM  V.  Whitb  Sbwing  Maohinb  Company. 

[57  AXKXtmiM,  *24.] 

IWRBsrATB  CoiOfXBOB— FossMH  OoBVORATiova— Tbe  pover  of  Congrev 
to  regnlate  oommeroe  inclndes  eommeroe  carried  on  by  oorporatiooB  m 
well  as  oommeroe  carried  on  by  nataral  persona,  and  a  state  can  no 
more  regulate  commerce  carried  on  by  the  former  than  tneh  oommeroe 
eavvied  oo  by  tlie  latter. 

Ibtbbstatb  Ck>icicERCB.— Iv  ▲  CoBPOitAgneK  Fobmsd  Ummee  tbm  Laws  ov 
Ovs  Statb  enters  into  a  contract  with  residents  of  another  state  to  act 
as  its  agents  in  the  sale  of  its  property  in  the  latter  state,  and  each 
agents  give  a  bond  with  sureties  to  aeoonnt  for  and  pay  over  the  pro* 
oeeds  of  each  aale^  and  thereafter  goods  aro  shipped  by  the  oorporation 
to  sveh  agemte  upon  order*  received  in  the  state  of  its  domioiie»  a  atatate 
«f  the  state  to  which  the  goods  are  shipped  declaring  that  aU  oontracta 
•of  foreign  corporations  doing  business  therein  shall  be  void  unless  such 
oorporation  shall  hare  filed  a  certificate  in  the  office  of  the  secretary  of 
the  state  designating  an  agent  upon  whom  process  may  bo  served,  It 
in<^rative  against  such  bend,  beoaoeo  to  give  it  ofevafiioa  would  bo  to 
permit  the  state  to  legiilate  interaftato  oommeroe. 

J.  H.  Harrod  and  E.  A.  Bolt&n^  fer  th«  appellant. 

Sanders  and  WatHna^  for  the  appellee. 

*^  Battlk,  J.  Thei  White  Seving  Machine  Company  was 
a  corporation  organized  and  doing  busineea  uader  the  laws  of 
the  state  of  (Mtio,  and  was  engaged  in  the  selling  of  sewing* 
maehines  and  other  goods  at  Cleveland^  in  that  state.  A.  I. 
Julian  and  N.  H.  Gunn  were  eitizens  of  Faulkner  county,  in 
ibis  state.  On  or  about  the  sixth  day  of  August,  1888,  the 
tewiu-gmaohine  company  entered  into  a  contract  with 
Julian,  by  which  the  cojnpany  undertook  and  bound  itself 
to  sell  sewing-machines  and  the  component  parts  thereof  to 
Julian  at  stipulated  prices^  on  a  oredit»  and  Julian  agreed  to 
canvass  Faulkner  epunty  or  cause  it  to  be  canvassed  **  with 
horse  and  wagon,  exclusively,  for  the  sale  of  the  White  sew- 
ing-machines." Julian  was  to  order  the  machines,  or  the 
eomponeni  parts  of  tbe  same»  when  he  desired  them  to  be 
sent  to  him.  At  the  same  time  Julian,  as  principal,  and 
Ounn,  as  surety,  ezeeuted  a  bond  to  the  sewing-machine 
company,  conditioned,  among  other  things,  that  Julian  would 
|>ay  all  sums  of  money  thai  he  would  be  owing  to  the  com- 
pany for  aewing*macfaines  or  otherwise.  After  this  the  com* 
|»any,  pursuant  to  tlie  terms  of  its  contract  and  on  the  faith 
of  the  bond  executed  to  it,  sold  and  shipped  to  Julian  a  large 
number  of  sewing-machines  and  other  property,  and  Julian 
became  indebted  to  it  on  account  thereof  in  a  large  sum  of 
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"  money.  Julian  failing  to  pay,  the  company  brought  thi* 
action  on  the  bond  against  Gunn  to  recover  the  same,  or  a 
part  thereofl 

The  only  defense  made  by  Gunn  was,  the  company  had 
not,  at  the  time  the  bond  was  executed,  filed  any  certificate 
in  the  ofiice  of  the  secretary  of  the  state  of  Arkansas,  desig- 
nating an  agent  upon  whom  process  could  be  served,  and  ita 
principal  place  of  business  in  this  state. 

Evidence  was,  however,  adduced  at  the  trial  tending  to 
prove,  among  other  things,  the  facts  before  stated,  and  that 
the  machines  and  other  property  were  sold  by  the  company 
in  Ohio  and  shipped  to  Julian  in  this  state.  The  court  below 
held  that  these  transactions  were  a  part  of  the  interstate  com« 
merce  of  the  United  States,  and  were  not  affected  by  the  laws 
of  this  state,  and  rendered  judgment  in  favor  of  plaintiff 
against  the  defendant,  and  he  appealed. 

Appellant  contends  that  the  bond  sued  on  is  void  under 
the  act  of  the  general  assembly  of  April  4,  1887.  That  act 
declares  that,  before  any  foreign  corporation  shall  begin  to 
carry  on  business  in  this  state,  it  shall,  by  a  certificate  under 
the  hand  of  the  president  and  seal  of  such  company,  filed  in 
the  office  of  the  secretary  of  state,  designate  an  agent,  who 
shall  be  a  citizen  of  the  state,  upon  whom  process  may  be 
served,  and  also  state  therein  its  principal  place  of  business 
in  this  state;  and  provided  that  if  any  such  corporation  shall 
fail  to  file  such  certificate,  all  its  contracts  with  citizens  of 
this  state  shall  be  void  as  to  the  corporation,  and  shall  not  be 
enforced  in  any  of  the  courts  of  this  state  in  favor  of  the  cor* 
poration. 

It  is  conceded  that  the  certificate  required  by  that  act  was 
not  filed  by  the  appellee  until  after  the  debt  sued  on  matured* 
Was  the  bond  void  ? 

"  In  Paul  V.  Virginia,  8  Wall.  168,  the  court,  speaking  of 
a  foreign  corporation,  said:  **The  recognition  of  its  existence 
even  by  other  states,  and  the  enforcement  of  its  contracts 
made  therein,  depend  purely  upon  the  comity  of  those  states 
— ^a  comity  which  is  never  extended  where  the  existence  of 
the  corporation  or  the  exercise  of  its  powers  are  prejudicial 
to  their  interests  or  repugnant  to  their  policy.  Having  no 
absolute  right  of  recognition  in  other  states,  but  depending 
for  such  recognition  and  the  enforcement  of  its  contracts  upon 
their  assent,  it  follows,  as  a  matter  of  course,  that  such  assent 
may  be  granted  upon  such  terms  and  conditions  as  those  states- 
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may  think  proper  to  impose.  They  may  exclude  the  foreign 
corpomtioB  entirely;  they  may  teetrict  its  business  to  particu- 
lar localities,  or  they  may  exact  such  security  for  the  perform- 
ance  of  its  contracts  with  their  citizens  as  in  their  judgment 
will  best  promote  the  pubtie  ititerest.  The  whole  matter  resta 
in  their  discretion." 

But  this  right  of  the  state  catinot  be  60  exercised  as  to  in- 
terfere with  the  power  of  Oongress  to  regulate  interstate  com* 
merce.  In  Paul  ▼.  Virginia^  S  Wall.  168,  the  corporation 
involved  in  litigation  was  an  Insurance  company,  and  was 
not  engaged  in  interstate  commerce.  In  speaking  of  the 
power  to  regulate  commerce,  in  that  case^  the  court  further 
•aid:  ''It  is  undoubtedly  true,  as  stated  by  counsel,  that  the 
power  conferred  upon  Congress  to  regulate  commerce  includes 
as  well  commerce  carried  on  by  corporations  as  commerce 

carried  on  by  individuals This  state  of  facts  forbids 

the  supposition  that  it  was  intended  in  grant  of  power  to 
Congress  to  exclude  from  its  control  the  commerce  of  corpo- 
rations.  The  language  of  the  grant  makes  no  reference  to 
the  instrumentalities  by  which  commerce  may  be  carried  on; 
it  is  general,  and  includes  alike  commerce  by  individuals, 
partnerships,  associations,  and  corporations." 

•*  In  GUmeesier  Ferry  Co,  v.  Penneylvania,  114  U.  S.  196, 
the  court,  speaking  of  interstate  commerce,  said:  *'  The  power 
to  regulate  that  commerce,  as  well  as  commerce  with  foreign 
nations,  vested  in  Congress,  is  the  power  to  prescribe  the  rules 
by  which  it  dball  be  governed,  that  is,  the  conditions  upon 
which  it  shall  be  conducted;  to  determine  when  it  shall  be 
free  and  when  subject  to  duties  or  other  exactions.  The 
power  also  embraces  within  its  control  all  the  instrumentali- 
ties by  which  that  co^n  merce  may  be  carried  on,  and  the 
means  by  which  it  may  be  aided  a)id  encouraged.  The  sub- 
jects, therefore,  upon  which  the  power  may  be  exerted  are  of 
infinite  variety.  While  with  reference  to  some  of  them,  which 
are  local  and  limited  in  their  nature  or  sphere  of  operation, 
the  states  may  preseribe  regulations  until  Congress  intervenes 
and  assumes  control  of  them;  yet,  when  they  are  national  in 
their  character,  and  require  uniformity  of  regulation  affecting 
alike  all  the  states,  the  power  of  Congress  is  exclusive.  .  •  •  • 
Nor  does  it  make  any  difference  whether  such  commerce  is 
earried  on  by  individuals  or  by  corporations." 

In  Penibina  etc.  Mining  Co.  v.  Pennsylvania^  125  XT.  8.  181. 
the  couirt,  after  discussing  this  power  at  length,  said:  ''The 
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only  limitation  upon  this  power  of  the  state  to  exclude  a 
foreign  corporation  from  doing  business  within  its  limits,  or 
hiring  offices  for  that  purpose,  or  to  exact  conditions  for  allow- 
ing the  corporation  to  do  business  or  hire  offices  there,  arises 
where  the  corporation  is  in  the  employ  of  the  federal  govern- 
ment, or  where  its  business  is  strictly  commerce,  interstate^ 
or  foreign.  The  control  of  such  commerce,  being  in  the  fed- 
eral government,  is  not  to  be  restricted  by  state  authority": 
Fensacola  TeL  Co.  v.  Western  Union  TeL  Co.^  96  U.  S.  1;  Cooper 
Mfg.  Co.  V.  Ferguson,  113  U.  S.  727. 

»*  In  Bobbins  v.  Shelby  Co.  Taxing  Dist.,  120  U.  S.  489,  the 
court  said:  *'  Certain  principles  have  been  already  established 
by  the  decisions  of  this  court  which  will  conduct  us  to  a  sat- 
isfactory decision.  Among  those  principles  are  the  following: 
1.  The  constitution  of  the  United  States  having  given  to  Con- 
gress the  power  to  regulate  commerce,  not  only  with  foreign 
nations,  but  among  the  several  states,  that  power  is  neces- 
sarily exclusive  whenever  thf  subjects  of  it  are  national  in 
their  character,  or  admit  only  of  one  uniform  system,  or  plan 
of  regulation;  •  •  •  •  2.  Another  established  doctrine  of  this 
court  is,  that  where  the  power  of  Congress  to  regulate  is  ex- 
clusive, the  failure  of  Congress  to  make  express  regulations 
indicates  its  will  that  the  subject  shall  be  left  free  from  any 
restrictions  or  impositions;  and  any  regulation  of  the  subject 
by  the  states,  except  in  matters  of  local  concern  only,  as  here- 
after mentioned,  is  repugnant  to  such  freedom." 

''"  Of  the  former  class  may  be  mentioned  all  that  portion  of 
commerce  with  foreign  countries  or  between  the  states  which 
consists  in  the  transportation,  purchase,  sale,  and  exchange 
of  commodities.  Here  there  can  of  necessity  be  only  one  sys- 
tem or  plan  of  regulations,  and  that  Congress  alone  can  pre- 
scribe": County  of  Mobile  v.  Kimball^  102  U.  S.  691;  Escanaba 
Co.  V.  Chicago,  107  U.  8  678. 

*'  Of  the  class  of  subjects  local  in  their  nature,  or  intended 
as  mere  aids  to  commerce,"  on  which  it  has  been  held  that 
the  authority  of  the  states  may  be  exerted  for  their  regulation 
and  management  until  Congress  interferes  and  supersedes  it, 
'^  m»y  be  mentioned  harbor  pilotage,  buoys,  beacons  to  guide 
mariners  to  the  proper  channels  in  which  to  direct  their  ves- 
sels," bridges  over  navigable  streams,  wharfs,  wharfage,  and 
quarantine.  "State  action  upon  such  subjects,"  said  the 
court,  in  County  of  Mobile  v.  Kimball,  102  U.  8.  »•  691,  "caa 
constitute  no  interference  with  the  commercial  power  of  Con* 
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gresSf  for  when  that  acts  the  state  authority  is  superseded. 
Inaction  of  Congress  upon  these  subjects  of  a  local  nature  or 
operation,  unlike  its  inaction  upon  matters  affecting  all  the 
states  and  requiring  uniformity  of  regulation,  is  not  to  be 
iaken  as  a  declaration  that  nothing  shall  be  done  in  respect 
to  them,  but  is  rather  to  be  deemed  a  declaration  that  for  the 
time  being,  and  until  it  sees  fit  to  act,  they  may  be  regulated 
by  state  authority.'' 

A  few  cases  will  serve  to  show  the  character  of  some  of  the 
■statutes  which  have  been  held  by  the  courts  to  be  unconsti- 
tutional because  they  interfered  with  the  exclusive  power  of 
Congress  to  regulate  interstate  commerce,  and  thereby  what 
4Sonstitute8y  in  part,  the  commerce  over  which  such  power  ex- 
tends. In  Hall  V.  De  Cuir^  95  U.  S.  485,  a  statute  of  the  state 
of  Louisiana,  which  attempted  to  regulate  the  carriage  of 
{mssengers  upon  railroads,  steamboats,  and  other  public  con- 
veyances, and  which  provided  that  no  regulation  of  any 
companies  engaged  in  that  business  should  make  any  dis- 
crimination on  account  of  race  or  color,  was  considered.  The 
case  presented  under  the  statute  was  that  of  a  person  of  color 
who  took  passage  from  New  Orleans  for  Hermitage,  both 
places  being  within  the  limits  of  the  state  of  Louisiana,  and 
was  refused  accommodations  in  the  general  cabin  on  account 
of  color.  In  'regard  to  this  the  court  declared  that, '"  for  the 
purposes  of  this  case,  we  must  treat  the  act  of  Louisiana  of 
February  23,  1869,  as  requiring  those  engaged  in  interstate 
'Commerce  to  give  all  persons  traveling  in  that  state  upon  the 
public  conveyances  employed  in  such  business,  equal  rights 
and  privileges  in  all  parts  of  the  conveyance,  without  distinc- 
tion or  discrimination  on  account  of  race  or  color We 

have  nothing  whatever  to  do  with  it  as  a  regulation  of  inter- 
nal commerce,  or  as  affecting  any  thing  else  than  commerce 
among  '^  the  states."  And,  speaking  in  reference  to  the 
xight  of  the  states,  in  certain  classes  of  interstate  commerce, 
to  pass  laws  regulating  them,  the  court  said:  '^Tbe  line  which 
•separates  the  powers  of  the  states  from  this  exclusive  power 
of  Congress  is  not  always  distinctly  marked,  and  oftentimes  it 
is  not  easy  to  determine  on  wliich  side  a  particular  case  be- 
longs  But  we  think  it  may  safely  be  said  that  state 

legislation  which  seeks  to  impose  a  direct  burden  upon  inters 
atate  commerce,  or  to  interfere  directly  with  its  freedom,  does 
encroach  upon  the  exclusive  power  of  Congress.  The  statute 
now  under  consideration,  in  our  opinion,  occupies  that  posi- 
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tiofi.  It  does  not  act  upon  the  businMS  through  the  local 
instruments  to  be  employed  after  coming  within  the  state,  but 
directly  upon  the  business  as  it  comes  into  the  state  from 
irithout,  or  goes  out  from  within.  While  it  purports  only  Uy 
control  the  carrier  when  engaged  within  the  state,  it  imisi 
necessarily  influence  his  conduct  to  some  extent  in  the  man- 
agement  of  Ms  business  throughout  his  entire  Toyage." 

In  Bobbins  y.  Shelby  Co.  Taxing  Dist.,  120  U.  S.  489,  the 
taxing  district  of  Shelby  county,  Tennessee,  which  included 
the  city  of  Memphis,  acting  under  the  authority  of  a  statute 
of  that  state,  attempted  to  impose  a  license  tax  upon  a  drum-^ 
mer  for  soliciting,  within  that  district,  the  sale  of  goods  for  a- 
firm  in  Cincinnati  which  he  represented;  but  the  court  de- 
cided that  such  a  soliciting  of  business  oonstituted  a  part  of 
interstate  commerce,  and  that  the  statute  of  Tennessee  im* 
posing  a  tax  upon  such  business  was  in  conflict  with  th» 
commerce  clause  of  the  constitution  of  the  United  StateSi  and 
was  therefore  yoid. 

In  McCall  y.  CaK/bmta,  186  U.  8.  104,  the  plaintiff  in  wrot 
was  convicted  of  violating  an  order  of  the  city  and  county  of 
San  Francisco,  in  the  state  of  California,  which  made  it  a- 
misdemeanor  for  any  one  to  act  as  an  ^  agent  of  a  railroad 
company  without  having  first  paid  the  sum  of  twenty-five 
dollars  as  a  license  fee.  He  was  an  agent  in*  said  city  and 
county  for  the  New  York,  Lake  Erie,  and  Western  Railroad 
Company,  a  corporation  having  its  principal  place  of  business 
in  the  city  of  Chicago,  and  which  operated  a  continuous  line 
of  road  between  Chicago  and  New  York.  As  such  agent  hie 
duties  consisted  in  soliciting  passenger  traffic  in  thai  city 
and  county  over  the  road  he  represented.  He  did  not  sell 
tickets  for  his  company;  neither  did  he  reoeive  nor  pay  out 
money  on  account  of  It.  His  sole  offense  consisted  in  solicit- 
ing  passengers  to  go  over  his  company^s  road,  without  having^ 
paid  the  license  tax  imposed  upon  him  by  said  order  as  a 
eondition  precedent  to  his  right  to  act  as  such  agent  in  said 
county.  The  court  held  that  the  license  fee  as  to  such  agency 
was  a  tax  upon  interstate  commerce,  and  in  that  respect  was 
unconstitutional.  The  court,  speaking  of  the  agency  and  tax, 
said:  ^  The  object  and  effect  of  his  soliciting  agency  were  te 
swell  the  volume  of  the  business  of  the  road.  It  was  one  of 
the  ^means'  by  which  the  company  sought  to  increase  and 
doubtless  did  increase  its  interstate  passenger  traffic.  It  was 
not  incidentally  or  remotely  connected  with  the  business  of 
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the  load,  bat  wa»  a  direct  method  of  increaeiag  that 
The  tax  upon  it,  therefore,  was,  according  to  the  principles 
established  by  the  decieions  of  this  court,  a  tax  npon  a  means 
^r  an  occupation  of  carrying,  on  interstate  commerce,  pure 
«nd  simple^" 

In  this  case  the  contract  between  the  corporation  and  Jnlian 
4ind  the  bond  sued  on  were  executed  in  this  state  and  were 
business  transacted  in  Arkansas.  But  no  sales  or  indebted- 
tieee  were  eveated  by  them.  The  contract  was  only  an  agree* 
tnent  to  sell,  and  the  bond  was  a  condition  upon  which  the 
-corporation  agreed  to  sell  and  a  means  adopted  to  secure  the 
indebtedness  to  **  be  contracted  by  sales,  and  both  consti- 
tuted  a  contract.  They  were  made  a  foundation  of  a  future 
trade  between  a  corporation  of  one  state  and  a  citizen  of 
another  and  were  a  direct  m^hod  devised  to  increase  the  busi- 
ness of  the  former,  and  as  to  them  served  as  a  basis  of  inter- 
state commerce.  Relying  on  them  the  corporation  sold  the 
machines  and  other  property  and  shipped  them  from  the 
state  of  Ohio,  its  place  of  manufacture  and  business,  to  Julian 
in  Arkansas^  the  pl*aice  of  sales  being  in  Ohio.  Until  they 
ceased,  according  to  their  terms  or  by  agreement  of  the  par« 
ties,  to  be  of  any  force,  they  were  an  inducement  tO|  and  en* 
tered  into,  every  sale  and  formed  a  part  of  it.  According  to 
the  principles  firmly  established  by  numerous  decisions  of 
the  supreme  court  of  the  United  States,  they  (the  bond  and 
contract)  the  sales  and  shipment  of  the  machinery  and  other 
firoperty  were  a  part  of  the  interstate  commerce  of  the  United 
States,  which  Congress  has  the  exclusive  right  to  regulate, 
and  were  not  and  could  not  be  affected  by  the  act  of  April  4w 
1887. 

Judgment  affirmed.  

CocKRH.!,  chief  jnatioe  diuented.  He  maintained  that  a  corporation 
created  noder  the  laws  of  one  state  had  no  right  to  recognition  in  another, 
and  might  be  absolutely  ezclnded  from  its  jurisdiction  and  subjected  to  such 
conditions,  upon  the  privilege  of  doing  business,  as  the  state  mi^ht  think 
-•xpadienl^  and  that  such  of  the  expressions  tao  be  found  in  the  decisions  as 
purport  to  establish  exceptions  in  favor  of  corporations  engaged  in  interstate 
commerce  vers  mere  dicta;  that  the  only  question  before  the  court  waa 
whether  the  White  Sewing  Machine  Company  did  business  within  the  state 
^  Aiksnaas  as  a  covporation;  that  the  business  which  the  company  did  in 
-Um  atate  «a«  n^fc  ooofined  to  a  single  act  or  transaction;  that  the  facta  were 
that  the  company  maintained  a  resident  agent  in  the  state,  whose  duties, 
■however,  were  restricted  to  selling  to  different  individuals  the  right  to  sell 
maebinea  for  the  company  within  designated  territorial  limits  and  alter 
indiwd— U  boond  themaelvea  to  nail  npon  terma  fixed  l^  their 


230  Railway  Company  v.  Cravbns.      [ArkansaB^ 

trftcts;  and  the  individamli  gara  bonds  with  raretiaa  to  aeeonnt  to  the  com* 
pany  for  all  sums  doe  npon  lalaa  made;  that  the  oontraeti  thnt  made  with- 
the  agents  were  executed  and  to  be  performed  in  the  state  of  Arkansas^  and 
if  they  had  any  connection  with  interstate  commerce,  it  it  remote;  that  tha 
contracts  of  the  agents  of  the  corporation  and  the  oontracts  of  suretyship' 
were  domestio  contracts,  and  therefore  not  made  with  a  foreign  corporation^ 
tad  were  snbjeot  to  the  statutes  of  the  state  prescribing  the  conditions  upon 
which  such  a  corporation  might  do  business  therein.  Furthermore^  thm 
Judge  was  of  the  opinion  that  though  the  business  of  the  oorporation  wa» 
conceded  to  be  interstate,  the  statute  could  not  properly  be  regarded  as  » 
regulation  in  limitation  thereof;  that  the  statute  was  not  directed  against 
oommerce  or  any  of  its  regulations,  but  related  only  to  the  right  of  eitiaoD» 
to  me  in  the  jurisdiction  where  the  causes  of  action  arise,  and  impoaes  upoa 
a  oorporation  only  the  duty  of  submitting  to  that  jurisdiction.  Judge  Havb* 
IIXLD  concurred  in  the  dissenting  opinion. 

Imtkbstats  CoMMUioB— Yaliditt  of  Lusnui  Tazbi  Impobsd  ov  Oob* 
roBATioiit  FoRMSD  Df  Othsr  Statbs.— This  subject  will  be  found  treated 
in  the  extended  notes  to  PeopU  t.  WempU,  27  Am.  St.  Bep.  (MM^  and  Stale 
▼.  OoodwiU,  26  Am.  St.  Rep.  878L 
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[67  A  ST  A  WAS,  112.] 

OAftuuts  BxAOTiNo  OovTRAcrB  LiMiTiNO  LiABiLiTr.r-If  e  oommoo  eaRler 
furnishes  its  agent  bills  of  lading,  uniform  in  terms  and  containing  stipn* 
lations  limiting  its  liability  for  loss  to  losses  occasioned  by  its  negligence^ 
and  would  not  have  received  property  for  shipment  except  under  inoii. 
bills  and  stipulations,  a  shipper,  though  he  did  not  expressly  object  to* 
such  bills,  is  not  deemed  to  have  assented  thereto.  Under  the  circnm* 
stances,  because  he  had  no  ohoioe  exoept  to  ship  his  property  under  the* 
terms  offered  by  the  carrier,  the  stipulation  of  exception  from  liabili^ 
must  be  regarded  as  unfairly  obtained  and  therefore  as  inoperative. 

Oarribrs,  Contracts  Lihitino  Liability  of. — It  would  violate  the  poli^ 
of  the  law  to  permit  contracts  to  be  made  restricting  the  carrier's  eom- 
mon-law  liability  where  he  does  not  afford  shippers  an  opportonitj  ti»> 
contract  for  the  service  without  restriction. 

Dodge  and  Johnson^  for  the  appellants. 

J,  E.  Cravens  and  J.  M,  Moore^  for  the  appellee. 

^^^  Hemingway,  J.  The  plaintiff  sued  to  recover  the  value 
of  cotton  that  was  burned  without  fault  of  the  defendants^, 
while  they  held  it  for  shipment 

The  defense  was  that  the  defendants  were  exempt  from  lia* 
bility  by  the  terms  of  the  bills  of  lading  under  which  they 
received  the  cotton. 

It  was  alleged  in  the  complaint  and  admitted  in  the  answer 
that  the  defendants  operated  a  line  of  road  from  Hartman^ 
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where  the  cotton  was  received,  to  the  several  points  of  coh- 
Bignment,  and  that  they  received  the  cotton  under  bills  of 
lading  containing  provisions  to  the  effect  that  they  should 
not  be  liable  except  for  losses  occasioned  by  their  negligence; 
but  it  was  alleged  that  said  provisions  were  void,  for  the  rea- 
son that  they  were  without  consideration,  unfair,  unjust,  and 
unreasonable. 

^^^  To  maintain  his  contention,  plaintiff  proved  that  the 
defendants  fixed  and  published  a  uniform  rate  for  carrying 
cotton  between  said  points,  and  that  his  shipments  were  made 
according  to  that  rate;  that  the  defendants  furnished  to  their 
agent  at  Hartman  printed  forms  for  bills  of  lading  that  were 
uniform  in  their  terms  and  contained  the  provisions  relied 
upon  in  this  case;  and  that  said  agent  had  no  authority  to 
receive  and  would  not  have  received  the  cotton,  except  under 
said  bills.  It  is  shown  that  the  plaintiff  knew  that  the  bills 
contained  the  provisions  relied  upon,  and  that  he  made  no 
objection  to  the  rate  fixed  or  the  provisions  contained  therein. 
There  were  other  facts  proved,  but,  as  we  understand  the  law, 
they  do  not  affect  the  case  made. 

There  was  no  serious  controversy  as  to  the  amount  of  plain, 
tiff's  loss,  and  it  is  not  now  insisted  that  the  verdict  was  ex- 
cessive. 

The  contention  is  that  the  court  erred  in  directing  the  jury 
upon  the  law  regulating  the  provisions  of  the  bills  of  lading 
providing  for  defendants'  exemption  from  their  common-law 
liability;  and  no  objection  is  made  to  its  directions  upon  other 
principles  of  law.  We  deem  it  unnecessary  to  set  out  or  con- 
sider aeiiatim  the  several  instructions,  for  in  stating  our  views 
of  the  law  we  determine  all  questions  arising  upon  them  that 
are  material  in  this  case.  If  upon  the  case  stated  the  pro- 
visions are  deemed  valid  in  law,  the  defendant  has  a  perfect 
defense,  and  the  action  should  be  dismissed;  on  the  contrary, 
if  the  provisions  are  deemed  invalid  in  law,  the  defendants 
have  no  defense,  and  no  error  in  the  court's  charge  could  have 
prejudiced  them — that  is,  the  judgment  should  be  reversed  or 
affirmed  according  as  the  contracts  are  deemed  valid  or  in- 
valid. 

It  is  contended  that  they  were  invalid  because  they  were 
without  consideration,  but  we  have  not  deemed  it  necessary 
to  enter  upon  the  consideration  of  this  question.  ^^*  The 
further  objection  urged  to  them  is  that  they  were  unfairly  ob« 
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tained,  and  are  therefore  unjust  and  unreasonable  in  the  eye 
of  the  law. 

To  maintain  this  position  it  is  argued  that  the  plaintiff  had 
an  absolute  right  to  demand  that  defendants  receive  and  carry 
bis  cotton  und«r  tbeir  accountability  at  coipmon  law,  but  tb^ 
be  could  procure  them  to  do  it  only  by  accepting  the  biUa 
offered;  and  that  for  this  reason  his  agreement  to  the  condi- 
tions of  the  bills  was  not  fairly  obta^r^^d,  and  they  should  be 
adjudged  unjust^  unreasonable,  and  void.  To  tlus  the  de- 
fendants reply  that  there  is  nothing  to  show  that  the  terms  of 
the  bills  were  unjust  or  unreasonable,  a,nd  that,  as  plaintiff 
understaadingly  accepted  them,  he  is  conclusively  bound  by 
them. 

There  are  principles  of  law  pertinent  to  the  case  that  are 
well  settled,  among  which  may  be  stated  the  following:  That 
a  carrier  is  bound  to  receive  ^nd  carry  all  articles  tendered 
him  of  the  I^ind  that  he  engages  in  carrying;;  that  in  perform- 
ing that  service  the  law  casts,  upon  him  the  ^ccouptability  of 
an  insurer,  unless  he  undertakes  the  service  in  the  particular 
case  under  a  special  contract  with  the  shipper  restricting  hia 
liability;  that  the  carrier  can  by  no  act  of  his  own  modify  his 
liability,  but  that  every  modification  must  arise  out  of  a  ooo- 
tract,  fairly  made,  and  just  and  reasonable  in  its  terms. 

It  follows,  from  the  principles  stated,  that  the  law  deems  it 
just  and  reasonable  to  bold  the  carrier  to  the  duty  of  carrying 
with  the  accountability  of  an  insurer  if  the  shipper  so  wish, 
so  that  the  carrier  can  neither  decline  to  perform  the  service, 
nor,  of  his  own  motion,  escape  that  extreme  accountability. 
He  is  authorized  to  contract  with  the  shipper  for  a  restricted 
liability,  but  such  restriction  depends  upon  the  consent  of  the 
shipper.  He  has  the  right  of  choice  between  tbe  common-law 
^^''  undertaking  and  any  special  contract  that  the  carrier 
may  wish  to  make,  and  the  making  of  a  modified  contract 
must  represent  his  choice.  But  although  his  consent  is  an 
indispensable  element  in  such  a  contract,  it  is  not  conclusive 
of  its  validity;  for  the  law  will  permit  the  carrier  to  be  re* 
leased  from  his  common*law  liability,  not  upon  every  con- 
tract to  that  effect  that  would  be  valid  if  it  related  to  other 
matters,  but  only  in  pursuance  of  a  ooutract  fairly  made,  the 
terms  of  which  are  deemed  just  and  reasooable.  So  tbftt 
while  a  carrier  claiming  an  exemption  must  show  a  contract 
providing  for  it,  even  this  will  not  avail  him  if  it  appear  to  be 
unfair,  unjust,  or  unreasonable. 
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Whether  the  agreement  relied  upon  in  a  particalar  caee 
aatififiea  the  requirement  of  the  law  as  regards  its  terms  and 
the  manner  of  its  procurement  must  be  determined  in  view 
of  the  rights  and  duties  of  the  parties^  the  policy  of  the  law 
in  defining  them,  and  the  tendency  of  the  contract  to  con* 
4Mrve  or  to  violate  such  policy. 

If  an  intending  shipper  should  be  refused  transportation 
l^ecanse  he  would  not  make  a  special  contracti  he  might  de- 
sist from  shipping  and  hold  the  carrier  for  damages.  Of  this 
there  can  be  no  doubt»  and  we  do  not  understand  that  defend- 
ants question  it.  If  it  were  otherwise,  the  carrier  could  refuse 
to  perform  a  seryice,  the  performance  of  which  is  its  primary 
<luty,  and  justify  upon  the  ground  that  its  intending  customer 
declined  to  release  it  from  a  liability  which  the  wisdom  of  the 
law  imposes  on  it;  and  while  the  l^w  will  not  permit  it  to  re* 
strict  its  liability,  it  would  thus  recognize  a  restriction  due  to 
what,  viewed  practically,  was  no  less  than  its  compulsion. 
This  in  effect  would  authorize  it  to  abrogate  a  rule  of  law  de- 
signed to  hold  it  to  a  discharge  of  its  duties,  and  the  law 
does  no  such  foolish  tbifig  aa  prescribe  regiilations  and  vest 
the  party  to  be  regulated  with  the  right  to  appeal  them. 

^  ^  Taking  it  to  be  settled  that  a  refusal  to  carry  except 
upon  such  condition  is  a  wrong,  and  tliat  one  intending  to 
aliip,  who  declines  to  do  it  upon  such  terms,  has  a  right  of 
action  for  his  damage,  we  are  next  to  consider  what  his  atti- 
tude is  if  instead  of  declining  to  ship  upon  the  condition,  he 
elects  to  ship  and  accedes  to  the  condition  in  order  to  obtain 
tranaportation. 

The  law,  as  we  have  seen,  deems  it  the  best  policy  that  the 
carrier  should  bear  the  general  liability  of  an  insurer,  except 
where  his  customer  consents  to  bear  a  part  of  the  risk,  in 
whicli  case  it  seems  to  contemplate  that  the  terms  upon  which 
such  consent  is  given  will  guard  and  preserve  the  public  in- 
terest. But  the  consent  meant  is  certainly  not  a  constrained 
fiubroisflion  to  terms  imposed;  noi  a  consent  extorted  by  what 
tbe  law  characterizes  as  duress,  nor  what  is  practically,  as 
society  is  organized,  the  same  thing;  but  it  is  what  Mr.  Pom- 
eroy  calls  an  '^absolute  consent" — a  consent  that  implies  a 
physical,  intellectual,  and  moral  power,  freely  and  deliber- 
ately exercised.  Consent  of  a  different  kind  may  be,  and 
often  is,  all  that  is  required  to  make  a  contract  binding  at  law 
and  even  in  equity;  but  it  cannot  make  a  contract  fair,  just» 
or  reaoonable.    As  a  rule,  the  validity  of  a  contract  in  no  wiss 
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depends  upon  its  fairness,  nor  the  jastness  or  reasonableness 
of  its  terms,  nor  the  adequacy  of  the  consideration,  pro- 
vided it  rests  upon  one  deemed  valuable;  nor  will  it  be  invali* 
dated  by  reason  of  the  fact  that  the  party  was  in  pecuniary^ 
or  other  necessity  or  distress,  provided  it  was  intelligently 
and  freely  made,  without  the  use  of  undue  pressure.  If  the- 
party  freely  and  intelligently  elect  to  make  a  hard,  unequal, 
and  unjust  contract,  the  courts  will  not  make  a  better  one  for 
him,  or  relieve  him  of  the  one  made,  merely  because  he  wa» 
in  straitened  circumstances  and  it  seemed  to  him  necessary  U> 
make  it  in  order  to  secure  relief.  The  courts  decline  to  thu» 
hamper  the  independence  of  the  ^^*  individual  or  limit  his 
right  to  make  his  own  contracts,  such  functions  pertaining  to 
paternal  and  not  to  free  government.  But  relief  is  withheld 
upon  the  ground  that  the  party  had  his  choice  between  not 
acquiring  the  benefits  accruing  under  the  contract  and  ac* 
quiring  them  according  to  its  terms,  and  had  intelligently  and 
freely  exercised  his  choice  and  elected  to  take  the  benefits  of 
the  contract.  The  reason  does  not  apply  where  the  party  ao* 
quires  nothing  under  the  contract,  and  is  constrained  to  con* 
sent  to  it  by  reason  of  the  fact  that  the  other  party  had  made 
this  agreement  necessary  to  the  enjoyment  of  an  important 
and  apparently  indispensable  privilege  to  which  he  was  already 
entitled.  But  even  when  a  party,  by  an  unequal  or  unjust 
contract  made  without  duress  or  misrepresentation,  acquires 
something  to  which  he  had  no  other  right,  courts  of  equity 
have  shown  a  disposition  to  relieve  the  other  party  where  it 
appeared  he  was  in  pecuniary  necessity  or  distress  that  im* 
pelled  him  to  make  an  undue  sacrifice,  and  advantage  was 
taken  of  such  condition:  2  Pomeroy's  Equity  Jurisprudence, 
sec.  948;  Buford  y.  Louisville  etc.  R.  R.  Co.  82  Ky.  286;  Broton 
y.  HcM,  14  R.  L  249;  61  Am.  Rep.  375;  1  Wharton  on  Con* 
tracts,  sec.  170. 

Upon  this  principle,  contracts  to  pay  unconscionable  inter* 
est  where  no  usury  laws  are  in  force,  and  to  transfer  ezpeo-^ 
tant  estates  for  considerations  grossly  inadequate,  have  been 
declared  void:  Miller  v.  Cool:,  10  L.  R.  Eq.  Cas.  641,  and  cases 
mpra. 

Without  committing  this  court  to  the  doctrine  of  those 
cases  to  the  extent  of  holding  that  an  advantage  taken  of  one's 
necessities  or  distress  to  obtain  a  hard  bargain  will  afford 
ground  for  equitable  relief,  we  think  it  necessarily  and  prop* 
erly  deducible  from  them   that  it  is  not  fair,  just,  or  reason^ 
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able  in  the  eye  of  the  law  to  take  advantage  of  one's  necessities 
or  distress  to  obtain  a  contract  by  which  he  releases  some- 
valuable  right  or  assumes  some  onerous  liability — at  least 
where  it  does  ^*^  not  appear  that  he  received  any  correspond- 
ing benefit;  and  that  while  the  circumstances  might  not 
warrant  the  avoidance  of  an  ordinary  contract,  they  would 
defeat  such  a  one  as  depends  for  its  efScacy  upon  its  fairness^ 
and  the  justness  and  reasonableness  of  its  terms. 

Applying  the  principle  stated  to  this  class  of  cases,  the- 
question  is,  whether  it  can  be  declared  as  a  matter  of  law  that 
an  intending  shipper  is  under  a  necessity  to  agree  to  a  special 
contract  which  the  carrier  proposes  as  a  condition  to  receiv- 
ing and  carrying  his  property;  and  if  so,  whether  it  can  be- 
farther  declared  that  the  carrier  takes  an  unfair  advantage  of 
his  necessity  to  obtain  the  contract. 

It  is  a  well-known  fact  that  the  prosperity  of  the  publio 
collectively,  and  of  its  members  individually,  depends  abso* 
lutely  upon  transportation  and  transportation  agencies.  And 
that  the  carrying  business  is  mostly  concentrated  in  a  few 
powerful  corporations,  to  a  large  extent  controlling  monopolies,. 
natural  if  not  legal,  whose  position  enables  them  to  control 
it  Circumstances,  well  understood,  that  exist  without  any* 
design  of  the  law,  give  them  the  power  to  shape  the  carrying 
business  and  impose  upon  it  such  conditions  as  they  see  fit. 
Every  demand  they  make  represents  the  will  of  their  aggre- 
gate being,  backed  up  by  all  their  concentrated  powers.  The^ 
public,  in  meeting  such  demands,  act  separately  and  not  col- 
lectively. The  individual  stands  alone  and  can  oppose,  to 
the  demand  coming  from  such  concentration  of  corporate 
power,  the  influence  of  but  one  member  of  the  vast  aggregate 
that  comprises  the  public.  Whether  he  gives  the  carrier  his 
patronage,  or  does  not,  matters  but  little  to  the  latter;  but 
whether  the  carrier  transports  his  property  promptly  and 
safely  will  perhaps  determine  whether  he  succeeds  or  fails  in 
business.  If  he  declines  the  terms  proposed,  and  refrains 
from  shipping,  he  has  no  adequate  redress.  If  he  sues  to- 
recover  his  damage,  he  is  subjected  to  all  the  delay  and  ex- 
pense incident  to  ^'^  such  litigation,  and  at  last  recovers 
only  what  the  law  regards  as  his  damage,  and  must  himself 
stand,  what  would  generally  be  much  greater,  the  loss  which 
the  law  deems  too  remote  to  estimate  as  damage.  If  he  with- 
hold his  patronage  and  attempt  by  this  means  to  induce  the 
carrier  to  recede  from  his  terms,  he  can  accomplish  nothing; 
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for  his  business  is  too  small  to  make  hiB  patronage  material, 
iind,  besides^  if  his  property  is  to  be  transported,  he  must  at 
last  deliver  it  to  the  exacting  carrier;  for,  from  the  nature  of 
the  business,  he  can  rarely  find  any  other.  So  that  he  would 
only  have  postponed  giving  his  patronage,  and  the  delay  in 
ehipment,  that  may  have  been  very  detrimental  to  his  busi- 
ness, would  not  be  appreciable  to  the  carrier.  In  consideriog 
the  relative  positions  of  the  parties,  Judge  Bradley  thus  states 
his  attitude:  ^'  He  is  one  individual  of  a  million.  He  cannot 
afford  to  higgle  or  stand  out  and  seek  redress  in  the  courtsu 
His  business  will  not  admit  such  a  course.  He  prefers 
rather  to  accept  any  bill  of  lading  or  sign  any  paper  the 
carrier  presents;  often,  indeed,  without  knowing  what  the  one 
or  the  other  contains.  In  most  cases,  he  has  no  alternative 
but  to  do  this  or  abandon  his  business":  Saiiroad  Co.  v.  Loch' 
wad,  17  Wall.  379. 

The  supreme  court  of  Michigan,  with  reference  to  the  same 
eubject,  thus  defines  the  attitude  of  railroad  companies: 
^^They  do,  and  necessarily  must,  absorb  nearly  the  entire 
business  of  carrying  merchandise  and  property  requiring 
•carriage  and  deposit  along  and  in  the  vicinity  of  their  route, 
and  competition  is  virtually  destroyed.  There  is,  in  a  certain 
sense,  a  compulsion  upon  all  requiring  transportation  to  em- 
ploy them;  and  a  restriction  of  liability  by  notice  is  measur- 
ably compulsory.  There  is  no  mutuality  or  freedom  of  choice 
ofiered.  The  person  desiring  to  have  goods  forwarded  ie 
oompelled  in  reality  to  have  them  carried  forward  by  the 
<2ompany;  their  obligation  is  to  carry  them;  and  a  restriction 
of  ^^'  the  liabilities  primarily  growing  out  of  that  obligation, 
by  a  notice,  is  an  imposition  of  terms  rather  than  a  contract": 
Michigan  CenU  R.  R.  Co.  v.  Hale^  6  Mich.  258.  See  LiiUe 
Rock  etc.  Ry.  Co.  v.  Eubanka,  48  Ark.  460;  3  Am.  St.  Rep.  245. 

Why,  we  would  ask,  is  restriction  by  express  agreement,  if 
necessary  to  obtain  transportation,  less  compulsory,  less  an 
imposition  of  terms,  or  more  in  the  nature  of  a  contract? 
The  unequal  condition  of  the  parties  is  the  same  in  either 
oase;  the  necessity  of  the  one  to  obtain  transportation  and 
the  control  of  it  by  the  other  exist  in  either  case;  the  only 
difference  between  tlie  agreement  by  notice  and  that  by  writ- 
ing in  the  bill  of  lading  is  that  in  the  one  case  consent  is 
implied  and  in  the  other  express,  but  in  either  case  the  party 
is  bound  to  give  it  in  order  to  enjoy  a  privilege  of  great  and 
possibly  vital  financial  importance  to  him.     The  agreement 
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in  neitliefr  case  embodieB  the  free  and  deliberate  consent  of 
both  partiesy^for  one  did  what  he  felt  bound  to  do,  while  the 
overnnastering  influence  of  the  other  enabled  him  to  embody 
hift  will  in  a  formal  contract. 

The  relative  position  of  the  parties  must  be  well  understood 
by  both  of  them — by  the  individnal  desiring  to  ship  property 
and  the  carrier  to  whom  it  is  offered.  The  individual  feela 
that  transportation  is  necessary  to  his  success,  and  that  unless 
he  gets  it  promptly  he  will  suffer  inconvenience  and  perhaps 
loss;  he  regards  the  probability  of  loss  in  transit  as  remote, 
and  knows  that  if  there  is  no  loss  the  contract  is  immateriaL 
Under  such  circumstances  he  will  assume  the  risk  of  contin- 
gent future  loss,  rather  that  sustain  a  loss  that  is  certain  and 
present,  as  men  usually  are  prone  to  sacrifice  contingent  future 
interest  to  satisfy  present  wants.  So  we  think  it  should  be 
held,  as  a  matter  of  law,  that  the  parties  stand  upon  a  footing 
of  inequality,  and  that  individuals  desiring  to  make  shipments 
are  under  a  necessity  sufficient  in  the  ordinary  affairs  of  life 
to  amount  to  compulsion,  "■  where  it  is  pressed.  The 
question  then  is,  whether,  in  the  case  stated,  a  carrier,  in 
making  agreements  exempting  him  from  his  common-law 
liability,  takes  an  unfair  or  unjust  advantage  of  the  situatioa 
and  of  his  customers*  wants. 

The  answer  seems  plain,  in  the  light  of  what  has  already 
been  said.  The  service  is  in  fact  an  absolute  necessity  to  the 
individual;  the  carrier  is  by  law  bound  absolutely  to  perform 
it.  It  affects  as  well  the  public  interest  as  that  of  the  indi- 
vidual, and  the  law  regulating  it,  recognizing  the  unequal 
footing  ^of  the  parties,  has  regard  alike  to  both  interests. 
Great  and  valuable  powers  and  privileges  are  conferred  upoa 
the  carrier,  and  in  return  for  them,  out  of  regard  for  the  gen- 
eral  good,  the  law  exacts  that  he  shall  promptly  perform  it 
without  damage  to  property  committed  to  him.  He  accepts 
the  grant  upon  those  terms,  enjoys  its  benefits  and  thereby 
acquires  a  controlling  influence  in  the  body  politic,  and  then 
declines  to  perform  the  service,  except  upon  the  condition  that 
he  be  released  from  the  accountability  he  assumed.  That  is* 
he  will  perform  the  service  only  upon  the  condition  that  his 
customer  carry  a  risk  which,  except  where  his  customer  pre- 
fers  to  carry  it,  the  wisdom  of  the  law  has  imposed  upon  him. 
This  is  a  plain  dereliction  of  a  public  duty,  and  it  is  a  wrong 
to  the  customer,  since  it  deprives  him  of  the  right  to  have  the 
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service  and  to  choose  whether  it  be  performed  at  one  price 
without  risk  to  him,  or  at  another  price  partly  at  hia  risk. 

But  it  is  said  that  if  the  party  knowingly  consent  to  a 
epecial  contract,  no  one  else  can  object|  and  that  he  cannot 
'be  heard  to  say  that  it  was  unfair  or  that  an  advantage  waa 
taken  of  him,  since  he  acted  freely  and  intelligently.  ThiSf 
4is  we  have  seen,  is  a  mistake,  for  such  contracts  affect  the 
interests  of  the  public  and  are  subject  to  public  regulation; 
•and  besides,  the  circumstances  ^^^  do  not  warrant  the  aa- 
aumption  of  fact  that  the  party  consented  freely,  but  rather 
4show  that  he  submitted  to  terms  that  he  was  bound  to  accept 
when  the  other  party  deprived  him  of  the  opportunity  to 
-choose  between  them  and  the  contract  which  the  law  entitled 
him  to  demand.  For  he  was,  as  we  have  seen,  as  much  enti- 
tled to  be  indemnified  against  loss  in  transit  as  to  the  service 
demanded. 

The  law  imposes  no  necessity  for  an  election  between  the 
two  rights,  and  the  carrier  can  impose  none.  But  the  carrier's 
refusal  to  perform  the  service  without  a  release  of  his  liability 
takes  away  the  right  to  choose  which  the  law  gives,  and  forces 
an  election  between  rights  that  are  not  inconsistent.  Thus 
the  carrier  does  a  wrong  and  thereby  creates  a  necessity  for 
the  wronged  party  to  give  the  consent  relied  upon;  and  the 
question  is  whether  one  who  does  a  wrong  that  places  another 
under  the  necessity  of  agreeing  to  his  proposals,  takes  an  un- 
fair or  unjust  advantage  in  the  matter.  It  is  the  tyranny  of 
power  over  dependence,  and  therefore  unfair,  the  deprivation 
of  a  right,  and  therefore  unjust.  The  reply  that  the  party 
knowingly  consented  under  circumstances  not  constituting 
duress  or  fraud,  and  that  this  is  conclusive  against  him,  is 
not  sufficient  in  law.  If  it  were,  a  contract  knowingly  made 
to  release  a  carrier  from  liability  for  his  negligence  would  be 
sustained,  but  we  know  that  the  law  is  otherwise.  It  over- 
looks two  important  features  of  this  class  of  contracts,  the 
£r8t,  that  the  individual  is  at  a  disadvantage  in  dealing  with 
the  carrier,  and  is  bound  by  force  of  circumstances  to  accept 
whatever  terms  are  offered  because  he  has  no  reasonable  or 
practicable  alternative;  the  second,  that  such  contracts  affect 
the  interests  of  the  public,  on  account  of  which  the  law  will 
suffer  tliem  to  be  made  only  when  they  are  fair,  just,  and 
jeasonable. 

^^^  In  this  case  the  plaintiff  did  not  object  to  the  contract 
proposed  or  ask  for  a  different  one;  but  if  he  had,  the  agent 
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could  not,  and  would  not,  have  entered  into  any  other.  Does 
this  affect  the  case  ?  We  think  not,  but  that  the  case  stands 
just  as  if  the  plaintiff  had  demanded  a  different  contract  and 
agreed  to  the  one  accepted  because  he  could  get  no  other. 
Carriers  do  their  business  in  pursuance  of  a  general  plan,  and 
of  this  the  public  are  advised,  and  when  the  defendants 
adopted  a  plan,  and  instructed  their  agent  to  pursue  it,  and 
authorized  him  to  pursue  no  other,  their  customers  were  not 
called  upon  to  ask  a  change  of  the  plan,  or  a  departure  from 
its  terms,  in  their  particular  matters;  they  had  a  right  to  suj^ 
pose  that  the  agent  would  not  deviate  from  his  instructions, 
and  the  evidence  shows  that  in  this  instance  he  would  not: 
Heiserman  v.  Burlington  etc.  Ry.  Co.^  63  Iowa,  736.  Besides, 
if  defendants  prepared  to  do  business  upon  one  plan  only,  it 
«hould  have  been  in  accordance  with  their  common-law  lia- 
bility; the  public  had  a  right  to  that  service,  promptly  per- 
formed, and  should  not  have  been  subjected  to  any  delay 
incident  to  preparing  to  do  it,  or  instructing  agents  with  re- 
gard to  it.  If  any  customer  were  to  be  delayed,  such  as 
desired  service  under  special  contracts,  and  not  those  who 
desired  it  under  the  common-law  contract,  should  have  been 
Bubjected  to  the  inconvenience. 

The  case  may  be  stated  as  follows:  The  defendants  were 
bound  to  accept  and  carry  the  cotton  as  insurers;  they  pre- 
pared to  do  it,  and  authorized  their  agent  to  do  it  for  them, 
only  upon  condition  that  they  be  exempt  from  such  liability; 
and  the  plaintiff,  being  able  to  make  no  other  contract  for  the 
carriage  of  his  cotton,  agreed  to  the  one  proposed.  They  con- 
tend that  though  the  law  prescribes  that  such  contracts  shall 
be  fair,  just,  and  reasonable,  the  party's  making  it  is  conclu- 
sive as  to  those  matters,  in  the  absence  of  fraud  or  duress  as 
defined  by  ''*  law.  We  do  not  assent  to  the  position,  but 
hold  that,  to  maintain  the  policy  of  the  law  with  reference 
thereto,  such  contracts  must  be  the  free  act  of  the  party,  and 
reflect  his  choice  as  between  the  contract  to  which  the  law 
entitles  him  and  the  one  relied  on.  One  which  it  was  neces- 
sary for  him  to  make,  by  reason  of  his  circumstances  and  the 
carrier's  refusal  to  make  any  other,  is  not  fair  to  him,  and 
would  not  be  deemed  just  or  reasonable  in  law — at  least 
without  a  showing  that  its  terms  really  conserved  his  interest. 

In  other  inords,  we  think  it  would  violate  tlie  policy  of  the 
law  to  permit  contracts  to  be  made  restricting  the  carrier's 
common*law  liability,  where  the  carrier  does  not  afford  his 


240  Railway  Company  v.  Cbaybnb.      [ArkansaB^ 

filiippers  an  opportunity  to  contract  for  the  service  without 
such  restriction.  It  may  be  that  shippers  would  prefer  cheaper 
service  with  restricted  accountability  to  more  expensive  service 
with  unrestricted  accountability;  but  they  are  entitled  to  a 
choice,  and  the  carrier  cannot  deprive  them  of  it,  either 
directly  or  by  any  thing  which  amounts  piracticaliy  to  its  de- 
privation. In  support  of  this  conclusion  wo  cite  the  case  of 
Louisville  etc.  R.  R.  Co.  V.  Oithert,  88  Tenn.  430.  But  if  w^ 
were  without  a  precedent,  We  think  the  established  principlea 
and  policy  of  the  law  could  not  be  maintained  upon  a  differ- 
ent conclusion.  If  carriers  could  maintain  exemptions  where^ 
the  opportunity  to  make  a  contract  without  them  was  not 
afforded,  the  result  would  be  that  such  contracts  would  be 
universal;  and  it  would  be  better  to  state  the  law  generally> 
as  it  would  in  fact  be  in  every  case,  that  the  carrier  was  only 
liable  for  his  negligence.  But  the  law  has,  in  its  wisdom^ 
established  a  different  rule,  which  it  is  the  duty  of  conrts  to 
conserve,  rather  than  overturn.  It  follows,  upon  the  views 
indicated,  that  the  contracts  relied  upon  are  invalid^  and  the 
judgment  is  therefore  affirmed. 


Thk  case  of  Railroad  Co.  ▼.  Spann,  67  Ark.  127,  waa  one  in  whieh  the 
plaintiff  saed  to  recover  for  damages  enstained  by  him  as  a  shipper  of  live- 
stook,  for  the  failure  of  the  carrier  to  permit  the  stock  to  be  unloaded, 
rested,  watered,  and  fed,  whereby  part  of  the  stock  suffered  death,  and  the 
balance  was  depreciated  in  value.  The  defendant  pleaded  that  the  stock 
had  been  shipped  under  a  special  contract  or  bill  of  lading  exempting  the 
company  from  liability  from  all  loss  occasioned  by  reason  of  heat»  suffocation, 
or  other  results,  and  from  all  liability  from  loss  by  reason  of  any  delay  from 
any  cause  except  negligence  on  the  carrier's  part.  The  trial  judge  charged 
the  jury  that  the  limitations  of  liability  in  the  bill  of  lading  were  void  unless 
the  plaintiff  had  procured  the  shipment  of  his  property  at  induced  rates,  as 
stated  in  such  bill.  The  jury  returned  a  verdict  against  the  defendantL  Tho 
judgment  was  affirmed  on  appeal,  and  the  following  opinion  was  filed: 

'*  This  ease  presents  the  question  determined  in  Baiheay  Oo  ▼•  Cravmi,  57 
Ark.  112,  ante,  230. 

*'  The  plaintiff  did  not  in  this  case,  as  in  that,  introduce  proof  to  show  that 
be  had  no  option  in  accepting  the  bill  of  lading,  or  that  he  accepted  it  be* 
oanse  he  could  not  procure  a  shipment  of  bis  horses  without  doing  so;  but 
the  facts  above  appear  by  the  recitals  of  the  bill  of  lading  upon  which  tbo 
defendant  relied,  and  the  defense  therefore  failed.  The  bill  of  lading  was 
upon  a  printed  form,  and  contained  fifteen  sections  limiting  the  defendant's 
common-law  liability.  It  provided  that  the  company's  rules  and  regulations, 
printed  at  its  head,  should  constitute  a  part  of  it;  and  the  first  of  said  rules 
is  as  follows:  '  No  station  agent  of  this  railroad  has  any  power  or  authority 
to  bind  this  railroad  in  regard  to  the  shipment  of  livestock  exoept  by  written 
contract  in  the  following  form' — following  which  is  the  contract  with  the 
fifteen  limiting  clauses.     It  thus  appears  that  the  railroad  would  not  receiva 
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or  carry  the  itock  nnloM  the  thipper  accepted  the  bill  of  lading  relied  upon* 
as  mled  in  the  Cravens  case,  snch  a  contract  is  not  deemed  lair  to  the  ^ip* 
per  or  jast  and  reasonable  in  law,  and  is  invalid* 

"As  the  bill  ol  lading  furnished  the  evidence  of  its  invalidity,  the  defend- 
ant, thoQgh  an  intermediate  carrier,  ooold  claim  no  more  under  it  than  tho 
earner  that  issued  it 

"All  objections  to  the  instructions  relate  to  this  matter;  and,  aa  it  fur* 
nished  no  ground  of  defense,  it  is  unnecessary  to  consider  them* 

"  It  ia  further  argued  that  the  verdict  is  excessive^  and  we  are  by  no  meana 
satisfied  that  we  should  have  rendered  one  so  large;  but  if  plaintiff's  test!* 
mooy  was  true,  the  amount  recovered  does  not  exceed  his  loss,  and  whether 
his  testimony  was  true,  or  was  overborne  by  the  weight  of  conflicting  testi* 
mony,  was  a  question  for  the  jury,  not  for  us." 

Gabrikbs— Sficial  Contbaotb  LiMiTmo  LfABiLiTT. — A  eommon  earner 
eannot,  by  any  act  of  his  own  to  which  the  shipper  does  not  consent^  limit 
his  liability,  but  the  parties  may  make  an  express  contract  for  that  purposes 
Waikux  V.  MatliefOB,  39  6a.  617;  99  Am.  Dec  473,  and  note.  A  carrier'a 
eommon-law  liability  cannot  be  limited  by  general  notices,  when  brought  to 
tho  knowledge  of  the  shipper,  unless  there  is  very  clear  proof  that  the  latter 
expressly  assented  to  them:  Fartnen'  etc  Bank  v.  Champtam  TramjK  Co,^  23 
Tt^  186;  66  Am.  Dec  68,  and  note;  We$tem  Tranap,  Co.  v.  Newhali,  24 
IlL  466;  76  Am.  Dec  760,  and  note;  Bwhland  v.  AdatM  Exp,  Co.,  97  Mass. 
124;  93  Am.  Dec  68^  and  note  A  shipper  is  bound  by  a  contract  limiting 
a  carrier's  liability,  though  he  did  not  read  it  or  hesr  it  read,  provided  the 
carrier  resorted  to  no  unfair  means,  and  practiced  no  fraud  or  imposition  in 
securing  his  signature:  SL  Louk  tU.  By,  Co.,  60  Ark.  397;  7  Am.  St.  Rep. 
104,  and  note  See  the  extended  notes  to  BiswU  v.  New  York  etc  R,  B,  Co,, 
82  Am.  Dec  380;  Kanaoi  Cky  etc  R.  B.  Co.  v.  Bodebaugh,  6  Am.  St  Rep. 
719-728. 

CaRRISBS— DUTT  TO  CaBRYGoODS  OlTBRKO  FOR  TRANSPORTATION.  ~Oom- 

moa  carriers  are  bound  to  carry  articles  within  the  scope  of  their  businesi^ 
without  any  other  contract  than  such  as  the  law  would  imply:  Adam*  Exp. 
Co.  V.  Nod:,  2  Duvall,  662;  87  Am.  Dec  610,  and  note  A  railroad  company 
is  liable  as  a  forwarding  agent  for  refusing  to  receive  goods  without  a  good 
excuse:  Maybm  v.  Sofutk  Carolina  B.  B.  Co.,  8  Rich.  240;  64  Am.  Dec  763; 
WfMem  Tranap.  Co.  v.  Newhall,  24  DL  466;  76  Am.  Dec  760,  and  note 
with  the  cases  collected.  See,  also^  the  extended  note  to  KamoM  cfc.  By.  Ctk 
T.  NiehoU,  12  Am.  Rep.  60a 


PiPKix  V.  Williams. 

[67  ARKAMMS,  212.] 

Fraudolxnt  Tbavsivxbs.— a  Transfer  or  ▲  Bouwn%AS>  Cannot  Hi 
Fraudui^nt  as  Against  Crkditors  or  tbb  Grantor,  because  they 
have  no  right  to  resort  to  it  for  the  payment  of  their  demands. 

HomSTRAIX — A  CONTITANCN  OF  A  HOMBSTIAD  IN  WhIOH  THR   HvaSANB 

Alonr  Appsars  as  Grantor,  but  containing  a  clause  declaring  that 
the  wife  releases  to  the  grantee  all  her  right  or  possibility  of  dower,  tho 
deed  being  signed  and  acknowledged  by  both  spouses,  cannot  be  re- 
garded as  executed  by  the  wife  for  any  purpose  except  to  release  her 
dower,  and  is  therefore  inoperative  as  against  the  homestead  rights 

either  of  herself  or  of  her  husband. 
AM.  ax.  Kar.,  Vou  XXXVIII.  -16 
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HOMIlaTIAD.— A    COKTBTAMOI    OV    ▲    "RoUMgnAD    IN    WhICB   THK    WdTB 

Don  Nov  Join  it  ftUsoluUly  void  uDder  a  statate  deelaring  that  no 
oonveyanoe  affecting  the  homestead  of  a  married  man  shall  be  of  any 
ralidity  nnleM  hU  wife  joiua  in  the  execution  thereof. 
EOMKSTEAD.— If  AN  ArrACUMiST  Is  Li£vuu>  Upon  a  Hombstxao,  and 
each  homestead  is  lubaeqaently  abandoned,  the  attachment  becomes 
operative  from  the  date  of  ita  levy,  and  takaa  precedence  orer  snbaa- 
qnent  oonveyanoea  of  the  property. 

Suit  by  J.  B.  and  Alfred  Williams  against  M.  F.  Lake,  in 
ivbich  aa  attachment  was  issued  and  levied  on  the  fifteenth 
<laj  of  January,  1890,  upon  certain  real  property.  One  Pip- 
kin interpleaded  in  this  action,  claiming  that  the  property 
upon  which  the  attachment  was  levied  was  not  subject 
thereto,  and  was  in  fact  his  property.  On  and  prior  to  Janu- 
ary 9,  1890,  the  property  was  the  homestead  of  Lake  and  his 
wife,  and  on  the  day  last  named  a  conveyance  thereof  was 
made,  signed  by  both  the  husband  and  wife,  purporting  to 
convey  the  property  to  Pipkin,  but  she  was  not  named  in  the 
deed  as  a  grantor,  and  the  only  language  of  the  deed  ap- 
parently referring  to  her  was  that  in  which  she  relinquished 
her  right  of  dower.  On  December  2, 1890,  Lake  and  his  wife 
executed  a  second  conveyance  to  Pipkin  which  was  in  due 
form.  The  trial  court  determined  that  the  attachment  upon 
the  property  was  valid,  and  Pipkin  appealed* 

The  appellant,  pro  m. 

T.  P.  Winchester^  for  the  appellees. 

*^^  Hemingway,  J.  It  seems  to  be  conceded  that  up  to 
the  9th  of  January,  1890,  the  land  in  controversy  was  the 
legal  homestead  of  the  defendant,  Lake.  On  that  day  he 
executed  a  deed  of  it  to  his  codefendant.  Pipkin,  and  left  it. 
On  the  15th  of  January,  1890,  the  plaintiffs  caused  it  to  be 
attached  as  tlie  property  of  Lake,  and  the  attachment  was 
sustained.  Pipkin  filed  an  interplea,  claiming  the  property 
as  against  the  attachment  He  does  not  question  the  cor- 
rectness of  the  judgment  sustaining  the  attachment  against 
Lake,  bnt  claims  that  he  had  acquired  the  property  before 
the  attachment  issued,  and  that  it  was  therefore  not  liable  to 
levy  or  sale  under  process  or  judgment  against  Lake. 

If  he  had  in  fact  acquired  the  property,  his  position  is  well 
taken;  but  if  the  deed  of  January  9th  passed  nothing,  he 
shows  no  right  to  resist  the  sale  of  the  land. 

The  court  in  effect  charged  the  jury:  1.  That  a  partner 
could  not  claim  a  homestead  exemption  out  of  firm  property 
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as  against  firm  creditors;  and  2.  That  if  the  dead  to  Pipkin 
msLB  made  without  consideration,  it  was  void  as  against  the 
£rm  creditors. 

It  is  here  insisted,  properly,  as  we  think,  that  there  was 
error  in  each  instruction;  The  property  belonged  to  Lake 
individually,  not  to  the  firm;  the  first  instruction  was  there- 
fore inapplicable  to  the  case,  and,  being  calculated  to  con- 
fuse, if  not  to  mislead,  the  jury,  should  not  have  been  given. 
The  land  was  Lake's  homestead,  free  from  the  claims  of  bis 
general  creditors,  and  he  could  sell  it  or  give  it  away  at 
pleasure,  without  prejudicing  any  right  of  theirs;  and  if  in 
fact. he  did  sell  or  give  it  away  by  a  conveyance  valid  as 
against  himself,  they  could  not  attack  it;  for,  as  they  had  no 
right  to  resort  to  *^*  the  land,  they  were  deprived  of  nothing, 
and  in  no  manner  defrauded  by  any  disposition  he  might 
have  made:  Bogan  v.  Cleveland^  52  Ark.  101;  20  Am.  St. 
Sep.  158.  The  second  instruction  was  therefore  erroneous  in 
principle. 

But  although  these  errors  were  committed  it  does  not  fol- 
low that  the  case  should  be  reversed;  for  if  the  interpleader 
showed  that  he  had  acquired  no  interest  in  the  land,  he  was 
not  prejudiced  by  the  errors,  and  is  in  no  position  to  ask  a  re- 
versal. It  therefore  becomes  necessary  to  consider  whether 
the  title  to  the  land  passed  by  the  deed  of  January  9,  1890; 
and,  if  it  did  not,  whether  the  deed  of  December  2,  1890, 
which  was  designed  to  cure  the  former  deed,  passed  the  title 
as  against  plaintiflf's  intervening  attachment. 

The  first  deed  was  sufficient  to  pass  the  title,  if  it  was  not 
void  for  a  failure  to  comply  with  the  provisions  of  the  act  of 
March  18, 1887,  entitled,  ''An  act  to  render  more  eflfectual  the 
constitutional  exemption  of  homestead."  Its  provisions,  in 
so  far  as  they  afiect  this  case,  are  as  follows:  ''  That  no  con- 
veyance, mortgage,  or  other  instrument  affecting  the  home- 
stead of  any  married  man  shall  be  of  any  validity,  •  •  •  • 
unless  his  wife  joins  in  the  execution  of  such  instrument^ 
and  acknowledges  the  same":  Acts  1887,  p.  90.  The  ques- 
tion then  is  whether  the  deed  met  the  requirements  of  this 
act,  and,  if  not,  how  far  it  was  void  on  account  of  its  failure 
in  that  regard. 

Tlie  requirements  of  the  act  are  two:  1.  That  the  wife  shall 
join  in  the  execution  of  the  deed;  and  2.  That  she  shall  ao- 
knowledge  it.  It  demands  substantive  acts  only,  and  pre- 
scribes no  particular  manner  of  performing  them.     If.  she 
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actually  join  in  executing  the  deed,  and  then  acknowledge 
its  execution  before  an  officer  authorized  to  certify  acknowl-^ 
edgments,  she  has  done  all  the  subBtantive  acts  required^ 
and  as  the  statute  prescribed  no  form  or  manner  of  doing 
them,  there  can  be  no  *^^  noncompliance  with  its  provisions 
for  matter  of  form  merely.  Whenever  a  substantial  com* 
pliance  appears  the  statute  is  satisfied,  and  the  deed  will 
be  valid.  But  while  form  is  immaterial,  the  acts  prescribed 
are  prerequisites,  and,  where  they  do  not  appear  in  a  deed,  it 
comes  within  the  condemnation  of  the  statute.  Under  the 
rule  stated,  we  cannot  find  that  Mrs.  Lake  joined  in  the  exe* 
cution  of  the  deed.  It  is  in  form  a  deed  poll,  and  its  prem- 
ises indicate  that  M.  F.  Lake  is  the  sole  grantor. 

The  name  of  his  wife  does  not  appear  in  the  granting  part» 
nor  elsewhere  in  the  body  of  the  deed;  it  appears  only  after 
the  usual  covenants  of  warranty,  in  a  clause  which  declares 
that  she  releases  to  the  grantee  all  her  right  or  possibility  of 
dower.  If  this  clause  were  not  in  the  deed,  it  would  perhaps 
be  proper  to  hold  that  the  fact  of  her  signing  it  evidenced  an 
intention  to  join  in  its  execution,  and  give  it  whatever  efiTeci 
might  legally  result  from  her  executing  it;  but  it  expressly 
declares  what  her  purpose  was,  and  restricts  the  operation  of 
the  deed  as  against  her  to  the  release  of  her  dower.  It  has 
been  held,  under  statutes  upon  the  same  subject,  for  a  simi- 
lar purpose,  and  of  like  provisions  to  our  own,  that  the  grant 
should  contain  express  reference  to  the  homestead;  but  a  less 
rigorous  rule  perhaps  prevails:  Dooley  v.  Villalongay  61  Ala* 
129;  Poole  v.  Oerrard,  6  Cal.  71;  65  Am.  Dec.  481,  and  note 
488;  In  re  Cross^  2  Dill.  820.  But,  so  far  as  our  investigation 
has  extended,  no  conveyance  has  been  held  valid,  under  a  simi* 
lar  statute,  in  which  the  only  mention  of  the  wife  as  a  grantor 
was  in  a  clause  whereby  she  expressly  released  her  dower  and 
nothing  more;  and  in  a  number  of  such  cases  it  has  been  held 
that  the  deed  was  invalid:  Poole  v.  Oerrard,  65  Am.  Dec.  488,. 
note;  Wing  v.  Hayden^  10  Bush,  276;  McOraih  v.  Berry^  1* 
Bush,  391;  Herbert  v.  Kenton  Building  etc.  Aasn,^  11  Bush,. 
296;  Long  v.  Mostyn,  65  Ala.  543;  Wilson  v.  »^  Christopher^ 
son,  53  Iowa,  481;  Oreenough  v.  Turner^  11  Gray,  832. 

As  the  cases  cited  seem  to  reflect  an  established  rule,  and 
be  right  upon  principle,  we  think  the  deed  invalid  because 
Lake's  wife  did  not  join  in  its  execution.  It  is  perhaps  proper 
to  say  that,  as  it  appears,  from  the  certificate  of  an  officer  au- 
thorized to  take  acknowledgments  of  deeds,  that  she  stated  to- 


Feb.  1898.]  PiPKur  v.  Willumb.  246 

bim  that  she  had  voluntarily  signed  it,  we  are  of  opinion 
the  acknowledgment  is  Bufficient,  within  the  statute  under 
consideration,  notwithstanding  it  is  not  in  the  form  which  the 
fitatate  prescribes  in  other  cases,  and  might  not  be  sufficient 
to  bar  her  right  of  dower. 

As  the  deed  did  not  answer  the  requirements  of  the  statute, 
the  question  is,  how  far  it  was  invalid;  whether  it  was  valid, 
according  to  its  import,  except  as  against  those  entitled  to 
claim  the  homestead  exemption,  or  as  a  conveyance  of  the  fee 
eubject  to  the  right  of  homestead. 

This  branch  of  the  case  has  been  the  subject  of  much  dis- 
cussion among  the  judges,  and  the  brevity  with  which  it  is 
here  treated  is  in  marked  contrast  with  the  time  consumed 
and  the  authorities  read  and  considered  in  the  course  of  de- 
termining it. 

The  language  of  the  statute  is  that  no  deed  not  made  as  it 
prescribes  '*  shall  be  of  any  validity."  If  the  terms  be  given 
their  natural  signification,  such  deeds  are  made  invalid  to 
every  extent  and  as  to  all  persons;  for,  if  they  are  held  to 
carry  the  reversion,  or  to  be  operative  as  against  any  person 
or  class  of  persons,  they  are  to  some  extent  valid,  and  not,  as 
the  statute  ordains  they  shall  be,  without  '^  any  validity.  •' 

The  decided  weight  of  authority  is  that  such  deeds  are  void 
absolutely,  not  relatively;  that  they  are  mere  nullities,  and 
leave  the  property  as  if  they  had  not  been  made:  JenHns  v. 
Harrison^  66  Ala.  345;  Long  v.  Mostyn^  65  Ala.  543;  Richard' 
ion  V.  Woodstock  Iron  Co.^  90  Ala.  266;  »*•  Alley  v.  -Bay,  9 
Iowa,  509;  Goodrich  v.  Brown^  63  Iowa,  247;  Bruner  v.  Bate- 
man,  66  Iowa,  488;  Alorris  v.  Ward,  5  Kan.  239;  Ott  v. 
Sprague,  27  Kan.  620;  Lear  v.  Totten,  14  Bush,  103;  Tong  v. 
Eifort,  80  Ky.  153;  Richards  v.  Chace,  2  Gray,  383;  Eldridge 
V.  PiercCy^O  111.  474;  Dye  v.  Mann,  10  Mich.  291;  Amphlett  v. 
Hibbard,  29  Mich,  298-305;  Shernd  v.  Southwick,  43  Mich. 
^15;  Cummingsy.  Bushy,  62  Miss.  195;  Ferguson  v.  Mason,  60 
Wis.  389. 

It  has  been  held  by  several  courts  whose  opinions  are  en- 
titled to  and  receive  great  respect  that  such  deeds  are  invalid 
•only  in  so  far  as  they  attempt  to  convey  the  homestead  right 
or  vest  the  right  of  possession  while  the  homestead  continues, 
and  that  they  are  valid  as  conveyances  of  the  estate  subject 
to  such  right  and  vest  a  right  to  possession  when  the  right  of 
homestead  expires:  Smith  v.  Provin,  4  Allen,  516;  Oiinnison 
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V.  Twiiehel,  88  N.  H.  70;  Brown  v.  Coon,  86  111.  248;  85  Anu 
Dec.  402;  SUwart  v.  Mackey,  16  Tex.  58;  67  Am.  Dec.  609. 

There  are  several  objections  to  adopting  that  construction 
of  our  statute.  In  the  first  place,  it  is  not  the  natural  import 
of  the  terms  used;  in  the  second  place,  it  would  hinder^ 
rather  than  promote,  the  design  of  tlie  law,  by  enabling  the 
husband  alone  to  alien  the  fee  and  thereby  impair  the  Talne 
of  the  exemption  and  jeopardise  the  permanent  enjoyment  of 
a  homestead  which  the  law  designed  should  not  be  parted 
with  without  the  wife's  concurrence;  in  the  next  place,  tbi» 
court  held,  under  a  somewhat  similar  provision  in  the  con* 
stitution  of  1868,  that  mortgages  were  void  in  toiOf  and  not 
void  only  in  so  far  as  they  affected  the  homestead  right;  and  in 
the  last  place,  it  is  the  policy  of  our  homestead  laws  to  pro-- 
tect  the  title,  as  well  as  the  possession  and  use,  ot  the  home* 
stead,  as  is  shown  in  the  rulo  that  forbids  the  sale  of  the 
reversion,  either  under  execution  during  the  husband's  life,  or 
under  order  of  the  probate  court  after  ***  his  death.  We 
cannot,  therefore,  adopt  this  construction. 

The  construction  which  would  hold  the  deed  void  as  to 
those  entitled  to  the  exemption,  but  valid  as  to  others,  is  liable 
to  the  objection  that  it  validates  for  many  purposes  what 
the  statute  says  shall  not  be  valid  for  any  purpose,  and  more* 
over,  is  directly  opposed  to  the  construction  that  had  been 
placed  upon  similar  statutes  in  other  states  before  ours  was- 
adopted:  Bolton  v.  Obemef  79  Iowa,  278;  Alford  v.  Lehman^ 
76  Ala.  526;  Richardson  v.  Woodstock  Iron  Co.^  90  Ala.  266; 
Richards  v.  Chace,  2  Gray,  383. 

But  another  objection  to  that  interpretation,  more  cogent 
in  the  minds  of  some  of  the  judges  than  those  mentioned,  is 
that  it  would  permit  the  husband  to  hold  as  exempt  from  his 
debts  property  not  otherwise  exempt  merely  because  it  had 
once  been  his  homestead,  and  he  had  made  an  attempt  t4> 
convey  it.  If  the  deed  was  void  as  to  him,  the  land  remained 
his  after  the  deed  was  made,  and  if  he  removed  from  it  and 
it  ceased  to  be  his  homestead,  it  would,  under  the  general 
law,  become  liable  to  his  debts;  but  if  the  deed  is  held  oper* 
ative  as  against  his  creditors,  they  are  precluded  from  enforc- 
ing their  claims  against  it,  although  he  might  be  at  liberty  ta 
recover  it  at  will.  The  legislature  certainly  never  intended 
by  the  act  under  consideration  to  preserve  the  property  in 
him  and  also  to  exempt  it  from  liability  for  his  debts  when  it 
ceased  to  be  bis  homestead,  for  this  would  give  to  a  deed  de* 
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dared  to  be  inyalid  merely  the  effect  to  preserve  a  valuable 
exemption  that  would  otherwise  be  lost  by  removal;  and  as 
the  terms  of  the  act  do  not  import  such  intention^  it  should 
not  be  given  that  meaning  by  construetion. 

Onr  conclusion  is  that  the  deed  as  a  grant  was  a  nullity, 
and  left  the  title  as  though  it  had  never  been  made.  What 
effeot,  then,  had  the  deed  of  December,  1890?  *^^  When  the 
homesteader  with  his  family  abandoned  the  land  as  a  home- 
stead it  became  liable  to  attachment  for  his  debts;  and  when 
the  attachment  was  sustained  it  related  back  to  the  date  of 
the  lien  of  the  writ,  antedating  this  deed,  and  gave  plaintiffs 
a  lien  prior  in  law  to  the  title  acquired  under  it. 

Under  any  view  of  the  case,  the  interpleader  asserted  no 
right  that  was  in  law  prior  to  the  lien  of  the  plaintiffs'  judg- 
ment, and  could  not  have  been  prejudiced  by  any  error  in 
instructing  the  jury«  The  judgment  was  righti  and  is  there* 
fore  affirmed. 

As  is  well  known,  there  are  two  radically  different  opiniona  with  respeefc 
to  tiie  attaching  of  judgment,  ezecntions,  and  attachment  liens  against 
proparty  which  is  exempt  from  forced  sale  as  a  homestead.  The  Tiew  sns- 
tainad  by  the  minority  is  that  the  homestead  exemption  is  a  mere  personal 
right  of  tha  claimant  by  Tirtne  of  which  the  property  is  for  the  time  being 
withdrawn  from  forced  sale,  and  the  judgment  or  other  lien  is  deemed  to 
attach  notwithstanding  the  exemption  right,  and  to  remain  in  abeyance  only 
so  long  as  the  right  oontinnes  cSpable  of  assertion  by  the  homestead  claim- 
ant. Therefore,  if  he  sells  the  property  and  thus  parts  with  his  right  to 
iDsiat  «pea  its  exemption,  it  at  once  becomes  liable  to  sale  nnder  the  jndg* 
n«Dt  or  other  lien  existing  against  him:  Boyt  ▼.  ffowe,  3  Wis.  753;  02  Anu 
Doe.  706;  WhUworih  ▼.  Lpons,  39  Miss.  467;  AlUn  ▼.  Cook,  26  Barb.  874; 
Smith  ▼.  BracheU,  36  Barb.  571;  Folwm  ▼.  Carti,  5  Minn.  333;  80  Am.  Dec 
4S9;  TrmMtee$  ▼.  SckeU,  17  Wis.  308;  TilloUon  v.  MUlm-d,  7  Minn.  613;  82 
Am.  I>ae.  112.  The  majority  opinion  is  that  a  judgment  or  like  lien  cannot 
be  created  except  when  there  is  a  right  to  sell  property  thereunder,  and  that 
when  tba  right  of  sale  cannot  be  asserted,  the  exietence  of  the  lien  must  bo 
denied,  and  therefore  that  though  a  judgment  lien  exists  against  the  claim- 
ant^ or  an  attachment  or  execution  has  been  attempted  to  be  levied  upon  the 
homestead  property,  such  lien  or  levy  is  absolutely  Toid  as  against  such 
psoperty,  and  therefore  a  rendee  of  the  claimant  acquires  title  unaffected  by 
the  jodf  meat  or  other  lien;  Holland  v.  Krtider,  86  Me.  59;  Addey  ▼.  Cham" 
berlttin,  16  Gal.  181;  76  Am.  Dec.  516;  Bowman  v,  I/orton,  16  CaL  214; 
Uarrintr  v.  Smith,  27  Cal.  649;  Deffelh  ▼.  Pico,  46  Cal.  2S9;  EngleUtecht  ▼. 
Skauie,  47  Cal.  627;  Oreen  v.  Marh,  25  III.  221 ;  Hume  v.  Gos^t,  43  IlL  297; 
BonneUv.  Smith,  53  III.  377;  Coe  v.  Smith,  47  111.  225;  McDonald  v.  Crandall, 
43  111.  2^1;  92  Am.  Dec.  112;  Lamb  v.  Sfiaya,  14  Iowa,  567;  Parker  ▼.  Dean, 
45  Miss.  409;  Btin  ▼.  Clark,  39  III.  590;  89  Am.  Dea  330;  Fiahback  ▼.  Lane, 
36  ilL  437.  It  is  somewhat  difficalt  to  determine  from  the  decision  in  the 
principal  case  in  which  of  these  Tiews  the  supreme  court  of  Arkansas  cou- 
enrred.    We  are  not  able,  from  its  opinion,  to  understand  whether  it  regarded 
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the  homestead  right  of  the  defendant  Lake  as  ahsolutely  terminatiiig  npom 
his  surrender  of  posaession  at  the  time  of  the  making  of  the  deed  on  January 
9,  1890,  or  whether  it  regarded  the  homestead  exemption  aa  oon tinning,  noi> 
withstanding  such  anrrender,  until  a  Talid  conveyance  was  made  of  the  prop* 
erty  by  Lake  and  his  wife  in  December  following.  While  the  conatitutiaiL 
of  Arkansas  provides  for  the  exemption  of  homestead  property,  it  does  not 
require  the  property  claimed  as  a  homestead  to  be  designated  in  any  particn* 
lar  manner,  or  to  be  the  subject  of  any  declaration  or  description  filed  in  the 
office  of  the  county  recorder  or  otherwise:  Ark.  Const.,  art.  9,  sacs.  S-IQ. 
Neither  does  the  constitution  make  any  provision  with  respect  to  the  aban- 
donment or  the  conveyance  of  a  homestead,  nor  can  we  find  any  provision 
in  the  statutes  of  Arkansaa  indicating  that  a  homestead  can  be  abandoned 
by  removal  from  the  property  or  by  any  other  means.  The  statute  does  not 
require  any  declaration  of  abandonment^  nor,  on  the  other  hand,  doee  i% 
require,  apparently,  any  continuous  use,  or  any  use  at  all,  of  the  property 
as  a  homestead.  The  most  recent  statute,  so  far  as  we  are  aware,  upon  the 
subject,  and  certainly  the  one  under  which  the  decision  in  the  principal  ease 
was  made,  is  to  be  found  at  page  90  of  the  statutes  of  the  year  1887.  It  de> 
elares  that  the  right  is  not  lost  by  omission  to  claim  it  before  the  sale  of  the 
property  under  execution,  nor  by  failure  to  file  any  description  in  the 
recorder's  ofiice;  that  the  defendant  may  interpose  his  claim  at  any  time 
before  or  after  the  sale  on  execution,  except  that^  if  he  does  not  reside  on 
the  property,  and  ia  the  owner  of  more  land  that  can  be  held  as  a  homestead, 
either  he  or  his  wife  must  make  the  claim  of  exemption  before  such  sale. 
It  does  not  appear  in  the  principal  case  that  the  defendant  Lake  owned  any 
more  land  than  he  might  have  claimed  as  a  homestead,  and  therefore,  it 
would  appear,  though  he  had  surrendered  possession  of  the  property,  thjit 
both  he  and  his  wife  retained  the  right  to  claim  it  as  exempt  from  execution 
until  they  had  parted  with  all  interest  in  it  by  the  conveyance  of  December, 
1890,  and  therefore,  as  the  homestead  still  oentinued  in  existence  when  the 
attachment  was  levied  on  the  15th  of  January  preceding,  that  the  court 
must  have  regarded  the  homestead  as  subject  to  the  attachment  lien,  and 
such  lien  as  merely  remaining  in  abeyance  until  the  claimants  should  part 
with  tlieir  interest  in  the  property,  or  rather,  with  their  right  of  exemption 
therein,  and  thereby  render  it  subject  to  execution  sale. 

H0MK8TSAD — CoNVETANCB — Validitt  Of  AS  TO  Crkditors. — A  ssle  of  a 
homestead  cannot  be  fraudulent  as  to  a  creditor  of  the  claimant,  since  such 
creditor  has  no  interest  therein,  which  may  be  taken  in  payment  for  his 
debts:  Jlodgea  v.  Win»ton,  95  Ala.  514;  36  Am.  St.  Rep.  241,  and  note.  See, 
also,  the  note  to  Pike  v.  MUes,  99  Am.  Dec  152. 

Homestead— Necessity  fob  Joikdbb  of  Wife. — See  the  extended  notes 
to  Alt  v.  BanholtcTt  12  Am.  St.  Rep.  688»  and  PooU  v.  Oerrard^  65  Am.  Dee. 
484.  A  conveyance  of  an  interest  in  a  homestead  executed  by  the  husband 
alone  is  invalid  for  any  purpose:  McKentk  v.  Shcum,  70  Miss.  888;  86  Am* 
St.  Rep.  654,  and  note. 
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fff7  Abkahbab,  870.] 
£aiPU>TBB  AKD  Emplotcb.— Dam  Aon  tob  thk  Wbokgtul  Dugbabqb  st  am 
EnPLOTKK  OF  AM  Emplotkb  before  the  coatraot  of  eervioe  has  terminated 
are,  if  an  action  is  brought  after  the  expiration  of  the  term  apecified  ia 
the  contract,  premmed  to  be  the  contract  price,  and  the  bnrden  ie  npoa 
the  defendant  to  rebut  thia  presumption  by  proof  that  the  damages  sos- 
tained  were  actually  less. 

SMPliOTBB  AND  EmPLOTXK.— Thb  DaMAOBS  RBOOVXBABUi  fOB  TBB  WbOMO* 

WXTL  DiscHABGB  Of  AH  Emplotbe  oaunot  be  rednoed  by  showing  that 
because  of  such  discharge  he  removed  to  another  part  of  the  country, 
where  the  living  expenses  of  himself  and  family  were  lees  thaa  in  the 
the  locality  where  he  had  been  employed. 
Emflotbb  akd  Emflotbi.— Thb  Damaok  Rboovxbablb  fob  a  Wbonoful 
DiacHABOB  of  an  employee  may  be  reduced  by  proving  that,  after  such 
discharge,  he  performed  work  on  his  own  account,  in  his  own  business, 
incompatible  with  the  performance  of  the  service  stipulated  to  be  per- 
formed in  the  violated  contract. 

J.  B.  McDonough  and  Edgar  E.  Bryant^  for  the  appellant. 
Jtogen  and  Ready  for  the  appellee. 

•'^^  Battle,  J.  The  school  district  of  Port  Smith,  in  May, 
1888,  employed  N.  P.  Gates  to  superintend  its  public  schools 
for  twelve  months,  commencing  on  the  1st  of  July,  1888, 
and  ending  on  the  30ih  of  June,  1889,  and  agreed  to  give  to 
him  for  his  services  a  salary  of  11,800  per  annum,  payable 
ill  monthly  installments  of  1150.  He  entered  upon  the  dis- 
charge of  his  duties  as  such  superintendent,  and  continued 
to  discharge  them  from  July  Ist  to  November  7,  1888,  when 
the  school  district  discharged  him  without  cause,  and  refused 
to  allow  him  to  act  any  longer  as  such  superintendent,  al- 
though he  was  willing  and  offered  to  perform  his  contract. 
On  the  13th  of  February,  1891,  he  brought  an  action  against 
the  school  district  for  1335  for  services  actually  rendered  the 
defendant  from  September  1  to  November  7,  1888,  and  for 
11,165  for  damages  sustained  by  him  on  account  of  the  refusal 
of  the  defendant  to  permit  him  to  fully  perform  his  contract 

The  defendant  answered,  saying  that  the  plaintiff  had 
failed  after  his  discharge  to^make  diligent  and  reasonable 
efforts  to  obtain  employment  in  the  line  of  his  profession,  and 
instead  thereof  removed  to  his  farm  in  Washington  county  in 
tJiis  state,  a  distance  of  nearly  one  hundred  miles  from  Fort 
Smith,  and  there  devoted  a  part  of  the  year  to  farming  and 
improving  his  fruit  farm,  and  was  benefited  by  so  doing  in 
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the  sum  of  $1,200;  and  insisted  that  this  amount  should  b» 
deducted  from  any  damages  the  plaint! fif  knight  recover. 

'^'  In  the  trial  of  the  action,  the  court  gave  to  the  jury  aa 
instruction  numbered  ten,  and  in  the  following  language: 
"  You  are  instructed  that  whatever  plaintiff  earned  by  his  la- 
bor and  the  benefits  received  therefrom  upon  his  farm,  and 
whatever  benefits  he  received  by  reason  of  his  labor,  residence- 
upon,  and  personal  supervision  of,  his  farm,  should  be  de» 
ducted  from  tlie  contract  price  in  estimating  plaintiff^  dam- 
ages." 

And  also  gave  an  instruction  numbered  eleven,  in  the  worda 
following:  '*You  are  instructed  that  the  necessary  expenses 
in  carrying  out  plaintiff's  contract  with  defendant  that  were 
saved  by  plaintiff  and  rendered  unnecessary  by  his  removal 
to  his  farm  should  be  deducted  from  the  damages  recovered 
by  the  plaintiff." 

And  instructed  them  to  return  special  verdicts  in  answer 
to  the  following  questions:  '*No.  1.  What  do  you  assess,  if 
any,  under  court's  instruction  number  eleven,  for  the  amount 
of  the  expenses  saved  by  plaintiff  by  his  removal  from  Fori 
Smith  to  his  farm?"  Mo.  2.  What  amount,  under  court's 
instruction  number  ten,  do  you  assess  for  whatever  was  earned 
by  plaintiff  by  his  labor  and  benefits  he  received  by  reason 
of  his  labor,  residence  upon,  and  personal  supervision  of,  bis 
farm?" 

The  jury  returned  into  court  a  verdict  as  follows:  "  We,  the 
jury,  find  for  the  plaintiff  in  the  sum  of  1335,  with  interest 
from  November  7, 1888,  at  the  rate  of  six  per  cent  per  annum; 
and  we,  the  jury,  find  for  the  plaintiff  in  the  sum  of  1768^ 
with  interest  from  June  30,  1889,  at  the  rate  of  six  per  cent 
per  annum.  H.  M.  Tatb,  Foreman." 

And  answered  the  questions  propounded  to  them  by  saying 
in  reply  to  the  first,  $48,  and  to  the  second,  $349.  The  plain* 
tiff  thereupon  moved  for  a  judgment  for  the  sums  found  for 
him  in  the  general  verdict,  and  the  $349,  and  $48  and  inters 
est  thereon,  but  the  court  denied  the  '^^  motion,  and  ren* 
dered  a  judgment  in  accordance  with  the  general  verdict. 

Plaintiff  presented  his  bill  of  exceptions,  which  was  signed 
and  made  a  part  of  the  record;  and  he  appealed  to  this  court 
without  filing  a  motion  for  a  new  trial. 

The  general  verdict  and  special  findings  of  the  jury  clearly 
show  the  facts  upon  which  the  judgment  of  the  court  was 
based.     The  error  complained  of  by  the  appellant  is,  the  fail* 
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jott  of  ibo  court  to  pronounce  judgment  according  to  such 
facts  and  the  law  of  the  case.  He  insibts  that  judgment 
should  have  been  rendered  in  his  favor  ngainst  the  appellee 
for  the  (385 and  91,165,  and  interest,  without  deduction;  and 
this  is  the  only  error  of  which  he  complains.  Inasmuch  a» 
the  facts  upon  which  this  complnint  is  predicated  appear  ia 
the  verdicts  of  the  jury,  upon  which  the  judgment  of  the 
court  was  rendered,  no  motion  for  a  new  trial  was  necessary 
to  bring  it  before  this  court  for  review:  Mansfield's  Digest^ 
■eo.  6143;  Smith  v.  /Tot/ts,  46  Ark.  17;  LottUviUe  eie.  R.  R.  Co^ 
V.  Brice,  84  Ky.  298. 

Did  the  court  err?  When  one  contracts  to  employ  another 
for  a  stated  time,  at  a  certain  compensation  for  the  whole 
period,  and  discharges  him  without  cause  before  the  expiratioa 
of  ilie  time,  he  is  liable  for  damages.  If  the  employee  suea 
after  the  term  of  service  has  expired,  the  contract  price  ia 
jnima  facie  the  measure  of  the  damages  he  is  entitled  to  re» 
cover.  He  is  entitled  to  recover  it,  unless  the  defendant,  by 
evidence,  shows  that  the  damages  sustained  were  actually 
less:  Walworth  v.  iV^ef,  9  Ark.  894;  Costigan  v.  Mohawk  etc^ 
R.  R.  Co,,  2  Denio,  609;  48  Am.  Dec.  758;  GUUb  v.  Space,  68. 
Barb.  177;  Jnffray  v.  King,  34  Md.  217;  King  v.  Suiren^  44 
Ta.  Bt.  105;  84  Am.  Dec.  419. 

The  fact  the  appellant  was  discharged  without  cause,  be» 
fore  the  expiration  of  the  time  for  which  he  was  employed,. 
and  his  right  to  recover  his  wages,  are  established  by  the  ver-> 
diet.  But  the  jury  found  that  be  curtailed  ^^  his  expenses,. 
after  he  was  discharged,  by  removing  from  Fort  Smith  to  hie 
farm,  and  the  appellee  contends  that  it  is  entitled  to  a  reduc^ 
tion  in  the  damages  recoverable  against  it  to  the  extent  they 
were  reduced.     Is  it  entitled  to  the  reduction? 

To  support  its  contention  appellee  cites  Brodie  v.  WatkinSf. 
33  Ark.  545,  84  Am.  Rep.  49.  Turner,  an  attorney,  was  em-^ 
ployed  to  bring  that  action  to  enforce  the  collection  of  a  claim. 
He  was  to  receive  ten  per  cent  of  the  amount  collected.  It 
was  necessary  for  him  to  bring  the  action  in  a  distant  county* 
To  render  the  services  he  contracted  to  perform,  he  was  com-^ 
polled  to  leave  home  and  incur  expenses  in  the  way  of  traveK 
ing  and  hotel  bills.  He  was  discharged  without  cause  during 
the  pendency  of  the  action.  He  offered  to  perform  his  con-^ 
tract.  When  judgment  was  recovered,  he  claimed  a  lien  on 
it  for  the  ten  per  cent  he  was  to  receive;  and  the  court  held 
that  he  was  entitled  to  recover  it,  less  the  said  expenses  he 
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would  Lave  incurred  in  the  event  be  bad  performed  tbe  stipu- 
lated fiervlccs. 

The  principle  upon  whicb  the  compensation  of  Turner  in 
Brodit  V.  Waikins^  33  Ark«  545,  34  Am.  Rep.  49,  was  reduced 
is  not  applicable  to  a  case  like  this.  Turner  was  compelled 
to  leave  home  to  perform  his  contract  Had  be  reduced  bis 
•expenses  of  living  at  home  on  account  of  bis  discharge,  bis 
client  would  not  have  been  entitled  to  tbe  benefit  of  tbe  re* 
Auction  in  the  way  of  a  credit  on  the  fee  be  was  to  pay. 
Such  expenses  would  have  constituted  no  part  of  the  cost  of 
the  performance  of  the  contract.  They  depended  on  circum** 
stances  wholly  independent  of  the  contract,  and  may  bavo 
been  as  great  or  small  as  Turner  bad  tbe  will  and  ability  to 
make  them. 

While  Gates  was  performing  bis  contract  be  resided  at 
Port  Smith.  He  had  the  right  to  reside  there.  His  contract 
with  the  appellee  did  not  bind  him  expressly  or  impliedly  to 
regulate  his  expenses  in  any  particular  manner.  *^*  All  it 
was  entitled  to  from  him  was  the  faithful  performance  of 
their  contract  on  his  part,  and  he  to  the  reward  be  was  to  re- 
ceive for  his  services.  His  expenses  were  none  of  its  concern, 
and  affected  it  in  no  manner.  He  had  the  right  to  regulate 
them  as  be  had  the  will  and  ability  to  do,  and  to  indulge  in 
the  luxuries  and  comforts  of  life,  according  to  his  capacity. 
His  discharge  did  not  affect  bis  right  or  duty  to  do  so,  but 
limited  his  financial  ability,  and  thereby  his  control  over  bis 
expenses.  For  the  comforts,  pleasures,  and  luxuries  be  may 
have  denied  himself  and  family  by  reason  thereof  the  appellee 
is  entitled  to  no  reduction  in  the  damages  for  which  it  may  be 
liable.  He  is  not  indebted  to  it  in  any  way  for  the  enforced 
frugality.  For  the  hardships  or  denials  imposed,  or  change 
of  residence  made  necessary,  by  its  wrongful  acts,  it  is  en- 
titled to  no  reward. 

The  jury  also  found  that  the  value  of  Gates'  labor  upon  bis 
farm  and  his  supervision  of  the  same  was  forty-eight  dollars, 
and  deducted  this  amount  from  his  damages.  The  authori- 
ties are  not  agreed  as  to  the  appellee's  right  to  this  reduction. 
Ill  Harrington  v.  Gies^  45  Mich.  374,  the  right  is  denied,  and 
in  Huntington  v.  Ogdensburgh  etc.  R.  R.  Co,^  33  How.  Pr.  416, 
it  is  sustained.  But  the  better  rule  seems  to  be,  tbe  deduc- 
tion ought  to  be  made  if  the  work  performed  on  bis  own  ac- 
count was  incompatible  with  the  performance  of  the  servioa 
stipulated  to  be  performed  under  the  violated  contract;  other- 
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wise  it  should  not  In  that  way  he  would  recover  the  dam- 
ages actually  sustained:  Jaffray  v.  King,  34  Md.  222;  2 
Sedgwick  on  Damages,  8th  ed.,  sec.  667. 

Whether  the  work  performed  by  Gates  on  his  own  account 
was  compatible  with  the  service  he  contracted  to  do  for  the 
appellee  does  not  appear  in  the  verdict  or  special  findings  of 
the  jury«  Placing  a  fair  and  reasonable  construction  on  the 
findings  of  the  jury  which  is  *^^  most  favorable  to  the  judg- 
ment of  the  court|  as  we  should,  the  reduction  was  properly 
made. 

According  to  the  verdict  and  special  findings  of  the  jury, 
judgment  for  the  three  hundred  and  forty-nine  dollars  and 
six  per  cent  per  annum  interest  thereon  from  the  1st  of  July, 
1889,  should  have  been  rendered  in  favor  of  the  appellant 
against  the  appellee  in  addition  to  the  amounts  recovered; 
and  it  is  so  ordered.  ^__ 

M ASrVR  AND  SkRVANT— Dam AGBB  lOB  WROirOTUL  DiBOHABOB  Of  SXRV- 

ART. — A  master  dischargiDg  a  tcrrant  before  the  end  of  the  period,  when 
the  hiring  ia  for  a  definite  term,  ib  liable  for  wages  for  the  fall  time:  Fertira 
T.  SapreSf  6  Watto  k  B.  210;  40  Am.  Deo.  496^  and  note;  Decamp  ▼.  Htwett^ 
11  Rob.  200;  43  Am.  Deo.  204^  and  extended  note;  Webster  ▼.  Wade^  19  CaL 
291;  79  Am.  Dec  218,  and  note;  Emery  ▼•  Steckel,  126  Pa.  8t  171;  12  Am. 
StL  Rep.  857,  and  note;  HincheUffe  v.  Kooniz,  121  Ind.  422;  16  Am.  8t  Kep. 
403;  note  to  Cox  ▼.  Bettrden^  20  Am.  St.  Rep.  362;  Mo8$  ▼.  Decatur  Land 
eC&  Co.,  93  Al.-u  269;  30  Am.  St  Rep.  55,  and  note;  contra:  See  Be^m  t» 
Wathn^t  27  Mo.  516;  72  Am.  Dec.  283.  A  servant  wrongfully  discharged 
before  the  end  of  his  term  may  elect  to  treat  the  contract  as  rescinded,  and 
■ae  on  a  gunntitm  meruU,  or  he  may  sne  for  an  entire  breach  of  the  contract^ 
and  recover  all  damages  snstained  np  to  the  trials  or  he  may  wait  until  his 
wages  would  mature  under  the  contract,  and  sue  and  recover  as  upon  perform- 
ance on  his  part:  Liddeil  v.  Chtdester^  84  Ala.  508;  5  Am.  St  Rep.  387,  and 
note.  That  he  may  treat  the  contract  as  rescinded,  and  sue  on  a  qttantum 
mtermU^  see  ML  Hope  Cemetery  Ann,  v.  Weidenmatm^  138  IlL  67,  and  0*Briem 
T.  Sexton^  140  HI.  517.  Though  suit  be  brought  before  the  term  of  hiring 
has  ended,  yot  the  recoTcry  may  embrace  all  the  damages  down  to  the  expira* 
tion  of  tho  term,  the  trial  being  had  after  the  whole  of  such  damaget  becama 
ausceptible  of  positive  proofs  Bobertt  v«  Bigden,  81  Ga,  440, 
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Gatlett  v.  Railway  Company. 

[67  AmKAmkB,  4ttLl 

A  Railway  Corpokation  Is  Not  Boukd  to  Ksbp  a  Lookout  to  Put* 

TSNT  BOT8  F&OM  8wiNOINQ  OV  TUS   LaDDBRS  OF  ItB  MOYIHO  FbMIOBT 

Trains,  aod  its  failure  to  do  so  is  not  negligence. 

Kailwat  Corporations— a  Slowly  Movtno  Frugbt  Train  is  not  a  dan- 
geroni  machine,  alluring  to  boys,  to  as  to  impoaa  npon  a  railway  oorpo- 
ration  the  duty  of  watching  to  see  that  no  boy  in  stealing,  or  attempting 
to  steal,  a  ride  thereon  ia  in jnred.  To  a  boy  who  thus  riUes^  or  attampta 
to  ride,  the  company  owes  no  duty  save  not  to  injure  him  wantonly. 

JoRY  Trial — Powrr  or  thb  Ck>URT  to  Dirict  a  Vsrdict.— The  dedanii- 
tion  in  a  state  constitution  that  judges  shall  not  charge  juries  with  re- 
gard to  matters  of  fact,  but  shall  declare  the  law,  does  not  d^priTe  the 
Judge  of  the  power  to  direct  the  verdict  when  there  ia  no  evidenoe  to 
support  the  cause  of  action  or  of  defense. 

Jury  Trial.— Thb  Lbgal  Sufficikngy  of  thb  Eyidbnob  to  warrant  a 
▼erdict  is  a  question  of  law  which  i  he  court  must  decide.  It  matters  not 
when  or  how  it  arises.  And  if  the  evidence  offered  by  tlie  plaintiff  is 
not  such  as  could  support  a  verdict  in  his  favor,  the  jury  have  no  duty 
to  perform,  and  the  judge  should  tell  them  so^  and  direot  tkem  te  retnm 
a  verdict  for  the  defendant. 

N.  W.  Norton^  for  the  appellant. 
Dodge  and  JohnsoUy  for  the  appellee. 

^*^  CocKRiLL,  C.  J.  A  railway  company  is  not  bound  to 
keep  a  lookout  to  prevent  boys  from  swinging  on  the  ladders 
of  its  moving  freight  trains;  and  its  failure  to  do  so  is  not 
negligence:  Bishop  v.  Union  R,  R.  Co.^  14  R.  I.  314;  51  Am, 
Rep.  386;  Chicago  etc.  R.  R.  Co.  y.  Stumps,  69  111.  409;  St. 
Louis  etc.  Ry,  Co.  y.  Ledhetter,  45  Ark.  246;  HestonviUe  etc.  Ry. 
Co.  V.  Connell,  88  Pa.  St.  520;  32  Am.  Rep.  472. 

If  boys  have  stolen  rides  in. that  way  at  a  given  point  with* 
out  remonstrance  from  the  company's  trainmen,  ^^  that  ikct 
does  not  amount  to  an  invitation  to  do  so  on  other  occasions. 
The  boy  who  attempts  it  is  a  trespasser,  and  the  company 
owes  him  no  duty  save  not  to  injure  him  wantonly:  Daniels 
V.  New  York  etc.  R.  R.  Co.,  154  Mass.  349;  26  Am.  St  Rep.  263; 
Morrissey  v.  Eastern  R.  R.  Co.,  126  Mass.  377;  30  Am.  Rep. 
686;  Wright  v.  Boston  etc.  R.  R.  Co.,  142  Mass.  296;  Rodgers  y. 
Ues,  140  Pa.  St.  475;  23  Am.  St.  Rep.  250,  and  cases  cited; 
Shelton  v.  St.  Louis  etc.  Ry.,  60  Mo.  412;  Dvffy.  Allegfiany  /Z.  R. 
Co.,  91  Pa.  St.  458;  36  Am.  Rep.  675;  Chicago  etc.  Ry.  Co.  y. 
Smith,  46  Mich.  504;  41  Am.  Rep.  177. 

The  appellant  argues  that  a  slow  moving  train  is  "danger* 
ouB  machinery,"  alluring  to  boys;  and  that  it  is  therefore 
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negligent  of  the  companj  to  fail  to  take  precaution  to  keep 
them  off  such  trains.  That  is  the  argument  made  to  sustain 
a  class  of  cases  known  as  the ''  Turn-table  Cases/'  the  leading 
one  of  which  is  Railroad  Co.  ▼.  Stout,  17  Wall.  657.  The 
doctrine  of  those  cases  has  been  much  criticised  and  doubted, 
and  by  some  courts  repudiated:  See  DanieU  v.  New  York  etc. 
Ry.  Co,,  154  Mass.  349;  26  Am.  St.  Rep.  253;  Patterson's  Bail- 
way  Accident  Law,  sec.  196.  Whatever  its  merits  may  be, 
it  has  never  been  extended  to  such  length  as  to  control  a  case 
like  this:  See  Bishop  v.  Union  R.  R.  Co.,  14  R.  I.  314;  61 
Am.  Rep.  386;  Shelton  v.  Si.  Louie  etc.  Ry.,  60  Mo.  412. 

The  youth  of  the  person  injured  will  sometimes  excuse 
him  from  concurring  negligence,  but  no  amount  of  youthful 
recklessness  can  supply  the  place  of  proof  of  negligence  on 
the  part  of  a  defendant  sought  to  be  charged  on  account  of 
negligence:  Patterson's  Railway  Accident  Law,  sec.  76. 

There  was  no  proof  of  negligence  on  the  part  of  the  com- 
pany.  There  was,  therefore,  nothing  for  the  jury  to  consider. 
The  court  so  informed  the  plaintiff  when  the  evidence  was 
all  in,  and  gave  him  the  opportunity  to  take  a  nonsuit,  but 
he  elected  to  stand  upon  the  legal  sufficiency  of  his  proof, 
and  the  court  directed  a  verdict  for  the  defendant. 

^**  The  constitution  provides  that  "judges  shall  not  charge 
juries  with  regard  to  matters  of  factp  but  shall  declare  the 
Jaw":  Art.  7,  sec.  23. 

This  provision  shears  the  judge  of  a  part  of  his  magisterial 
functions,  but  it  confers  no  new  power  upon  the  jury.  It  was 
the  jury's  province  before  this  provision  was  ordained  to  pass 
only  upon  questions  of  fact  upon  which  there  was  some  real 
conflict  in  the  testimony,  or  where  more  than  one  inference 
could  reasonably  be  drawn  from  the  evidence. 

The  constitution  has  not  altered  their  province.  It  com* 
mands  the  judge  to  permit  them  to  arrive  at  their  conclusion 
without  any  suggestion  from  him  as  to  his  opinion  about  the 
facts.  As  Judge  Battle  expressed  it  in  Sharp  y.  State,  51  Ark 
155,  14  Am.  St  Rep.  27,  ''the  manifest  object  of  this  prohibi- 
tion was  to  give  the  parties  to  the  trial  the  full  benefit  of  the 
judgment  of  the  jury,  as  to  facts,  unbiased  and  unaffected  bf 
the  opinion  of  judges."  If  there  is  no  evidence  to  sustain 
an  issue  of  fact,  the  judge  only  declares  the  law  when  he  tells 
the  jury  so. 

"The  legal  sufficiency  of  proof,  and  the  moral  weight  of 
legally  sufficient  proof  are  very  distinct  in  legal  idea.    The 
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first  lies  within  the  province  of  the  court,  the  last  within  the 
province  of  the  jury":  Wheeler  v,  Schroeder,  4  R.  L  383*  It 
was  said  in  the  case  of  the  Little  Rock  etc.  Ry,  Co.  v.  Henaon^ 
89  Ark.  419,  that  this  provision  prohibited  the  judge  from 
directing  a  verdict  for  either  party,  but  the  other  decisions  of 
the  court  show  that  the  rule  there  announced  is  limited  to 
cases  where  there  is  some  evidence  to  sustain  the  issue.  Be* 
fore  and  after  that  case  was  decided,  the  court,  through 
Chief  Justice  English,  said  the  practice  of  directing  a  Ter* 
diet  was  improper  *' except  in  cases  where  there  is  no  evi« 
dence  to  sustain  the  cause  of  action,  or  defense,  and  the  court 
can  say  so  as  matter  of  law,  it  being  the  province  of  the  jury 
to  judge  of  the  facts,  and  of  the  court  to  declare  the  law": 
^^  Overton  v.  Matthews^  85  Ark,  155;  Little  Rock  etc.  Ry.  Co. 
V.  Barker,  39  Ark.  499. 

In  Jones  v.  State,  52  Ark.  347,  it  was  said  the  trial  judge 
should  in  no  case  indicate  an  opinion  as  to  what  the  facts 
establish,  but  that  the  court  must  necessarily  determine 
whether  there  is  any  evidence  at  all  to  establish  a  given  fact 
in  deciding  whether  a  request  for  a  charge  based  upon  a  case 
hypothetically  stated  should  be  given  or  not 

In  Cline  v.  State,  51  Ark.  140,  it  was  ruled  that  the  provi- 
sion of  the  constitution  did  not  prohibit  the  judge  from  telling 
the  jury  that  a  certain  fact  was  proved  when  it  was  in  effect 
admitted  by  the  parties  or  there  was  no  evidence  to  contra- 
dict it  and  nothing  from  which  a  different  inference  could  be 
drawn. 

In  Little  Rock  etc.  R.  R.  Co.  v.  Perry,  87  Ark.  193,  Judge 
Eakin  for  the  court,  said:  **'  If  there  is  any  evidence  whatever, 
however  slight,  pertinent  to  the  issue,  it  should  not  be  taken 
from  the  jury,  even  if  the  court  is  satisfied  that  it  would  grant 
a  new  trial  if  the  verdict  were  found  upon  it";  and  he  said 
that  was  the  effect  of  the  former  rulings  of  this  court.  But 
the  same  learned  judge,  in  the  case  of  Oliver  y.  State,  84  Ark. 
639,  explained  that  the  scintilla  doctrine  has  never  prevailed 
in  thia  state.  We  take  it,  therefore,  that  "  any  evidence,  how- 
ever slight,"  as  used  by  him,  does  not  mean  a  scintilla  merely. 

In  Richardson  v.  State,  47  Ark.  567,  Judge  Smith  says:  "It 
is  the  duty  of  the  trial  court  to  set  aside  a  verdict  which  is 
clearly  against  the  weight  of  the  evidence,"  and  that  injuno* 
tion  cannot  be  too  often  repeated;  for,  as  he  further  explains, 
when  the  questions  of  fact  reach  us,  we  do  not  undertake  to 
revise  the  discretion  of  the  circuit  judge  in  that  respect,  but 
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inquire  merely  whether  there  is  a  failure  of  proof  on  a  mate- 
rial point  That  is  the  marked  distinction  between  the  duty 
resting  ^^  upon  the  trial  and  the  appellate  courts.  To  as. 
certain  whether  there  is  a  failure  of  proof,  or  whether  the  evi- 
dence is  legally  sufficient  to  warrant  a  verdict,  the  test  is  as 
follows:  After  drawing  all  the  inferences  most  favorable  to  the 
verdict  that  the  evidence  will  reasonably  warrant,  is  it  suffi* 
cient  in  law  to  sustain  the  verdict? 

The  terms  "  some  evidence,"  "  any  evidence,''  "  any  evi- 
dence whatever,*'  and  '*  any  evidence  at  all,"  as  used  in  the 
opinions,  all  mean  evidence  legally  sufficient  to  warrant  a 
verdict.  The  legal  sufficiency  of  evidence  in  that  sense  is  a 
question  of  law,  and  the  court  must  decide  it,  it  matters  not 
when  or  how  it  arises.  The  test  that  is  applied  by  this  court 
in  determining  the  legal  sufficiency  of  the  evidence  to  sustain 
a  verdict  jus.tified  the  trial  court  in  reaching  the  conclusion 
that  there  was  no  proof  of  negligence.  The  conclusion  fol* 
lowed  as  matter  of  law  that  no  recovery  could  be  had  upon 
any  view  that  could  be  taken  of  the  facts  which  the  evidence 
could  be  said  to  tend  to  establish.  The  question  of  negligence 
was  therefore  one  of  law  for  the  court  to  decide:  Texas  etc,  Ry. 
Co.  V.  Cox,  145  U.  S.  593;  Grand  Trunk  Ry.  Co.  v.  Ives,  144 
U.  8.  408. 

As  the  evidence  is  not  legally  sufficient  to  sustain  a  verdict 
for  the  plaintifif  the  jury  had  no  duty  to  perform,  and  it  was 
the  judge's  duty  to  tell  them  so,  as  he  did. 

When  the  whole  case  appears  to  have  been  developed — that 
is,  the  plaintiff  has  adduced  evidence  tending  to  prove  all  the 
facts  obtainable  to  sustain  his  complaint — ^and  the  undisputed 
evidence  is  so  conclusive  that  this  court  would  be  compelled 
to  reverse  the  judgment  based  upon  a  verdict  in  his  favor,  the 
court  should  withdraw  the  case  from  the  jury,  and  direct  a 
verdict  for  the  defendant.  That  was  the  condition  of  this 
case.  If  it  is  probable  in  any  case  that  the  missing  link  can 
be  supplied,  a  nonsuit  would  be  the  proper  practice. 

^**  When  a  judgment  is  reversed  in  this  court  because  of 
no  evidence  to  sustain  the  verdict,  and  the  cause  appears  to 
have  been  fully  developed,  it  has  grown  to  be  the  practice  since 
the  act  of  April  14, 1891,  to  dismiss  the  suit  instead  of  remand- 
ing the  cause  for  a  new  trial.  It  is  the  duty  of  the  courts  to 
prevent  parties  from  being  harassed  by  suit  after  it  appears 
that  the  suit  can  be  of  no  profit  to  the  plaintiff. 

Affirm. 
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Railboads— LiABiUTT  TO  BoTB  TRiBFAasiNO  OH  TRAINS.  ^Rail  road  oom- 
paaies  an  not  liable  for  injuries  reoeired  by  trespassing  boys  while  jnmpinK 
on  and  oflf  its  motring  oars:  HeaUmmUe  He.  Ry,  Co.,  88  Pa.  8&  620;  32  Am. 
£ep.  472;  Ceniral  tic  R.  R.  Co.  t.  Henigh,  23  Kan.  347;  83  Am.  Rep.  167f 
BUtiOp  T.  Unkm  R.  R.  Co.,  14  R.  L  814;  61  Am.  Rep.  38(i;  Ourley  t.  Miuomri 
Pae.  Rp.  Ca,  98  Mo.  13.  A  railroad  oompany  is  not  liable  for  failing  to  as- 
oertain  that  a  boy  of  tender  years  is  stealing  a  ride  on  the  back  footboard  of 
a  switch  engine:  Oregon  Rg.  eic  Co.  v.  Eglejf,  2  Wash.  409;  26  Am.  8t.  Rep. 
860,  and  note.  A  railroad  company  is  not  answerable  to  a  trespasser  on  its 
trains  for  negligence,  and  owes  him  no  dnty  other  than  that  of  doing  him  no 
wanton  or  wiilfnl  injury:  Riehnumd  He.  R.  R.  Co.  v.  Bumoed^  70  Miss.  437; 
86  Am.  St.  Repb  666,  and  note. 

Trial— DntionNa  Vbrdict. — ^When  the  eyidenoe  given  at  a  trial  with 
all  the  inferences  that  the  jary  could  justifiably  draw  from  it  is  insnffioienft 
to  support  a  verdict  for  the  plainti£^  so  that  such  verdict  if  returned  must  bo 
■et  aside,  the  court  may  direct  a  verdict  for  the  defendant:  IFooMim  t. 
CheMapeaU  etc  Ry.  Co..  86  W.  Ya.  829;  82  Am.  St  Rep.  86S^  and  nolo 
with  the  ossos  collected. 


HuTOHiNSON  V.  Ozark  Land  Gompant. 

(67  Abxamsas,  864.) 

Taxation— Trr  Tax  pob  Couhtt  Pubposrs  Must  Bb  or  thb  Enurb 
CooMTT. — It  is  not  within  the  power  of  the  legislature  to  divide  tho 
county  into  taxing  districts,  and  thereby  to  authorixe  the  levy  of  a 
greater  tax  in  one  part  of  the  county  than  in  another,  for  a  pnrpoao 
which  is  not  local,  but  is  purely  a  connty  purpose,  if  thore  is  a  provisioB 
in  the  state  constitution  exacting  uniformity  of  taxation. 

E.  F.  Brovm,  for  the  appellants. 

John  B.  Jones^  for  the  appellee. 

^^*  Mansfield,  J.  By  an  act  of  the  general  assembly,  ap- 
proved February  23,  1881,  two  judicial  districts  were  formed 
out  of  the  territory  embraced  within  the  boundaries  of  Clay 
county,  and  provision  was  made  for  holding  in  each  of  them 
separate  terms  of  the  circuit  and  probate  courts.  One  of 
these  districts  is  called  the  *^  eastern  district,"  and  includes 
the  county  seat.  The  other  is  called  the  *' western  district," 
and  embraces  about  one-third  of  the  territory  of  the  county. 
The  I8th  section  of  the  act  is  as  follows:  ^^The  clerk  .... 
shall  keep  two  financial  records,  in  one  of  which  he  shall  keep 
a  true  and  perfect  record  of  the  financial  affairs  of  the  eastern 
district ;  and  in  the  other  he  shall  keep  a  similar  record  for 
ther  western  district.  The  financial  affairs  of  each  district 
shall  be  kept  as  separate  and  distinct  as  though  the  two  dis- 
tricts were  separate  and  distinct  counties."    Section  19  pre- 
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Tides:  ''That  all  revenue  accruing  to  the  county  of  Clay  from 
ihe  sale  of  forfeited  state  and  county  lands,  liquor  and  ferry 
licenee,  and  from  all  other  sources  whatsoever,  shall  be  used 
for  the  exclusive  benefit  of  the  district  in  which  such  revenue 
may  arise.''  And  section  20  requires  the  collector,  in  mak- 
ing deposits  of  county  funds  with  the  treasurer,  to  take  his 
receipts  specifying  the  district  to  which  the  funds  deposited 
belong. 

^^'  The  county  court  in  the  year  1886  levied  a  tax  of 
five  mills  on  the  dollar  for  general  county  purposes  on  all 
the  property  in  the  eastern  district,  and  a  tax  of  only  three 
mills  on  the  dollar  for  like  purposes  on  all  the  property  in  the 
western  district.  A  tract  of  land  belonging  to  the  appellee 
and  situated  in  the  eastern  district  was  sold  for  the  nonpay- 
ment of  the  tax  of  five  mills  thus  imposed  upon  it,  and  this 
suit  was  brought  to  avoid  the  sale  on  the  ground  that  the  tax 
was  illegal.  The  court  below  granted  the  relief  sought  by  the 
complaint;  and  the  only  question  to  be  decided  on  the  defend- 
ant's appeal  is  whether  the  tax  levied  for  the  eastern  district 
was  valid. 

The  objection  to  the  tax  is  that  it  violates  the  rule  of 
uniformity  prescribed  by  the  constitution,  and  to  which  all 
taxation  in  this  state  must  conform:  Const.,  art  16,  sec.  6; 
MontieeUo  v.  Banks,  48  Ark.  251;  Davis  v.  GaineSy  48  Ark.  870; 
Fletcher  v.  Oliver,  26  Ark.  289.  This  is  met  by  the  argument 
that  the  legislature  has  made  the  two  districts  of  Clay  county 
taxing  districts,  and  that  as  the  tax  levied  on  the  property 
«f  the  eastern  'district  is  at  a  unform  rate  throughout  that 
district,  a  less  rate  may,  consistently  with  the  constitution,  be 
imposed  upon  the  property  of  the  western  district.  But  it 
was  not  within  the  power  of  the  legislature  to  create  a  district 
for  the  levy  of  the  tax  in  question  that  did  not  embrace  the 
whole  county.  The  tax  was  for  a  county  purpose,  and  its 
burden  could  not  be  imposed  upon  a  part  only  of  the  county's 
territory:  People  v.  Salem,  20  Mich.  474;  4  Am.  Rep.  400; 
Dyar  ▼.  Farmingtcn  Village  Corp.,  70  Me.  615;  Cooley  on 
Taxation,  141,  152. 

**The  district,"  says  Judge  Cooley,  ''for  the  apportionment 
of  a  state  tax* is  the  state,  for  a  county  tax  the  county,  and  so 
on."  Such  was  the  rule  always  observed  in  this  state  prior 
to  the  adoption  of  the  present  constitution,  and  when  that  in* 
strument  gave  to  the  county  •***  court  "exclusive  original  ju- 
risdiction in  all  matters  relating  to  county  taxes,"  and  fixed 
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the  iDaximum  rate  of  those  taxes,  there  is  no  reason  for  be* 
lieving  that  it  contemplated  any  tax  not  to  be  levied  through* 
out  the  county.  Taxing  districts  of  less  extent  and  embraced 
within  the  territory  of  a  county  are.  authorized  by  the  consti-^ 
tation,  but  only  for  local  improvement,  school,  and  municipal 
purposes:  Const,  art.  14,  sec.  8;  art.  19,  sec.  27.  In  citing 
People  V.  Central  Pacific  R.  R.  Co.,  43  Cal.  898,  in  support  of  a 
contrary  view,  counsel  have  probably  overlooked  the  fact  that 
the  ruling  in  that  case  that  a  revenue  district  may  *'be  less 
in  extent  than  a  county  of  which  it  is  a  part"  was  based  on  a 
constitutional  provision  not  found  in  our  constitution  with  any 
application  to  county  taxes. 

If  the  taxes  levied  in  the  two  judicial  districts  of  Claj 
county  were  not  county  taxes  within  the  meaning  of  the  con* 
stitution,  then  the  county  court  had  no  power  to  levy  them^ 
and  they  were  for  that  reason  illegal.  But  if  they  were  levied 
for  county  purposes,  that  made  them  county  taxes,  and  the 
nature  of  such  taxes  required  them  to  be  imposed  by  a  levy 
applicable  to  the  entire  county:  Cooley  on  Taxation,  141, 152; 
Pulaski  Co.  V.  Reeve,  42  Ark.  66.  The  expense  of  maintaining 
two  judicial  districts  in  a  county  is  necessarily  a  county  ex- 
pense, and  the  revenue  to  pay  it  can  be  raised  only  by  a 
county  tax.  Such  a  tax,  to  be  valid,  must  be  levied  at  a  uni- 
form rate  upon  all  the  taxable  property  of  the  county:  Const, 
art  16,  sec.  5;  Desty  on  Taxation,  175, 177;  Fletcher  v.  Oliver^ 
25  Ark.  295;  Loftln  v.  Citizena'  Nat.  Bank,  86  Ind.  846,  846; 
Cooley  on  Taxation,  244.  In  Monticello  v.  Banh,  48  Ark. 
251,  it  was  held  that  the  occupied  lots  upon  a 'street  could  not 
be  assessed  for  paving  the  street  in  front  of  them  without  as* 
sessing  for  the  same  purpose  vacant  lots  similarly  situated. 
The  exemption  of  the  vacant  lots,  it  was  said,  violated  **  tho 
constitutional  principle  of  uniformity  ^^*  in  the  impositioD 
of  the  burden." 

For  the  same  reason  it  was  held  in  Davis  y.  Oaines^  48  Ark. 
870,  that  a  tax  for  a  local  improvement  levied  upon  part  of 
the  lands  to  be  benefited,  to  the  exclusion  of  others  of  tho- 
same  class,  was  void.  But  in  principle  there  is  no  differenco 
between  a  levy  that  exempts  part  of  the  territory  of  a  county 
and  one  which  imposes  upon  such  part  a  tax  at  a  lower  rato 
than  the  rest  of  the  county  is  required  to  pay;  for  the  effect 
is  an  exemption  in  favor  of  the  section  on  which  the  lower 
rate  is  levied  as  to  so  much  of  the  difference  between  the  two- 
taxes  as  it  ought  to  pay  in  order  to  equalise  them.     And  ia 


Aprfl,  1888.]    Hutchinson  v.  Ozabk  Land  Oa  261 

tha  present  case  the  eastern  distriot  of  Clay  county  was  not 
compensated  for  bearing  the  greater  burden  by  any  legal  ex- 
emption of  its  property  from  taxation  because  of  the  county's 
liability  for  the  expenses  of  the  western  district:  Dyar  ▼• 
Farmington  Village  Corp.,  70  Me.  516.  All  the  affairs  of  the 
two  districts  are  concerns  of  the  county,  and  the  expenses  in* 
curred  in  both,  whether  in  the  holding  of  courts  or  otherwise, 
constitute  demands  against  the  county;  and  a  creditor  of  the 
county  is  not  bound  to  look  for  payment  alone  to  the  district 
in  which  his  claim  arises.  His  claim  being  a  debt  of  the 
county,  a  warrant  issued  upon  its  allowance  is  a  county  war- 
rant, and  as  such  the  constitution  makes  it  receivable  for 
county  taxes:  Const,  art.  16,  sec.  10.  It  is  difficult  therefore 
to  see  what  effect  can  be  given  to  the  financial  provisions  of 
the  act  quoted  above.  But  in  determining  this  cause  it  is 
sufficient  to  say  that  these  provisions  cannot  be  treated  as 
having  created  separate  taxing  districts  without  holding  that 
they  impair  the  unity  and  power  which  the  constitution  se- 
cures to  Clay  county  as  a  political  subdivision  ^^^  of  the 
stote:  Puloiki  Co.  v.  Reeve,  42  Ark.  56;  Bittle  v.  Stuart^  84 
Ark.  230;  Ex  parte  Jones,  49  Ark.  113;  Patterson  v.  Temple^ 
27  Ark.  202;  WoHhen  v.  Roots^  34  Ark.  356;  Const.,  art  18, 
sec.  !• 

The  tax  in  question  was  a  county  tax  and  void  because  of 
its  inequality. 

Affirmed.  ^__^ 

Taxation— UmoBMRT. — The  conatiiatioiiAl  proTisiont  regarding  tazft* 
tion  require  a  general  uniform  levy  for  state  parpoeea,  but  they  do  not  for- 
liid  local  taxation  nnder  general  Uwt:  AnderBon  y.  Kerns  Draining  Ca.f  14 
Ind.  199;  77  Am.  Dea  S3^  and  note.  Taxation  mnat  be  general  and  uniform. 
To  exast  from  one  county  the  entire  revenue  for  the  state  would  Ite  equlva* 
lent  to  taking  private  property  for  pnblic  use:  Ci^  qfLtaangUm  y.  McQuillan, 
9  Dana»  513;  35  Am.  Dea  159.  The  taxing  power  of  the  state  attaches 
aliln  upon  every  thing  that  comes  within  its  jurisdiction:  PeopUr.  Ooieman, 
4  GsL  46;  60  Am.  Dea  581,  and  nota  Tbe  legislature  of  a  state  may  i^por* 
tioB  a  pnblioi  burden  among  aU  the  taxpayers  of  a  state  or  among  all  thcee  of 
A  particiilar  aeetiony  if  in  its  Judgment  thoee  of  a  single  section  may  reap  the 
principai  benefit  from  the  proposed  expenditure:  CooIb  y.  Portland,  20  Or* 
580L  See  further  the  extended  notes  to  New  Orleans  v.  Oreai  Souihem  Teleph^ 
Mc  Ck^  S  Am.  BL  Rep.  509,  and  People  y.  Maifor,  65  Am.  Dea  288. 
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Gavin  v.  Arhisteab. 

[67  AWTIWAlfc  674.] 

WmAVpUhwm  PvnOHinKS. — ^It  it  not  tnie  that  if  a  purebtMr  on  eredit  ha* 
no  reasonable  ezpeotation  of  being  able  to  pay  that  thia  ia  eqaiTalent  t» 
an  intention  on  hia  part  not  to  pay.  Etridence  that  he  had  no  reaaon* 
able  expectation  of  being  able  to  pay  tenda  to  proTe  that  it  waa  hin 
intention  not  to  pay,  but  whether  anch  intention  existed  or  not  »  n 
qneation  of  faot,  whioh  the  jary  mnat  be  permitted  to  determine. 

W.  0.  Weatherfordy  for  the  appellant. 

£•  F.  Adam$  and  C.  H,  TrimbUy  for  the  appellee. 

*'^  HuoHBS,  J.  This  is  an  appeal  from  a  judgment  in 
favor  of  the  appellees  in  a  suit  brought  by  the  appellants 
against  them  to  recover  possession  of  goods  which,  the  appel- 
lants allege,  had  been  bought  of  them  by  B.  Buck,  surviving 
partner  of  Buck  and  Trexler,  merchants,  who,  ^'^  they  allege^ 
was  at  the  time  insolvent,  and  fraudulently  concealed  hia 
condition,  and  represented  that  he  was  solvent,  for  the  pai^ 
pose  of  getting  possession  of  the  goods  without  paying  for 
them,  and  with  the  intention  not  to  pay  for  them.  Buck  had 
sold  the  goods  to  Armistead  and  Lundee,  who  had  paid  for 
his  entire  stock,  including  the  goods  in  controversy,  thirteen 
hundred  dollars,  and  as  part  of  the  consideration  for  the  sale 
had  satisfied  a  large  pre-existing  debt  they  held  against  Buck. 

It  is  contended  that  Armistead  and  Lundee  were  not  bwujk 
fide  purchasers;  that  if  entitled  to  protection  at  all  they  are 
entitled  to  protection  only  for  the  sum  of  thirteen  hundred 
dollars,  the  new  consideration  paid  by  them.  No  representa- 
tion as  to  his  solvency  was  tnade  by  Buck  at  the  time  he 
bought  the  goods.  Those  who  sold  the  goods  had  sold  him 
goods  before  then,  and  solicited  him  to  buy  at  the  time  he 
bought  the  goods  in  controversy. 

After  the  evidence  was  all  in  the  court  refused,  at  appaK 
lant's  request,  to  instruct  as  follows: 

*'  1.  If  the  jury  believe  from  the  evidence  that  Buck  pro- 
cured the  sale  of  the  goods  in  suit  by  fraudulently  concealing^ 
his  insolvency,  he  was  guilty  of  a  fraud,  which  entitled  the^ 
owner  to  disaflSrm  the  sale  and  recover  the  goods. 

^  8.  If  the  purchaser  has  no  reasonable  expectation  of  being 
able  to  pay  for  them,  this  is  equivalent  to  an  intention  not  to 
pay. 

"  5.  If  one  takes  property  in  payment  of  an  existing  debt^ 
and  also  receives  a  small  cash  payment  at  the  time,  he  is- 
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only  protected  under  the  claim  of  being  an  innocent  purchaser 
for  Yalue  to  the  extent  of  the  cash  payment  made  at  the  time, 
and  if  the  jury  find  that  such  purchaser  has  reah'zed  a  sum 
equal  to  the  cash  paid,  they  are  warranted  in  finding  for  the 
plaintiff." 

The  court,  of  its  own  motion,  instructed: 

tT«  «  2.  The  mere  fact,  if  found,  that  Buck  was  insolvent 
at  the  time  of  purchase  from  the  plaintiffs  is  not  sufficient  to 
avoid  the  sale,  for  the  law  does  not  require  an  insolvent  per- 
son to  disclose  his  insolvency  when  he  is  not  asked  any  thing 
by  the  seller  concerning  his  insolvency  or  financial  standing; 
but  the  jury  must  believe  that  Buck  did  not  intend  to  pay  for 
the  goods  at  the  time  he  purchased  them. 

^*  8.  Even  if  it  be  proved  that  Buck,  at  the  time  of  the  pur- 
chase, had  no  reasonable  grounds  to  believe  that  he  would  be 
able  to  pay  for  the  goods,  this  will  not,  by  itself,  be  sufficient 
to  avoid  the  sale,  unless  the  jury  believe  that  Buck  did  not 
intend  to  pay  for  the  goods;  and  in  arriving  at  their  con. 
elusions  on  that  point  it  is  proper  for  the  jury  to  consider 
bis  financial  condition  at  the  time,  whether  solvent  or  not; 
whether  he  had  any  reasonable  grounds  to  believe  that  he 
would  be  able  to  pay  for  the  goods,  and  all  other  facts  proven 
in  the  case.  And  if  from  such  circumstances  they  believe 
that  he  did  not  intend  to  pay  for  the  goods,  the  sale  is  void 
as  to  all  persons  except  innocent  purchasers. 

^*4.  A  person  purchasing  goods  from  another  who  has  ob- 
tained them  through  fraud  will  not  be  protected  as  an  inno- 
cent purchaser,  if  the  only  consideration  he  has  paid  for  the 
goods  is  a  pre-existing  debt,  and  the  defendants  in  the  case 
will  not  be  protected  as  innocent  purchasers,  although  they 
paid  a  portion  of  the  consideration  in  cash,  if  the  jury  further 
find  that  they  received  on  the  purchase,  in  addition  to  the 
gooods  in  controversy,  other  goods  whose  title  is  undisputed, 
and  more  than  sufficient  to  reimburse  them  for  the  cash  out- 
lay.'' 

Motion  for  new  trial,  because  court  refused  each  instruction 
asked,  and  because  of  the  several  instructions  given  of  its  own 
motion;  finding  of  jury  contrary  to  law;  contrary  to  evidence; 
because  plaintiffs  were  surprised  ^^'  at  defendant's  evidence 
that  no  goods  were  hauled  to  warehouse  on  day  following  sale 
to  Armistead. 

Of  the  evidence,  it  is  sufficient  to  say,  that,  in  the  opinion 
of  the  court,  it  is  sufficient  to  support  the  verdict.    Under  the 
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rule  long  since  settled  in  this  court,  a  judgment  will  not  be 
reversed  here  upon  the  weight  of  evidence,  if  there  is  legal 
evidence  upon  which  the  verdict  might  have  been  found. 

We  may  as  well  say  here  that  if  there  was  error  in  the 
fourth  instruction  given  by  the  court  of  its  own  motion,  it 
was  in  the  appellants'  favor,  and  they  cannot  be  heard  to 
complain.  This  covers  the  fifth  asked  by  appellants,  and  re- 
fused. 

The  second  instruction  given  by  the  court  of  its  own  motion 
was  clearly  correct. 

The  only  serious  questions  in  the  case  arise  upon  the  court's 
refusal  to  give  instruction  number  three  asked  for  by  the  ap- 
pellants, and  the  giving  of  instruction  number  three  of  its 
own  motion.  Number  three  refused  is:  ^^If  the  purchaser 
has  no  reasonable  expectation  of  being  able  to  pay  for  them 
(the  goods),  this  is  equivalent  to  an  intention  not  to  pay." 
The  counsel  for  appellants  contend  that  this  was  held  in  the 
case  of  Taleott  v.  Henderson,  81  Ohio  St.  162;  27  Am.  Rep. 
601.  We  do  not  so  understand  that  case.  It  is  true  the 
court  said  in  that  case:  ''Hence,  if  a  purchaser  of  goods  has 
knowledge  of  his  own  insolvency,  and  of  his  inability  to  pay 
for  them,  his  intention  not  to  pay  should  be  presumed.  I 
would  go  a  step  further  (says  the  judge),  and  hold  that  an 
insolvent  purchaser  without  reasonable  expectations  of  ability 
to  pay,  should  be  presumed  to  intend  not  to  pay.''  But  it  is 
said  in  the  same  opinion,  ''  An  intention  on  the  part  of  the 
purchaser  of  goods  not  to  pay  for  them,  existing  at  the  time 
of  purchase,  and  concealed  from  the  vendor,  is,  unquestion- 
ably, such  a  fraud  as  will  vitiate  the  contract.  But  it  is  as  cer- 
tainly true,  on  the  other  ^^®  hand,  that,  where  no  such 
fraudulent  intent  exists,  the  mere  fact  that  the  purchaser  has 
knowledge  that  his  debts  exceed  his  assets,  though  the  fact  be 
unknown  and  undisclosed  to  the  vendor,  will  not  vitiate  the 
purchase.  Whether,  therefore,  a  contract  of  purchase,  where 
the  purchaser  fails  to  disclose  his  known  insolvency,  is  fraud- 
ulent or  not  depends  on  the  intention  of  the  purchaser,  and 
whether  that  intention  was  to  pay  or  not  to  pay  is  a  question 
of  fact  and  not  a  question  of  law." 

To  tell  the  jury  that  the  finding  of  the  fact  that  the  purchaser 
has  no  reasonable  expectation  of  being  able  to  pay  for  goods 
which  he  purchases  is  equivalent  to  finding  that  he  did  not 
intend  to  pay,  is  to  instruct  the  jury  upon  the  weight  of  the 
evidence,  which  the  constitution  of  the  state  forbids.    It  is 


May,  1898.]  Oavin  v.  Abmistead.  285 

tme  that  such  evidence  would  have  a  strong  tendency  to 
proye  that  it  was  the  purchaser's  intention  not  to  pay,  but  as 
jt  matter  of  law  it  is  not  conclusive,  and  it  is  wrong  to  tell  a 
jury  that  it  is:  Const.,  art  7,  sec.  28. 

The  first  part  of  instruction  number  three  given  by  the 
•court  is  not  happily  framed,  inasmuch  as  it  tends  to  leave 
the  iolpression  that  the  jury  could  not  find  that  the  sale 
was  vitiated  by  fraud  from  the  fact  alone  that  at  the  time  of 
the  purchase  the  purchaser  had  no  reasonable  expectation 
that  he  would  be  able  to  pay  for  the  goods.  But  in  the  sub- 
«eqnent  portion  of  the  instruction  the  court  told  the  jury  that 
they  must  find  that  the  purchaser  did  not  intend  at  the  time  of 
the  purchase  to  pay  for  the  goods,  before  they  could  find  that 
the  purchase  was  fraudulent;  and  that,  in  arriving  at  their 
<»nclusion  upon  that  point,  it  was  proper  for  them  to  con- 
sider the  financial  condition  of  the  purchaser  at  the  time  of  the 
purchase,  whether  he  was  solvent  or  not,  whether  he  liad  any 
reasonable  ground  to  believe  that  he  would  be  able  to  pay  for 
the  goods  and  all  other  facts  proven  in  ^^*  the  case.  And 
that  *'  if  from  sjich  circumstances  they  belie ve»  that  he  did 
cot  intend  to  pay  for  the  goods,  the  sale  is  void  as  to  all  per- 
sons except  innocent  purchasers."  Taking  the  instruction 
all  together  and  construing  it  in  the  sense  evidently  intended, 
it  announced  the  law  correctly. 

As  the  question  of  the  intention  of  Buck  to  pay  or  not  to 
pay  for  the  goods  he  bought  of  Gavin  &  Co.  at  the  time  he 
bought  was  a  question  of  fact  to  be  determined  by  the  jury 
from  all  the  facts  and  circumstances  in  proof  in  the  case,  and 
this  was  properly  submitted  to  the  jury  by  the  court's  in* 
etructions,  and  the  jury  have  found  in  favor  of  the  appellees, 
the  judgment  is  affirmed* 

BuNiT,  C.  J.f  did  not  participate  in  the  decision  of  this 
cause.  

FBAVDaLnrr  Pviiobasxrs.— If  the  pnrohater  of  goocli  oo  eredit  hat  no 
veaaooable  oxpeotation  of  being  able  to  pay  for  them,  it  U  equivalent  to  an 
intention  not  to  pay:  TakoU  t.  Hendertant  31  Ohio  8t  162;  27  Am.  Rep. 
601,  and  extended  note  thereto:  DmrreU  ▼•  Haley,  1  Paige,  492;  19  Am.  Deo. 
444t  and  note.  One  porchaiing  goods  on  crediti  knowing  hit  inaoWency  and 
inability  to  pay,  ta  not  guilty  of  auch  fraud  at  will  avoid  the  aale  if  he  pur- 
^haeed  without  the  preoonoeived  deaign  of  not  paying  for  them:  BidauU  r, 
Walm,  19  Mo.  26;  09  Am.  Dea  327,  and  note;  Bidault  t.  Wale$,  20  Mo.  646; 
€i  AnL  Dee.  206,  and  note.  This  question  is  fully  discussed  in  the  extended 
note  to  l%m^9Um  t.  BUmekard,  83  Am.  Deo.  708. 
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Gaines  v.  Bab^ 

167  ABKAMIiJ,  615.] 

IffAflTBB  An  Sbbtaht.— Ths  Patmknt  or  P&omra  oi  Waoh  It  Kov 
BssBMTiAL  to  the  existence  of  the  relation  of  master  and  aenrank 

Mabtbb  AMD  SxRYAitT,  Who  Ocxjupt  RELATION  OF.— The  attendantt  at » 
bath-house,  if  selected  and  subject  to  be  discharged  by  the  owner,  and 
performing  services  for  him  in  keeping  the  bathrooms  and  the  adjacent 
halls  clean,  oomfortable,  and  properly  heated,  are  his  senrants,  for  whose 
oondnot  or  negligence  he  is  answerable  to  his  patrons,  though  they,  and 
not  he^  pay  such  attendants  all  the  compensation  they  receive,  and  the 
attendants  when  performing  services  for  patrons  are  under  their  imme- 
diate controL 

Action  to  recover  for  injuries  received  by  plaintiff  while 
taking  a  vapor  bath  in  defendant's  bath-house  from  the  negli- 
gence of  an  attendant.  Persons  visiting  the  defendant's  bath- 
house generally  consulted  a  physician  respecting  the  baths  to 
be  taken.  They  purchased  tickets  of  the  manager  of  tho 
house,  paying  therefor  a  sum  which  included  the  price  of  tha 
baths  and  a  fee  for  an  attendant  therein,  if  an  attendant  was 
desired;  otherwise  they  paid  for  the  price  of  their  baths  and 
were  left  without  any  attendants.  The  attehdants  were  se- 
lected by  the  proprietor  or  his  manager,  and  he  exercised  tlia 
power  of  discharging  them  at  will,  and  also  of  assigning  them 
to  persons  applying  for  attendance.  Their  compensation^ 
however,  was  wholly  paid  in  fees  received  from  patrons  on 
whom  they  waited,  and  while  the  patron  was  bathing  the  at- 
tendant was  under  his  special  control  and  direction.  Under 
these  circumstances  the  defendant  in  this  action  claimed  that 
the  attendant,  by  whose  negligence  the  injury  Was  suffered^ 
was  not  a  servant  of  the  defendant,  but  of  the  plaintiff  him- 
self, and,  therefore,  that  the  defendant  could  not  be  liable^ 
even  though  there  had  been  negligence  on  the  part  of  the 
attendant  and  consequent  injury  to  the  plaintiff.  Judgment 
for  the  plaintiff,  defendant  appealed. 

O.  Q.  Latla,  and  Martin  and  Murphy ^  for  the  appellants. 

Wood  and  Henderson^  for  the  appellee. 

***  Mansfield,  J.  1.  The  exception  reserved  to  the  re* 
fusal  of  the  court  to  give  to  the  jury  the  first  instructioo 
requested  by  the  defendants,  and  the  exception  taken  to  the 
rejection  of  their  fourth  prayer,  raise  in  effect  the  same  ques- 
tion; and  the  point  made  upon  both  of  these  exceptions  is 
that  if  the  attendant,  John  Martin,  acted  under  the  plaintiff's 
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direction  or  control  while  administering  the  baths  he  was  the 
servant  of  the  plaintiff,  and  the  defendants  are  not  therefore 
liable  for  his  alleged  negligence.  But  we  think  the  conclu<» 
sion  thus  insisted  upon  is  not,  in  a  legal  sense,  deducible  from 
the  facts  stated  in  the  two  instructions  referred  to,  when  those 
facts  are  considered  in  the  light  of  all  the  other  circumstances 
of  the  case. 

Martin  waa  one  of  several  persons  connected  with  the  de» 
fendants'  bath-house  in  the  capacity  of  attendants  upon  per- 
sons who  desired  their  assistance  in  taking  baths.  These 
attendants  were  selected  by  the  manager  of  the  bath-house, 
and  during  the  period  of  their  service  enjoyed  the  ezclusivo 
privilege  of  administering  baths  and  of  receiving  the  fees 
allowed  therefor.  In  consideration  of  this  privilege,  they  not 
only  attended  at  the  bath-house  for  the  purpose  of  performing 
their  duties  in  assisting  bathers,  but  kept  the  bathrooms 
clean  and  made  the  halls  between  the  rooms  comfortable  by 
keeping  them  **^  properly  heated.  It  resulted,  from  the 
nature  of  their  employment  and  from  the  supervision  essen- 
tial to  the  usefulness  of  the  bath-house,  that  the  attendants 
should  bo  subject  to  the  general  control  of  the  manager  and 
to  dismissal  by  him  for  any  sufficient  cause.  The  manager 
had  power  to  assign  either  of  them  to  the  service  of  any  vis-^ 
itor  who  had  not  selected  an  attendant  for  himself,  and  they 
could  earn  no  fees  otherwise  than  by  using  the  rooms  and 
other  bathing  appliances  belonging  to  the  defendants.  Their 
labors  were  all  in  furtherance  of  the  business  enterprise  in 
which  the  defendants  were  engaged  ;  and  it  was  entirely  in- 
consistent with  the  interests  of  the  latter,  and  with  the  duty 
they  owed  to  the  public  as  lessees  and  proprietors  of  the  bath- 
house, that  attendants  upon  bathers  should  be  allowed  to  pur- 
sue their  calling  as  independent  contractors,  or  as  persona 
conducting  a  business  not  subordinate  to  the  business  of  the 
defendants.  This  being  so,  we  think  the  position  of  the  at-^ 
tendants  was  such  that  the  law,  in  affording  a  remedy  to  third 
persons  for  their  negligence,  will  regard  them  as  the  servants 
of  the  defendants,  whether  they  served  under  an  actual  con- 
tract with  the  defendants  or  not:  Cooley  on  Torts,  623;. 
Wood's  Master  and  Servant,  sec.  304. 

But  we  think  they  acted  under  a  contract  with  the  defend-^ 
ants;  and  it  is  not  speaking  accurately  to. say  that  the  ad- 
ministration of  baths  was  the  only  service  they  rendered  for 
the  fees  they  received.     The  fees  were  paid  to  them  by  per* 
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mission  of  the  defendants,  and  were  accepted  as  compensat* 
ing  them  for  all  their  labors  at  the  bath-house^  including  their 
services  in  keeping  the  rooms  and  halls  in  a  cleanly  and  oom« 
fortable  condition.  That  they  received  no  compensatioa  ex* 
<;ept  as  it  came  to  them  in  fees  paid  by  the  bathers  they  were 
selected  or  assigned  to  wait  upon,  and  that  bathers  had  the 
privilege  of  selecting  their  own  attendants  and  paying  the 
^*^  fees  directly  to  them,  are  facts  which  go  to  show  that 
the  amount  of  the  fees  to  be  paid  each  attendant  was  uncer- 
tain and  contingent;  but  such  facts  are  entirely  consistent 
with  the  proposition  that  the  right  to  earn  any  fees  at  all 
grew  out  of  a  contract  with  the  defendants.  Martin's  poei* 
tion,  then,  was  similar  to  that  of  a  servant  at  a  hotel,  to  which 
reference  is  made  by  way  of  illustration  in  the  case  of  Laugher 
▼.  Pointer^  5  Barn.  A  C.  579. 

In  that  case  it  was  held  that  where  the  owner  of  a  carriage 
hired  a  pair  of  horses  of  a  stable-keeper  to  draw  it,  and  the 
stable-keeper  provided  a  driver,  the  owner  of  the  carriage  was 
not  liable  for  an  injury  to  a  third  person  caused  by  the  driver's 
negligence.  '^This  coachman,"  said  the  court,  **  was  not  hired 
to  the  defendant;  he  had  no  power  to  dismiss  him.  He  paid 
him  no  wages.  The  man  was  only  to  drive  the  horses  of  the 
jobman.  It  is  true  the  master  paid  him  no  wages,  and  the 
whole  which  he  got  was  from  the  person  who  hired  the  horses, 
but  that  was  only  a  gratuity.  It  is  the  case  with  servants  at 
inns  and  hotels.  Where  there  is  a  great  deal  of  business  they 
frequently  receive  no  wages  from  the  owner  of  the  inn  or  hotel, 
and  trust  entirely  to  what  they  receive  from  the  persons  who 
resort  to  the  inn  or  hotel,  and  yet  they  are  not  the  less  the 
servants  of  the  innkeeper":  See,  also,  Quarman  v.  Burnett,  6 
Hees.  &  W.  *499.  Tbis  ruling,  it  will  be  noticed,  does  not 
make  the  payment  or  promise  of  wages  a  test  of  the  existence 
of  the  relation  of  master  and  servant;  nor  do  any  of  the  an* 
thorities  make  the  payment  or  expectation  of  compensation 
essential  to  the  creation  of  that  relation  as  to  third  persons. 
'''The  real  test"  as  to  such  persons,  says  Mr.  Wood,  *4e 
whether  the  act  (causing  an  injury)  is  done  by  one  or  another 
,  .  •  .  with  the  knowledge  of  the  person  sought  to  be  charged 
as  master,  or  with  his  assent,  express  or  implied":  Wood's 
Master  and  Servant,  sees.  ^^  7,  304,  806;  Mound  City  Paint 
etc.  Co.  V.  Conlon,  92  Mo.  221;  Kimball  v.  Cushman,  108  Mase. 
194;  4  Am.  Rep.  528;  Heygood  v.  State,  59  Ala.  51. 

There  are  many  cases^  of  such  familiar  occurrence  that  it  is 


Vaji  1893.]  Gaines  v.  Bard  269 

needless  to  mention  them,  in  which  the  duty  of  a  servant  to  his 
master  can  only  be  performed  by  acts  done  according  to  the 
direction  of  a  third  person  whose  convenience,  taste,  or  pliysical 
condition  determines  the  time  and  manner  of  doing  them.  If 
Martin  had  served  for  daily  wages  paid  directly  by  the  defend- 
ants, it  would  still  have  been  his  duty  to  them  to.  administer 
baths  to  the  plaintiff  according  to  the  directions  of  the  latter, 
who  was  guided  in  his  wishes  by  the  advice  of  his  physician. 
And  in  such  case  the  plaintiff  would  not  have  had  less  power 
to  discharge  Martin  as  an  attendant  at  the  bath-house  or  to 
regulate  his  general  conduct  there  than  he  had  in  the  present 
case.  In  either  case  he  could,  for  good  cause,  have  refused 
the  attendance  of  Martin,  but  he  could  not,  without  the  con- 
sent of  the  defendants,  have  engaged  the  services  of  one  whom 
they  had  not  authorized  to  act  as  a  regular  attendant.  Such 
being  our  view  of  the  relation  established  between  the  parties 
by  facts  not  in  dispute,  we  think  the  court  did  not  err  in  re- 
fhsing  to  give  the  defendants'  first  and  fourth  instructions. 

2.  The  defendants'  third  request  to  charge  was  in  substance 
that  although  Martin  was  their  servant,  if  the  plaintiff  gave 
him  permission  to  leave  him  after  his  legs  were  placed  in  the 
vapor  bath,  and  in  consequence  thereof  he  received  the  injury 
of  which  he  complains,  he  is  not  entitled  to  recover.  The 
court  added  to  this  a  clause  to  the  effect  that  in  the  case 
stated  by  the  instruction  the  defendants  would  not  be  liable 
unless  Martin  was  guilty  of  negligence  in  failing  to  respond 
promptly  to  the  plaintiff's  call  for  assistance.  The  modifica- 
tion was  proved  for  the  reason  that  there  was  testimony  tend- 
ing to  show  that  the  plaintiff  consented  to  Martin's  absence 
on  condition  ^^  that  he  would  return  promptly  on  being 
called,  and  that  his  failure  to  do  so  caused  or  aggravated  the 
injury. 

8.  Bnt  the  court's  third,  fourth,  and  fifth  instructions  were 
not  applicable  to  the  only  facts  constituting  a  cause  of  action 
which  the  evidence  tended  to  prove.  The  plaintiff's  leg  was 
injured  either  in  the  vapor-box  or  in  a  bathtub  in  which  he 
placed  it  after  he  left  the  vapor  bath.  If  the  injury  was  re- 
ceived in  the  tub,  there  is  no  contention  that  it  was  due  to  the 
negligence  of  Martin  or.  any  other  attendant.  If  it  was  re- 
ceived at  the  vapor-box  through  the  want  of  proper  attend- 
ance, or  because  the  defendants  were  guilty  of  negligence  in 
the  construction  of  the  box,  or  in  failing  to  see  that  it  was  in 
a  safe  condition  at  the  time  the  plaintiff  used  it,  they  were 
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liable  for  the  injury.  The  injury  was  peculiar  in  its  effect 
upon  the  leg,  and  although  the  plaintiff  testified  that  it  was 
«  burn,  and  was  received  in  the  vapor-bozy  he  was  unable  to 
state  the  immediate  cause  of  it  Whatever  may  have  been 
the  cause,  the  evidence  did  not  warrant  a  finding  that  there 
was  any  neglect  in  fixing  the  temperature  of  the  vapor  bath, 
for  it  shows  that  the  temperature  of  that  bath  could  not  be 
•controlled  by  the  attendants,  and  was  uniform  except  as  it 
was  affected  by  the  weather.  The  third,  fourth,  and  fifth  in- 
structions were  therefore  abstract  and  misleading,  for  each  of 
them  applies  only  to  a  case  of  neglect  in  preparing  a  bath  the 
temperature  of  which  was  made  too  high.  For  this  error  in 
the  court's  charge,  the  judgment  must  be  reversed,  and  the 
cause  remanded  for  a  new  triaL 
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Montgomery  v.  Saybb. 

[VOO  Cauvoknia,  182.] 

PBnrciFAL  Am  Svkrt.^Iv  a  Pbomibsort  Noti  Is  Exioutid  bt  Oitb 
Pebboh  to  Sboorb  the  payment  of  another  promisory  note  made  by 
another  person,  the  maker  of  the  first  nofce  ia  in  legal  eflfeot  a  anrety  of 
the  maker  of  the  second,  and  is  relieved  from  liability  by  a  release  of  a 
jodgment  recovered  on  the  second  note,  or  by  the  failure  of  the  judg- 
ment creditor  to  enforce  snch  jadgment  and  his  selling  or  joining  in  the 
sale  of  the  land  upon  which  it  was  a  lien  for  less  than  its  real  yalue, 
when  by  taking  out  an  execution  on  his  judgment  and  selling  the  land 
at  its  real  value  he  would  have  realized  sufficient  to  have  paid  the  second 
note,  and  thereby  have  rendered  any  resort  to  the  surety  unnecessary. 

KviDEVOB  OF  THK  Valub  OF  Land. — When  the  question  is  whether  a  prin* 
eipal,  by  uniting  in  a  conveyance  and  sale  of  land  instead  of  selling  it 
nnder  execution,  has  thereby  injured  a  surety  of  the  debt  for  which  the 
judgment  was  entered,  the  question  to  be  submitted  to  the  jury  is  nofe» 
what  ia  the  cash  yalne  of  the  land  if  sold  by  the  sheriff  at  public  auction^ 
bnlTwhat  is  its  fair  market  value  at  the  time  of  the  sale  thereof? 

EvmiifOB  OF  THB  Valub  of  Lahd  Is  Not  Neobssarilt  Coswiked  to  thb 
Vbrt  Day  on  which  it  was  sold,  but  may  include  other  periods  befor* 
and  after  snch  sale. 

W.  F.  Qoad  and  Arthur  RodgerSy  for  the  appellant 
(jlearge  A.  Nourse,  for  the  respondentt. 

*«»  McFabland,  J.  This  is  an  appeal  by  plaintiff  from  a 
jadgment  in  favor  of  defendant,  and  from  an  order  denying  a 
motion  for  a  new  trial.  The  main  history  of  the  case  is  stated 
in  the  opinion  of  this  coart  upon  a  former  appeal  {Montgomery 
V.  Sayre^  91  Cal.  206);  and  it  need  not  be  repeated  here. 

The  first  question  in  the  cnse  is  whether  or  not  Sayre,  de- 
ceased, made  the  ten  thousand  doUar  promissory  note  to  ap» 
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pellant  sued  on  as  surety  for  W.  8.  Chapman.  Respondent 
contends  that  this  question  was  decided  affirmatively  by  thi^. 
court  on  the  former  appeal,  and  that  snob  decision  is  the  law 
of  the  case.  This  court  did  say  in  iis  opinion  on  that  ap- 
peal that  ^'Sayre  was,  in  law,  a  surety";  but  we  will  not  in- 
quire into  the  somewhat  complicated  question  whether  that 
statement  was  necessary  to  the  determination  of  that  appeal^ 
and  therefore  the  law  of  the  case;  because  we  think  that  the 
correctness  of  that  statement  otherwise  appears.  Indeed  it 
appears  from  the  complaint  itself,  which  includes  the  presen* 
tation  of  the  claim  to  the  executor. 

It  is  not  pretended  in  the  complaint  that  the  Sayre  note  for 
ten  thousand  dollars  was  not  given  as  security  in  some  form, 
or  that  an  action  could  be  maintained  upon  it  as  on  any  or- 
dinary promissory  note,  without  averring  extrinsic  facts  other 
than  those  appearing  upon  its  face.  The  complaint  averts  that 
on  April  19, 1884,  the  Pioneer  Mining  Company,  a  corporation, 
made  and  delivered  to  appellant  (Montgomery)  its  promissory 
note  for  one  hundred  and  ten  thousand  dollars,  and  **  that  said 
note  was  indorsed  by  Wm.  S.  Chapman."  (The  evidence 
shows  that  the  indorsement  was  preceded  by  the  words:  *^  De- 
mand, notice,  and  protest  waived  April  19, 1884.")  It  is  then 
averred:  ^^That  at  the  time  of  said  delivery  of  said  note,  and 
to  secure  the  ^^^  payment  of  the  same,  there  was  delivered 
to  plaintiff  by  way  of  pledge  all  the  capital  stock  of  said  cor- 
poration except  thirty  shares  thereof,  and  said  corporation 
did  execute  to  plaintiff  its  mortgage  on  the  Pioneer  mine  in 
Sierra  county,  in  said  state,  and  said  A.  L.  Sayre,  now  de- 
ceased, who  was  then  living,  did  make,  execute,  and  deliver 
his  promissory  note,  hereafter  designated  as  the  '  Sayre  note,' 
bearing  even  date  herewith,  for  the  sum  of  ten  thousand  dol- 
lars (110,000"),  the  same  being  the  note  here  sued  on.  It  is 
then  further  averred  that  several  payments  were  made  from 
time  to  time  on  said  note  for  one  hundred  and  ten  thousand 
dollars;  that  afterwards  plaintiff  foreclosed  said  mortgage  on 
the  Pioneer  mine;  that  the  proceeds  of  the  sale  of  the  mine 
under  said  foreclosure  was  applied  to  the  payment  of  said 
note,  but  was  not  suflBcient  to  satisfy  it;  that  a  deficiency 
judgment  was  entered  and  docketed  against  said  corporation 
and  against  said  Chapman  for  sixty-one  thousand  five  bun* 
dred  and  fifty-four  dollars  and  thirteen  cents;  that  thereafter 
certain  payments  were  made  on  said  note  and  judgment;  and 
that  there  remains  due  and  unpaid  on  said  note  and  judgment 


Oct  189a]  Montgomery  v.  Sayrb.  278 

the  Bum  of  thirty-four  thousand  five  hundred  and  fifty-one 
dollars  and  twenty  cents.  It  is  further  averred  that  said  cor* 
poration  has  no  other  property,  and  that  its  oapital  stock  is 
valueless;  and  upon  these  averments  plaintiff  bases  his  right 
to  recover  the  amount  of  the  Sayre  note. 

From  the  foregoing  averments  it  seems  quite  clear  to  us 
that  Sayre  was  a  surety  for  Chapmau — for  Chapman  as  well 
as  for  the  mining  company.  It  appears  that  on  April  19, 
1884y  there  was  made  and  delivered  to  appellant  a  promissory 
note  for  one  hundred  and  ten  thousand  dollars,  signed  at  the 
bottom  by  the  Pioneer  company,  and  indorsed  by  Chapman, 
and  that  *'  to  secure  the  payment  of  the  same"  Sayre,  deceased, 
made  the  "  Sayre  note"  for  ten  thousand  dollars.  It  was  to 
secure  the  one  hundred  and  ten  thousand  dollars  just  as  it 
stood — with  the  names  of  the  responsible  parties  ^^^  thereto, 
the  maker  and  indorser  written  therein  and  thereon — that 
Sayre  made  his  note.  The  only  liability  which  he  assumed 
to  appellant  was  that  if  the  persons  who  signed  said  one  hun- 
dred and  ten  thousand  dollar  note,  the  one  in  form  as  maker, 
and  the  other  as  indorser,  with  demand  and  notice  waived, 
shoald  fail  to  pay  the  same,  he  (Sayre)  would  be  liable  for 
the  same  to  the  extent  of  his  ten  thousand  dollar  note.  He 
based  his  contingent  liability  upon  the  probable  financial 
ability  of  both  the  mining  company  and  Chapman;  as  to  him 
they  were  both  principals,  and  he  was  exonerated,  if  by  any 
act  of  appellant  the  latter's  rights  or  remedies  against  either 
the  mining  company  or  Chapman  were  impaired,  suspended, 
or  destroyed.  And  this  conclusion  is  made  still  more  appar- 
ent by  the  fact  that  the  one  hundred  and  ten  thousand  del* 
lar  note  was  merged  in  a  deficiency  judgment  against  both 
the  mining  company  and  Chapman. 

Sayre,  then,  being  a  surety,  he  was  exonerated:  1.  If 
appellant  Montgomery  released  Chapman  from  all  liability 
under  said  judgment,  and  thus  released  the  surety;  or  2.  If 
Montgomery,  having  a  judgment  lien  upon  land  of  Chapman 
which,  if  sold  at  its  real  value,  would  have  realized  a  suf* 
ficient  amount  of  money  to  satisfy  all  indebtedness  of  the 
latter  to  the  former,  including  said  judgment,  united  with 
Chapman  in  selling  and  conveying  said  land  at  private  sale 
to  one  Hughes  for  a  price  far  less  than  its  real  value. 

The  jury  returned  a  general  verdict  for  defendant,  no  spe* 
dal  issues  having  been  submitted  to  them;  and  it  is  quite 
clear  that  they  were  warranted  by  the  evidence  in  finding  the 
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first  of  the  said  two  propositions  in  favor  of  respondent — that 
is,  that  Montgomery  released  Chapman. 

And  there  is  no  specification  of  the  insufficiency  of  the 
evidence  to  support  such  a  finding,  or  of  any  erroneous  ral* 
ing  of  the  court  as  to  the  admissibility  of  evidence  on  that 
point  Respondent  contends  that  the  general  verdict  imports 
a  finding  in  his  favor  of  all  the  material  issues,  and  therefore 
a  finding  that  appellant  ^®*  released  Chapman;  and  that 
this  being  so  it  is  immaterial  whether  or  not  the  court  com* 
mitted  any  error  with  respect  to  the  second  question  as  to  the 
value  of  the  land  sold  to  Hughes.  Appellant  contends,  how* 
ever,  that  it  cannot  be  known  upon  what  ground  the  jury 
based  their  verdict,  and  therefore  if  the  court  committed 
errors  about  the  question  of  the  value  of  the  land,  the  judg* 
ment  should  be  reversed.  We  will  assume,  for  the  purpose  of 
this  decision,  that  appellant's  view  of  the  matter  is  correct, 
because  we  do  not  think  that  the  court  committed  any  re- 
versible error  in  its  rulings  concerning  the  value  of  the  land. 

With  respect  to  the  question  of  the  value  of  the  land,  ap- 
pellant took  a  number  of  exceptions  to  the  rulings  of  the  court 
in  passing  upon  offered  evidence  and  instructing  the  jury 
on  that  subject.  The  various  exceptions,  however,  present 
mainly  one  point,  which  may  be  stated  as  follows:  Api)eilant 
contended  that  the  only  question  proper  to  be  asked  witnesses 
on  the  subject  of  value  was,  what  would  the  land  have  brought 
if  respondent  had  taken  out  an  execution  and  had  it  sold  by 
the  sheriff  at  public  auction  for  full  cash  value?  While  the 
court  admitted  evidence  that  in  the  region  of  the  land  in 
question  large  tracts  of  land  had  never  been  sold  for  all  cash, 
but  for  from  one-fourth  to  one-third  cash,  and  the  balance  on 
reasonable  time  and  at  a  reasonable  rate  of  interest  secured 
by  mortgage  on  the  land  sold,  and  allowed  witnesses  to  be 
asked  the  general  queition:  "  What  was  the  fair  market  value 
of  the  land  at  the  time  of  the  sale  to  Hughes?"  In  this  rul- 
ing the  court,  in  our  opinion,  did  not  commit  error.  The  ap- 
pellant declined  to  pursue  his  lien  against  the  land,  and  sold 
it  at  private  sale;  and  having  done  so,  the  question  before  the 
jury  was  the  difference  between  the^amount  for  which  it  was 
sold,  and  its  fair  market  value  at  the  time  of  sale.  And  in 
arriving  at  the  real  value  of  the  land,  the  jury  were  not  con- 
fined in  this  case,  any  more  than  they  would  have  been  in 
any  other  case,  to  what  it  would  have  brought  at  a  forced 
sale  for  cash.     They  had  ^^^  the  right  to  consider  the  char- 
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acter  and  sitcfaiion  of  the  propertji  and  the  usual  methods 
by  which  Bales  of  each  property  were  affected,  where  there 
were  parties  wanting  to  sell,  and  parties  wanting  to  buy.  In- 
deed, it  would  haye  been  practically  impossible  to  have  de- 
termined  the  market  value  of  such  land  upon  the  supposition 
of  full  cash  payment,  for  there  had  been  no  such  sales.  It 
was  proper,  therefore,  for  the  jury  to  have  such  information 
as  the  said  ruling  of  the  court  allowed  them.  The  testimony 
admitted  tended  to  show  the  fair  market  value  of  the  land, 
and  furnished  proper  aid  to  the  jury  in  determining  such 
value.  The  case  of  Cassin  v.  Marshall^  18  CaL  689,  cited  by 
appellant,  dealt  with  facts  very  different  from  those  in  the 
case  at  bar.  It  is  to  be  remarked  also,  that  the  sale  from  ap- 
pellant to  Hughes  was  for  a  yery  small  amount  in  cash|  and 
the  balance  on  time  secured  by  mortgage. 

It  is  also  contended  that  the  court  erred  in  allowing  somo 
testimony  of  the  amounts  for  which  Hughes  sold  some  small 
parts  of  the  land  *'  a  few  months"  after  the  sale  to  him.  This, 
considering  the  other  evidence  in  the  case,  would  be  a  matter 
of  too  small  importance  to  work  a  reversal  of  the  judgment, 
even  if  it  be  conceded  that  the  ruling  was  erroneous.  But 
we  do  not  think  that  the  ruling  was  erroneous.  While  the 
thing  to  be  determined  is  the  value  on  the  day  in  question, 
still,  evidence  is  not  necessarily  confined  to  that  very  day. 
Evidence  of  value  for  short  periods  before  and  after  the  day 
in  question  has  been  frequently  allowed.  Its  allowance  is 
greatly  within  the  discretion  of  the  court,  and,  under  the  cir* 
cumstances  of  this  case,  we  do  not  think  that  such  discretion 
was  abused. 

The  judgment  and  order  appealed  from  are  affirmed. 

Dk  Haven,  J.,  Fitzgsbald,  J.,  Gaboutts,  J.,  and  Habbi- 
soN,  J.,  concurred. 

Rehearing  denied.  

EvnwiCB  OF  THi  Valub  ow  LAKV.^Tbit  qnettioii  la  disonased  in  Elmot$ 
^.Johtmm,  143111.  513;  3d  Am.  St.  Rep.  401;  Laingy.  UniUd  New  Jtrmif 
B.R.HC.  Co,t  54  N.  J.  L.  576;  83  Am.  St.  Rep.  682»  and  note;  Jone§  t. 
Srieete.  IL  B.  Co.,  151  Pa.  St  30;  31  Am.  St.  Rep.  722,  and  note,  and 
<iaihiiher  ▼.  Ktmmerer,  144  Pa.  St  509;  27  Am.  St  Rep.  673,  and  note. 

SuKETTHHip — Rblkasb  OF  SuBBTT. — A  failure  of  a  creditor  to  revive  a 
JQitgment  does  not  release  a  snrety  in  the  absence  of  an  agreement  that  snoh 
jadgment  shonM  be  kept  revived  for  his  benefit:  CcunfhtU  v,  SJietman^  151 
Pa.  8t  70;  31  Am.  St.  Rep.  735,  and  note  with  the  cases  collected.  Se« 
the  extended  notes  to  Thorn  v.  Pinkham,  30  Am.  St  Rep.  339,  and  8coU  « 
'Wier,  28  Am.  St  Rep.  691. 
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People  v.  Bakeb. 

[100  CalifobnU,  1£8.] 

GBDiniAL  Law.^Av  iMFORMATioir  Chabguto  as  OmssE  la  not  matoriallj^ 
defeotive  beoause  it  does  not  oontaia  the  word  "  information*'  in  th» 
body  of  the  pleadings  if  inch  word  is  used  in  the  heading,  and  the  faot» 
■pecifically  alleged  constitnte  the  crime  soaght  to  be  charged. 

Gbiminal  Law — Vkmui,  Statkmknt  of. — An  information  having  in  th» 
body  thereof  the  words  ''county  of  Los  Augeles,  state  of  California,*'^ 
and  charging  the  commission  of  a  crime  "at  the  county  and  state  afore* 
said,"  sufficiently  avers  the  place  of  such  commission. 

FoBOBaT.— A  Mortgaob  of  a  Hombsteau  Mat  Bb  a  Fobgebt  and  punish- 
able as  such,  though  it  purports  to  be  executed  by  the  husband  alone^ 
and  would  therefore  be  inoperative,  even  if  genuine,  if  such  mortgage 
was  forged  with  intent  to  defraud  a  person  named  in  the  information. 

FOBOBBT. — A  SUFFICIKNT  UtTERIKO  OF  A  FOBGBD   MOBTOAOB  is  shoWn  by 

evidence  tending  to  prove  that  it  was  placed  upon  record  by  a  person 
other  than  the  mortgagee,  though  never  delivered  to  the  latter,  if  the 
object  of  placing  it  upon  record  was  to  obtain  a  loan  from  him  and  to 
otherwise  defraud  him. 

FoBGBBY — Ikdiotmbnt— Vabianob. — Thb  Fact  That  a  Mobtgagb  Al> 
LBOBD  to  have  been  forged  does  not,  as  set  out  in  the  indictment,  contain 
a  copy  of  the  certificate  of  acknowledgment  affixed  thereto,  does  not 
establish  a  fatal  variance. 

FoBOBBY — £viDBMCB.'If  a  mortgage  alleged  to  have  been  forged  is  set  out 
in  the  indictment,  and  contains  a  copy  of  the  note  to  be  secured  thereby, 
it  is  not  error  to  admit  evidence  of  the  signing  of  the  notei,  as  well  a» 
the  mortgage  by  the  accused. 

JuBY  Tbial.— Though  a  Oommbnt  by  thb  Goubt  Dobino  the  Trial  of  ▲ 
Criminal  Cadsb  respecting  the  mode  in  which  the  attorney  for  the  ac- 
cused conducts  his  examination  may  be  unnecessarily  harsh,  yet  the  jndg* 
ment  of  oonviction  will  not  be  reversed  on  that  gronnd,  if  from  the  whole 
case  it  does  not  appear  that  the  accused  was  injured  thereby. 

J.  0.  Peck  and  S.  M.  White^  for  the  appellant 
Attorney  Qenerai  W.  H,  H.  Hart^  for  the  respondent. 

^^*  McFarland,  J.  The  defendant  wa8  charged  with  and 
convicted  of  the  crime  of  forgery,  and  appeals  from  the  judg* 
ment  and  also  from  an  order  denying  a  motion  for  a  neir 
trial. 

The  appellant  makes  a  great  many  points  in  his  briefs^ 
and  elaborately  argues  them;  and  we  will  notice  briefly  what 
we  consider  the  most  important  of  such  points. 

1.  Appellant  contends  that  the  information  is  fatally  de* 
fective,  because  the  word  'information"  is  not  used  in  the 
body  of  that  pleading.  The  word  ^information"  appears  a» 
a  heading  of  the  pleading,  and  the  body  of  the  pleading  com- 
mences as  follows:  *'The  said  Edward  L.  Baker  is  accused 
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by  the  district  attorney/'  etc.  But,  as  the  pleading  alleges 
all  the  facts  necessary  to  constitute  the  crime  sought  to  be 
charged,  it  is  not  defective  merely  because  the  word  ^  infor- 
mation" is  not  used  in  the  body  of  the  instrument  The 
variation  from  the  usual  form  was,  we  presume,  the  effect  of 
oversight,  or,  perhaps,  of  an  unexplainable  desire  to  take  a 
new  departure;  but  this  variation  is  not  sufficiently  material 
to  make  the  pleading  invalid. 

We  think,  also,  that  the  averment  of  venue  is  sufficient; 
the  words  ^  county  of  Los  Angeles,  state  of  California,"  hav* 
ing  been  need  in  the  first  part  of  the  information,  it  was  saffi* 
€ient  afterwards  to  allege  that  the  crime  was  committed  *'at 
the  county  and  state  aforesaid." 

2.  The  alleged  forgery  was  of  a  certain  mortgage,  purport- 
ing to  have  been  signed  by  one  Morris  M.  Green;  and  it  is 
eontended  by  appellant  that  because  said  Green  was  a  mar- 
ried man,  and  th^re  was  a  homestead  declaration  on  the 
property  covered  by  the  mortgage,  therefore  no  forgery  in 
law  could  be  committed  by  signing  the  name  of  Green  alone 
to  the  instrument.  But  if  the  instrument  was  falsely  made 
in  the  name  of  Green,  with  intent,  as  is  alleged  in  the  infor- 
mation, to  defraud  the  said  Morris  M.  Green  and  one  Strass* 
forth,  from  whom  the  money  was  to  be  borrowed  on  the 
mortgage,  ^^  the  act  was  forgery,  whether  or  not,  as  a 
matter  of  law,  the  mortgage  would  have  been  good  without 
the  execution  of  it  by  both  husband  and  wife. 

The  mortgage  was  placed  on  record  in  the  recorder's  office 
by  the  appellant,  or  by  one  Hoy,  who  was  the  principal  in 
the  alleged  crime,  because  Strassforth,  who  was  to  loan  the 
money  on  the  mortgage,  desired  it  to  be  placed  on  record  be- 
fore he  examined  the  title;  and  we  think  that,  under  the  cir- 
•comstances,  this  was  a  suffifcient  uttering  of  the  alleged 
forged  instrument,  although  it  was  not  in  any  other  way  de- 
livered to  Strassforth,  who  about  that  time  began  to  suspect 
the  fraud. 

8.  The  mortgage  introduced  in  evidence  had  attached  to  it 
a  certificate  of  acknowledgment,  while  the  copy  of  the  mort- 
gage set  forth  in  the  information  did  not  have  such  certificate. 
"We  do  not  think  that  this  was  a  fatal  variance. 

4.  The  mortgage  as  set  forth  in  the  information  contained 
a  copy  of  a  promissory  note  which  it  was  given  to  secure;  and 
we  do  not  think  that  the  court  erred  in  allowing  proof  of  the 
ttgning  of  the  note  as  well  as  the  mortgage.    They  were  both 
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parts  of  the  same  tranaaction,  and  one  was  preliminary  to 
the  other. 

6.  We  have  examined  the  instructions  given  to  the  jury  by 
the  court  and  those  asked  by  defendant,  and  refused,  and  we 
do  not  see  any  errors  committed  by  the  court  in  the  matter 
of  instructing  the  jury.  Of  the  instructions  asked  by  the  de* 
fendant,  and  refused,  those  which  were  correct  were  given  in. 
other  parts  of  the  charge. 

6.  There  are  a  great  many  exceptions  in  the  record  to  th» 
rulings  of  the  court  upon  the  admissibility  of  evidence;  but 
we  see  no  material  error  committed  by  the  court  in  such, 
rulings. 

7.  The  most  serious  point  made  by  appellant  is,  that  dur-> 
ing  the  pro<*re8s  of  the  trial  the  court  unnecessarily  and  an* 
justly  ceubi^ied  the  attorney  of  appellant,  and  applied  to  bift 
conduct  of  the  case  improper  adverse  criticism,  and  thus 
prejudiced  the  jury  against  the  attorney,  ^*^  and  therefoie 
against  appellant  This  contention  has  certainly  some  plan* 
sible  reasons  for  its  support;  but,  after  a  full  consideration  of 
the  whole  matter,  we  do  not  think  that  what  passed  from  the 
court  to  appellant's  counsel  was  of  sufficient  impropriety  or 
importance  to  warrant  us  in  setting  aside  the  verdict 

The  great  difficulty  with  an  appellate  court  in  determining 
such  a  question  is  to  learn  from  a  dry,  printed  transcript  the 
true  character  and  quality  of  the  thing  complained  of.  It  ia 
not  photographed  before  us;  and  we  cannot  know  the  tone, 
the  emphasis,  the  expression,  the  manner  with  which  the 
thing  was  said  or  done.  The  language  complained  of  related 
mainly  to  what  the  court  considered  an  unnecessary  con-^ 
sumption  of  time  by  appellant's  counsel  in  examining  and 
cross-examining  witnesses,  making  objections,  etc.  The  court 
no  doubt  might  have  confined  counsel  within  proper  limits  of 
time  in  conducting  the  defense  by  the  use  of  less  harsh  lan- 
guage; but  that  nice  mingling  of  the  fortiter  in  re  and  the 
iuaviter  in  tnodo,  which  would  enable  a  presiding  judge  ta 
always  keep  in  hand  the  orderly  conduct  of  a  trial  without 
an  occasional  jerk,  is  not  to  be  often  expected.  Counsel  for 
appellant  seems  to  have  been  entirely  respectful  in  his  man- 
ner to  the  court;  but  his  repetition  of  questions,  many  of  which 
were  pointless,  was  a  useless  waste  of  time.  Some  of  the  wit- 
nesses for  the  people  had  been  examined  on  a  previous  trial 
of  another  person  for  the  same  offense,  and  upon  a  prelim- 
inary examination  before  a  magistrate;  and  counsel  for  ap-^ 
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pellant  asked  tliem  a  great  many  qTseetionB  about  what  they 
had  testified  on  those  former  occasions.  This  was  proper,  of 
course,  if  there  had  been  an  apparent  intent  to  show  a  differ- 
ence between  their  former  and  their  present  testimony;  but 
moet  of  the  questions  were  whether  or  not  they  had  said 
things  on  the  former  occasions  which  were  exactly  the  same 
things  to  which  they  had  just  then  presently  testified.  All 
this  was  no  doubt  trying  to  the  patience  of  the  court;  and 
while  some  of  the  language  used  by  the  court  to  counsel  is 
not  ^**  at  all  to  be  commended,  we  do  not  think  that,  con- 
sidering the  whole  case,  the  appellant  was  prejudiced  or  in- 
jured thereby. 

There  are  no  other  points  necessary  to  be  considered. 

The  judgment  and  order  appealed  from  are  affirmed. 

Gaboutte,  J.,  Patebson,  J.,  Harbison,  J.,  FiTzasBALD,  J^ 
and  Db  Haven,  J.,  concurred. 

Rehearing  denied.  

Ibpiotmbiit.^Allboatioh  ov  Tms  akd  Plaob:  Palmer  ▼.  People^  138 
Dl.  356;  32  Am.  St  B«p.  146. 

FoBOBBT— Imtbrt.— The  essential  element  of  forgery  consista  in  the  in- 
tent: StaU  T.  WheeUrt  20  Or.  192;  23  Am.  St.  Rep.  119,  and  note.  So 
where  the  foiged  paper  is  snch  that  it  might*  from  its  nature  and  the  oonrse 
«f  bnsinesB  deoeive  or  mislead  to  the  prejadice  of  another  person  the  urime 
is  eomplete:  State  ▼.  ChvB^  101  N.  C.  770;  9  Aul  St.  Rep.  53,  and  note. 
Tb»  question  is  fully  discussed  in  the  extended  notes  to  Hendricks  r.  State^ 
8  Am.  St.  Rep.  466,  and  Arnold  ▼.  Cost,  8  Am.  Dea  306,  and  in  Peop^s  ▼• 
Mmtm,  100  CaL  664.  jpoO,  223,  and  note. 
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[100  Califobwia,  202.] 

WiLU — Olographic — ^What  Suvficibnt. — The  words:  *'CroI1depdro,  feb* 
mary  3,  1892.  this  is  to  serifey  that  ie  levet  to  mey  wife  Real  and  per* 
mal  and  she  to  dispose  for  them  as  she  wis,"  constitute  a  good  olographio 
will,  and  should  be  read  as  follows:  "Corral  de  i'iedra,  February  8, 
1892.  This  is  to  certify  that  I  leave  to  my  wife  [my]  real  and  personal 
[property],  and  she  to  dispose  of  them  as. she  wishes." 

WlLU — CoKSTKUCrioN.^Conrts,  in  reading  wills,  always  supply  obTionsly 
omitted  words  wheneyer  the  word  omitted  is  apparent^  and  no  other 
word  will  supply  the  defect. 

WiUiam  Shipaey,  for  the  appellants. 

WUcoxon  and  Botddin^  and  /.  M.  WUcoxon^  for  the  respond* 
ent 
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The  Court.    For  the  reasons  given  in  the  opinion  filed 
by  this  department  June  27,  1893,  the  judgment  and  orders 
appealed  from  are  affirmed. 
The  following  is  the  opinion  above  referred  to: 

Belcher,  C.  Patrick  Donohue  died  in  San  Luis  Obispo 
county  on  the  nineteenth  day  of  February,  1892,  leaving  sur- 
viving his  wife,  the  respondent,  Kate  Donohue,  but  no  chil- 
dren, and  also  leaving  an  estate,  consisting  of  real  and 
personal  property  of  the  value  of  about  fifteen  thousand  dol- 
lars. His  heirs  at  law,  other  than  his  widow,  were  one  sister 
and  several  nephews  and  nieces,  children  of  two  deceased 
brothers.  In  due  time  the  widow  filed  in  the  superior  court 
of  San  Luis  Obispo  county  her  petition  in  proper  form,  asking 
that  a  paper  accompanying  the  petition  be  admitted  to  pro- 
bate as  the  last  will  of  her  deceased  husband.  The  accom- 
panying paper,  as  is  shown  by  a  photographic  copy  thereof 
brought  here  in  the  record,  reads  as  follows: 

'^  Crolldbpdro,  february  8,  1892. 
^  this  is  to  serifey  that  ie  levet  to  mey  wife  Real  and  per- 
Bnal  and  she  to  dispose  for  them  as  she  wis. 

"Patrick  Donohub." 

A  day  was  set  for  hearing  the  petition,  and  on  that  day  the 
sister  and  one  nephew  and  four  nieces  of  the  decedent  ap- 
peared and  filed  written  grounds  of  opposition  to  the  probate 
of  the  alleged  will.    The  grounds  stated  were  as  follows: 

1.  "Said  instrument  is  not  a  will,  nor  is  it  the  last  will  or 
testament  of  said  Patrick  Donohue,  deceased. 

^^^  2.  "Said  instrument  was  not  written  by  said  Patrick 
Donohue  freely  or  voluntarily,  or  at  all. 

8.  "At  the  time  of  the  execution  of  said  instrument  said 
Patrick  Donohue,  in  executing  the  same,  was  under  duress, 
menace,  fraud,  and  undue  influence,  and  he  was  not  then 
competent  to  make  a  last  will  and  testament;  at  the  time  of 
the  execution  of  said  instrument,  and  for  some  time  prior 
thereto,  said  Patrick  Donohue  was  at  his  home  at  Corral  de 
Piedra,  in  the  above-named  county,  and  was  sick,  and  in  great 
pain  and  suffering  of  body  and  mind;  that  his  wife,  Mrs.  ICate 
Donohue,  who  now  petitions  to  have  said  instrument  admitted 
to  probate  as  a  will,  constantly  and  repeatedly  importuned, 
harassed,  and  annoyed  said  Patrick  Donohue,  deceased,  con* 
cerning  his  and  her  property  and  the  disposition  thereof,  and 
gave  him  no  rest,  peace,  or  quiet  upon  the  subject,  and  re- 
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peatedly  urged  him  to  transfer  such  property  to  her  by  deed 
or  will;  that  in  order  to  pat  a  stop  to  such  importunities,  and 
thereby  obtain  for  himself  some  peace,  said  Patrick  Donohue, 
being  by  his  said  wife  thereto  coerced  and  unduly  influenced 
as  aforesaid,  did  sign  the  aforesaid  instrument,  but^not  in- 
tending the  same  as  or  for  his  last  will  or  testament,  and  the 
«ame  is  not  his  testament  or  will." 

The  petitioner  served  and  filed  her  answer  to  the  opposi- 
tion, fully  controverting  thereby  all  the  facts  alleged  by  the 
<x>ntestants. 

The  case  was  thereafter  tried  before  a  jury,  and  the  follow- 
ing special  issues  were  framed  and  submitted  to  them  for 
decision: 

1.  Is  the  document  presented  for  probate  the  last  will  of 
Patrick  Donohue,  deceased  f 

2.  Was  said  document  entirely  written,  dated,  and  signed 
by  the  hand  of  Patrick  Donohue  himself  7 

3.  If  said  document  was  written  and  signed  by  said  Douo* 
hue,  was  it  written  and  signed  freely  and  voluntarily? 

4.  If  said  document  was  written  and  signed  by  said  Dono- 
hue, was  the  same  executed  by  him  under  duress? 

*^^  6.  If  said  document  was  written  and  signed  by  said 
Donohue,  was  the  same  executed  by  him  through  menace? 

6.  If  said  document  was  written  and  signed  by  said  Dono- 
bue,  was  the  same  executed  by  him  through  fraud? 

7.  If  said  document  was  written  and  signed  by  said  Dono- 
bue,  was  the  same  executed  by  him  through  undue  influence? 

8.  Was  said  document  executed  by  said  Donohue  as  and 
for  his  last  will? 

9.  Did  Patrick  Donohue  intend  this  paper  as  his  last  will 
snd  testament? 

10.  Is  this  paper  the  last  will  and  testament  of  said  Patrick 
Donohue? 

To  the  first,  second,  third,  eighth,  ninth,  and  tenth  ques- 
tions thus  submitted,  the  jurors,  by  their  verdict,  answered, 
yes;  and  to  the  fourth,  fifth|  sixth,  and  seventh  questions 
they  answered  na 

The  court  adopted  the  findings  of  the  jury,  and  in  accord* 
ance  therewith  further  found  that  the  said  document  'Ms  the 
last  will  and  testament  of  Patrick  Donohue,  deceased;  that  it 
was  executed  in  all  particulars  as  required  by  law,  and  that 
aaid  testator,  at  the  time  of  the  execution  of  the  same,  was  of 
«ound  and  disposing  mind,  and  not  acting  under  undue  influ* 
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ence,  menace,  fraud,  or  dureSB."  And  thereupon  an  order 
was  made  and  entered  admitting  the  proposed  will  to  probate, 
and  appointing  the  petitioner  administratrix  of  the  estate  of 
the  decedent,  with  the  will  annexed. 

From  this  order,  and  an  order  denying  their  motion  for  a 
new  trial,  the  contestants  appeal. 

'*  An  olographic  will  is  one  that  is  entirely  written,  dated, 
and  signed  by  the  hand  of  the  testator  himself.  It  is  subject 
to  no  other  form,  and  may  be  made  in  or  out  of  this  state, 
and  need  not  be  witnessed  ":  Civ.  Code,  sec.  1277.  And  such 
a  will  may  be  proved  in  the  same  manner  that  other  private 
writings  are  proved:  Code  Civ.  Pfoc.,  sec.  1309. 

A  will  may  be  informally  drawn,  and  may  consist  of  *^^ 
one  or  more  papers.  No  particular  words  are  necessary  to 
show  a  testamentary  intent.  It  must  appear  only  that  the 
maker  intended  by  it  to  dispose  of  property  after  his  death, 
and  parol  evidence  as  to  the  attending  circumstances  is  ad* 
missible.  And  courts,  in  reading  wills,  always  supply  obvi* 
ously  omitted  words,  wherever  the  word  omitted  is  apparent, 
and  no  other  word  will  supply  the  defect:  Estate  of  Wood^  36 
Cal.  75;  Clarke  v.  Ranaom,  60  Cal.  595;  Estate  of  Skerrettj  67 
Cal.  585;  6  Lawson's  Rights,  Remedies,  and  Practice,  sec* 
3140;  Redfield  on  Wills,  pt.  1,  p.  454. 

Counsel  for  respondent  contend  that  the  document  in  ques* 
tion  here  was  intended  by  decedent  as  a  testamentary  disposi* 
tion  of  his  property,  and  that  it  was  sufiScient  in  form  to  meet 
the  requirements  of  the  law,  and  to  justify  its  admission  to 
probate  as  a  will.     As  they  read  the  paper,  it  is  as  follows: 

^  Corral  de  Piedra,  February  3,  1892. 
^  This  is  to  certify  that  I  leave  to  my  wife  [my]  real  and 
personal  [property],  and  she  to  dispose  of  them  as  she  wishes; 

**  Patrick  Donohde." 

Counsel  for  appellants,  on  the  other  hand,  contend  that  the 
document  was  not  entitled  to  probate  as  a  will,  because  it  is 
vague  and  uncertain  as  to  the  subject  matter,  presenting  a 
case  of  patent  ambiguity  which  renders  it  absolutely  void. 

This  contention  is  rested  upon  the  theory  that  it  cannot  be 
determined  from  the  face  of  the  paper  whether  the  word 
•'levet"  should  be  read  as  "leave"  or  "  left,"  nor  what  real 
or  personal  property  is  referred  to,  and  therefore  that  the  con- 
struction given  to  the  paper  by  respondent  is  unauthorized. 

We  are  unable  to  see  any  such  patent  ambiguity  in  the 
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language  used  as  would  render  the  paper  void  on  its  face.. 
The  court  below  evidently  read  the  word  **  levet "  as  '*  leave,''' 
and  supplied  the  word  *'  my"  before,  and  "  property"  after  the- 
words  "  real  and  personal ";  and  in  our  opinion  it  was  justified 
in  doing  so.  '^^  As  thus  read,  the  paper  shows  a  testament^ 
,ary  intent  which  entitled  it  to  probate. 

Counsel  for  appellants  also  contend  that  the  court  below 
committed  numerous  errors  in  the  admission  and  ezclusioa 
of  evidence. 

All  of  these  alleged  errors  may  be  considered  together,  and 
a  brief  statement  of  the  facts  proved  and  sought  to  be  proved 
will  be  sufficient  • 

The  decedent  and  the  respondent  were  married  in  1869. 
They  never  had  any  children.     Early  in  1870  they  went  U> 
San  Luis  Obispo  county,  and  thereafter  continued  to  live  ia 
that  county.    At  the  time  of  their  marriage  she  had  about 
$2,200,  or  $2,300,  in  money,  but  he  had  no  money  or  property* 
In  May,  1870,  they  commenced  working  for  wages,  he  doin^ 
farm-work,  and  she  household-work,  and  continued  in  such 
employment  until  October,  1875,  receiving  most  of  the  time- 
$75  dollars  per  month  for  their  services.    About  the  time  they 
thus  commenced  working  out  they  loaned  to  their  employers 
$1,900  of  her  money,  at  one  and  one-quarter  per  cent  per 
month  interest    This  money  and  their  accumulated  earning» 
they  subsequently  invested  in  land,  which  they  afterwards- 
sold  for  about  twice  the  sum  it  had  cost  them.     In  January,. 
1875,  they  purchased  another  tract,  a  part  of  the  rancho  Cor-^ 
ral  de  Piedra,  containing  157.79  acres.    Both  of  them  were^ 
named  in  the  deed  as  grantees,  and  the  consideration  expressed 
therein  was  $8,100.     In  December,  1877,  he  conveyed  to  her 
57.79  acres  of  this  tract,  and  the  consideration  expressed  in^ 
his  deed  was  $2,000.    He  also  at  some  time  gave  her  a  bill  of 
Bale  of  one  horse.   In  1881,  and  again  in  1888,  they  purchased 
a  few  acres  of  adjoining  land,  and  the  parcels  thus  purchased 
in  1875, 1881,  and  1888,  were  owned  by  them,  and  constituted 
their  home  at  the  time  of  his  death.     Seven  or  eight  yeara 
before  his  death  he  made  a  will,  but  it  had  been  lost  or  de- 
stroyed.    By  that  will  he  devised  all  his  property  to  his  wife> 
during  her  life,  and  after  that  it  was  to  go  to  his  other  heirs» 
A  few  days  before  he  wrote  the  **•  paper  in  controversy  h* 
became  sick,  resulting  from  an  abscess  in  his  back,  and  h» 
continued  to  grow  worse  till  he  died.    His  mind,  however,  waa 
clear  and  vigorous  up  to  the  day  of  his  death.  On  the  morning 
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of  February  8, 1891,  he  was  up  and  sitting  by  the  dining-room 
table.  He  asked  his  wife  for  a  sheet  of  paper,  and  when  ha 
obtained  it  he  began  to  write.  As  to  what  then  occurred  she 
testified  as  follows:  ''So  when  I  saw  him  writing  I  took  my 
ohair  and  sat  down.  It  was  between  eight  and  nine  in  the 
morning.  When  he  got  through  writing  he  passed  it  over  to* 
me.  He  says:  *  That's  for  you,  for  fear  any  thing  should  hap- 
pen, to  protect  you  from  them,  because  I  know  they  will  go 
for  you.  I  made  that  will  for  you  to  save  you.  There  is  noth- 
ing there  but  your  own  hard  earnings.  I  will  tell  you  what 
to  do  with  it.  Sell  it,  put  it  in  two  banks,  or  put  it  in  three 
banks,  and  sit  down  and  take  comfort,  and  don't  be  no  longer 
a  slave  for  them.  It  is  no  more  than  right  that  there  should 
be  some  person  in  here  to  sign  that.'  There  was  no  man  I 
•could  call,  and  Mr.  Gaziola  was  off  with  the  horses.  He  says: 
*  Never  mind,  take  it  and  put  it  in  your  trunk,  and  put  it 
away,  and  every  one  in  town  knows  my  signature.' "  And 
again:  '^When  this  paper  was  written  there  was  no  one  in  the 
house  but  my  husband  and  me.  Nobody  saw  this  paper  after 
it  was  written  and  put  in  my  trunk  until  Monday,  February 
22d,  the  day  after  the  burial«  and  I  did  not  inform  a  living 
being  that  it  was  in  existence." 

The  contestants  Lought  to  prove  that  Mrs.  Donohue  became 
insanely  jealous  of  her  husband  a  dozen  years  or  so  before 
his  death,  and  that  she  thereafter  entertained  and  often  ex- 
pressed suspicions  that  he  had  or  would  transfer  to  others, 
without  her  knowledge  or  consent,  all  the  real  and  personal 
property  which  he  had  conveyed  to  her,  and  would  also  dis- 
pose of  his  own  property  so  that  she  would  get  nothing  from 
it,  and  would  be  left  destitute;  that  he  and  others  had  often 
told  her  that  he  had  not  conveyed  away  her  property  *^^  and 
could  not  do  so,  and  that  all  her  suspicions  and  fears  were 
groundless,  but  that  their  efforts  in  this  behalf  were  futile,  and 
failed  to  convince  her. 

The  court  admitted  all  of  this  offered  evidence  as  to 
what  had  been  said  and  done  by  respondent  within  three  or 
four  years  before  her  husband's  death,  but,  on  her  objection, 
•excluded  all  of  it  relating  to  earlier  dates. 

Counsel  now  insist  that  the  paper  presented  as  a  will  was 
not  intended  as  such  at  all,  but  simply  as  a  certificate  that 
that  the  writer  "left" — that  is,  transferred — to  his  wife 
€everal  years  before,  certain  real  and  personal  property  which 
was  still  hers  and  subject  to  her  disposal,  and  that  his  only 
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purpose  in  making  the  paper  was  to  allay  her  suspioiotiB  thai 
he  had  Bubseqaently  transferred  the  same  property  to  others. 
And  it  is  claimed  that  the  action  of  the  court  in  excluding 
the  offered  evidence  was  erroneous,  because  if  admitted  it 
would  have  tended  strongly  to  sustain  the  appellants'  theory 
fts  to  the  true  meaning  and  purpose  of  the  paper. 

We  fail  to  see  any  material  error  in  any  of  the  rulings 
complained  of.  The  court  in  allowing  the  contestants  to  go 
over  the  married  life  of  the  parties  for  three  years  or  more, 
and  to  show  up  their  little  disputes,  bickerings,  and  dissen- 
sions, seems  to  have  been  quite  as  liberal  as  any  rule  of  law 
or  common  justice  could  require.  Besides,  as  said  in  another 
contested  will  case  (In  re  Spencer^  96  Cal.  448):  ''It  is  diffi- 
cult to  conceive  how  the  verdict  and  judgment  could  have 
been  different  if  the  court  had  ruled  throughout  the  trial  as 
asked  by  appellants.  And  in  such  a  case  a  judgment  will 
not  be  reversed  even  though  some  errors  have  occurred  dur- 
ing the  progress  of  the  trial." 

Counsel  for  appellants  further  contend  that  the  court  erred 
in  striking  out  and  refusing  to  give  to  the  jury  portions  of 
two  instructions  asked  by  contestants,  and  in  giving  a  portion 
of  one  of  the  instructions  which  it  gave  of  its  own  motion. 
The  clause  stricken  out  from  one  of  the  instructions  asked 
was,  in  effect,  that  the  proponent  of  the  alleged  will  must 
prove  by  a  preponderance  •*•  of  evidence  that  the  paper  was 
intended  by  Patrick  Donohue  as  his  will,  and  that  in  this 
connection  the  jury  might  consider  certain  specified  testi- 
mony. And  the  clause  stricken  out  of  the  other  instruction 
was  that  "as  to  the  paper  the  rule  of  law  is,  that  where  an 
instrument  is  equally  susceptible  of  two  interpretations,  one 
in  favor  of  natural  rights  and  the  other  against  it,  the  inter- 
pretation  favoring  natural  rights  is  to  be  adopted.  By 
natural  rights  is  meant  the  rights  of  the  parties  under  the 
law  if  no  will  was  made;  and  I  instruct  you  that  if  Patrick 
Donohue  bad  made  no  will,  the  natural  rights  of  his  brothers 
And  sisters  and  of  the  children  of  any  deceased  brother  or 
aister  would  entitle  them  to  a  share  of  his  estate." 

There  was  no  prejudicial  error  in  striking  out  the^e 
clauses.  The  instructions  as  given  plainly  told  the  jury  how, 
in  the  absence  of  a  will,  the  estate  of  decedent  would  have 
been  succeeded  to  and  distributed,  and  that  in  determining 
whether  the  paper  in  question  was  intended  by  the  decedent 
as  his  will,  they  must  take  into  consideration  his  mental  and 
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physical  condition  at  the  time  the  paper  was  written;  who 
his  relativcB  were  and  the  claims  which  they  naturally  had 
upon  his  bounty;  any  prior  declarations  which  he  may  have 
made  going  to  show  his  intentions  as  to  the  disposition  of  his 
property  after  death;  and  the  circumstance,  if  it  ezistedy 
that  before  the  date  of  the  paper  he  had  formed  in  his  mind 
«  settled  purpose  to  dispose  of  his  property  in  a  manner  dif- 
ferent from  what  the  paper  purports  to  do;  and  also  all  of  the 
testimony  admitted  in  evidence  and  bearing  upon  the  ques- 
tion, including  the  contents  of  the  paper  itself;  and  that  the 
burden  of  proving  that  the  paper  was  intended  by  the  de- 
"cedent  as  his  will  was  upon  the  proponent. 

These  instructions,  with  others  that  followed,  presented  tho 
<;ontestants'  theory  as  to  the  case  very  clearly  and.  fully,  and 
they  were  therefore,  in  our  opinion,  in  no  way  harmed  by  the 
action  of  the  court  complained  of. 

In  giving  the  instructions  of  its  own  motion  the  court  *^' 
called  attention  to  each  of  the  special  issues  submitted,  and, 
Among  other  things,  said:  ''The  next  question  is,  *  was  said 
<iocument  executed  by  said  Donohue  as  and  for  his  last  will  f ' 
The  only  testimony  that  the  court  recalls  upon  that — although 
you  gentlemen  have  all  the  testimony  before  you — was  the 
testimony  of  Mrs.  Donohue  that  he  wrote  it;  he  wrote  it  and 
signed,  and  he  told  her  it  was  his  will  and  gave  it  to  her — 
but  of  course  you  are  the  sole  judges  of  fact,  of  the  evidence, 
and  the  credibility  of  the  witnesses.  If  you  believe  that 
evidence,  you  should  answer  yes.  If  you  do  not  yon  should 
answer  no." 

It  is  objected  that  this  portion  of  the  instruction  was  erro* 
fieous,  because  it  practically  withdrew  from  the  consideration 
<)f  the  jury  all  of  the  evidence  introduced  by  contestanta  for 
the  purpose  of  showing  that  the  paper  was  not  executed  as 
a  will.  We  do  not  think  the  instruction  was  intended  to 
have  the  effect  charged,  and  in  view  of  the  other  instructions 
given  it  seems  impossible  that  it  could  have  done  so.  As  we 
read  it,  it  simply  calls  attention  to  the  only  direct  evidence 
as  to  the  making  of  the  paper,  and  tells  the  jury  if  they  be- 
lieve that  evidence  to  be  true,  they  will  answer  yes,  otherwise 
no.  All  the  evidence  was  submitted  to  them,  and  in  view  of 
it  they  were  to  determine  whether  Mrs.  Donohue's  testimony 
as  to  the  execution  of  the  paper  was  true  or  not. 

The  above  disposes  of  tlie  whole  case,  and  it  follows  thai 
the  judgment  and  orders  appealed  from  should  be  affirmed. 
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SsABLSy  C,  and  Vanclibf,  C,  concurred. 

For  the  reaeons  given  in  the  foregoing  opinion  the  judgment 
and  orders  appealed  from  are  affirmed. 

Paterbon,  J.,  Harrison,  J.,  McFarland,  J. 


Olooeaphio  Wilis.— Riquisitks  of:  See  the  note  to'^omcy  ▼.  ffayea,  S8 
Am.  8L  Rep.  496^  and  the  extended  note  to  Lagrave  ▼•  MerU^  62  Am.  Deo. 

Wnxs— Ck>B8rKirGnoif->SvpFLTn«o  Words.— The  coart  will  enpplj  the 
|»roper  words  to  eflfeotnate  the  testator's  intention  if  it  is  inoorreetlj  ez* 
pressed:  CovenhovcH  t.  Schuler,  2  Paige,  122;  21  Am.  Dea  78^  and  note 
8ee^  also^  the  note  to  GootU  t.  Cfcode^  66  Am.  Deo.  636. 


Wren  v.  Wren 

[:00  CALOotaruL,  27e.] 

EUSBAVB  AVD  WiVB— SSFIRATB  PbOPBBTT.— A  HUSBAIID  MaT  RbLIVQITISR 

his  right  to  the  earnings  of  bis  wife,  and  if  she  and  he  orally  agree  that 
any  compensation  she  may  earn  in  narsing  and  caring  for  a  person  whom 
ahe  is  under  no  legal  obligation  to  narse  and  care  for  shall  be  hen  such 
agreement  is  valid  and  entitles  her  to  sne  for  the  compensation  due 
for  sneh  services,  as  for  her  separate  estate,  if  a  statute  of  the  state 
authorizes  husband  and  wife  to  make  any  contract  with  each  other,  or 
with  any  other  person,  respecting  property  which  either  might  if  un- 
married. It  is  not  necessary  that  the  person  to  whom  the  services  wers 
rendered  should  have  had  knowledge  of  the  agreement  between  the  hot* 
band  and  wife. 

Frank  SvUivan^  for  the  appellant. 

ilich.  MuUany  and  William  Grants  for  the  respondent 

•^*  De  Havbn^  J.  The  plaintiff,  who  is  a  married  woman^ 
brought  this  action  to  recover  three  hundred  dollars  from  the 
defendant  for  personal  services  as  a  nurse,  alleged  to  have 
been  rendered  by  her  to  him.  At  the  time  these  services  were 
rendered  the  plaintiff  and  her  husband  were  living  together, 
and  the  defendant  was  an  inmate  of  their  house,  but  neither 
the  plaintiff  nor  her  husband  was  under  any  natural  or  legal 
obligation  to  care  for  the  defendant  without  charge.  In  ad- 
dition to  the  foregoing  facte,  it  is  nlleged  in  the  complaint 
that  prior  to  the  rendition  of  the  services  mentioned,  it  was 
orally  agreed  between  plaintiff  and  her  husband  that  she 
flhould  Ijave  and  receive  all  *^*  moneys  earned  by  her  in 
oursing  defendant  as  her  sole  and  separate  pro])erly. 
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The  superior  court  sustained  a  demurrer  to  the  complaint^ 
and  thereupon  rendered  judgment  in  favor  of  defendant 

The  sole  question  to  be  determined  on  this  appeal  is  whether 
the  complaint  shows  that  the  earnings  of  plaintiff  in  nursing 
defendant  became  her  separate  property,  or  whether  such 
earnings  constitute  community  property,  for  which  her  hus* 
band  alone  has  the  right  to  sue.  The  earnings  of  a  wife  dur- 
ing marriage,  and  while  living  with  her  husband  and  in  his 
house,  are  community  property,  and,  as  such,  are  subject  to 
the  management,  control,  and  disposition  of  the  husband;  but 
the  husband  may  relinquish  to  the  wife  the  right  to  such 
earnings,  and  when  he  has  done  so  they  become  the  separate 
property  of  the  wife.  This  general  proposition  is  not  disputed 
by  defendant,  but  he  contends  that  the  agreement  alleged  in 
the  complaint  did  not  have  this  eflfect,  because  it  related  to 
future  earnings,  something  not  then  in  existence  and,  there- 
fore, not  the  subject  of  a  verbal  gift.  We  do  not,  however,  re- 
gard this  agreement  as  constituting  a  gift  pure  and  simple  in 
the  legal  sense  of  that  term.  Section  158  of  the  Civil  Code 
provides  that  '*  either  husband  or  wife  may  enter  into  any  en- 
gagement or  transaction  with  the  other,  or  with  any  other 
person,  respecting  property  which  either  might  if  unmarried"; 
and  section  159  of  the  same  code  provides  that  a  husband 
and  wife  may  by  contract  alter  their  legal  relations  as  to 
property,  and  the  succeeding  section  makes  the  mutual  con- 
sent of  the  parties  thereto  a  sufficient  consideration  for  such 
an  agreement.  Under  these  sections  there  can  be  no  doubt 
that  a  husband  and  wife  may  agree  between  themselves  with- 
out any  other  consideration  than  their  mutual  consent,  that 
money  earned  by  the  wife  in  performing  any  work  or  service 
which  does  not  devolve  upon  her  by  reason  of  the  marriage 
relation  shall  belong  to  her  as  her  own,  and,  when  money  has 
been  earned  by  the  wife  '**  under  such  an  understanding  or 
agreement  with  the  husband  it  is  her  separate  property,  and 
she  may  maintain  an  action  to  recover  the  same.  An  agree- 
ment between  husband  and  wife,  by  which  the  husband  re- 
linquishes all  claim  to  the  earnings  of  the  wife,  is  one  which 
relates  to  the  acquisition  of  property  by  the  wife,  and  is  an 
engagement  or  transaction  respecting  property,  within  the 
meaning  of  section  158  of  the  Civil  Code  above  cited. 

This  same  question  arose  in  the  case  of  Riley  v.  Mitchell,  36- 
Minn.  3.  Under  section  4  of  the  General  Statutes  of  that 
state  (1878),  husband  and  wife  are  given  the  right  to  "con- 
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tract  with  each  other  as  fully  as  if  the  relation  of  husband 
and  wife  did  not  exist,"  except  in  matters  concerning  real 
estate,  and  the  supreme  court  in  that  case  held  that  an 
agreement  between  husband  and  wif6,  that  the  latter  might 
receive  the  compensation  to  be  earned  by  her  in  nursing  a 
boarder  in  the  family  gave  her  the  right  to  such  earnings, 
and  the  consequent  right  to  maintain  an  action  for  the  pur- 
pose of  collecting  the  same.  The  court  in  that  case  said: 
''While  it  may  be  true  that  a  married  woman  will  not  solely, 
by  virtue  of  the  provisions  in  General  Statutes,  1878  (c.  69, 
sec.  1),  be  entitled  to  moneys  due  from  boarders  or  others 
eiCrned  by  her  in  and  about  the  keeping  and  management  of 
the  family  household,  there  can  be  no  doubt  that,  under  sec- 
tion 4,  same  chapter,  she  may  become  entitled  to  receive  the 
same  by  virtue  of  a  contract  between  herself  and  her  hus- 
band. We  do  not  mean  by  this  that  they  may  stipulate  for 
a  pecuniary  compensation  to  be  paid  by  one  to  the  other  for 
performing  the  duties  that  pertain  to  the  relation,  such  as 
caring  for  and  managing  the  family,  and  the  household  of 
the  family,  but  confine  the  proposition  to  services  rendered 
to  others,  and  compensation  from  others  for  such  services." 
We  think  this  may  be  regarded  as  a  correct  statement  of  the 
right  given  to  husband  and  wife  to  contract  with  each  other 
in  relation  to  the  ^^  earnings  of  the  wife  by  the  sections  of 
our  own  Civil  Code  above  cited. 

It  must  be  conceded  that  there  is  language  found  in  the 
opinion  of  this  court  in  the  case  of  Bead  v.  Rahm^  65  Cal.  848, 
which  seems  to  sustain  the  contention  of  defendant  here  that 
the  alleged  agreement  between  the  plaintiff  and  her  husband 
was  in  the  nature  of  a  gift,  and  ineffectual  for  that  purpose, 
because  it  related  to  future  earnings.  The  following  is  the 
language  contained  in  that  opinion  which  is  relied  upon  by 
the  defendant:  **  There  can  be  no  doubt  that  any  indebtedness 
due  from  Welsh  for  board  for  himself  and  sons  was  due 
to  the  community,  nor  could  the  husband  make  a  gift  to  hia 
wife  of  his  interest  in  what  should  be  paid  by  Welsh  for  such 
board  in  future.  He  could  not  give  that  which  he  had  not  yet 
acquired."  The  question  involved  in  that  case  related  to  the 
effect  of  a  deed  made  to  the  wife  by  the  direction  of  her  hus- 
band in  settlement  of  an  indebtedness  due  to  the  community, 
and  the  court  held  that  such  deed  operated  as  a  gift  from  the 
husband  to  the  wife.  As  this  was  the  only  question  before 
the  court,  it  is  evident  that  its  intention  was  not  particularly 
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called  to  the  different  matter  referred  to  in  the  abore  quotft* 
tion,  and  what  is  there  eaid  cannot  be  regarded  aa  an  author* 
itative  decision  upon  the  point  presented  here* 

The  plaintiff  was  not  required  to  allege  in  her  oomplaint 
that  the  defendant  had  notice  of  the  agreement  between  her- 
self and  husband  at  the  time  of  the  rendition  of  the  services 
mentioned  in  the  complaint  This  point  was  also  passed  upon 
in  the  case  of  Riley  v.  Mitchell,  36  Minn.  3,  and  we  think  was 
there  correctly  decided.  It  was  held  in  that  case  that,  when 
there  is  no  question  of  setoff  existing  in  favor  of  the  defend- 
ant against  the  husband  at  the  time  of  the  rendition  of  the 
eervices,  it  makes  no  difference  whether  the  defendant  war  or 
was  not  informed  at  the  time  that  the  wife  and  not  the  hus- 
band was  to  receive  the  pay  for  such  services. 

Judgment  reversed,  with  directions  to  the  superior  *®* 
court  to  overrule  the  demurrer  to  the  complaint.  The  appeal 
from  the  order  sustaining  the  demurrer  is  dismissed. 

Patebson,  J.,  FiTzoERALD,  J.,  Oarouttb,  J.,  and  Harri- 
son, J.,  concurred.  

HvBBANP    AV9    WiFB— EUrninos  09    Win    Wbsn    Hkb    Sbparatb 

Profkktt. — The  earningt  of  a  married  womui  made  with  the  conaentof  her 
husband  are  her  separate  property:  Coughlin  ▼.  Byan,  43  Mo.  99,  97  Am. 
Deo.  375,  and  note;  Mown  ▼.  Dunbar,  43  Mich.  407;  3S  Am.  Rep.  201,  and 
noto.  The  cases  maintaining  this  proposition  will  be  found  collected  in  the 
notM  to  AbboU  ▼.  WtUierby,  36  Am.  St.  Rep.  182. 


Ellbdgb  v.  National  City  and  Otay  By.  Co, 

riOO  Gauiormia,  282.] 

Mabtbr  ahd  Sbrvant.— Trk  Duties  Which  ks  Emflotsb  Owks  to  his 
emplo^'ees  are  to  furnish  suitable  machinery  and  appliances  by  which 
t^e  service  is  to  be  performed,  and  to  keep  them  in  order,  to  exercise 
ordinary  care  in  the  selection  and  retention  of  competent  senrante  to 
properly  conduct  the  business  in  which  the  servant  is  employed,  and  to 
make  such  provision  for  the  safety  of  the  employees  as  will  reasonably 
protect  them  against  the  dangers  incident  to  their  employment. 

Mastkr  and  Servant — ^Danoebous  Place  in  Which  to  Wobk.— If  % 
workman  is  put  to  work  alongside  a  cli£f  or  enbankment  of  stone  which 
he  believes  to  be  solid  and  secure,  but  which  the  foreman  knows  to  be 
insecure  and  dangerous,  and  injury  is  sufifered  by  the  workman,  the 
master  is  answerable,  because  it  is  his  duty  to  furnish  his  employees  a 
reasonably  safe  place  in  which  to  work. 

Master  and  Sebvant — Vice- Principal. — If  a  master  owes  a  duty  to  his 
senrauts  and  deputes  the  performanoe  of  that  duty  to  another  serv- 
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«iit|  then  th«  latter  ia  tbe  reprtMotatiTe  of  the  master  who  is  charge- 
mble  with  his  knowledge,  aad  his  negligenoe  in  not  performing  such  doty 
to  another  employee  or  servant  is  the  negligence  of  the  master  for  which 
he  IS  answerable. 
Btidsbob.— A  DiOLARATioN  09  A  Vios-Pbihoipal  ok  Forsmah  at  th« 
tiaie  whoa  a  cliff  falls  upon  and  injures  an  employee  is  a  part  ol  tbo 
rt$  geUm  and  therefore  admissible  in  an  action  against  his  employer  bj 
Another  servant  to  recover  for  injaries  sustained  by  sneh  falL 

Luce  and  McDonald^  for  the  appellant 

Wellborn^  Steveniy  and  WeUbamj  for  the  respondent. 

**^^  Temple,  C.  Plaintiff  8ae<i  for  damages  for  personal 
injuries  alleged  to  have  been  caused  by  defendant's  negli* 
gence. 

PlainlifT  avers  that  he  was  employed  by  defendant  as  a 
laborer,  and  engaged  under  its  direction  in  loading  stone  upon 
a  car,  and  *'that  the  car  on  which  defendant  was  loading 
€tone,  as  aforesaid,  on  said  day,  was  placed  by  said  defendant, 
and  stood  during  said  day,  near  and  alongside,  to  wit:  about 
ten  feet  of  a  roek  cr  eliff  or  embankment;  that  said  cliff  was 
of  stone,  and  was  thought  by  plaintiff  to  be  solid  and  secure, 
end  plaintiff,  prior  to  the  falling  of  said  cliff  as  hereinafter 
dedcribed,  had  no  knowledge  or  intimation  that  said  cliff  was 
insecure,  or  that  the  place  where  he  was  working  was  unsafe 
or  dangerous,  but  that  defendant,  by  the  exercise  of  reason* 
able  care  and  diligence,  could  have  known  that  said  cliff  was 
insecure  and  dangerous;  and  that  defendant  did  well  know 
that  said  cliff  was  insecure  and  dangerous  and  liable  to  fall| 
but  withheld  all  knowledge  of  such  facte  from  plaintiff. 

The  answer  consists  of  denials. 

A  verdict  for  the  plaintiff  was  rendered  for  three  thousand 
dollars  damages.  The  appeal  is  from  the  judgment  and  from 
4tn  order  refusing  a  new  trial. 

The  defendant  is  a  corporation  operating  a  line  of  railroad 
in  San  Diego,  and  plaintiff  was  a  section-hand  in  the  employ 
of  defendant,  engaged  in  loading  rock  from  a  bank  or  cliff  on 
one  of  defendant's  cars  for  use  in  the  repair  of  the  roadbed. 
The  car  stood  from  eight  ^^  to  ten  feet  from  a  bank  nearly 
vertical  from  ten  to  sixteen  feet  high,  formed  by  a  cut  made 
in  the  construction  of  the  road.  The  work  had  been  progress- 
ing at  that  point  for  three  or  four  days  at  least.  How  long 
does  not  appear.  The  work  was  done  under  the  direction  of 
Jerry  O'Connell,  road  master,  who  had  authority  to  employ 
and  discharge  men,  and  did  employ  the  plaintiff. 
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The  plaintiff  bad  on  previous  occasions  been  in  tbe  employ 
of  defendant,  but  had  never  previously  been  employed  in 
blasting  rock.  On  tbe  last  employment  he  commenced  work 
about  seven  o'clock  in  the  morning  of  the  day  on  which  he- 
was  injured.  When  he  reached  the  place  he  found  no  fore* 
man  there,  but  he  and  a  fellow-workman  finding  drills,  put 
three  blasts  in  tbe  bank  about  ten  feet  from  the  cliff,  which 
afterwards  fell  to  his  injury.  About  three  hours  after  the  last 
blast,  while  plaintiff  and  others  were  loading  a  car  under  the 
immediate  direction  of  O'Connell,  some  rocks  and  earth  slid 
down,  injuring  plaintiff.  At  the  trial  defendant  introduced 
no  evidence,  and  in  its  motion  for  a  new  trial  and  on  this  ap> 
peal  contends: 

1.  That  the  injury  was  caused  solely  by  mischance  and 
accident,  or  by  the  negligence  of  plaintiff  and  his  fellow-serv- 
ants. 

2.  There  is  no  evidence  showing  negligence  on  the  part  of 
the  defendant. 

Respondent  contends  that  the  injury  occurred  because  a 
safe  place  was  not  provided  in  which  he  could  perforai  his 
service.  It  is  charged  "  that  plaintiff,  without  any  fault  or 
negligence  on  his  part,  but  owing  entirely  and  solely  to  the 
gross  carelessness  and  negligence  of  the  defendant  in  requir- 
ing and  allowing  plaintiff  to  work  in  said  dangerous  place, 
and  in  failing  to  warn  and  notify  plaintiff  that  the  place  was 
dangerous  and  that  said  cliff  was  loose,  insecure,  afld  danger- 
ous,  was  injured  as  above  set  out.'' 

The  liability  of  the  defendant  is  therefore  based  entirely 
upon  the  charge  that  it  failed  to  furnish  a  safe  *^*  place  in 
which  to  work,  but,  on  the  contrary,  set  him  to  work  at  an 
unsafe  place,  knowing  its  insecurity,  while  plaintiff  was  wholly 
ignorant  of  its  dangerous  character. 

In  the  case  of  Daves  ▼.  Southern  Pacific  Co,^  98  Cal.  19,  85 
Am.  Bt  Rep.  133,  the  law  upon  this  vexed  subject  was  fully 
considered. 

In  that  case  Bresnahan,  the  section  foreman,  had  full  au» 
thority  to  employ  and  discharge  men,  and  they  were  entirely 
subject  to  his  orders  during  their  employment.  One  morn, 
ing  they 'had  started  out  upon  a  handcar  to  the  place  where 
they  were  to  be  employed.  A  train  being  due,  they  turned 
upon  a  sidetrack  to  avoid  it.  Bresnahan  carried  the  key  to 
the  switch,  and  himself  unlocked  it  and  turned  it.  He  then 
directed  the  deceased  to  examine  the  handcar  to  see  what 
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repairs  were  needed  upon  it.  Daves  stooped  down  under  the 
car  to  do  so  and  the  incoming  train  ran  upon  the  sidetrack 
through  the  carelessness  of  Bresnahan  in  leaving  the  switch 
open,  and  Daves  was  crushed.  It  was  held  that  the  fact  that 
Bresnahan  had  authority  to  employ  and  discharge  the  men, 
with  full  control  over  them  in  performing  their  work,  was 
immaterial;  that  an  employer  owes  certain  duties  to  his  em- 
ployees, which  he  cannot  avoid  responsibility  for  by  delegat- 
ing to  another;  that  whoever  is  authorized  and  required  to 
perform  this  duty  for  the  master  represents  the  master  as  to 
the  performance  of  that  duty  and  no  further.  Grade  of  em- 
ployment is  of  no  consequence.  The  question  is:  *'  Was,  then, 
the  act  or  omission  which  caused  the  injury  a  personal  duty 
which  the  defendant  corporation  owed  to  tlie  deceased  while 
he  was  engaged  in  the  performance  of  his  duties  as  its  em- 
ployee? If  it  was,  and  the  deceased  was  not  at  fault,  then 
the  defendant  corporation  is  liable,  otherwise  not" 

The  duties  which  an  employer  owes  to  his  employees  are 
said  to  be:  "  To  furnish  suitable  machinery  and  appliances 
by  which  the  service  is  to  be  performed,  and  to  keep  them  in 
repair  and  order;  to  exercise  ordinary  **®  care  in  the  selec- 
tion and  retention  of  sufficient  and  competent  servants  to 
properly  conduct  the  business  in  which  the  servant  is  em- 
ployed, and  to  make  such  provisions  for  the  safety  of  the 
employees  as  will  reasonably  protect  them  against  the  dan^ 
gers  incident  to  their  employment." 

It  was  held  that  the  corporate  defendant  in  that  case  was 
uot  liable,  because  the  place  was  *'  of  itself,  in  the  first  in- 
stance, a  reasonably  safe  one,"  and  was  made  unsafe  solely 
through  the  negligence  of  Bresnahan  in  leaving  the  switch 
turned  upon  the  sidetrack,  when  he  ought  to  have  turned  it 
back  to  the  main  track;  that  in  this  act  Bresnahan,  though 
having  entire  control  of  the  workmen  and  the  switch,  did  not 
represent  the  corporation,  but  was  merely  a  fellow-workman 
with  Daves.  He  did  not  represent  the  employer,  because  the 
corporation  had  discharged  its  duty  in  providing  a  safe  plac^ 
in  which  to  do  the  work,  and  was  not  responsible  if  the  place 
was  rendered  unsafe  by  the  negligence  of  the  fellow-workmen 
^t  Daves. 

In  the  case  at  hand  it  appears  that  the  plaintiff  had  been 
engaged  in  excavating  where  the  accident  occurred  for  several 
4lays;  that  there  was  a  seam  or  crack,  as  some  of  the  witnesses 
call  it^  behind  the  part  of  the  bank  that  slid  off,  conspicuous 
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from  the  rear,  but  not  visible  from  the  front;  that  O'Connell, 
who  certainly  represented  the  defendant  for  the  purpose  of 
performing  whatever  duty  it  owed  to  its  employees,  knew  alt 
about  it  On  the  Saturday  previous  to  the  accident  his  atten* 
tion  was  called  to  it,  and  when  the  car  was  placed  in  position 
O'Connell  again  noticed  it,  and  one  of  the  men  said:  *'8h» 
still  hangs/'  and  O'Connell  replied,  *'  Yes,  it  is  liable  to  stay 
there  until  about  the  first  rains,"  and  the  workman  replied: 
*^  Yes,  and  liable  to  come  down  at  any  time,  too/'  Plaintiff 
was  then  called  from  another  point,  and  set  to  work  filling 
the  car,  soon  after  which  the  accident  occurred.  When 
O'Connell  saw  what  had  happened,  he  said  to  a  workman: 
"My  God  I  I  expected  ••*  that;  run  and  help  McCann."^ 
MoCann  and  plaintiff  were  each  partly  buried  in  the  debris. 

Plaintiff  had  been  in  defendant's  employ  for  about  five 
hours  before  the  accident  He  had  not  been  warned  as  ta 
the  dangerous  condition  of  the  cliff,  and  knew  notiiing  of  it 
The  crack  was  not  visible  from  the  front  where  ba  was  at 
work. 

Here  it  is  evident  the  employer  had  not  performed  the  duty 
it  owed  to  the  servant  He  was  set  to  work  in  a  place  known, 
or  which  the  employer  ought  to  have  known,  was  unsafis.  H» 
was  not  informed  of  the  danger.  Under  the  rule  laid  down  in 
Davei  V.  Sautliem  Pacific  Co.,  98  Cal.  19, 85  Am.  St  Bep.  138, 
the  defendant  is  liable. 

It  is  further  argued  that  O'Connell's  knowledge  of  the  in* 
security  was  but  the  knowledge  of  a  fellow-laborer,  and  can- 
not be  imputed  to  the  defendant.  The  defendant  not  being  a 
sentient  being,  knowledge  can  only  be  imputed  to  it  when 
some  agent  is  chargeable  with  it.  The  evidence  leaves  no 
doubt  upon  the  proposition  that  O'Connell  was  the  agent  who 
was  required  to  perform  whatever  duty  defendant  owed  to  ita 
employees. 

'*  If  the  act  was  one  which  it  was  the  duty  of  the  employer 
to  perform  towards  its  servants,  and  one  of  them  negligently 
performed  it  to  the  injury  of  another  servant  in  the  same- 
common  employment,  then  the  offending  servant  in  the  per^ 
formance  of  such  duty  acted  as  the  representative  or  agent  of 
his  employer,  for  which  the  employer  is  responsible":  Davt9 
V.  SovAhem  Pacific  Co.,  98  CaL  19;  85  Am.  St  Rep.  188. 

The  danger  upon  any  proper  examination  was  ''conspicu* 
ous,"  though  the  evidence  was  not  visible  where  plaintiff  wa» 
at  work.    Defendant  must  be  held  to  have  known  of  it. 
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Appellant  also  alleges  some  errors  of  law  at  the  triaL 

1.  He  contends  that  it  was  error  to  permit  the  witness  to 
state,  against  bis  objection,  the  exclamation  of  O'Connell  when 
the  cliff  came  down.  This  is  plainly  part  of  the  rs$  gsttm.  It 
was  unpremeditated  and  could  hardly  ***  have  been  made 
if  O'Connell  had  not  feared  that  it  might  come  down.  It 
does  not  depend  for  its  probative  force  upan  O'Connell's 
veracity,  and  therein  is  entirely  unlike  a  deliberate  admis* 
sion  made  after  the  «vent. 

2.  Objection  is  made  to  certain  instructions  given  at  the 
request  of  plaintiff.  All  but  one  are  founded  upon  the  prop- 
osition that  O'Connell  was  not  shown  to  be  the  representative 
of  the  defendant  at  the  time  of  the  accident.  They  do  not 
require  further  discussion.  The  other  is  the  tenth,  which  is 
as  follows: 

^^The  burden  of  proof  as  to  the  defendant's  or  its  agent's 
knowledge,  or  culpability  in  lacking  knowledge,  of  any  inse- 
curity and  dangerousness  of  said  cliff  is  on  the  plaintiff;  but 
this  proof  is  sufficiently  made  out  by  the  plaintiff  when  it  is 
shown  that  said  cliff  was  insecure  and  dangerous  in  such  re- 
spect that  if  a  proper  inspection  had  been  made  by  defend* 
ant,  the  insecurity  and  danger  would  have  been  ascertained 
in  time  to  have  prevented  the  injury." 

The  objection  is  to  the  use  of  the  word  **  when"  instead  of 
''whenever"  or  'Mf."  It  is  said  that  it  assumes  that  such 
proof  was  made.  This  is  against  the  manifest  intention.  A 
proposition  is  laid  down  in  the  first  part  of  the  instruction  to 
the  effect  that  the  burden  is  on  the  plaintiff  to  prove  certain 
facts;  theiast  part  simply  tells  what  evidence  is  sufficient  for 
that  purpose.    I  do  not  think  the  jury  were  misled. 

I  recommend  that  the  judgment  and  order  be  affirmed. 

Searls,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  are  affirmed. 

Patersoiv^  J.,  Garoutte,  J.»  Harrison^  J« 

Hearing  in  Bank  denied. 

Beatty,  C,  J.,  dissented  from  the  order  denying  a  bearing 
in  Bank.  

IfikSTSE  AXO  SntVlMY— If ASTBR*t  DUTT  TO  FuRMISH    BaVE  MACBISSltT 

IVD  Apfliavcbs. — Every  master  most  exercise  ordinary  oare,  skill,  and  pra« 
dsnod  in  fnmiahing  maobinery  and  appliances  suitable  for  doing  tbe  work 
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in  hand:  Ormcan  r,  ilfanntx,  17  Col.  564;  31  Am.  St.  Eep.  S40,  and  note; 
Kekkr  V,  Schwenk,  161  Pa.  St.  505;  31  Am.  St.  Rep.  777,  and  note;  ifoeoM  r. 
Hiehmand  tie,  B,  B.  Co.,  Ill  N.  C.  482;  32  Am.  St  Rep.  814;  Wagner  r. 
Jayne  Chemiecd  Co.,  147  Pa.  St.  475;  30  Am.  St.  Rep.  745;  Carier  t.  OUtw 
Oil  Co.,  34  8.  0.  211;  27  Am.  St.  Rep.  815,  and  note;  Kehler  t.  Schwenk,  144 
Pa.  St  348;  27  Am.  St  Rep.  633,  and  note;  Ptdbnan  etc  Car  Co.  ▼.  Laack, 
143  111.  242;  Steinkauser  t.  Spraitl,  114  Mo.  551;  Ftiel  t.  GUhtens*  Rp.,  116 
Ma  503;  Price  t.  Rkhmond  etc  By.  Co.,  38  S.  G.  199;  Trituty  Cotmty  Lmnber 
Co.  ▼.  Denham,  85  Tex.  56;  South  Florida  B.  B.  Co.  ▼.  Weeae,  32  Fla.  212. 

MlflTBR  AND  SSRYAMT— MaSTKR's  DuTT  TO  FURMIBH  SaFB  PLAOB  TO  WOBX. 

A  master  it  bound  to  famish  his  serTants  a  reasonably  safe  plaoe  to  work: 
Meir  v.  Morgan,  82  Wis.  289;  83  Am.  St  Rep.  39,  and  note;  LouinUk  etc 
By.  Co,  T.  Banning,  131  Ind.  528;  31  Am.  St  Rep.  443;  South  Florida  etc 
B.  B.  Co.  T.  Weet,  32  Fla.  212;  Turner  v.  Hoar,  114  Mo.  335. 

Mast£r  ahd  Ssrtamt— Lubilitt  ov  Master  for  Nbolioencr  of  Vicb- 
PfiiNCiPAL. — For  the  breach  of  a  dnty  which  a  master  so  owes  to  a  senrant 
that  he  mnst  perform  it  in  person  or  by  his  agent  appointed  for  that  pozpose 
called  a  viceoprincipal,  the  master  is  responsible  to  a  servant  injured  thereby 
without  contributory  negligence:  Daniels  t.  Cheeapeahe  etc  Biy,  Co,,  86  W. 
Va.  397;  32  Am.  St  Rep.  870,  and  note;  Miller  ▼.  Mistouri  Pac  By.  Co,^  109 
Mo.  350;  32  Am.  St  Rep.  673.  and  note;  Davee  r.  Soutftem  Pac  Co,,  98  Cld. 
19;  85  Am.  St  Rep.  132,  and  note  with  the  cases  collected;  Zintidk  r,  Stim- 
§on  Mill  Co.,  6  Wash.  178;  Pullman  etc  Oar  Co.  t.  Laaek,  143  IlL  242. 

EVIDENOR — ^RB8  GbSTJB.  ^DbCLA RATIONS  OF  SERVANT  AlTBR  AOOIDXNT:  SoO 

ffermee  v.  Chicago  etc  By.  Co,,  80  Wis.  590;  27  Am.  St  Rep.  69,  and  note; 
Wormadorf  r.  Detroit  etc  By,  Co.,  75  Mich.  472;  13  Am.  St  Ren.  453^  and 
note. 


Kbtbs  V.  GrRus. 

[1€0  California,  822.] 

HOMR8TBAD0~A  STATtnn  GRANTING  HOMESTRAD    RlOHTB  OF   EZBMPTI0H» 

being  remedial  in  its  nature,  should  be  liberally  construed  in  favor  of 
the  manifest  purpose  of  the  legislature. 

Statutes,  Oonstruotion  of.^Headinos  of  Chapters  of  the  code  or  of 
any  other  statute  may  be  examined  for  the  purpose  of  asoertaiuing  the 
intention  of  the  legislature  with  respect  to  such  chapters  or  statutes. 

Exemption  of  Probate  Homesteads.— A  HoMEsrrEAD  Selbotbd  by  tub 
Ck>URT,  AND  Set  Apart  to  the  Svrvitino  Wife  in  proceedings  to 
administer  upon  her  husband's  estate,  is  exempt  from  execution  under 
any  judgment  for  a  debt  existing  against  her  in  his  lifetime,  though  the 
•tatQte  does  not  in  express  terms  declare  such  exemption,  if  there  is  « 
general  provision  in  the  code  respecting  homesteads  and  their  selootiony 
to  the  effect  that  a  homestead  is  exempt  from  execution  or  forced  sale. 

Barham  and  Boltoriy  for  the  appellants, 

Ro$e  and  Pond,  and  J.  W,  Oates^  for  the  respondents. 

■»»  Habrison,  J.    July  22,  1889,  M.  M.  Keyes  and  Bar- 
bara  Keyes,  bis  wife,  made  their  promissory  note  to  Joba 
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Cyrus  for  seven  thousand  one  hundred  and  seventy-five  dol- 
lars, and  as  security  for  its  payment  executed  to  him  a  mort- 
gage upon  certain  lands  in  Sonoma  county.  M.  M.  Keyes 
<|]ed  October  17,  1889,  and  his  widow  Barbara  was  appointed 
Administratrix  of  his  estate,  and  continued  to  act  as  such 
fintil  August  10,  1891,  when  her  final  accounts  were  settled, 
■and  she  was  discharged  '"  from  her  trust.  No  homestead 
had  been  selected  in  the  lifetime  of  said  Keyes,  and  on  June 
^,  1890,  the  superior  court  for  Sonoma  county,  upon  due 
proceedings  had  therefor,  by  its  order  made  that  day,  set 
Apart  as  a  homestead  for  the  use  of  the  said  Barbara  certain 
lands  belonging  to  the  estate  of  said  Keyes  other  than  those 
included  in  the  mortgage,  and  on  the  7th  of  July  a  copy  of 
the  said  order  was  recorded  in  the  office  of  the  county  recorder. 
The  property  so  set  apart  as  a  homestead  was  community 
property  of  the  said  Barbara  and  her  husband,  and  he  left 
no  minor  children  surviving  him.  At  the  time  the  land  was 
«et  apart  to  her  Barbara  was  residing  thereon,  and  continued 
40  reside  there  until  December  17,  1891,  when  she  conveyed 
the  premises  to  the  plaintiffs.  After  the  death  of  Keyes, 
Cyrus  presented  to  the  administratrix  a  claim  against  his 
estate  upon  the  note  and  mortgage,  which  was  duly  allowed 
and  approved,  and  thereafter,  in  an  action  instituted  in  the 
said  superior  court  for  the  foreclosure  of  the  mortgage,  a 
judgment  was  rendered  against  said  Barbara  as  administra- 
trix, and  also  individually,  for  the  amount  of  the  note,  and 
<lirecting  a  sale  of  the  mortgaged  premises,  and  the  applica- 
tion of  the  proceeds  thereof  upon  the  judgment,  and,  if  there 
«hoQld  be  any  deficiency,  that  it  should  be  docketed  against 
«aid  Barbara.  Under  this  judgment  the  mortgaged  lands 
were  sold  June  15, 1891,  and  the  proceeds  being  insufficient 
to  satisfy  the  judgment,  the  deficiency  thereof,  amounting  to 
three  thousand  seven  hundred  and  ninety-eight  dollars,  was 
•docketed  against  Barbara  on  the  16th  of  June,  1891.  Janu- 
nary  5, 1892,  the  defendants  herein,  to  whom  Cyrus  had  as- 
signed his  judgment,  caused  an  execution  to  be  issued  on  this 
<]eficiency  judgment,  and  placed  in  the  hands  of  the  sheriff 
vnder  which  he  levied  upon  the  lands  that  had  been  set  apart  to 
Barbara,  and  was  advertising  the  same  for  sale  when  the  plain- 
tiffs brought  this  action  to  restrain  the  said  sale.  Judgment 
was  rendered  in  their  favor,  and  the  defendants  have  appealed. 
The  cause  is  brought  here  upon  the  judgment-roll  '*^ 
Alone,  and    the    question    presented    for  determination    ia 
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whether  a  homestead  set  apart  to  the  widow  by  the  superior 
court  under  the  provisions  of  section  1465  of  the  Code  of 
Civil  Procedure  is  liable  to  forced  sale  for  a  debt  contracted 
by  her  previous  to  the  death  of  her  husband.  The  affirma- 
tive of  this  proposition  is  maintained  by  the  appellants  upon 
the  ground  that  the  section  (rf  the  statute  authorizing  the 
court  to  set  apart  a  homestead  out  of  the  estate  of  a  decedent 
contains  no  express  declaration  that  when  set  apart  it  shall 
be  exempt  from  forced  sale,  while  on  the  part  of  the  respond- 
ents it  is  contended  that  every  legal  homestead,  whether  made 
so  by  voluntary  selection  or  by  the  action  of  the  court,  i» 
exempt  from  a  forced  sale. 

The  word  **  homestead  "  has  both  a  popular  *and  a  legal 
signification.  In  its  popular  sense  it  signifies  the  place  of 
the  home — the  residence  of  the  family;  "it  represents  the 
dwelling-house  at  which  the  family  resides,  with  the  usual 
and  customary  appurtenances,  including  the  outbuildings  of 
every  kind  necessary  or  convenient  for  family  use,  and  land» 
used  for  the  purposes  thereof":  Oregg  v.  Balwiekj  33  Cal.  227; 
91  Am.  Dec.  637.  It  is  in  this  sense  that  the  word-is  used  in 
the  constitution,  and  also  in  the  statute;  in  other  words  it  is 
the  actual  homestead  to  which  they  refer,  and  to  which  they 
purport  to  add  certain  legal  incidents.  The  term  itself  is* 
nearly  as  old  as  the  English  language,  but  its  use  in  legisla- 
tion is  quite  modem,  and  is  peculiarly  American.  The  ulti- 
mate object  of  all  legislation  respecting  the  homestead  is  U> 
protect  the  family  in  the  right  to  preserve  their  home,  both 
from  their  own  improvidence,  and  also  from  the  rapacity  of 
their  creditors;  and,  in  view  of  this  fact,  it  is  proper  to  asK 
sume  that  any  legislation  upon  the  subject  of  the  homestead 
is  intended  for  its  protection,  and  that  when  the  legislature 
has  made  provision  for  setting  apart  a  homestead  out  of  the 
property  of  a  decedent  it  was  its  intention  that  it  should  be 
exempt  from  forced  sale.  Such  statutes,  being  remedial  io 
their  nature,  are  to  be  construed  '*^  liberally,  and  in  favor  of 
carrying  out  the  manifest  purpose  of  the  legislature,  rather 
than  that  their  operation  be  restricted  to  the  strict  letter  in 
which  they  are  framed.  The  policy  of  such  legislation  hae 
never  been  questioned.  It  is  in  furtherance  of  the  welfare  of 
the  state  that  its  citizens  shall  be  a  permanent  body,  whose 
individual  interests  in  its  prosperity  and  development  shall^ 
as  far  as  possible,  be  identified  with  the  public  interest 

A  consideration  of  the  terms  used  in  the  chapter  of  the 
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Code  of  Civil  Procedure  in  which  section  1465  is  contained^ 
corroborated  the  conclusion  that  the  legislature  intended  that 
the  homestead  set  apart  under  its  provisions  should  have  th» 
legal  incident  of  exemption  from  forced  sale.  The  chapter  ia 
itself  entitled:  "  Of  the  provision  for  the  support  of  the  family 
and  of  tlie  homestead,"  and  the  heading  to  article  1  of  the 
chapter  in  which  this  particular  section  is  found  is:  '*0f  the^ 
provision  for  the  support  of  the  family."  These  headings  ar» 
a  portion  of  the  statute,  and  may  be  examined  for  the  purpose- 
of  determining  the  particular  intent  of  the  legislature  with 
regard  U>  the  chapters  in  which  they  are  placed:  Barnes  w 
Jones,  61  Cal.  806.  Section  1465  itself  provides  that  if  no> 
honiestead  has  been  selected  in  the  lifetime  of  the  decedent 
the  oourt  must  select  a  homestead  '*  for  the  use  of  the  surviv-- 
ing  husband  or  wife  and  the  minor  children,"  and  section 
1466  provides  that  if  the  amount  set  apart  under  this  section 
be  insufficient  for  the  support  of  the  family,  the  court  must 
make  a  further  allowance  for  their  maintenance,  thus  showinjr 
that  whatever  is  set  apart  under  section  1465  is  for  the  *' sup- 
port" as  well  as  the  ''use"  of  the  family.  The  authority 
given  to  the  court  in  the  first  part  of  section  1465  to  set  apart 
for  the  family  '*  all  the  property  exempt  from  execution,  in-^ 
eluding  the  homestead  selected,"  implies  that  the  property,. 
when  set  apart,  is  exempt  from  execution;  and  the  subsequent 
provision  therein  for  setting  apart  a  homestead  in  case  nono 
has  been  selected  during  the  lifetime  of  the  decedent  "*  also- 
implies  that  such  homestead  has  the  same  exemption  from 
forced  sale  as  a  homestead  that  had  been  selected  by  the  de- 
cedent in  his  lifetime.  The  manifest  object  of  the  section  ia 
the  support  of  the  family,  and  to  make  provision  for  their 
support  and  maintenance.  These  demands  of  the  family  are 
deemed  superior  to  those  of  heirs  or  creditors.  "Setting  apart 
a  homestead  is  a  part  of  the  probate  proceeding  as  much  as  is 
a  family  allowance."  **It  is  a  right  bestowed  by  the  benefi«^ 
cence  of  the  law  of  this  state  for  the  benefit  of  the  family": 
Estate  of  Moore,  57  Cal.  442.  A  homestead  may  be  set  apart 
to  the  widow,  even  though  the  estate  be  insolvent,  and  the 
property  so  set  apart  constitute  the  entire  estate  of  the  dece-^ 
dent;  but  if  the  homestead  thus  set  apart  to  her  could  be  im- 
mediately taken  in  execution  by  one  of  her  creditors  it  would 
fail  to  be  available  for  her  use  or  support,  and  it  might  hap* 
pen  that  her  creditor  would  fare  better  than  a  creditor  of  the 
decedent^  whose  money  had  perhaps  been  used  to  purchase 
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the  very  property  so  set  apart.  The  qadstion  here  presented 
^as  not  involved  in  Estate  of  WaUey^  11  Ney.  260,  and  what 
^vas  said  thereon  in  the  opinion  in  that  case  was  not  concurred 
in  by  the  full  court. 

As  the  general  policy  of  the  law  is  to  protect  the  homestead 
of  the  family,  the  foregoing  construction  of  this  section  bar* 
monizes  with  that  policy,  and  is  consistent,  rather  than  in 
conflict,  with  the  provisions  of  the  Civil  Code  for  creating  a 
homestead.  Those  provisions  do  not,  either  in  terms  or  by 
implication,  make  that  the  exclusive  mode  of  impressing  tbe 
Actual  homestead  with  the  legal  incident  of  exemption  from 
forced  sale.  They  relate  exclusively  to  its  voluntary  selec- 
tion, and  afford  a  mode  of  designating  it,  and  making  it  a 
matter  of  record,  so  that  the  world  may  have  notice  of  the 
property  which  constitutes  the  actual  homestead.  A  home- 
«tead  selected  under  these  provisions  has  also  certain  other 
incidents  in  addition  to  its  exemption  from  forced  sale,  such, 
for  example,  as  the  character  of  the  estate  created  thereby, 
and  the  right  of  survivorship  '*^  incident  to  that  estate. 
Section  1240  of  the  Civil  Code,  which  declares  that  "the 
homestead  is  exempt  from  execution  or  forced  sale,  except  ae 
in  this  title  provided,"  is  not  in  terms  limited  to  the  booae- 
stead  selected  by  the  parties,  and,  as  the  codes  are  to  be  con- 
« trued  as  a  single  statute  (Pol.  Code,  sec.  4480),  tbe  provisiom 
of  this  section  roust  be  held  to  apply  to  every  homestead, 
whether  selected  and  recorded  by  the  voluntary  act  of  the 
parties  or  by  an  order  of  the  superior  court 

The  judgment  is  affirmed. 

McFarland,  J.,  DbHavbn,  J.,  Garouttb,  J.,  Fitzgbb- 
ALD,  J.,  and  Paterson,  J.,  concurred. 

Bbatty,  C.  J.,  dissenting.  I  dissent  upon  grounds  which 
are  fully  stated  in  my  opinion  in  Estate  of  WcdUy^  11  Nev* 
260. 

The  homestead  set  apart  by  the  probate  court  goes  to  the 
surviving  husband  or  wife  freed  of  all  liability  for  any  debt 
of  the  deceased  spouse;  but  there  is  no  provision  of  law  ex* 
empting  it  from  liability  for  debts  of  the  survivor,  whether 
oontracted  before  or  after  the  order  setting  it  apart,  and  noth* 
ing  therefore  to  prevent  the  operation  of  the  general  rule  pre- 
scribed by  section  688  of  the  Code  of  Civil  Procedure. 

Nor  is  it  at  all  necessary  in  order  to  subserve  the  general 
policy  of  the  law  to  construe  the  statute  as  it  is  construed  in 
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the  opinion  of  the  court  When  a  homestead  has  been  set 
apart  by  the  probate  court  to  a  widow,  and  thus  exempted 
from  the  claims  of  creditors  of  the  deceased  husband,  if  she 
desires  to  exempt  it  from  the  claims  of  her  own  creditors  she 
has  only  to  make  a  declaration  as  head  of  a  family,  if  she  has 
children  or  other  dependent  relatives  residing  with  her,  ia 
which  case  it  is  exempt  to  the  full  value  of  five  thousand  dol* 
lars;  or,  if  she  has  no  children  or  dependent  relatives,  she 
can,  like  others  similarly  situated,  secure  exemption  to  the 
extent  of  one  thousand  dollars.  This  '^  gives  her  all  the 
advantages  of  other  persons  in  her  situation,  and  I  can  see  no 
reason  for  giving  her  any  greater  right  as  against  the  debts 
that  she  voluntarily  contracts. 

HoxxsnAD  Statutss— OoNBTRUOnoN  or.— The  homestead  law  »  reme- 
dial in  its  character,  and  is  to  receive  a  liberal  constmction  to  cany  into  efifeoi 
its  beneficent  provisions:  MUcheiaon  v.  Smith,  28  Neb.  683;  26  Am.  St  Rep. 
S57,  and  note;  Biggs  y,  SteiUng,  SO  Mich.  643;  1  Am.  St.  Rep.  554,  and  note. 

Statutbs — CoNSTRUcnoir  of. — ^The  title  of  an  act  may  be  referred  to  for 
the  pnrpoae  of  ascertaining  the  intent  of  the  legislature,  when  not  clearly 
manifest  in  the  body  of  the  act :  Blaheney  r.  Blakeney,  6  Port.  109;  30  Am. 
Dec  674;  People  r,  O^Brien,  111  N.  T.  1;  7  Am.  St.  Rep.  684;  and  the  pre- 
amble of  an  act  may  be  examined  for  the  same  purpose:  Wiute  ▼.  Levy,  01 
Ala.  176;  Bynum  ▼.  Clark,  3  McCord,  298;  16  Am.  Dec.  633;  Sutherland  v. 
De  Leon,  1  Tez.  250;  46  Am.  Dec.  100,  and  note  with  the  cases  collected.  Bat 
the  character  of  every  statute  is  determined  by  its  provisions,  and  not  by  its 
tstle^  as  to  whether  it  U  general  or  local :  People  v.  McCann^  16  N.  Y.  68;  60 
Am.  Dec  642. 
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Low  or  Stablb-kxepsr  for  the  board  and  keeping  of  horsea  intrusted  to 
him  does  not  exist  when  the  person  making  the  contract  for  such  board 
and  oare  is  not  the  owner,  though  the  statute  declares  that  livery  or 
boarding  or  feed  stable  proprietors,  and  persons  pasturing  horses  or 
stock  have  a  lien  dependent  on  possession  for  their  compensation  in 
earing  for,  boarding,  feeding,  or  pasturing  such  hones  or  stock.  The 
nUe  of  caveat  emptor  applies  against  the  lien  claimant. 

A  LiKM  Cak  Oihbrallt  Bs  Cbbatbd  Oklt  bt  thb  Ownbr  of  Pbopbbtt 
or  by  some  person  by  him  authorized.  Hence,  one  having  possession 
of  a  horse  under  aa  agreement  to  porchase  by  which  the  Tender  retains 
title  until  such  payment  is  made^  cannot,  as  against  the  Tendor,  oreato 
for  its  board  and  oare. 


F.  Adam$  and  F»  A.  Dom,  for  the  appellant 

Wilcoxan  and  Bamdin^  and  /•  M.  Wilcoxonf  for  the  respond- 
ents. 
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*••  Oarouttb,  J.  ThiB  10  an  action  brought  by  liverj  and 
feed  stable  keepers  to  foreclose  a  lien  upon  a  horse  for  the 
feeding  of  the  animal.  The  horse  was  placed  by  defendant 
Woods  in  charge  of  plaintiflfs,  he  agreeing  to  pay  the  sum  of 
twenty  dollars  per  month  for  his  care  and  feed.  At  this  time 
Woods  was  in  possession  under  a  contract  of  purchase  from 
the  defendant,  Adams,  the  true  owner,  the  agreement  between 
them  being  that  be  should  have  the  use  of  the  horse,  and 
ehould  feed  and  care  for  him,  but  that  the  title  should  remain 
in  Adams  until  the  sum  agreed  upon  was  paid;  and  that 
event  never  came  to  pass.  It  was  further  expressly  stipulated 
by  these  parties  that  Woods  should  keep  the  horse  without 
^'®  cost  or  expense  to  Adams,  and  that  upon  his  failure  to 
pay  the  amount  stipulated  it  should  be  redelivered  without 
cost  or  expense.  This  appeal  is  prosecuted  by  defendant 
Adams  from  a  judgment  foreclosing  the  lien  and  ordering  a 
eale  of  the  horse. 

Among  other  matters,  it  is  found  by  the  trial  court  that 
Adams  was  at  all  the  times  mentioned  in  the  complaint  the 
owner  of  the  horse;  that  Woods  informed  plaintiffs  at  the 
time  they  received  the  horse  that  Adams  was  the  owner 
thereof,  and  within  one  week  thereafter  plaintiffs  had  full 
knowledge  of  the  terms  and  conditions  of  the  contract  by 
virtue  of  which  Woods  had  possession.  It  thus  appears  that 
the  court  not  only  found  the  ownership  of  the  horse  to  be  in 
appellant  Adams,  but  found  that  respondents  had  knowledge 
of  the  fact  upon  the  first  day  of  their  possession,  and  within 
a  few  days  subsequent  thereto  had  complete  and  perfect  in- 
formation of  all  the  circumstances  surrounding  Woods'  pos- 
session. There  is  certainly  no  principle  of  law  that  would 
entitle  plaintiffs  to  a  lien  upon  this  horse  after  they  became 
conversant  with  the  character  of  Woods'  possession,  and  all 
the  terms  of  the  agreement  under  which  be  held.  But  we 
will  not  consider  the  effect  of  the  finding  of  the  court  that 
plaintiffs  were  informed  by  Woods  when  the  horse  waf  placed 
in  their  care  that  Adams  was  the  owner  thereof,  as  we  are 
prepared  to  take  a  broader  view  and  hold  that  in  this  case,  as 
disclosed  by  its  entire  history,  no  lien  whatever  was  created 
in  favor  of  plaintiffs. 

That  portion  of  section  3051  of  the  Civil  Code  bearing  upon 
this  question  is  as  follows:  ''And  livery  or  boarding,  or  feed 
stable  proprietors,  and  persons  pasturing  horses  or  stock,  have 
a  lien  dependent  on  possession   for  their  compensation  in 
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caring  for,  boarding,  feeding,  or  pastaring  such  horses  or 
ctock."  In  Dorman  v.  Qrten^  4  Tex.  App.  Civ.  Cas.  568, 
under  a  atatute  in  all  material  respecta  similar  to  the  provi- 
aions  of  our  code,  and  upon  a  state  of  facts  involving  the  prin- 
ciple presented  in  this  appeal,  the  supreme  court  of  that  state 
said:  '*  This  is  not  a  question  of  notice,  but  a  matter  of  prop* 
crty  right  ***  in  which  the  doctrine  of  caveat  emptor  applies. 
In  order  for  the  statutory  lieu  to  attach  it  is  necessary  that 
the  animal  be  placed  with  the  livery-keeper  by  its  owner,  or 
«ome  one  having  authority  from  him."  In  Siott  v.  Scottf  68 
Tex.  804,  the  court  said:  ''There  is  nothing  in  this  statute  to 
indicate  an  intention  to  give  such  a  lien  on  property  which 
may  be  placed  in  such  a  stable  as  is  mentioned  by  some  per- 
son, neither  the  owner  nor  the  agent  of  the  owner.  It  has 
been  held  that  the  lien  given  by  the  common  law  to  an  inn* 
keeper  upon  the  horse  of  a  traveler  who  becomes  his  guest 
will  attach,  although  the  guest  may  have  stolen  the  horse, 
but  it  is  not  believed  that  such  a  lien  has  ever  been  held  to 
exist  upon  property  placed  with  one  who  has  a  lien  only  by 
force  of  a  statute,  by  a  person  not  the  owner  or  the  agent  of 
the  oivners." 

Under  a  quite  similar  statute  the  supreme  court  of  New 
Hampshire,  in  Sargent  v.  Usher^  55  N.  H.  287,  20  Am.  Rep. 
208,  suid:  ''The  idea  that  a  lien  may  be  created  by  a  con- 
tract of  the  possessor  of  animals  for  their  keeping,  the  owner 
being  in  no  way  privy  to  such  contract,  when  no  rights  what- 
ever as  against  the  owner  could  be  conferred  or  created  by  a 
contract  of  sale,  seems  anonjalous  to  say  the  least.  8uch  a 
thing  would,  as  it  seems  to  me,  be  a  violation  of  the  funda- 
mental rights  of  property  guaranteed  by  the  constitution,  and 
if  the  legislature  had  undertaken  by  this  act  to  create  a  lien 
to  arise  on  such  a  state  of  facts,  I  think  it  would  be  the  duty 
of  the  court,  as  more  than  intimated  by  Foster,  J.,  in  Jacobs 
V.  Knapp^  50  N.  H.  82,  to  bold  the  act  so  far  unconstitu- 
tional and  void."  And  in  the  same  case  Gushing,  C.  J.,  said: 
*^  Now,  there  seems  no  good  reason  why  a  party  not  the  owner 
should  be  permitted  to  pledge  the  property  or  create  a  lien 
upon  it,  either  at  common  law  or  by  statute,  any  more  than 
be  should  be  permitted  to  sell  it.  Neither  is  there  any  good 
reason  why  a  person  who  is  about  to  establish  relations  with 
another  out  of  which  a  lien  would  be  created  should  not 
make  the  same  inquiries  which  would  be  incumbent  on  him 
to  make  if  **'  he  were  going  to  purchase  the  property 
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It  is  claimed  in  the  plaintiff's  brief  that  Robinson  ought  to  be 
considered  in  law  as  agent  of  the  defendant,  but  I  have  seen 
no  case  in  which  it  has  been  held  that  a  party  who  permita 
another  to  have  possession  of  his  personal  property,  by  so  do- 
ing in  law  constitutes  that  other  his  agent  to  sell  or  pledge 
that  property."  In  SmaU  v.  Robinum^  69  Me.  425,  31  Am. 
Rep.  299,  it  was  held  that  a  hackman  having  the  possessioo 
of  a  hack,  upon  terms  similar  to  those  upon  which  Woods 
was  in  possession  of  this  horse,  had  no  interest  in  the  hack 
that  would  allow  him  to  create  a  lien  upon  it  for  repairs,  the 
court  quoting  the  language  of  Shaw,  C.  J.,  in  HoUingsworth  v. 
Dow,  19  Pick.  228,  wherein  he  said:  '^A  lien  is  a  proprietary 
interest,  a  qualified  ownership,  and  in  general  can  only  be 
created  by  the  owner  or  by  some  person  by  him  authorized.'* 
The  principle  of  law  here  involved  is  also  fully  discussed  in 
Robinson  v.  Baker^  5  Gush.  137;  51  Am.  Dec.  54;  Jacobs  v. 
Knapp,  50  N.  H.  71 ;  and  HoUingsworth  v.  Dow,  19  Pick.  228. 

At  the  time  Woods  placed  the  horse  in  the  custody  of  plain- 
tiffs, defendant  Adams  was  the  owner.  The  title  was  in  her; 
the  court  so  found  under  the  agreement,  and  authority  in  law 
is  not  lacking  to  support  the  finding:  KohUr  v.  Hayes^  41  CaK 
455;  Hegler  v.  Eddy^  53  Cal.  598.  Adams  being  the  owner  of 
the  horse,  without  her  consent  Woods  could  not  sell  it;  he 
could  not  pledge  it;  neither  had  he  the  power  to  create  a  lien 
upon  it  by  placing  it  in  the  hands  of  an  agistor.  Without 
any  contract  upon  appellant's  part,  without  any  personal  lia- 
bility whatever,  without  her  consent  in  any  form,  and  even 
without  any  notice  to  her  of  the  facts  which  are  claimed  to 
have  created  the  lien,  it  is  now  sought  to  take  her  property 
and  apply  it  to  the  satisfaction  of  Woods'  debt  Such  a  prao* 
tice  would  be  violative  of  the  fundamental  principle  of  law  that 
no  man's  property  can  be  taken  from  him  without  his  consent. 

Respondents'  counsel  rely  upon  Chuch  v.  OarrUon,  75  CaL 
199,  to  support  the  judgment  attacked  by  this  appeal.  ^^* 
The  question  was  there  presented  upon  a  general  demurrer  to 
a  complaint  in  intervention.  The  decision  of  the  court  is  not 
as  full  and  explicit  as  it  might  have  been,  but,  as  we  construo 
it,  it  is  there  decided  that  actual  ownership  of  the  machine 
by  the  parties  hiring  the  work  done  was  not  necessary  to  give 
plaintiffs  a  standing  in  court.  In  a  limited  sense  this  is  true, 
and  only  in  a  limited  sense.  It  was  never  intended  to  hold 
that  a  thief  by  his  contract  with  an  agistor  or  mechanic  could 
create  a  lien  upon  the  stolen  property,  cr  that  a  stranger,  in 
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no  way  in  privity  with  the  true  owner,  could  create  Bucb  a 
lien.  Aside  from  the  questibn  of  estoppel  of  the  owner  by 
reason  of  his  negligence,  and  we  have  no  such  question  pre- 
sented in  this  case,  the  lien  can  only  be  created  by  the  owner, 
or  by  some  one  duly  authorized  to  act  for  him.  English  au- 
thorities, and  some  early  American  cases,  have  recognized  a 
diflTerent  rule  as  to  common  carriers  and  innkeepers,  but  as  to 
common  carriers  the  law  declared  in  those  cases  was  held 
unsound  in  Robinson  v.  Baher^  6  Cush.  137;  61  Am.  Rep.  54; 
and  we  have  no  doubt  that  as  to  innkeepers  the  true  rule 
forms  no  exception  to  the  general  principle  we  have  declared. 
For  the  foregoing  reasons  it  is  ordered  that  the  judgment 
be  reversed  and  the  cause  remanded. 

Harrison,  J.,  concurred. 

Paterson,  J.  I  concur  in  the  judgment  on  the  first  ground 
stated  by  Mr.  Justice  Garoutte. 

LiXKS. — AoisTOKs  AND  LiVEBT-STABLK  Eexpsbs  Havs  Ko  Likn  foF  keep- 
ing or  pastariog  animiila  intrusted  to  them:  Orinnell  v.  Cook^  3  Hill,  486;  38 
Am.  Dec.  663,  and  note;  Milier  ▼.  MarHon,  36  Me.  163;  66  Am.  Deo.  694, 
and  note;  note  to  Alelntyrt  ▼.  Carver^  37  Am.  Dec  622.  An  agistor  to 
whom  cattle  have  been  intrusted  by  the  mortgagor  of  them,  without  the 
knowledge  or  consent  of  the  mortgagee,  has  no  lien  on  them  as  against  the 
latter:  Sargent  w.  Usher,  66  N.  U.  287;  20  Am.  Rep.  208.  A  bailee  of  per- 
•ooal  property  can  impose  no  liens  for  repairs  on  the  property  bailed  as 
against  the  owner,  without  his  knowledge  or  consent:  Small  ▼•  Robinaon,  69 
lU.  426;  31  Am.  Rep.  299;  RoUmon  ▼.  Baker^  6  Cush.  187;  61  Am.  Deo.  64. 
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(100  CUJFOBRZA,  419.] 

CossnnrnovAL  Law— Ubobhct,  Sbyibal  Oasis  of.  Mat  Bs  Con8ii>» 
MMMD  TooBTHUU— If  ft  oottstitntion  declares  that  a  bill  shall  be  read 
All  three  sereral  days  before  being  placed  in  its  final  passage,  unless  ia 
a  case  of  urgency,  two-thirds  of  the  house  where  such  bill  may  be  pend* 
ing^  by  a  vote  of  ayes  and  nayes,  dispenses  with  this  proTision,  th» 
house  may  exercise  this  dispensing  power  with  respect  to  two  or  more- 
bills  at  the  same  time,  and  by  one  declaration  of  its  purpose;  nor  does. 
the  fact  that  seyeral  of  the  members  of  the  house  voting  to  declare  a. 
bill  a  eaae  of  urgency,  voted  against  it  on  its  final  passage,  deprive  th» 
vote  of  urgency  of  its  force,  or  impair  the  validity  of  the  bill. 

CnrarrnmoaAL  Law.— It  Is  Not  Matsrial  to  a  Bill  PRonriNO  voft 
TBS  Oroaxization  of  a  new  county,  that  many  of  its  provisions  aro 
intended  to  be  only  preliminary  and  temporary,  as,  that  the  first  eleo* 
tion  for  supervisors  shall  take  place  befon  the  oonnfy  has  been  divided 
into  supervisor  districts. 
AM.  0b  Bn^  Vou  XXXVUL  —90 
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Stanley^  Hayes^  McEnemey^  and  Bradley^  H.  M.  Albery  and 
AUomey  General  W.  H.  H.  Hart^  for  tbe  appellant 

Ayleit  R.  Cotton  and  J.  C  Campbell^  for  the  respondent 

*••  McFabland,  J.  On  March  11, 1891,  an  act  of  tbe  legis- 
lature was  approved,  entitled,  **  An  act  to  create  the  county  oC 
Glenn,  to  eBtablieh  tbe  boundaries  thereof,  and  to  provide  for 
its  organization"  (Stats,  of  1891,  p.  96);  and  defendant  claims 
that  in  pursuance  of  the  ^'^  provisions  of  that  act  the  county 
of  Glenn  became  duly  organized.  For  some  time  past  defend- 
ant has  been  exercising  the  ordinary  functions  of  a  county 
government,  and  has  been  recognized  as  such  by  the  political 
and  executive  departments  of  the  state  government  This 
present  proceeding  was  brought  in  the  superior  court,  in  the 
name  of  the  people,  to  have  it  judicially  decreed  that  said 
county  of  Glenn  '*is  not  legally  organized,  and  is  not  a  sepa- 
rate county  government";  that  it  has  ursurped  the  franchise 
of  a  public  corporation,  and  that  it  be  precluded  from  exer- 
cising the  same,  etc.  To  the  complaint  defendant  interposed 
a  demurrer  upon  general  as  well  as  upon  many  special 
grounds.  Thederaurrer  was  sustained;  and  plaintiffs  declin* 
iiig  to  further  amend,  judgment  was  rendered  for  defendant 
Plaintiffs  appeaL 

The  only  point  presented  by  appellants  at  the  oral  argu- 
ment, and  the  main  one  made  in  their  brief,  is,  that  said  act 
providing  for  the  creation  of  Glenn  county  was  not,  before  its 
passage  by  the  state  senate,  "  read  on  three  several  days"  in 
that  branch  of  the  legislature,  in  accordance  with  the  provi- 
sion of  section  15  of  article  4  of  the  state  constitution;  that 
such  provision  was  not  dispensed  with  by  a  two<-thirds  vote 
of  the  senate,  as  may  be  done  under  that  section;  and  that, 
therefore,  said  act  is  unconstitutional,  and  void. 

The  complaint  avers  that  said  act — which  had  been  regu- 
larly passed  in  the  assembly,  and  was  designated  as  Assembly 
Bill  No.  185 — was  not  read  on  three  several  days  before  its 
passage  in  that  body.  But  the  complaint  also  shows  that  be- 
fore its  passage  in  the  senate  a  resolution  was  there  adopted 
by  a  two-thirds  vote,  by  which  it  was  resolved  that  said  act 
— Assembly  Bill  No.  185 — and  also  a  number  of  other  bills, 
**  present  cases  of  urgency  as  that  term  is  used  in  section  15  of 
article  4  of  the  constitution,  and  the  provision  of  that  section 
requiring  that  the  hills  shall  be  read  on  three  several  days  in 
each  house  is  hereby  dispensed  with,  and  it  is  ordered,"  etc* 
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The  only  objection  to  the  dispensing  resolution  is,  that 
it  included  other  bills.as  well  as  the  one  now  in  question. 
But  the  constitution  does  not  undertake  to  provide  the  form, 
or  to  set  limitations  to  the  manner  in  which  the  dispensing 
power  shall  be  exercised.  The  words  are  simply:  *'  Unless, 
.in  a  ease  of  urgency,  two-thirds  of  the  house  where  such  bill 
may  be  pending  shall,  by  a  vote  of  yeas  or  nayes,  dispense 
vith  this  provision/'  It  merely  provides  that  a  bill  shall  be 
¥ead  on  three  different  days  in  each  house,  unless  such  house 
by  a  two-thirds  vote  shall,  in  some  appropriate  form,  dis- 
pense with  that  necessity.  This  was  done  in  the  case  at  bar 
with  respect  to  the  bill  in  question — the  bill  being  expressly 
named  in  the  resolution.  The  main  virtue  of  the  provision  is 
evidently  the  requirement  of  a  two-thirds  vote.  The  constitu* 
tion  does  not,  either  expressly  or  by  necessary  implication, 
prohibit  the  senate  from  exercising  its  dispensing  power  with 
respect  to  two  or  more  bills  by  one  declaration  of  its  purpose; 
and  the  unquestioned  rule  with  respect  to  American  states  is, 
that  the  legislature  may  exercise  all  legislative  power  not  pro- 
hibited to  it  by  the  constitution.  The  judiciary,  when  called 
upon  to  determine  what  the  law  is  that  applies  to  an  action 
regularly  pending  in  a  court,  is  sometimes  forced  to  say  that 
a  particular  act  of  the  legislature  invoked  by  one  of  the  par- 
ties to  the  action  is  not  law,  because  in  conflict  with  the  higher 
Jaw — the  constitution;  but  it  will  exercise  that  delicate  power 
only  in  cases  where  the  legislature  in  passing  the  act  in  ques- 
tion did  clearly  violate  some  prohibitory  clause  of  the  consti- 
tution. To  otherwise  exercise  it  would  be  to  confound  the 
^distinction  between  the  co-ordinate  departments  of  the  gov- 
ernment And,  in  the  case  at  bar,  to  hold  here  that  the 
Glenn  County  Act  is  unconstitutional,  for  the  reason  assigned, 
would  simply  be  to  substitute  our  judgment  of  the  propriety 
of  certain  legislative  action  for  that  of  the  legislators  them- 
selves, whose  judgment  in  the  premises  was  under  the  consti« 
tution  supreme  and  final. 

^*'  It  is  averred  in  the  complaint  that  several  of  the  sen- 
ators who  voted  to  declare  the  Glenn  County  Bill  a  case  of 
urgency  afterwards  voted  against  the  bill  on  its  final  passage. 
This  averment  is  clearly  of  no  value.  It  was  made  to  indi« 
cate  that  such  senators  may  have  voted  in  the  first  instance 
through  improper  motives.  In  the  first  place,  if  motives 
could  be  at  all  inquired  into  here,  we  would  not  hunt  after 
bad  motives  for  an  act  when  worthy  motives  were  apparent. 
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For  instance,  a  legislator,  although  opposed  to  a  certain  bill, 
might  well  vote  to  dispense  with  the  readings  on  different 
days  because  he  thought  that  the  public  interest  required 
speedy  action  on  the  subject;  or  it  might  well  be  that  betweea 
the  first  and  second  vote  he  had  changed  his  views  as  to  the 
policy  of  the  bill.  Other  creditable  motives  could  easily  be^ 
suggested.  But  the  motives  which  induced  legislative  action 
are  not  a  subject  of  judicial  inquiry;  and  a  legislative  act 
cannot  be  declared  unconstitutional  because,  in  the  opinion 
of  a  court,  it  was  or  might  have  been  the  result  of  improper 
considerations.  A  court  is  neither  the  director  of  the  die* 
cretion  of  a  legislator  nor  the  keeper  of  his  conscience. 

The  case  of  Bloom  v.  Xenia^  32  Ohio  St.  461,  cited  and  re* 
lied  on  by  appellants,  is  not  authority  for  them,  but  is  authority 
against  them.  The  case  involved  the  validity  of  an  ordinance 
of  a  municipal  corporation;  and  the  facts  were  that  the  rules 
were  suspended  generally,  without  special  mention  of  the  or- 
dinance in  question,  and  then,  after  a  certain  other  ordinance 
had  been  passed,  the  ordinance  in  question  was  passed  with* 
out  any  further  suspension  of  the  rules.  But  the  court  elab- 
orately shows  the  distinction  between  a  municipal  corporation 
with  granted  and  limited  powers  and  the  legislature  of  a  state 
with  powers  unlimited  except  by  prohibition  of  the  constitu- 
tion. The  court  say:  "The  efforts  of  courts  are  to  sustain 
acts  of  the  legislature;  they  will  not  be  declared  unconstitu- 
tional unless  clearly  so By  the  terms  of  the  organic 

law  the  legislative  power  of  the  state  is  declared  to  be  vested 
in  the  ^^^  general  assembly.  The  grant  of  power  is  general^ 
not  special;  it  embraces  all  such  legislative  power  as  the  peo- 
ple of  the  state  could,  under  the  federal  constitution,  confer — 
the  whole  legislative  power  of  the  state.  The  limitations  upon 
the  exercise  of  this  power  thus  broadly  confined  are  special, 
and  are  to  be  found  in  other  parts  of  the  instrument  When, 
therefore,  the  power  of  the  legislature  to  enact  a  general  law 
is  disputed,  the  proper  question  is  whether  such  exercise  of 
legislative  power  is  clearly  prohibited  by  the  constitution.'' 

There  are  other  points  made  by  appellants  in  their  brief 
which  we  do  not  deem  necessary  to  be  largely  discussed. 
They  are  in  great  part  answered  by  the  decision  of  this  court 
in  People  v.  McFadden,  81  Cal.  489, 15  Am.  St.  Rep.  66,  which 
involved  the  validity  of  the  act  creating  the  county  of  Orange. 
It  must  be  remembered  that,  as  held  in  the  case  just  cited, 
an  act  creating  and  providing  for  the  original  organization  of 
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«  new  county  is  not  within  the  prohibitione  of  the  constita* 
tion  against  special  and  local  legislation;  and  this  considera* 
tion  parries  most  of  the  additional  thrusts  made  in  the  brief 
at  the  validity  of  the  Olenn  County  Act.  Many  of  the  pro- 
visions of  an  act  creating  a  new  county  are  intended  to  be 
only  preliminary  and  temporary,  and  are  necessary  to  put 
the  new  political  subdivision  on  its  feet,  so  that  at  the  expira- 
tion of  time  limited  for  the  existence  of  the  temporary  expedi- 
-ents,  the  county  may,  in  due  course,  take  its  place  under  the 
general  law  for  the  government  of  organized  counties.  And 
as  there  is  no  limitation  upon  the  means  which  may  be  em- 
ployed for  this  preliminary  organization  of  a  county,  it  ii^not 
fatal  to  the  Glenn  County  Bill  that  it  does  not  itself  provide 
for  the  division  of  the  proposed  county  into  supervisor  districtst 
but  allows  five  supervisors  to  be,  in  the  first  instance,  elected 
at  large,  who  have  power  under  the  general  law  to  divide  the 
county  into  districts.  Neither  do  we  see  any  thing  in  the  ob- 
jection to  the  manner  in  which  the  election  at  which  the  voters 
of  the  proposed  new  county  expressed  their  will  was  held.  It 
was  held  in  accordance  ^'^  with  the  provisions  of  the  act 
itself,  and  by  subdivision  11,  section  25,  article  4,  of  the  con* 
atitution,  there  may  be  a  special  law  for  holding  and  con- 
•ducting  an  election  '^on  the  organization  of  new  counties." 
There  are  in  the  complaint  some  attempted  allegations  of 
fraud  at  the  election;  but  if  the  determination  of  the  commis- 
sioners appointed  by  the  act  to  superintend  the  election  and 
•declare  the  result  is  not  conclusive  of  that  point  in  the  absence 
of  any  law  for  contesting  such  an  election,  still  the  said  alle- 
gations are  only  of  conclusions  of  law,  and  state  no  facts  suffi- 
cient to  constitute  such  fraud.  There  were  special  demurrers 
on  that  point,  and  they  were  properly  sustained.  There  are 
no  other  points  necessary  to  be  specially  mentioned. 
The  judgment  appealed  from  is  affirmed. 

Db  Haven,  J.,  and  Fitzgerald,  J.,  concurred. 


Statotb — ^BKAOrMKHT  ov.— Bvery  rabstantial  part  of  a  propoaed  anaet* 
nant  ia  a  "  bill "  within  tha  eonatitntional  sensa  of  tha  tarm,  and  must  paaa 
throagh  all  tha  constltational  atagaa  af  enactment  before  it  beoomea  a  law: 
8iaU  T.  Plait,  2  a  C.  160;  16  Am.  Rep.  (347.  That  an  act  of  the  legialatnaa 
is  pssaad  and  becomes  a  law  only  when  it  has  f^onB  through  all  the  forms 
fluida  naeaaaary  by  tha  constitution  to  f^re  it  force  and  effect  is  maintained 
by  tha  Hna  of  caaaa  citad  in  the  note  to  PeopU  ▼.  Stame^  S5  Am.  Dec  367. 
Bm,  alao^  Dem  ▼.  Cunninffham,  2S  Ala.  466;  66  Am.  Dae  362. 
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Feoplb  v.  Shobb. 

poo  GALDOmLi,  687.] 

A  PvBLio  OmoB  Bbooxb  Vaoamt  Ufom  ths  Axaxiiai  of  thm  Ihovm* 
BBMT  Fbom  the  Statb  foT  mon  thftn  nxiy  day%  though  nidh  »bwn<» 
it  made  neoesi&ry  by  hia  health,  if  the  itatate  declaree  that  aa  officer 
•hall  in  no  case  absent  himself  from  the  state  for  a  period  of  more  than, 
sixty  days,  and  that  an  office  becomes  vacant  on  the  absence  of  aa  offi- 
cer from  the  state,  withoat  permission  of  the  Isgislatareb  beyond  th# 
period  allowed  by  law.  No  official  notice  to  the  appointing  power  io. 
required.  It  may  therefore  appoint  an  incambent  to  fill  the  Tacancyt 
bat  snch  appointment  does  not  oondnde  the  person  whose  office  is  to  bo 
ffiled  from  proving  that  the  assumed  cause  of  vacancy  nevor,  in  fact» 
q;iisted« 

Smith  and  Winder^  for  the  Appellants* 

Attorney  Oenerdl  W.  H.  H.  Hari^  Diitrict  Attorney  H.  C^ 
Dillon^  and  McLaehlan  and  York^  for  the  reBpondeat. 

***  Vanclibf,  C.  The  defendant  Shorb  was  elected  treas- 
arer  of  the  county  of  Los  Angeles  in  November  1892,  and,, 
having  duly  qualified,  commenced  to  discharge  the  dotie* 
of  that  oflSce  January  2,  1898.  The  other  defendants  are  his 
appointed  and  duly  qualified  deputies,  who  were  acting  as 
such  before  and  at  the  time  of  the  commencement  of  thi* 
action. 

The  action  is  of  the  nature  of  a  quo  warranto  information, 
and  is  prosecuted  by  the  attorney  general  on  the  relation  of 
T.  J.  Fleming,  who  claims  the  office  of  treasurer  by  virtue  of 
an  appointment  thereto  by  the  board  of  supervisors  of  Loft 
Angeles  county. 

The  plaintiff  alleges,  in  substance,  that  on  July  14,  1893|. 
Shorb  left  this  state,  and  has  ever  since  remained,  and  now 
(September  25th)  is  absent  from  this  state  without  the  con*^ 
sent  of  the*legislature  and  without  the  consent  of  the  board  of 
supervisors  of  said  county  for  a  longer  period  than  sixty  days 
from  July  14,  1893;  that  by  reason  of  such  absence  from  the 
state  the  office  of  treasurer  of  said  county  became  vacant  on 
September  13,  1893;  that  on  September  15, 1898,  the  board  of 
supervisors  of  said  county  appointed  the  relator,  T,  J.  Fleming^, 
to  fill  the  vacancy;  that  after  having  duly  qualified,  Flem» 
ing  on  September  25,  1893,  demanded  of  the  defendants,  who- 
were  then  conducting  the  business  of  the  office  as  deputies^ 
of  Shorb,  the  records  of  the  office,  together  with  all  moneys 
of  the  county  deposited  in  the  office  and  then  in  their  custody^ 
but  that  said  deputies  refused  to  comply  with  such  demand* 
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The  prayer  of  the  complaint  is  for  judgment,  that  none  of 
the  defendants  is  entitled  to  the  office  of  deputy  treasurer, 
nor  to  the  custody  of  the  records  or  moneys  appertaining  to 
that  office;  and  that  the  relator,  Fleming!  is  entitled  to  the 
office  of  treasurer,  and  that  he  be  put  in  possession  thereoft 
and  of  all  records  and  moneys  belonging  thereto. 

The  defendant,  Shorb,  was  not  served  with  process,  and  did 
not  appear,  and  as  to  him  the  action  was  dismissed. 

The  other  defendants  filed  a  general  demurrer  to  the  *'* 
complaint,  and  answered  at  the  same  time;  and  plaintiff  filed 
a  general  demurrer  to  the  answer. 

The  demurrer  to  the  complaint  was  oTerruled,  and  the  de* 
murrer  to  the  answer  was  sustained.  The  answer  not  being 
amended,  judgment  was  rendered  in  fayorof  plaintiff  against 
the  defendants  other  than  Shorb,  according  to  the  prayer  of 
the  complaint. 

The  defendants,  except  Shorb,  have  appealed  from  the 
judgment  upon  the  judgment-roll  without  any  bill  of  excep- 
tions. 

The  answer  admits  all  the  facts  alleged  in  the  complaint; 
but,  as  affirmative  new  matter  of  defense^  alleges,  in  sub- 
stance, that  Shorb  has  been  unwillingly,  but  necessarily,  ab- 
sent from  the  state  on  account  of  his  serious  and  dangerous 
illness  '^  severe  nervous  prostration"  for  proper  treatment  of 
which,  he  was  advised  by  his  physicians,  it  was  necessary 
that  he  should  ^  to  the  city  of  Philadelphia;  that  pursuant 
to  such  advice  he  left  this  state  and  has  not  sufficiently  re- 
covered his  health  to  enable  him  to  return  without  danger  of 
fatal  consequences;  but  that  defendants  have  such  informa- 
tion of  his  convalescence  as  warrants  their  expectation  and 
belief  that  he  will  soon  return  to  this  state. 

1.  It  is  contended  for  appellants  that  the  absence  of  Shorb 
from  the  state  for  any  period  would  not,  ipso  facto,  effect  a 
vacancy  of  his  office;  that  the  vacating  of  an  office  by  absence 
of  the  incumbent  from  the  state  is  a  statutory  penalty  of  the 
nature  of  a  forfeiture,  which  can  be  enforced  only  through 
legal  proceedings  in  which  the  incumbent  must  have  his  day 
in  court. 

t  think,  however,  this  position  cannot  be  sustained,  as  it 
seems  to  depend  upon  a  misconstruction  of  sections  996  and 
4120  of  the  Political  Code,  which  are  as  follows: 

**Sec.  996.  An  office  becomes  vacant  on  the  happening  of 
either  of  the  following  events  before  the  expiration  of  the 
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term:  1.  The  death  of  the  incumhent;  2.  His  insanity  found 
upon  a  commission  of  lunacy  issued  to  determine  the  fact; 
3.  His  resignation;  4.  *^®  His  removal  from  office;  5.  His 
ceasing  to  be  an  inhabitant  of  the  state,  or,  if  the  office  be  local, 
of  the  district,  county,  city  or  township  for  which  he  was 
chosen  or  appointed,  or  within  which  the  duties  of  his  office 
are  required  to  be  discharged;  6.  His  absence  from  the  state 
without  permission  of  the  legislature  beyond  the  period  al- 
lowed by  law;  y.  His  ceasing  to  discharge  the  duties  of  his 
office  for  the  period  of  three  consecutive  moutbs,  except  when 
prevented  by  sickness,  or  when  absent  from  the  state  by  per- 
mission of  the  legislatifre;  8.  His  conviction  of  a  felony,  or  of 
any  offense  involving  a  violation  of  his  official  duties;  9.  His 
refusal  or  neglect  to  file  his  official  oath  or  bond  within  the 
time  prescribed;  10.  The  decision  of  a  competent  tribunal 
declaring  void  his  election  or  appointment." 

**Sbc.  4120.  A  county  officer  shall  in  no  case  absent  him- 
self from  the  state  for  a  period  of  more  than  sixty  days,  and 
for  no  period  without  the  consent  of  the  board  of  supervisors 
of  his  county." 

The  ten  events  mentioned  in  section  996  are  merely  condi- 
tions, upon  the  occurrence  of  any  one  of  which  the  legislature 
has  declared  the  office  shall  become  vacant,  not  as  a  penalty 
or  forfeiture,  but  simply  as  the  legal  effect  of  the  happening 
of  any  one  of  the  events  mentioned.  It  is  true  that  the  occur- 
rence of  some  of  these  events  is  conclusively  established 
against  the  incumbent  of  the  office  by  the  finding  or  judgment 
of  a  competent  tribunal,  namely,  his  insanity,  his  removal 
from  office,  his  conviction  of  a  felony,  and  the  invalidity  of 
his  election.  But  in  all  these  cases  he  has  his  day  in  court; 
and  section  997  of  the  Political  Code  requires  that  '*  the  body, 
judge,  or  officer  before  whom  the  proceedings  were  had  must 
give  notice  thereof  to  the  officer  empowered  to  fill  the  va- 
cancy.'*  But  no  official  notice  to  the  appointing  power  of  the 
happening  of  any  of  the  other  events  mentioned  in  section 
996  is  required;  and,  therefore,  upon  any  kind  of  satisfactory 
evidence  of  the  occurrence  of  any  one  of  them,  the  appointing 
officer  or  board  may  make  an  appointment,  though  the  in- 
cumbent of  •**  the  office  is  not  thereby  concluded  as  to  the 
fact  of  the  occurrence  of  such  event.  He  may  still  question 
and  contest  the  allegation  of  that  fact,  either  before  or  after 
the  installation  of  the  appointee,  before  such  installation,  if 
he  refuse  to  vacate  the  office,  in  an  action  by  the  people  to 
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oust  him;  or,  after  such  installation,  ii^an  action  by  the  peo* 
pie  on  his  relation  to  oust  the  appointee.  Thus  he  may  al« 
ifays  have  his  day  in  court  before  it  can  be  conclusively 
adjudged  against  him  that  the  office  was  vacant  at  the  time 
the  appointment  was  made. 

The  absenceof  Shorb  from  the  state  as  alleged  and  admitted, 
ip9o  facto^  effected  a  vacancy  of  the  office  of  treasurer,  and  con* 
cequently  a  vacancy  of  the  office  of  each  of  his  deputies,  the 
appellants,  who  have  had  their  day  in  court,  and  have  ad- 
mitted all  the  facts  essential  to  plaintiff's  cause  of  action 
against  them.  Of  course,  Shorb  is  not  concluded  by  their 
admissions,  since  they  do  not  represent  him  in  this  action, 
and  he  is  not  a  party  to  it. 

I  think  the  foregoing  construction,  996  of  the  Political  Code, 
^warranted  by  the  decision  of  Department  Two  of  this  court  in 
case  of  the  People  v.  BriUy  55  Cal.  79. 

2.  The  complaint  shows  that  the  official  bond  of  the  relator 
was  approved  by  only  four  of  the  six  judges  of  Los  Angeles 
county,  the  other  two  judges  having  been  absent  from  the 
county  at  the  time;  and  for  this  reason  it  is  claimed  that  the 
general  demurrer  to  the  complaint  should  have  been  sus- 
tained < 

By  section  69  of  the  County  Government  Act  the  bond  is 
required  to  be  approved  ''by  the  judge  or  judges,  if  there  be 
more  than  one,  of  the  superior  court." 

The  judgment  ousting  the  defendants  does  not  rest  upon 
the  relator's  right  to  the  office  (Code  Civ.  Proc,  sees.  808  et 
seq.),  and  therefore  they  were  not  interested  in  the  question 
as  to  whether  his  bond  had  been  properly  approved,  and  their 
general  demurrer  did  not  raise  that  question.  The  complaint 
being  good  as  against  them  their  demurrer  was  properly  over- 
ruled: Flynn  v.  Abboity  16  Cal.  859.  It  is  therefore  unneces- 
sary to  ^^  decide  whether  or  not  the  approval  of  relator's 
bond  was  sufficient. 

3.  What  is  said  under  the  first  head  sufficiently  answers 
appellant's  contention  that  the  absence  of  Shorb  from  the 
state  was  necessary  to  his  health,  and  that  its  continuance 
beyond  the  period  limited  by  law  was  inevitable  by  reason  of 
his  sickness. 

The  legislature  has  made  no  exception  to  or  qualification  of 
the  rule  that  the  continuous  absence  of  a  county  officer  from 
the  state  for  a  period  exceeding  sixty  days,  without  consent 
of  the  legislature  or  board  of  supervisors,  shall  absolutely 
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•Sect  a  vacancy  of  his  office  which  may  be  filled  by  appoint- 
ment; and  courts  have  no  power  to  interpolate  any  ezceptioD 
or  qualification.  The  object  and  effect  of  the  rule  are  to  pro- 
tect the  interest  of  the  public,  and  it  is  not  perceived  that  it 
works  the  least  injustice  to  an  incumbent  of  an  office.  In 
effect  it  is  only  a  contingent  limitation  of  the  term  of  an  office, 
subject  to  which  the  office  is  voluntarily  taken  and  generally 
eagerly  sought. 

I  think  the  judgment  should  be  affirmed. 

Haynxs,  C,  and  Belcher,  C,  concurred. 

For  the  reason  given  in  the  foregoing  opinion,  the  judgment 
appealed  from  is  affirmed. 

Garoutte,  J.,         Paterson,  J.,       Harbison,  J., 
McFarland,  J.,     De  Haven,  J.,     Bbatty,  C.  J. 

OmoEBs— FoRFiiruBS  ov  TiTLS  TO  Ofnos.->This  qneiiion  it  imtad  at 
length  in  the  monograpbio  note  to  State  ▼.  Allen,  83  Abl  Dao.  872.  As  to 
when  a  change  of  residence  ol  an  ofBcer  wiU  canae  a  forfeitnre  of  hie  office^ 
■ee  StaU  v.  Craig,  132  Ind.  54;  32  Am.  St.  Bep^  237.  and  note. 


Brown  t;.  Campbell. 

{vao  Caufobnia,  685.] 

JUSOIIBNTS.— Lr  A  NONRBSIDEMT  Is  NoT  PSRSOKALLT  SbBVED  WiTH  PrO- 

0188  WiTHur  THB  Stats  and  does  not  appear  in  the  aotion,  no  Talid  per- 
sonal judgment  can  be  entered  against  him,  nnless  his  property  is  attached 
in  the  action,  and  the  effect  of  such  judgment  is  restricted  to  the  prop* 
erty  so  attached. 

Attachxbnt  of  Lakd  Which  Is  Subjiot  to  a  Trust  Dbbd  to  Sccur* 
THB  Payment  of  Imdbbtbdnbss  eonstttntes  a  lien  upon  funds  remain- 
ing in  the  hands  of  the  trustees  after  they  have  sold  the  land  and  fron» 
the  proceeds  of  the  sale  satisfied  such  indebtedness. 

Statdtb  of  Limitationb  IK  AN  Action  to  Subject  Pbopebtt  F&audu* 
LBNTLY  CoNVBTBD  to  the  payment  of  plaintiff's  judgment  does  not 
begin  to  run  at  the  date  of  such  conveyance,  but  only  on  the  recovery 
of  the  judgment,  because  until  it  was  obtained,  plaintiff  had  no  canso 
of  action. 

Fraudulent  Convetancb.^Thb  Ebcovbrt  of  a  Judgment  in  Anoi'hbr 
State  does  not  make  the  plaintiff  a  judgment  creditor  within  this  state 
having  the  right  to  attack  a  conveyance  of  his  debtor  ou  the  ground  that 
it  was  made  to  defraud  creditors. 

Veaudulent  Gonvetance,  Who  Mat  Attack.— No  creditor  can  Im  said 
to  be  delayed,  hindered,  or  defrauded  by  any  conveyance  until  soma 
property,  out  of  which  he  has  a  specific  right  to  be  satisfied,  is  with, 
drawn  from  his  reach  by  a  fraudulent  conveyance.  This  specific  right 
does  not  exist  until  he  has  bound  the  property  by  a  judgmeut,  or  by  a 
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jadgmant  and  azeontioa,  at  the  eaae  may  h%  and  haa  ahown  that  ba  i» 
dafrandad  by  tbeeoQTeyanea  in  conseqaenca  of  not  being  able  to  prooara 
•atUfaction  of  bia  debt  in  due  ooarae  of  law. 

Bib  Judicata.— a  Jnix}MXMT  From  Which  a  Right  ov  Afpxal  Bxi8t» 
cannot  anpport  a  plea  of  ret  Judicaieu 

JuDGMBHT  A8  A  Gboukd  FOR  GoKTiNUANCX.~If  a  judgment  haa  been  ren* 
dared  in  an.  action  which  cannot  be  pleaded  aa  a  bar  beoansa  the  right, 
of  appeal  therefrom  still  exists,  and  a  aecond  action  is  brought  inTolving 
the  same  isanea,  the  first  action  and  the  judgment  therein  oonstitnte  ^ 
good  ground  for  the  oontinnance  of  the  aecond  until  the  final  datermiua* 
tion  of  the  former  action. 

Jame$  A.  Waymire^  for  the  appellant^  and  WiUiam  T.  Bag^ 
geity  for  the  intervenor. 

71  Z.  Blakeman^  for  the  respondent 

H.  C.  Campbell^  for  the  defendants  Campbell  and  Kent. 

•••  Db  Haven,  J.  This  action  was  originally  brought  by 
the  plaintifif  against  the  defendants,  Campbell  and  Kent,  to* 
recover  the  sum  of  two  thousand  five  hundred  and  forty-nine 
dollars  and  fifty  cents,  surplus  in  their  hands,  arising  upoa 
the  sale  of  certain  real  property  conveyed  to  them  in  trust 
to  secure  an  indebtedness  of  plaintiff  to  the  San  FranciscO' 
Savings  Union.  These  defendants  answered  admitting  that 
after  the  payment  of  plaintiff's  indebtedness  secured  by  the 
trufit  deed  there  remained  in  their  hands  the  sum  demanded 
by  plaintiff;  but  they  also  alleged  that  one  Priest  claimed  to 
be  entitled  to  recover  such  surplus,  and  they  asked  for  an. 
order  requiring  him  to  be  brought  into  court  as  a  party  to- 
the  action,  and  that  they  be  permitted  to  pay  the  fund  ia 
controversy  into  court,  to  be  disposed  of  by  the  judgment  ia 
the  action.  This  order  was  made,  and  thereafter  Priest  filed 
an  answer,  and  also  a  cross-complaint,  in  which  he  alleged  ia 
substance,  that,  prior  to  the  sale  of  the  real  property  by  the- 
defendants,  Campbell  and  Kent,  under  the  deed  of  trust,  he  had 
levied  an  attachment  upon  such  property  in  an  action  brought 
by  him  against  one  Joseph  Brown  in  one  of  the  superior 
courts  of  this  state  to  enforce  a  personal  demand,  and  in  that 
action  he  recovered  a  judgment  on  April  5,  1887,  for  a  sum 
exceeding  eight  thousand  dollars;  and  that  he  again  attached 
the  same  property  prior  to  the  sale  under  the  trust  deed  ia 
another  action  brought  by  him  in  this  state  against  Joseph 
Brown,  and  in  which  latter  action  he  recovered  a  judg- 
ment against  Brown  on  January  8,  1888,  for  the  sum  of  nine 
thousand  three  hundred  *^^  and  fifty-three  dollars  and  fifty 
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taenia.  The  cross-complaint  further  alleges  **  that  both  of  said 
judgments  are  for  one  and  the  same  cause  of  action,  and  both 
were  recovered  against  the  said  Joseph  Brown  (who  was  not 
a  resident  of  the  state  of  California)  upon  constructive  service 
of  summons."  Priest  further  alleged  in  his  cross-complaint 
that  the  land  sold  under  the  trust  deed  was  the  property  of 
bis  said  debtor,  Joseph  Brown,  and  was  conveyed  by  him 
to  the  plaintiff  on  October  3,  1883,  for  the  purpose  of  hinder- 
ing, delaying,  and  defrauding  the  creditors  of  such  debtor. 

The  Anglo-Californian  Bank  was  also  permitted  to  in* 
tervene,  and  claims  a  right  to  a  portion  of  the  fund  in  con- 
troversy by  virtue  of  a  mortgage  executed  by  the  plaintiff 
4subsequent  to  the  date  of  the  deed  of  trust  above  referred  to. 

The  plaintiff  and  the  intervener  demurred  to  the  cross- 
oomplaint  of  the  defendant,  Priest,  upon  the  ground,  among 
others,  that  the  cause  of  action  therein  stated  is  barred  by 
certain  sections  of  the  Code  of  Civil  Procedure  prescribing 
the  limitation  for  actions,  and,  the  demurrer  being  overruled, 
they  filed  an  answer  to  the  cross-complaint. 

This  action  was  tried  by  the  court  without  a  jury,  and, 
npon  the  findings  made,  judgment  was  rendered  in  favor 
of  the  defendant,  Priest,  in  accordance  with  the  prayer  of 
his  cross-complaint.  The  plaintiff  and  the  Anglo-Californian 
Bank,  intervener,  have  appealed. 

The  questions  arising  on  this  appeal  are:  1.  Did  the  de- 
fendant, Priest,  secure  a  lien  upon  the  fund  in  controversy  by 
reason  of  the  attachment  proceedings  in  either  of  his  actions 
against  Joseph  Brown?  2.  Is  the  cause  of  action  stated  in 
the  cross-complaint  barred  by  the  statute  of  limitations? 
3.  Is  the  right  of  Priest  to  the  relief  given  him  by  the  judg- 
ment appealed  from  barred  by  a  judgment  in  a  former  action 
brought  by  him  against  the  plaintiff  and  the  other  defend- 
ants, and  which  involved  substantially  the  same  matters  em- 
braced ^^  in  the  cross-complaint  in  this  action?  and  lastly, 
Are  the  findings  of  the  court  justified  by  the  evidence? 

In  an  action  against  a  nonresident  for  the  recovery  of 
money,  when  there  has  been  no  personal  service  of  process  on 
the  defendant  within  the  state  in  which  the  action  is  pending, 
and  no  appearance  therein  by  the  defendant,  no  judgment 
can  be  given  other  than  one  in  the  nature  of,  or  having  the 
nature  of,  a  judgment  in  rem  against  such  property  of  the  non- 
resident as  may  have  been  specifically  attached  in  such  ac« 
tion:  Anderson  v.  Go/,  72  Cal.  65;  1  Am.  St  Rep.  84;  Blane 
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▼.  Paymaster  Mintng  Co.,  95  Cal.  524;  29  Am.  St  Bep.  149; 
Pennoyer  v.  Neff,  95  U.  S.  741;  Cooper  v.  Reynolds,  10  Wall. 
808.  In  this  latter  case,  in  discussing  the  effect  of  a  judg- 
ment in  an  action  brought  to  establish  a  personal  demand 
against  a  nonresident  only  constructively  served  with  process, 
and  in  which  an  attachment  is  levied  upon  the  property  of 
the  defendant,  Mr.  Justice  Miller,  speaking  for  the  supreme 
court  of  the  United  States,  said:  **If  the  defendant  appears, 
the  cause  becomes  mainly  a  suit  in  personam,  with  the  added 
incident  that  the  property  attached  remains  liable  under  the 
control  of  the  court  to  answer  to  any  demand  which  may  be 
established  against  the  defendant  by  the  final  judgment  of 
the  court;  but  if  there  is  no  appearance  of  the  defendant,  and 
no  service  of  process  upon  him,  the  case  becomes  in  its  essen- 
tial nature  a  proceeding  in  rem,  the  only  effect  of  which  is  to 
subject  the  property  attached  to  the  payment  of  the  demand 
which  the  court  may  find  to  be  due  to  the  plaintiff.  .... 
No  general  execution  can  be  issued  for  any  balance  unpaid 
after  the  attached  property  is  exhausted.  No  suit  can  be 
maintained  on  such  a  judgment  in  the  same  court,  or  in  any 
other,  nor  can  it  be  used  as  evidence  in  any  other  proceeding 
not  affecting  the  attached  property,  nor  could  the  costs  in 
that  proceeding  be  collected  of  defendant  out  of  any  other 
property  than  that  attached  in  the  suit." 

*^  Such  being  the  well-established  rule  of  law,  it  follows 
that  inasmuch  as  Joseph  Brown  was  a  nonresident,  and  not 
personally  served  with  process  within  this  state  in  either  of 
the  actions  of  Priest  v.  Brown,  the  question  whether  there  was 
made  in  either  of  those  actions  any  valid  attachment  upon 
the  property  involved  here  is  a  material  one;  for  unless  such 
attachment  was  made,  the  defendant.  Priest,  is  not  entitled  to 
subject  the  fund  in  controversy  here  to  the  payment  of  either 
of  the  judgments  obtained  by  him  againt  Joseph  Brown. 

It  is  argued  by  the  appellant  that  the  attachment  in  nei- 
ther of  the  actions  of  Priest  v.  Brown  binds  the  surplus  which 
afterwards  came  into  existence  by  the  sale  of  the  real  prop- 
erty upon  which  the  attachments  were  previously  levied. 
This  contention,  although  a  plausible  one  upon  its  first  state- 
ment, is,  in  our  opinion,  not  sound.  The  attachment,  at  least  in 
tlie  second  action  of  Priest  v.  Brown,  was  levied  upon  the  en- 
tire interest  of  the  judgment  debtor  in  the  land  described  in 
the  trust  deed.  If,  as  the  court  below  found,  that  land  was 
originally  conveyed  to  the  plaintiff  by  the  judgment  debtor 
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for  the  purpose  of  defrauding  the  creditors  of  the  latter, 
und  the  trust  deed  was  accepted  by  the  San  Francisco  Say- 
ings Union  without  notice  of  this  fact,  then  the  interest  re- 
maining in  the  judgment  debtor,  subject  to  attachment  and 
execution  by  his  defrauded  creditors,  was  the  entire  interest 
reserved  to  the  fraudulent  grantee  by  the  terms  of  the  trust 
deed,  viz.,  the  right  to  a  recouTeyance  upon  payment  of  the 
indebtedness  secured  by  the  deed;  and  in  case  of  default  in 
its  payment,  and  a  sale  of  the  land  in  accordance  with  the 
terms  of  the  trust  deed,  a  right  to  the  surplus  which  might 
come  from  the  proceeds  of  the  sale  after  satisfaction  of  the 
debt  secured.  This  right  so  reserved  constituted  an  equitable 
interest  in  the  land,  and  it  was  this  equitable  interest  which 
was  attached  by  the  defendant  Priest,  and,  when  the  land  was 
subsequently  sold  under  the  trust  deed,  the  attachment  im- 
mediately fastened  upon  the  surplus  moneys  realized  by  the 
sale.  The  right  to  recover  these  moneys,  in  •*•  the  event  of 
a  sale  of  the  land  by  the  trustees,  was  a  part  of  the  thing  at- 
tached in  levying  upon  the  entire  equitable  interest  reserved 
to  the  fraudulent  grantee  by  the  trust  deed. 

A  conveyance  by  the  plaintiff  of  all  his  interest  in  the  land 
attached  prior  to  its  sale  under  the  trust  deed  would  have 
vested  in  his  grantee,  without  notice  of  the  rights  of  the  cred- 
itors of  Joseph  Brown,  the  equitable  right  to  such  surplus 
{Eddy  V.  Smithy  18  Wend.  488);  and  the  same  right  would 
have  passed  to  a  purchaser  under  an  execution  sale  of  plain- 
tiff's interest  in  the  land  {Coats  v.  Siewart^  19  Johns.  298); 
and  if  the  right  to  recover  such  surplus  would  follow  a  con- 
veyance of  the  land  out  of  which  the  surplus  arises,  and  pass 
under  an  execution  sale  of  the  land  itself,  it  would  seem  clear 
that  such  right  would  also  be  subject  to  the  lien  of  an  attach- 
ment levied  upon  the  land^  or  levied  upon  such  an  interest 
therein,  as  entitles  the  owner  to  demand  and  recover  such 
Furplus  from  the  person  in  whom  the  legal  title  may  have 
been  vested  in  trust  for  purposes  of  security  and  sale. 

^*  An  equity  of  redemption  in  real  estate  is  subject  to  the 
lien  of  a  judgment.  If  before  the  sale  under  a  decree  of  fore- 
closure the  judgment  is  docketed  against  the  defendant,  it 
would  be  a  lien  on  the  surplus  proceeds  arising  from  the  sale": 
2  Freeman  on  Judgments,  2d  ed.,  sec.  349.  And  we  think  it 
equally  true  that  if  before  the  sale  of  the  equity  of  redemp- 
tion, either  under  a  decree  of  .foreclosure  or  under  a  power,  a 
valid  attachment  is  levied    upon  the  equity  of  redemption^ 
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cuch  attachment  is  a  lien  upon  the  surplus  proceeds,  and  they 
-would  be  subject  to  be  applied  upon  execution  to  the  satisfac- 
tion of  a  judgment  in  favor  of  the  attaching  creditor  in  the 
action  in  which  the  attachment  is  issued.  If  it  were  other- 
wise»  the  lien  of  an  attachment  upon  such  equity  of  redemp* 
iion  could  be  defeated  by  a  sale  of  the  property  out  of  which 
the  equity  arises,  thus  destroying  the  whole  object  of  the 
attachment,  and  rendering  it  entirely  barren  of  any  beneficial 
results  to  the  plaintiff  procuring  the  issuance  of  the  writ 
Our  *^^  conclusion  upon  this  point  is  that  the  defendant, 
Priest,  by  virtue  of  the  attachment  proceedings  in  Priett  v. 
Brown^  acquired  the  right  to  subject  the  surplus  proceeds 
arising  from  the  sale  of  the  land  attached  to  the  satisfaction 
of  the  judgment  obtained  by  him  in  that  action.  The  attach- 
ment of  the  judgment  debtor's  interest  in  the  land  then 
standing  in  the  names  of  his  grantee  and  the  trustees  named 
in  the  trust  deed,  was  in  legal  effect  an  attachment  of  the 
surplus  moneys  arising  from  the  subsequent  sale. 

2.  The  cause  of  action  stated  in  the  cro8S*com plaint  is  not 
barred  by  either  section  843  or  subdivision  4  of  section  338  of 
the  Code  of  Civil  Procedure.  The  defendant's  cause  of  action 
to  subject  the  fund  in  controversy,  or  the  property  from  which 
it  was  derived,  to  the  payment  of  the  indebtedness  due  to  him 
from  Joseph  Brown,  did  not  accrue  at  the  date  of  the  alleged 
fraudulent  conveyance,  but  only  when  he  obtained  a  judgment 
against  his  debtor  upon  which  an  execution  would  issue  in 
this  state.  The  general  rule  as  to  the  time  when  a  creditor 
acquires  the  right  to  maintain  an  action  to  set  aside  a  fraud- 
ulent conveyance  made  by  his  debtor,  is  thus  stated  at  page 
522,  second  edition,  of  Bump  on  Fraudulent  Conveyances: 
**  No  creditor  can  be  said  to  be  delayed,  hindered,  or  defrauded 
by  any  conveyance,  until  some  property  out  of  which  he  has 
a  specific  right  to  be  satisfied  is  withdrawn  from  his  reach  by 
a  fraudulent  conveyance.  Such  specific  right  does  not  exist 
until  he  has  bound  the  property  by  judgment,  or  by  judgment 
and  execution,  as  the  case  may  be,  and  has  shown  that  he  is 
defrauded  by  the  conveyance  in  consequence  of  not  being 
able  to  procure  satisfaction  of  his  debt  in  a  due  course  of  law. 
Then,  and  then  only,  he  acquires  a  specific  right  to  be  satis- 
fied out  of  the  property  conveyed,  and  shows  that  he  is  a 
creditor,  and  is  delayed,  hindered,  and  defrauded  by  the  con- 
veyance." In  accordance  with  this  rule,  it  hns  been  held  in 
this  state  that  the  statute  of  linjitations  docs  not  begin  to  run 
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against  such  an  action  by  a  creditor  until  he  has  ^'  obtained 
such  a  judgment  against  his  debtor,  because  until  then  he  hae 
no  right  of  action:  Forde  v.  Exempt  Fire  Ins.  Co.y  50  Gal.  302; 
Ohm  y.  Superior  Couriy  86  CaL  545;  20  Am.  St  Rep.  245. 

Nor  would  the  cause  of  action  then  accrue  if  the  creditor 
had  not  discovered  the  facts  constituting  the  fraud  upon  his 
rights:  Gates  v.  Andrews,  37  N.  Y.  657;  97  Am.  Dec.  764.  In 
construing  a  statute  of  the  state  of  New  York  similar  to  subdi* 
vision  4  of  section  338  of  the  Code  of  Civil  Procedure  as  applied 
to  an  action  by  a  creditor  to  set  aside  a  fraudulent  convey* 
ance  of  his  debtor,  the  court  of  appeals  of  that  state  in  the 
case  last  cited  say:  ^'  It  is  urged  by  the  counsel  for  the  respond* 
ents  that  the  construction  of  the  above  clause  is  that  the 
action  shall  be  deemed  as  accruing  upon  the  discovery 'of  the 
fraud  by  the  party  aggrieved  thereby,  whether  his  right  of 
action  is  then  perfect  or  not.  I  think  this  construction  erro- 
neous. The  provision  is  not  that  the  cause  shall  be  deemed 
to  accrue  upon  such  discovery,  but  to  prevent  the  running  of 
the  statute  it  shall  not  be  deemed  to  have  accrued  before 
such  discovery;  thereby  providing  for  a  class  of  cases  where 
the  right  of  action  was  perfect,  but  became  barred  by  the 
statute  before  the  discovery  of  the  facts  upon  which  such 
right  depended." 

The  earliest  of  the  judgments  referred  to  in  the  cross- 
complaint,  and  sought  to  be  enforced  against  the  fund  in 
controversy  here,  was  not  obtained  until  April,  1887,  and  the 
cross-complaint  in  this  action  was  filed  in  February,  1889» 
less  than  two  years  thereafter.  It  is  true  that  both  judg- 
ments mentioned  in  the  cross-complaint  are  based  upon  a 
judgment  obtained  in  Texas  by  the  defendant  against  plain- 
tiff's grantor  in  the  year  1884,  but  the  existence  of  this  Texas 
judgment  in  favor  of  defendant  did  not  make  the  defendant. 
Priest,  a  judgment  creditor  in  this  state  within  the  meaning 
of  the  rule  which  permits  only  judgment  creditors  to  attack 
a  conveyance  made  by  the  judgment  debtor  to  defraud  hia 
creditors.  The  Texas  judgment  created  an  obligation  in 
favor  of  the  defendant  and  against  plaintifif's  grantor,  ^^^ 
Joseph  Brown,  but  it  was  an  obligation  which  could  not  be 
enforced  in  this  state  without  suit;  and  until  defendant  re- 
covered his  judgment  upon  it  here,  he  occupied  only  the  posi* 
tion  of  a  creditor  at  large,  without  any  right  to  subject  any 
specific  property  of  his  debtor  within  this  state  to  the  satis* 
faction  of  the  obligation  created  by  such  foreign  judgment: 
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Buchanan  ▼•  ifarshy  17  Iowa,  494;  Crim  v.  TFalifc^r,  79  Mo. 
335;  Claflin  v-  McDermoii,  12  Fed.  Rep.  876;  TarhtU  ▼.  Qriggu^ 
8  Paige,  207;  23  Am.  Dec.  790. 

3.  The  plaintiff  and  the  intervenor  also  pleaded  in  bar  of 
the  right  of  the  defendant,  Priest,  to  the  relief  demanded  in 
the  cro80-KX>mplaint,  a  judgment  of  the  superior  court  of  the 
city  and  county  of  San  Francisco,  entered  on  NoTcmber  24, 
1888,  in  the  action  of  PrieBi  v.  Brovm,  and  the  said  defendant 
also  pleaded  the  pendency  of  the  same  action  in  abatement  of 
this.  In  that  action  the  defendant,  Priest,  was  plaintiff,  and 
the  other  parties  hereto  were  defendants,  and  it  involved  sub- 
stantially the  same  matters  alleged  in  the  cross-complaint, 
and  it  was  therein  adjudged  that  the  conveyance  made  by 
Joseph  Brown  to  the  plaintiff  in  October,  1883,  was  not  made 
with  intent  to  hinder,  delay,  or  defraud  the  creditors  of  the 
former.  That  judgment  was  not  a  bar  to  the  matters  alleged 
in  the  defendant's  answer  as  a  defense,  nor  to  the  same  mat* 
ters  set  out  in  the  cross-complaint,  and  upon  which  he  de- 
manded the  relief  given  him  by  the  court  below.  It  had 
not  become  final  when  the  cross-complaint  was  filed,  nor  yet 
when  the  action  was  tried,  and  the  doctrine  of  res  adjudi" 
cola  only  applies  to  final  judgments.  The  time  to  appeal 
from  the  judgment  of  November  24,  1888,  had  not  expired 
when  the  cross-complaint  was  filed,  and,  although  no  appeal 
had  been  taken  therefrom,  the  action  was  still  pending  within 
the  legal  meaning  of  that  term  (Code  Civ.  Proc,  sec.  1049),  and 
the  judgment  was  not  a  bar  to  a  retrial  of  the  matters  alleged 
in  the  cross-complaint,  under  the  rule  announced  by  this  court 
in  Harris  v.  Bamhart^  •^'^  97  Cal.  546;  NafUger  v.  Oregg,  99 
Cal.  88;  37  Am.  St.  Rep.  23;  Estate  of  Blythe^  99  Gal.  472. 

But  while  the  judgment  in  Priest  v.  Brown  was  not  for  the 
reason  stated  a  bar  to  the  cause  of  action  alleged  in  the  cross- 
complaint,  still  the  pendency  of  that  action  would  have  been 
good  ground  for  the  continuance  of  this  until  the  final  deter- 
mination of  the  former  action,  or  would  have  been  a  sufficient 
basis  for  an  order  dismissing  the  present  action  upon  motion 
of  the  plaintiff,  notwithstanding  the  affirmative  relief  de- 
manded by  the  defendant.  Priest,  in  his  cross-complaint,  and 
the  refusal  of  the  court  to  have  granted  either  of  such  motions 
would,  perhaps,  have  been  erroneous;  but  no  such  motion  was 
made  by  the  plaintiff,  and  the  trial  proceeded  without  objec- 
tion, the  plaintiff  still  insisting  upon  the  judgment  in  Priest 

T.  Brown  as  an  estoppel,  and  as  ground  for  a  judgment  in  his 
Am,  ait,  bmt^  Wql.  xjLXviii.-ai 
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favor.  Under  tlicse  circumstances  we  cannot  say  that  the 
court  erred  in  proceeding  to  the  trial,  although  it  might  well 
have  continued  the  case  of  its  own  motion  until  the  final  de- 
termination of  the  former  action. 

4.  It  is  claimed  that  the  findings  are  not  sustained  by  the 
evidence.  We  think,  however,  the  case  falls  within  the  rule 
which  does  not  permit  us  to  disturb  the  findings  of  the  trial 
court  when  there  is  a  substantial  conflict  in  the  evidence 
relating  thereto. 

We  do  not  deem  it  necessary  to  particularly  discuss  some 
of  the  minor  points  made  in  the  brief  of  the  attorney  for  the 
appellant.  We  have  considered  them  all,  and  find  no  error 
which  would  justify  us  in  reversing  the  judgment  and  order 
appealed  from. 

Judgment  and  order  afiSrmed. 

Fitzgerald,  J.,  McFabland,  J.,  Harbison,  J.,  and  Qa- 
BOUTTE,  J.,  concurred. 

Rehearing  denied.  

Fbaudulbnt  Convxtances.— Tranbrrs  of  Pbopxrtt  Not  Subjsot  to 
EzxcuTioif  cannot  be  fraudulent  ae  to  crediiora:  ElUoi  v.  Hall,  2  Idaho^  1142; 
85  Aul  St.  Rep.  285,  and  note  with  the  cases  collected. 

Res  Judicata — Right  of  Appeal.— While  the  party  against  whom  a 
judgment  has  been  entered  retains  the  right  to  appeal  therefrom,  it  can- 
not be  admitted  in  evidence  against  him  as  a  bar,  under  a  statute  declaring 
that  an  action  shall  be  deemed  pending  from  the  time  of  commencement  un- 
til its  final  determination  on  appeal,  or  until  the  time  for  appeal  has  passed, 
unless  the  judgment  is  sooner  satisfied:  Na/tzger  y.  Oregg,  99  CaL  83;  37 
Am.  St  Rep.  23,  and  extended  note,  in  which  the  doctrine  announced  in  the 
California  coses  is  denounced  as  unsound  in  principle,  and  not  supported  by 
authority. 

Judgment  Liens— When  Do  Not  Attach  to  Lakd  Fraudulently  Ooh- 
TBTBD. — When  a  debtor  conveys  his  property  in  fraud  of  creditors,  before 
the  rendition  of  judgment  against  him  by  conveyance  valid  between  the  par- 
ties to  it,  such  judgment  does  not  create  a  lien  on  such  property  by  operation 
of  law:  Davidton  v.  Burhe,  143  III  139;  36  Am.  St.  Rep.  367,  and  note  with 
the  cases  collected.  See  also  Blane  v.  Paymaster  Min,  Co,^  95  CaL  524;  29 
Am.  St.  Rep.  149. 

Judgments  In  Personam  Against  Nonresidents. — Jurisdiction  to  ren- 
der a  personal  judgment  cannot  be  obtained  against  a  defendant  who  does 
not  reside  and  is  not  within  the  state  and  against  whom  process  is  not  served 
except  by  the  publication  thereof:  Renter  v.  Hurlbut,  81  Wis.  24;  29  Am.  St. 
Rep.  850,  and  note;  Hardy  v.  Beaty,  84  Tez.  562;  31  Am.  St  Rep.  80,  and 
note. 

Limitations  of  Actions— Fraudulent  Conyxtancbs.— The  statute  oC 
limitations  does  not  bar  an  action  by  the  creditor  untU  three  years  after  tho 
judgment  establishing  his  claim:  Ohm  v.  Superior  Courts  85  CaL  545;  20  Am* 
Bt.  Rep.  245. 
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[100  GAlJfOBllIi,  601] 
VoBonr.— It  it  not  indupensable  to  oonstitote  the  oiime  of  forgery  that  tiM 

writing,  if  gennina^  be  aiifficient  to  form  the  basis  of  a  legal  liability* 
FoRGKBT.^A  CoNTBACT  A0AIK8T  PuBUO  PoLiOT  and  therefore  illegal  and 

Toid,  may  nevertheless  be  the  subject  of  forgery* 

W.  E.  CaXj  W.  T.  WUUatMf  and  Edgerton  and  AdatM,  for 
the  appellaut. 

Attorney  General  W.  H.  H.  Hart,  for  the  respondent 

*^  Gabouttb,  J.  This  case  was  decided  in  Department^ 
but  a  rehearing  having  been  ordered,  it  is  now  before  the  court 
in  Bank.  The  appellant  was  convicted  of  the  crime  of  forgery, 
and  prosecutes  this  appeal  from  the  judgment  and  order  de- 
nying his  motion  for  a  new  trial.  It  is  insisted  that  the  facts 
charged  in  the  information  do  not  constitute  the  offense  of 
forgery,  and  that  is  the  only  matter  relied  upon  for  a  reversal 
of  the  judgment  which  demands  our  attention. 

We  will  not  enter  into  a  detailed  analysis  of  the  various 
parts  of  the  writing  which  is  the  subject  of  the  forgery  here 
charged,  but  will  view  it  from  the  standpoint  of  appellant's 
claims,  and  for  the  purposes  of  this  investigation  will  concede 
the  writing  to  be  an  assignment  or  sale  of  the  unearned  salary 
of  a  public  school  teacher  for  the  next  ensuing  month,  together 
with  an  order  upon  the  city  auditor  of  Los  Angeles  for  the 
warrant  representing  such  salary.  That  being  the  fact,  it  is 
further  claimed  that  Helen  Henry,  the  purported  author  of 
the  writing,  being  a  public  school  teacher,  is  a  public  officer, 
sod  that  the  sale  or  assignment  of  an  unearned  salary  by  a 
public  officer  is  void,  being  against  public  policy;  and  the 
writing  being  void  it  cannot  be  the  basis  of  a  charge  of  forg. 
ery.  The  information  charged  that  this  writing  was  forged 
and  passed  by  the  defendant  with  intent  to  defraud  one  J.  W. 
Jackson,  the  evidence  disclosing  that  the  writing  was  assigned 
to  Jackson  for  a  valuable  consideration,  and  that  subsequently 
the  warrant  was  delivered  to  him  by  the  auditor,  and  the 
aiotiey  paid  thereon  by  the  treasurer. 

Section  470  of  the  Penal  Code  provides  that  **  every  person 
who,  with  intent  to  defraud  another,  falsely  makes,  alters, 
forges,  or  counterfeits  any  charter  [then  follows  a  list  by  name 
cf  almost  every  conceivable  kind  and  character  of  writing]  is 
guilty  of  forgery.''    Upon  a  strict  construction  it  might  in 
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good  reason  be  Iield  that  the  foregoing  definition  of  forgerj 
curtails  the  elements  ***  necessary  to  be  present  in  order  to- 
constitute  the  offense,  as  contradistinguished  from  forgery 
recognized  by  various  writers  upon  criminal  law.  Under  our 
statute  we  hold  burglary  to  be  an  entry  into  a  building  witb 
intent  to  commit  larceny,  and  upon  the  same  lines  it  might 
be  held  that  forging  any  writing  named  in  this  section,  witb 
intent  to  defraud  another,  is  forgery,  and  indeed  it  is  appar- 
ent that  the  character  of  the  writing  is  quite  insignificant 
when  placed  in  the  balances  opposite  the  other  element — the 
intent  to  defraud.  But  we  will  take  broader  ground,  and 
concede  the  essential  ingredients  of  tlie  crime  of  forgery  to  her 
1.  A  false  making  of  some  instrument;  2.  A  fraudulent  intent^ 
8.  If  genuine,  the  writing  might  injure  another.  The  third 
element  stated  is  expressly  recognized  by  this  court  to  be  the 
true  test  as  to  the  nature  of  the  writing:  People  v.  Franks  2& 
Cal.  614;  People  v.  Tomlinson^  35  Cal.  506;  Ex  parte  Finley^  66- 
Cal.  263.  There  is  some  general  language  in  the  Tomlinsoa 
case,  taken  very  probably  from  People  v.  Shall,  9  Cow.  784,  to 
the  effect  that  the  writing,  if  genuine,  must  be  sufficient  to- 
form  the  basis  of  a  legal  liability;  but  such  is  not  the  true 
test,  in  our  opinion.  The  requirements  of  the  statute  demand 
no  such  construction,  and  its  adoption  would  result  in  the 
escape  from  justice  of  many  criminals. 

Appellant's  counsel  has  cited  many  cases  to  the  effect  that 
a  contract  against  public  policy  is  illegal  and  void,  and  hae 
no  standing  in  courts.  He  has  also  cited  cases  to  the  effect 
that  a  void  contract  cannot  be  the  subject  of  forgery.  But  he 
has  cited  no  case  to  the  effect  that  a  contract  against  publie 
policy  is  not  the  subject  of  forgery,  and  after  diligent  exami* 
nation  of  authorities  we  have  failed  to  find  a  case  to  that 
point,  and  this  court  is  not  willing  to  be  the  first  judicial 
body  to  declare  such  a  doctrine.  It  would  serve  no  useful 
purpose  to  review  in  detail-  the  cases  cited  by  counsel  holding^ 
that  void  contracts  are  not  the  subject  of  forgery.  Many  of 
them  are  cases  of  nudum  paetumj  and  others  follow  the  very" 
extreme  doctrine  laid  down  in  People  v.  ShaU^  9  ^'  Cow. 
784,  where  the  learned  judge  said:  "I  agree  that  a  manigno-^ 
rant  of  the  technical  requirements  of  a  special  agreement  might 
be  imposed  upon  by  the  paper  in  question.  This  remark  prob^ 
ably  embraces  a  majority  of  the  community  in  which  we  live, 
and  most  likely  the  very  parties  named  in  the  false  instru*- 
ment.    In  this  view,  no  doubt,  the  deed  of  which  the  defend* 
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ant  standa  convicted  involves  all  the  moral  guilt  of  forgery. 
He  believed  that  he  had  aucceeded  in  fabricating  what  pur* 
ported  to  be  a  valid  promiBsory  note.  But  legal  forgery  can* 
not  be  made  out  without  imputing  a  possible  or  even  actual 
ignorance  of  the  law  to  the  person  intended  to  be  defrauded. 
However  dark  may  be  the  moral  hue  of  a  transaction,  courts 
of  justice  can  only  act  upon  legal  crime — upon  criminal 
breaches  of  professional  obligation."  It  is  sufficient  to  say 
that  this  language  carries  the  principle  to  limits  which  we 
cannot  follow. 

The  more  liberal  doctrine,  and  the  doctrine  which  in  the 
interests  of  good  government  should  be  sustained,  is  declared 
in  People  v.  Krummer^  4  Parker's  Criminal  Reports,  219, 
where  the  court  says:  **  We  are  never  called  upon  to  determine 
whether  in  legal  construction  the  false  instrument  or  writing 
is  an  instrument  of  a  particular  name  or  character.  It  is  a 
matter  of  perfect  indifference  whether  it  possesses  or  not  the 
legal  requisites  of  a  bill  of  exchange,  or  an  order  for  the  pay- 
ment of  money,  or  the  delivery  of  property.  The  question  is 
whether  upon  its  face  it  will  have  the  effect  to  defraud  those 
who  may  act  upon  it  as  genuine,  or  ffie  person  in  whose  name 
it  is  forged.  It  is  not  essential  that  the  person  in  whose 
name  it  purports  to  be  made  should  have  the  legal  capacity 
to  make  it,  nor  that  the  person  to  whom  it  is  directed  should 
be  bound  to  act  upon  it,  if  genuine,  or  have  a  remedy  over.** 

There  is  no  question  but  that  a  writing  which  is  a  nudum 
pactum  is  not  the  subject  of  forgery,  but  a  contract  which  a 
court  will  not  enforce,  or  even  recognise,  because  it  is  against 
the  policy  of  the  law,  cannot  be  termed  a  nudum  pactum,  A 
forged  contract,  even  though  it  covers  *^  a  subject  matter 
which  makes  it  void,  as  against  public  policy,  upon  its  face 
may  present  such  an  appearance  that,  if  genuine,  it  might 
injure  another,  and  such  a  one  satisfies  the  test  which  we 
have  laid  down.  The  contract  may  be  such  that  there  would 
not  only  be  a  possibility  of  its  injuring  another,  but  a  very 
etrong  probability  of  such  injury,  for  there  are  many  con* 
tracts  against  public  poliey,  which  upon  their  face  present  a 
most  innocent  and  most  inviting  appearance.  Even  though 
A  contract  presented  to  a  court  of  justice  would  be  declared 
void  as  against  public  policy,  still  it  may  have  a  pecuniary 
iralue  to  its  owner.  It  could  have  such  a  value  as  that  the 
theft  of  it  would  be  the  subject  of  larceny,  and  it  would  be 
MoomMlonM  to  hold  an  instrument  the  subject  of  larceny,  and 
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yet  its  counterfeit  not  of  sufficient  value  to  form  the  basis  of 
a  charge  of  forgery.  If  the  stealing  of  the  genuine  instru* 
ment  would  be  larceny,  surely  the  false  making  of  such  an 
^instrument  would  be  forgery. 

To  declare  the  law  to  be  that  all  contracts  which  are  not 
enforceable,  because  against  the  policy  of  the  law,  are  not  the 
subject  of  forgery,  would  be  offering  a  carte  blanche  to  the  profes- 
sional forger  of  which  he  would  not  be  slow  to  take  advantage,, 
and  hereafter  he  would  confine  himself  to  the  manufacture 
of  spurious  paper  in  the  nature  of  contracts  against  publio 
policy;  for  he  would  thereby  be  enabled  to  make  a  very  re- 
spectable living — respectable  as  to  the  size  of  his  income^ 
and  respectable  in  that  such  acts  would  be  no  crime* 

Contracts  against  public  policy  cover  a  multitude  of  sub- 
jects, and  in  many  cases  the  determination  of  their  character 
in  this  regard  calls  for  the  exercise  of  the  nicest  discrimina- 
tion from  the  most  learned  judges.  From  the  face  of  the 
contract  itself  courts  will  disagree  as  to  its  validity  or  inva* 
lidity.  All  things  which  are  opposed  to  moral  precepts  may 
be  said  to  be  against  public  policy,  and  thus  we  have  a  great 
and  uncertain  field  open^  up  before  us.  Contracts  pertain- 
ing to  restraint  of  trade  and  competition  in  business  have 
been  entered  into  by  parties  in  the  utmost  good  faith,  and 
***  upon  considerations  of  the  gravest  character;  and  still 
those  contracts  subsequently  have  been  declared  to  be  invalid 
as  against  public  policy.  It  cannot  be  contended  for  a 
moment  that  such  contracts  could  not  be  forged.  Suppose  a 
contract  contained  a  covenant  upon  the  part  of  a  competing 
dealer  that  he  would  not  again  engage  in  business  within  the* 
state  of  California;  thus  we  have  a  covenant  clearly  void 
under  our  code  as  being  in  restraint  of  trade,  yet  we  think 
such  a  contract  is  the  subject  of  forgery.  Certainly  that 
character  of  instrument  might  be  well  calculated  to  defraud 
the  tradesman  still  remaining  in  business.  He  might  bo 
willing  to  pay  large  sums  of  money  for  that  agreement,  well 
knowing  at  the  time  that  he  could  not  enforce  it  in  law,  but 
knowing  his  man  and  believing  the  covenants  would  be  con» 
sidered  binding  by  the  party  making  them,  and  that  na 
attempt  would  ever  be  made  to  evade  them.  Such  an  agree- 
ment is  of  full  value  until  denied.  It  answers  every  purpose 
of  its  creation  until  that  time,  and  perchance  it  may  never 
be  denied. 

The  foregoing  principle  is  fully  illustrated  in  Commonweoltik 
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Y.  PeaUy  16  Mass.  91.  The  defendant  was  charged  with  theft 
bote,  defined  by  Blacks  tone  as  where  a  party  robbed  not  only 
knows  the  felon,  but  also  takes  his  goods  again,  or  other 
amends,  upon  agreement  not  to  prosecute.  The  ofifense  is 
here  recognized  as  compounding  a  felony.  The  question  in 
that  case  was:  Would  a  promissory  note  of  the  defendant 
satisfy  the  term  ** other  amends?"  Parker,  chief  justice, 
said:  *^  It  is  argued  that  it  will  not,  because  such  a  note  will 
be  void  in  law,  and  in  fact  nothing  may  ever  be  received,  but 
there  seems  to  be  no  reason  for  this  nice  and  critical  construe* 
tiou  of  the  words.  The  note,  although  voidable,  is  in  fact  of 
yalue  to  the  holder  until  it  is  avoided.  It  may  never  be  dis- 
puted." 

Obligations  ultra  vires  stand  upon  the  same  level  with  con* 
tracts  against  public  policy  as  to  the  offense  of  forgery.  If 
one  is  not  the  subject  of  forgery  neither  is  the  other.  In 
England  corporations  are  created  by  special  *'^  act  of  Par- 
liament. Within  those  acts  are  found  the  measure  of  their 
powers.  In  this  country  the  general  statutes,  in  conjunction 
with  the  articles  of  incorporation  which  are  public  records, 
form  the  limitation  of  their  powers.  Thus  the  world  deals 
with  corporations  with  a  knowledge  of  the  extent  of  their 
powers;  and  ignorance  of  the  law  forms  no  defense  to  the  plea 
of  ultra  vires.  If  this  appellant's  position  be  sound,  all  con* 
tracts  of  corporations  which  are  ultra  vires  are  not  the  subject 
of  forgery.  Neither  would  bonds  of  municipal  corporation 
which  are  ultra  vires  form  the  foundation  for  a  prosecution  for 
forgery.  The  determination  of  the  powers  of  corporations, 
both  private  and  municipal,  is  a  question  often  involving  the 
most  complex  principles  of  legal  jurisprudence,  and,  if  ultra 
vires  contracts  may  not  be  forged,  a  rich  field  for  the  success- 
ful practice  of  fraud  is  presented  to  the  forger. 

In  Stats  V.  Eades,  68  Mo.  160,  80  Am.  Rep.  780,  it  is  said 
that  the  fraudulent  making  of  a  false  municipal  certificate  of 
indebtedness  is  forgery,  though  the  municipality  had  no  power 
to  issue  such  certificate,  and  this  principle  is  in  line  with 
sound  reason,  and  fully  commends  itself  to  our  views.  It  is 
held  that  contracts  made  under  an  unconstitutional  law 
are  void.  Every  man  is  presumed  to  know  the  law,  and  ap- 
pellant's contention  would  free  the  criminal  forging  such  a 
contract:  Vilhac  t.  Stockton  etc.  R.  R.  Co.,  53  Cal.  208.  In 
other  words,  it  would  be  a  good  defense  to  a  prosecution  for 
forgery  that  the  law  under  which  a  genuine  contract  similar 
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to  the  forged  one  raight  be  made  is  unconstitutional.  Such 
a  plea  is  too  remote  from  the  crime  of  which  the  accused 
stands  charged,  and  his  liberty  must  be  regained  upon  more 
substantial  grounds. 

As  to  what  contracts  are  against  public  policy,  or  ultra 
viresy  or  void  as  creations  under  unconstitutional  statutes,  we 
think  matters  entirely  foreign  to  a  prosecution  for  forgery. 
In  the  examination  of  such  grave  and  abstruse  questions,  the 
criminal  element  of  the  case  would  soon  be  lost  to  view.  For 
the  purposes  of  *'^  the  case,  we  conceded  at  the  outset  that 
this  instrument  would  be  declared  void  by  a  court,  as  against 
public  policy,  but,  if  that  question  was  a  live  issue  in  the  case, 
this  contract  possibly  might  be  declared  valid,  upon  the 
ground  that  a  teacher  in  the  public  schools  is  not  a  public 
officer.  Certainly  the  law  as  to  that  point  is  not  so  plain  but 
that  an  ordinary  layman  in  the  exercise  of  the  greatest  care 
might  not  be  defrauded  in  taking  an  assignment  of  a  publio 
school  teacher's  unearned  salary. 

There  is  a  further  view  to  be  taken  of  this  question,  which 
is  also  fatal  to  appellant's  claims,  and  whish  was  incidentally 
touched  upon  in  noticing  the  Pease  case.  Aside  from  the 
nonenforceable  character  of  this  contract  in  a  court  of  justice, 
it  has  an  inherent,  substantial  value.  It  is  said  iu  Morton's 
case,  2  Bast  Pleas  of  the  Crown,  955,  "  that  though  a  com* 
pulsory  payment  by  course  of  law  could  not  have  been  en- 
forced for  want  of  the  proper  stamp,  yet  a  man  might  equally 
be  defrauded  by  a  voluntary  payment  being  lost  to  him."  It 
cannot  be  said  that  a  contract  has  no  value  because  you  have 
no  standing  in  court  to  enforce  it.  Who  can  say  in  advance 
that  the  money  will  not  be  voluntarily  paid,  as  agreed  upon 
by  its  terms?  Who  can  say  that  Helen  Henry  would  not  have 
lived  up  to  the  very  letter  of  this  instrument,  if  it  had  been 
her  genuine  contract?  If  her  word  is  as  good  as  it  should  be; 
if  her  conduct  of  the  business  affairs  of  life  is  actuated  by 
those  principles  of  truth  and  justice  which  surely  should  be 
found  in  the  breast  of  every  teacher  in  our  publio  schools, 
then  her  act  and  deed,  as  evidenced  by  a  writing  such  as  is 
present  in  this  case,  would  be  a  valuable  instrument  to  the 
holder  thereof;  just  as  valuable  as  though  it  were  enforceable 
in  the  courts  of  the  land.  If  a  genuine  instrument  signed 
by  Helen  Henry  similar  to  the  forged  one  found  in  this  case 
possessed  such  value  the  conclusion  is  irresistible  that  the 
forged  paper  was  one  that  might  defraud  another. 
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Again,  if  the  paper  bad  been  the  genuine  act  of  Helen 
ZIenry«  and  upon  the  strength  of  her  signature  *^'  the 
proper  officer  had  paid  the  amount  it  called  for  to  Jackson, 
the  legal  holder  thereof,  however  invalid  the  writing  may 
have  been  as  against  public  policy,  the  money  would  have 
been  beyond  the  reach  of  Helen  Henry  forever.  She  could 
not  have  recovered  it  from  the  officer  paying  it  out,  or  from 
Jackson  who  received  it  Her  mouth  would  be  closed  to  as* 
«ert  ownership  in  herself.  The  writing  would  serve  as  a  per* 
petual  barrier  to  the  recognition  by  courts  of  any  claim  upon 
her  part;  and,  for  this  reason  also,  the  instrument  was  of  such 
value  as  to  make  it  the  foundation  of  a  charge  of  forgery. 

It  is  ordered  that  the  judgment  and  order  be  affirmed. 

McFablano,  J.,  Patebsok,  J.,  and  Habbison,  J.,  concurred. 

De  Havbn,  J.  I  concur  in  the  judgment  The  writing 
alleged  to  have  been  forged  is  one  which  if  genuine  would  be 
▼Old,  because  against  public  policy,  but  nevertheless  such  a 
writing  is,  in  my  opinion,  the  subject  of  forgery. 


FoBOXBT.— What  Mat  Bb  ths  Subjbct  of:  See  PeopU  v.  Baker,  100  OaL 
188,  aaUe,  p.  270,  and  note,  and  the  extended  notee  to  Bendrkki  v.  State,  8 
Am.  St  Rep.  400,  and  Arnold  r.  Coet^  22  Am.  Deo.  300.  To  be  the  eabjeot  ol 
forgery  it  le  not  neceesaiy  that  the  instrament  should  hare  actual  legal  effi- 
^aej:  State  v.  Jchneon,  80  Iowa,  407,  90  Am.  Dea  158,  and  note;  nor  ia  it 
always  necessary  that  a  writing  to  be  the  subject  of  a  forgery  should  be  en- 
loroeaUtt  8M$  T.  Dmm,  28  Or.  602;  $7  Am.  St  Rep.  704,  and  note.  Bnt 
the  writing  must  be  in  sueh  form  as  to  be  apparently  of  some  legal  tft* 
«a^:  State  r.  Orpder^  44  La.  Ann.  902;  82  Am.  St.  Rep.  308. 
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Chamberlain  v.  Hemingway. 

fM  CONMBCnCOT.  L] 

Watbboovb81»— DBmnnov.— A  wKterooone  U  a  IiTing  stream  wMi  dtff- 
nite  banks  and  channel  and  a  month  dittinfcnUhable  from  iti  •ourea,  nol 
neoeasarily^mnning  all  the  time,  but  fed  from  more  permanent  loaroae 
than  mere  enrfaoe  water. 

Watirooubses — BiPABiAH  RiGRTB. — A  mere  aluioeway  or  inlet  from  the 
ocean  into  which  the  sea  water  runs  when  the  tide  rises,*  and  ont  of 
which  the  water  flows  when  the  tide  falls,  ip  not  a  waterooorse^  and  tha 
abutting  owners  on  it  have  no  riparian  rights.  The  owner  of  the  land 
through  which  it  runs  may  fill  it  up  and  conrert  it  into  upland. 

Suit  to  enjoin  the  filling  of  a  sluiceway.  Judgment  for 
defendants,  and  the  plaintiff  appealed. 

JJ.  0.  NewUm^  for  the  appellants. 

J7.  Stoddard  and  S.  A,  York^  Jr.^  for  the  appellees. 

'  Andrews,  C.  J.  All  the  questions  of  law  made  in  this 
case  depend  upon  a  question  of  fact.  In  their  complaint  the 
plaintiffs  say  they  are  the  owners  of  a  piece  of  land  adjoin* 
ing  a  sluiceway  running  out  of  and  into  Quinnipiac  river.  In 
the  second  count  the  sluiceway  is  spoken  of  as  "  a  river  or 
watercourse.'' 

If  the  sluiceway  so  spoken  of  is  a  "  river,"  or  "  a  water* 
course/'  so  that  the  owners  adjoining  it  on  either  side  have 
riparian  rights  of  the  same  kind  and  to  the  same  extent  that 
landowners  upon  the  banks  of  an  inland  stream  possess  them, 
then  the  contention  of  the  plaintiffs  is  correct,  and  there  ia 
error  in  the  judgment  of  the  superior  court;  otherwise  there 
is  no  error* 
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From  the  finding  it  appears  that  the  Quinnipiac  river  flowa 
southerly  and  empties  into  New  Haven  harbor.  The  lower 
part  of  the  river  is  a  part  of  that  harbor.  That  part  of  the^ 
city  of  New  Haven  which  lies  on  the  easterly  side  of  the  river 
at  this  point  is  called  Fair  Haven.  On  the  Fair  Haven  side^ 
the  flats  spread  out  originally  very  wide  between  the  upland 
and  the  channel  of  the  river.  The  highway  which  has  alwaya 
existed  from  Fair  Haven  to  New  Haven  is  now  known  ai» 
Grand  avenue.  About  one  hundred  years  ago  a  bridge  wa» 
built  across  the  Quinnipiac  river  as  a  part  of  this  highway. 
In  building  it  a  causeway  was  constructed  from  the  upland 
on  the  Fair  Haven  side  over  the  fiats  to  a  point  where  a  pier 
was  placed.  About  twenty  feet  westerly  from  that  pier  an» 
other  pier  was  erected.  Over  the  space  between  these  two- 
^  piers  a  bridge  was  laid.  From  the  second  pier  the  cause- 
way  was  continued  westerly  about  one  hundred  feet  further^ 
and  constructed  solid  by  filling  in  earth,  where  a  third  pier 
was  built.  From  the  third  pier  the  bridge  was  carried  acrosa 
upon  a  series  of  piers  to  the  westerly  side  of  the  river.  The^ 
space  so  left  between  the  first  and  second  piers  afibrded  a  pas* 
sageway  through  which  the  water  passed  and  repassed  with 
the  tides.  At  low  tide  there  was  no  water  at  that  place.  At 
high  tide  the  water  was  about  six  feet  deep.  The  plaintiffs^ 
predecessors  in  title  were  the  owners  of  the  upland  on  the- 
north  side  of  the  highway.  The  predecessors  in  title  of  the- 
defendants  owned  the  upland  on  the  south  side  of  the  high* 
way.  These,  and  other  owners  north  and  south  of  the  high* 
way,  have  from  time  to  time  reclaimed  the  fiats  lying  in  front 
of  their  respective  pieces  of  upland.  In  doing  so  they  hav& 
conformed  to  the  plan  of  the  causeway  and  bridge;  that  is  to- 
say,  they  have  each  left  an  open  space  in  the  filling,  for  the 
water  to  pass  through,  at  the  same  place  and  of  the  same 
width  as  the  one  left  in  the  causeway.  The  sluiceway  so- 
formed  extends  north  of  the  highway  about  two  hundred  feet,, 
and  south  of  the  highway  about  one  hundred  and  twenty-five 
feet,  is  open  at  both  ends  to  the  water  of  the  harbor  when  the 
tide  runs,  and  is  the  "river"  or  "watercourse"  described  in? 
the  complaint,  for  the  obstruction  of  which  the  plaintiffs  seek 
to  recover  damages.  The  reclaimed  land  of  the  plaintifis,  aa 
well  as  that  of  the  defendants,  with  the  opening  through  it  aa 
is  above  stated,  had  been  in  substantially  the  same  condition 
that  it  was  in  for  more  than  fifteen  years  before  this  suit  was 
brought. 
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The  plaintiiTB  aeked  the  court  to  hold  that  the  sluiceway 
tiad  become  a  watercourse  in  which  they  as  riparian  proprie* 
tors  had  all  the  usual  rights  of  riparian  proprietors.  The 
court  did  not  so  decide.  The  only  reason  of  appeal  which 
it  is  necessary  to  consider  is  that  *'  the  court  erred  in  holding 
that  the  premises  in  question  had  not  become  upland  and  said 
sluiceway  a  watercourse,  and  that  the  plaintififs  were  not 
•entitled  to  the  ordinary  rights  of  a  riparian  owner  in  such 
watercourse." 

*  All  the  waters  on  the  face  of  the  earth  may  be  divided 
into  tide  waters  and  inland  waters.  It  is  only  to  the  latter 
that  the  term  watercourse  can  be  applied.  Watercourses  are 
commonly  denominated  rivers,  rivulets,  or  brooks  according 
to  their  magnitude.  It  is  only  upon  watercourses  that  riparian 
rights  exist.  Chancellor  Walworth,  in  Child  v.  Starr^  4  Hill, 
876,  said  that  *^  a  watercourse  had  rtpam,  but  not  litttuJ^  So 
conversely  it  may  be  said  that  the  tide  water  has  liitara^  but 
not  rtpcM.  Littoral  are  very  different  from  riparian  rights. 
A  watercourse  consists  of  bed,  banks,  and  water.  Yet  the 
water  need  not  flow  continually;  there  are  many  watercourses 
which  are  sometimes  dry.  To  maintain  the  right  to  a  water* 
course  it  must  be  made  to  appear  that  the  water  usually  flows 
in  a  certain  direction,  and  by  a  regular  channel  with  banks 
and  sides:  Angell  on  Watercourses,  sec.  4;  Gould  on  Waters, 
eec.  41.  "  It  may  be  natural,  as  where  it  is  made  by  the  nat- 
ural flow  of  the  water  caused  by  the  general  superficies  of  the 
eurrounding  land  from  which  the  water  is  collected  into  one 
channel;  or  it  may  be  artificial,  as  in  case  of  a  ditoh  or  other 
artificial  means  us^d  to  divert  water  from  its  natural  channel, 
or  to  carry  it  from  lowlands  from  which  it  will  not  flow  in 
consequence  of  the  natural  formation  of  the  surface  of  the 
flurrounding  land '':  Earl  v.  De  Hart,  12  N.  J.  Bq.  283,  284;  72 
Am.  Dec.  395.  A  watercourse  implies  a  source,  a  current, 
and  a  place  of  discharge.  **  A  river  or  stream  begins  at  its 
source,  where  it  comes  to  the  surface":  Angell  on  Water- 
courses, sec.  46.  **  A  watercourse  is  a  stream  of  water  usually 
flowing  in  a  definite  channel,  having  a  bed  and  sides  or  banks, 
and  usually  discharging  itself  into  some  other  stream  or  body 
cf  water":  Luther  v.  Winnirimmet  Co.,  9  Gush.  174;  GUUU  v. 
JohnBon^  30  Conn.  180.  '*  A  river  is  a  considerable  stream  of 
water  that  has  a  current  of  its  own,  flowing  from  a  higher 
level,  which  constitutes  its  source,  to  its  mouth,  where  it  de> 
bouches":  The  Garden  City,  26  Fed.  Rep.  766.     ""It  is  tha 
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moving  of  the  water  from  the  source  to  the  mouth  that  makes 
the  watercourse":  ChaUenor  v.  Thomas^  Yel.  143.  ^^  Fon$^ 
aquKj  aqtui  eurrens^  et  outturn,  est  aqtim  eur$u8.     The  word 

*  river '  is  derived  from  the  *  Latin  rivua.  Bivus  est  loetiB  per 
longitudinem  depressus^  quo  aqua  decurrat ":  Ulpian's  Digest, 
De  Rivii.  And  it  is  used  constantly  by  the  Latin  authors  in 
a  sense  that  implies  a  current  from  a  source  to  a  mouth.'^ 
**Rivorum  a  fonte  deducHo":  Cicero.  ^^Omnia  flumina  atque 
rivos  qui  ad  mare  pertinebant '':  Cesar.  State  v.  Oilmantony 
9  N.  H.  461;  14  N.  H.  477.  **  It  is  a  river  or  watercourse  from 
the  point  where  the  water  comes  to  the  surface  and  begins  to 
flow  in  a  channel,  until  it  mixes  with  the  sea,  arm  of  the  sea, 
lake,  or  other  water.  It  may  sometimes  be  dry,  but,  in  order 
to  be  within  the  above  definition,  it  must  appear  that  the 
water  usually  flows  in  a  particular  direction  and  has  a  regu- 
lar channel,  with  bed,  banks,  or  sides":  Dudden  v.  ChuirdianM 
of  Cluttan  Union,  1  HurL  &  N.  627;  Gould  on  Waters,  41; 
Gallup  V.  Tracy,  25  Conn.  10,  17;  Sianchfidd  v.  City  of  New- 
Ion,  142  Mass.  110,  116,  and  note.  **A  large  stream  of  water 
flowing  in  a  channel  on  land  towards  the  ocean,  a  lake,  or 
another  river;  a  stream  larger  than  a  rivulet  or  brook":  Web- 
ster's Dictionary,  River.  ^*A  large  inland  stream  of  water 
flowing  into  the  sea,  a  lake,  or  another  river;  a  stream  larger 
than  a  brook":  Worcester's  Dictionary.  ''A  stream  flowing 
in  a  channel  into  another  river,  into  the  ocean  or  into  a  lake 
or  sea":  Stormonth's  Dictionary.  ^'A  large  stream  of  water 
flowing  through  a  certain  portion  of  the  earth's  surface  and 
discharging  itself  into  the  sea,  a  lake,  marsh,  or  another 
river":  Imperial  Dictionary.  **A  considerable  body  of  water 
flowing  with  a  perceptible  current  in  a  certain  definite  course 
or  channel,  and  usually  without  cessation  during  the  entire 
year":  Century  Dictionary.  *'A  watercourse  as  defined  in  the 
law  means  a  living  stream  with  definite  banks  and  channel, 
not  necessarily  running  all  the  time,  but  fed  from  more  per- 
manent sources  than  mere  surface  water":  JeffeT%  v.  JefferSy 
107  N.  Y.  650;  Jdiet  etc.  R.  R.  Go.  v.  HeaVy,  94  111.  416,  421. 

We  have  cited  these  numerous  authorities  for  the  purpose 
of  showing  clearly  that  the  sluiceway  in  question  was  not  and 
is  not  a  watercourse,  as  that  term  is  known  in  the  law.  If 
it  be  granted  that  the  reclaimed  land  owned  by  the  plaintiffs 

*  may  be  treated  as  upland,  it  does  not  follow  that  the  sluice* 
way  is  a  river  or  any  other  kind  of  watercourse.  At  the  most 
it  is  like  an  inlet  or  ravine  in  the  land,  into  which  the  water 
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of  the  harbor  runs  when  the  tide  rises  and  out  of  which  the 
water  flows  when  the  tide  falls.  That  it  is  open  at  both  ends 
«o  that  the  water  may  run  clear  through  in  one  direction 
when  the  tide  is  rising  and  in  the  other  direction  when  the 
tide  falls  can  make  no  difference.  If  by  a  figurative  use  of 
speech  this  sluice  can  be  said  to  have  banks  and  a  bed,  it  cer- 
tainly has  no  water  of  its  own*  The  water  of  the  harbor  rune 
into  it  and  runs  out  again.  A  man  can  take  as  many  steps 
on  a  treadmill  as  on  a  highway,  but  he  cannot  perform  a 
journey  on  it.  The  treadmill  is  not  a  highway.  Water  may 
dow  into  this  sluice  and  flow  out  again,  but  it  does  not  therein 
pursue  a  course.  There  is  no  stream  of  water  passing  through 
it  in  the  sense  of  a  watercourse.  There  is  no  current,  as  the 
word  "  current "  is  applied  to  a  stream  of  water.  It  has  no 
fiource  distinguishable  from  its  mouth  and  it  has  no  mouth 
distinguishable  from  its  source.     It  is  not  a  watercourse. 

In  their  brief  and  in  their  oral  argument  the  plaintiffs  made 
their  claim  in  another  form — that  the  court  erred  in  holding 
that  they,  the  plaintiffs,  had  not  the  right  to  have  the  waters 
ebb  and  flow  in  the  sluiceway  as  they  had  been  accustomed 
to  flow.  This  is  only  claiming  that  the  ordinary  riparian 
rights  which  attach  to  ah  inland  stream  of  water  ought  to 
apply  to  the  water  of  the  sluice.  The  plaintiffs  say  that  the 
waters  of  the  harbor  have  ebbed  and  flowed  through  the  sluice 
for  more  than  fifteen  years  and  that  thereby  they  have  ob- 
tained the  right  to  have  the  waters  continue  to  so  ebb  and 
flow  by  adverse  use.  We  are  not  able  to  see  that  any  thing 
has  been  done  or  omitted,  by  the  plaintiffs  or  by  the  defend- 
ants, which  was  adverse  to  any  right  of  the  other.  The  plain- 
tiffs have  done  nothing  which  they  had  not  a  perfect  right  to 
do.  They  have  done  nothing  to  which  the  defendants  could 
have  made  any  legal  objections.  The  plaintiffs  and  their 
grantors  were  the  owners  of  the  upland  adjacent  to  the  water. 
They  exercised  their  unquestioned  right  to  reclaim  ^  the  flats 
in  front  of  their  land  by  filling  them  up  in  such  manner  as 
they  chose  as  far  out  as  the  channel  of  the  harbor  or  as  far 
as  they  desired  to  do.  They  did  not  make  the  filling  contin- 
uous, but  left  a  space  unfilled  into  which  the  tide  has  ever 
since  caused  the  water  to  flow.  They  owned  the  land  next 
north  of  the  causeway  built  as  an  approach  to  the  Grand 
avenue  bridge.  In  that  causeway  there  had  been  left  an  open 
space  twenty  feet  wide.  The  plaintiffs  put  their  unfilled 
space  so  that  it  connected  with  the  open  space  in  the  cause- 
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way.  And  they  have  at  all  times  since  made  such  use  of 
their  nnfiUed  space  as  they  desired,  at  no  time  doing  any 
thing  of  which  the  defendants  or  any  other  owner  could  make 
^ny  legal  complaint  The  defendants  and  their  grantors 
owned  the  upland  bordering  upon  the  tide  water  next  south 
of  the  causeway.  They  too  exercised  their  right  to  reclaim 
the  flats  in  front  of  their  land  by  filling  them  up  in  such 
manner  as  they  chose  as  far  out  as  the  channel  of  the  harbor 
or  as  far  as  they  desired  to  do.  But  they  did  not  make  their 
filling  solid  and  continuous.  They  left  an  unfilled  space  so 
that  it  connected  on  the  south  with  the  opening  in  the  cause- 
way, and  into  which  the  tides  have  ever  since  set  the  waters 
of  the  adjacent  river.  They  have  made  such  use  of  their 
open  space  as  they  desired,  at  no  time  doing  any  thing  they 
had  not  the  most  perfect  right  to  do,  and  at  no  time  doing 
any  thing  of  which  the  plaintiffs  or  any  other  owner  could 
have  made  legal  complaint.  So  that  nothing  has  been  done 
at  any  time  by  either  of  these  parties  which  was  adverse  to 
any  right  of  the  other.  Let  this  be  tested  in  another  way: 
Suppose  the  defendants  had  never  filled  in  their  flats  further 
than  the  east  side  of  the  sluiceway,  and  that  they  now  pro- 
posed to  continue  the  filling  further  west  as  far  as  the  harbor 
line,  and  to  make  the  filling  solid,  could  the  plaintiffs  cause 
them  to  be  enjoined  ?  Obviously  not,  for  the  defendants 
would  be  doing  only  that  which  they  had  the  clear  right  to 
do:  Priory.  SwaHz, 62  Conn.  132;  36  Am.  St.  Rep.  333;  Mativer 
▼.  Chapman,  40  Conn.  882;  16  Am.  Rep.  46: 

If  the  plaintiffs  could  not  successfully  resist  an  obstruction 
to  the  sluice  in  the  way  supposed,  it  is  certain  that  they  * 
cannot  lawfully  complain  of  what  the  defendants  are  now  do- 
ing. 

There  is  no  error  in  the  judgment  appealed  firom. 

In  this  opinion  the  other  judges  concurred. 


WATSBOOimns,  What  Abs:  Sm  Ca$e  v.  Hoffman^  84  Wis.  438;  86  Aa. 
flL  Rep.  0H7;  Hawle^  v.  SkdtUm,  64  Vt  491,  83  Am.  St  Rap.  941,  and 
nota^  ftad  SWrnium  t.  Wintert,  21  Or.  86;  28  Am.  St.  Rep.  727,  and  note  with 
tfaeoneet  ooUeotod. 
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DfiXTEB  V.  Evans. 

[68  COlTNlCnCOT,  6J.) 

WiLLii — ^OoNSTBUonoN — PftBGATOBT  Tru8TB.^A  wUl  by  wbioh  m  testator 
makes  a  beqaeet  to  hie  wife  in  lien  of  dower,  and  then  giree  her  four 
■eparate  legacies  *'  for  her  to  help  as  she  sees  fit"  each  of  four  persons 
named  at  her  decease,  the  residue  of  said  legacies  "to  go  toW.**  wh» 
will  do  bj  said  foar  persons  as  he  sees  fit  and  see  that  they  are  comfort- 
ably provided  for  during  their  lifetimes  '*  unless  my  wife  sees  fit  to  make  a 
will  and  dispose  of  the  remainder  of  these  legacies  differently,  then  they 
go  as  she  wills"  followed  by  a  danse  giring  the  wife  another  legacy  U> 
nse  as  she  might  see  fit  in  caring  for  C.  must  be  construed  as  giving  to 
the  widow  the  five  legacies  as  a  trustee,  and  each  upon  separate  tmsta 
vntil  her  death  with  power  to  expend  the  legacies  in  helping  the  benefit 
oiaries,  or  to  invest  them  in  part  and  so  expend  the  balanoe,  but  1>efore 
•ntering  upon  either  of  the  trusts  she  must  give  a  bond,  and  should  she 
decline  either  trust,  the  probate  court  can  designate  a  successor  to  hold 
during  her  life,  whose  duty  it  would  then  be  to  apply  the  money  for  th* 
help  of  the  beneficiaries,  as  the  widow  should  from  time  to  time  direct. 
In  case  of  the  prior  death  of  any  one  of  the  four  legatees,  the  residue 
arising  therefrom  should  be  invested  and  accumulate  during  the  life  of 
the  widow,  when  the  whole  residue  becomes  a  common  fond  in  the 
hands  of  W.  for  the  benefit  of  the  survivors  of  the  four,  unless  the 
widow  otherwise  appoints  a  trustee  by  will,  under  reasonable  terms,  to 
carry  out  the  testator's  purpose.  If  O.  survives  the  widow,  a  new  trus- 
tee must  be  appointed  to  expend  any  balance  of  her  legacy  according  to 
her  needs.  If  there  is  any  failure  by  the  trustee  to  exercise  an  honest 
discretion  in  favor  of  any  beneficiary,  he  or  she  can  obtain  relief  in  the 
probate  court  or  in  equity.  The  mode  of  help  extended  in  all  cases  rests 
largely  in  the  discretion  of  the  trustee  subject  to  direction  by  the  court. 
The  balance  unexpended  at  the  oonolnsion  of  ths  trusts  forms  part  of 
the  testator's  residuary  estate. 

E.  if.  Warner  and  M.  A.  Shumway,  for  the  defendants. 

**  Baldwin,  J.  The  ieetfttor  in  the  will  which  is  the  sub- 
ject of  this  action,  after  a  bequest  to  his  wife  ^^for  her  support 
in  lien  of  dower/'  proceeds  as  follows: 

**I  give  to  my  beloved  wife,  Blisa  K.  Evans,  five  hundred 
dollars,  for  her  to  help  her  sister  Catherine  White  as  she  sees 
fit.  I  also  give  to  my  beloved  wife  five  hundred  dollars  for 
her  to  help  her  sister  Rachel  Kennedy  as  she  sees  fit.  I  also 
give  Eliza  K.  Evans,  my  beloved  wife,  five  hundred  dollars  for 
her  to  help  her  sister  Julia  Eddy  as  she  may  see  fit.  I  also  give 
Eliza  K.  Evans,  my  beloved  wife,  five  hundred  dollars  for  her 
to  help  her  brother  Archibald  Kennedy  as  she  may  see  fit. 
At  the  decease  of  my  beloved  wife  the  remainder  and  residue 
of  the  above  legacies  to  go  to  Walter  P.  White,  who  will  do 
by  his  mother  and  uncle  as  he  may  see  fit,  and  also  to  see 
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that  Rachel  Kennedy  and  Julia  Eddy  are  comfortably  pro- 
vided for  during  their  ^  lifetime,  unless  Elisa  K.  Evans,  my 
wife,  sees  fit  to  make  a  will  and  dispose  of  the  remainder  and 
residue  of  these  legacies  differently,  then  they  go  as  she  wills.'' 

Catherine  White  has  died  since  the  testator's  decease;  Ra- 
chel, Julia,  and  Archibald  Kennedy  are  in  advanced  years 
and  straitened  circumstances. 

The  will  contains  some  charitable  gifts  and  provisions  in 
favor  of  several  of  the  nearest  relatives  of  the  testator,  two  of 
whom  are  also  made  residuary  legatees,  subject  to  a  life  es- 
tate in  his  widow,  who  is  appointed  executrix.  The  last 
bequest,  following  the  residuary  clause,  reads  thus: 

^  I  give,  devise,  and  bequeath  to  my  beloved  wife,  ElijEa  K. 
Evans,  five  hundred  dollars  for  her  to  use  as  she  may  see  fit 
in  caring  for  Clara  M.  Evans,  now  Mrs.  Campbell." 

The  case  is  reversed  for  our  advice  as  to  the  construction 
and  effect  of  the  clauses  above  quoted. 

In  each  of  them,  while  the  widow  is  the  legatee,  the  ex« 
pressed  purpose  is  that,  through  her,  another  person  may  be 
benefited.     Her  own  support  was  otherwise  provided  for. 

The  last  of  the  legacies  is  given  to  the  widow  '*  for  her  to 
Qse  as  she  may  see  fit  in  caring  for"  Clara  M.  Campbell.  It 
can,  therefore,  be  used  for  no  other  purpose.  The  time  and 
manner  of  such  expenditures  are  left  to  the  honest  discretion 
of  the  widow,  but  she  is  a  trustee  for  the  use  specified,  and 
takes  the  money,  in  the  language  of  Lord  Eldon  in  King  v. 
Denison^  1  Ves.  &  B.  263,  272,  not  subject  to  a  particular  pur- 
pose, but  for  a  particular  purpose:  Loving  v.  Loring,  100  Mass. 
840,  842.  Such  a  construction  has  been  given  by  this  court 
to  expressions  quite  similar  in  Strong  v.  Strang^  8  Conn.  408, 
418,  and  Bristol  v.  Austin,  40  Conn.  438,  442. 

The  language  of  the  other  legacies  which  provide  for  assist* 
ance  to  certain  relatives  of  the  widow  is  less  decisive  of  the 
testator's  intention,  but  we  are  of  opinion  that  by  these  also 
he  designed  to  create  a  trust  estate  of  the  same  nature,  and 
has  used  words  sufficient  for  his  purpose.  Each  legacy  is 
given  to  the  widow  ''  for  her  to  help"  the  person  designated^ 
as  (not  if)  she  may  see  fit.  That  he  contemplated  her  giving 
*'  such  help  to  some  extent  is  evident  from  the  bequest  of 
*Hhe  remainder  and  residue"  of  the  legacies  upon  her  de- 
cease. Upon  that  event,  in  the  absence  of  any  contrary  di- 
rections in  her  will,  Walter  P.  White  will  take  any  residue 
which  may  be  unexpended,  whether  of  one  or  all  of  these 
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legacies,  as  a  common  fund,  in  trust  to  apply  it  (his  mother, 
Catherine  White,  having  died)  for  the  benefit  of  his  uncle, 
Archibald  Kennedy,  and  in  providing  for  the  comfort  of  his 
aunts,  Rachel  and  Julia  Kennedy,  in  such  manner  and  pro- 
portions as,  in  the  exercise  of  an  honest  discretion,  he  may 
from  time  to  time  see  fit. 

The  words  *'  who  will  do  by  his  mother  and  uncle  as  he 
may  see  fit,"  while  precatory  in  form,  we  regard  as  man- 
datory in  effect.  That  the  testator  used  them  with  this  in- 
tention is  apparent  from  the  next  clause,  which  provides  that 
he  is  *'  also  to  see  that  Rachel  Kennedy  and  Julia  Eddy  are 
comfortably  provided  for  during  their  lifetime."  He  was  to 
aid  his  mother  and  uncle,  and  ^'also"  his  aunts. 

Tiie  succeeding  clause,  which  qualifies  the  legacy  to  Wal- 
ter P.  White  by  adding  ^^  unless  Eliza  K.  Evans,  my  wife,  sees 
fit  to  make  a  will  and  dispose  of  the  remainder  and  residue 
of  these  legacies  differently,  then  they  go  as  she  wills,"  we 
think  must  be  limited  in  effect  to  the  manner  of  accomplish- 
ing the  purposes  of  the  trust,  and  cannot  defeat  the  existence 
of  the  trust.  The  testator  had  set  apart  two  thousand  dollars 
as  a  means  of  helping  four  of  his  wife's  relatives,  and  foresee- 
ing that  she  might  not  think  it  judicious  to  expend  the  whole 
during  her  lifetime,  selected  her  nephew  as  a  proper  person  to 
succeed  her  in  the  trust.  He  might,  however,  reasonably  con- 
template and  provide  for  her  possible  preference  for  some 
other  successor,  or  her  desire  that  the  distribution  of  the  un- 
expended balance  should  be  continued  according  to  the  rule 
of  her  own  discretion  rather  than  that  of  any  new  trustee. 
The  clause  under  consideration  would  give  her  such  a  power, 
and  should,  we  think,  receive  no  broader  construction. 

Should  the  legacy  for  the  benefit  of  Mrs.  Campbell  not  be 
expended  during  the  lifetime  of  Mrs.  Evans,  a  new  trustee 
should  be  appointed  to  apply  the  balance  remaining,  from 
*'  time  to  time  in  caring  for  Mrs.  Campbell  according  to  her 
needs:  Birch  v.  Wade,  3  Yes.  &  B.  198,  200. 

It  is  to  be  presumed  that  these  trusts  will  be  wisely  and 
fairly  administered,  but  should  there  be  any  failure  to  exer- 
cise an  honest  discretion  in  favor  of  the  respective  benefici- 
aries, they  could  obtain  proper  relief  either  from  the  court  of 
probate  or  in  an  equitable  action:  In  re  SimonU  WUl,  55  Conn. 
239,  243;  Smith  v.  WUdinan,  37  Conn.  384;  1  Jarman  on  Wills, 
696. 

*'  If  it  appear  to  be  the  intention  of  the  parties  from  the 
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whole  instrument  creating  it  that  the  property  conyeyed  is  to 
be  held  or  dealt  with  for  the  benefit  of  another,  a  court  of 
equity  will  affix  to  it  the  character  of  a  trust,  and  impose  cor* 
responding  duties  upon  the  party  receiving  the  title,  if  it  be 
capable  of  lawful  enforcement.  •  •  •  •  In  the  case  of  00810- 
badie  v.  Coatabadiey  6  Hare,  410,  414,  Vice-Chancellor  Sir 
James  Wigram  said:  *  If  the  gift  be  subject  to  the  discretion 
of  another  person,  so  long  as  that  person  exercises  a  sound 
and  honest  discretion  I  am  not  aware  of  any  principle  or  any 
authority  upon  which  the  court  should  deprive  the  party  of 
that  discretionary  power.  Where  a  proper  and  honest  discre- 
tion is  exercised,  the  legatee  takes  all  that  the  testator  gave 
or  intended  he  should  have — ^that  is,  so  much  as  in  the  hon- 
est and  reasonable  exercise  of  that  discretion  he  is  entitled  to. 
That  is  the  measure  of  the  legacy.'  But  it  is  always  for  the 
court  eventually  to  say,  when  called  upon,  whether  the  dis- 
cretion has  been  either  exercised  at  all,  or  exercised  honestly 
in  good  faith":  Colton  v.  Coltonj  127  U.  S.  800,  810,  821. 

Should  Mrs.  Evans  decline  to  accept  any  of  the  trust,  or 
neglect  to  give  a  proper  probate  bond,  another  trustee  should 
be  appointed  by  the  court  of  probate,  who  would  apply  the 
funds,  during  Mrs.  Evans'  lifetime,  to  helping  the  respective 
beneficiaries  according  to  her  discretion  from  time  to  time. 

*'  The  superior  court  is  advised  that  Mrs.  Evans  takes 
each  of  the  five  legacies  in  question  upon  a  separate  and  valid 
trust;  that  the  first,  or  so  much  of  it  as  she  did  not  expend  in 
helping  Mrs.  White  during  her  lifetime,  should  be  invested 
and  the  accumulations  added  to  the  principal  during  the  life- 
time of  the  trustee;  that  Mrs.  Evans  has  full  discretion 
whether  to  expend  the  other  legacies  at  once  in  helping  the 
respective  beneficiaries,  or  to  expend  them  in  part,  and  in- 
Test  the  balance,  expending  therefrom,  in  a  similar  manner, 
from  time  to  time,  as  she  sees  fit;  that  before  entering  on 
either  of  said  trusts  she  must  give  a  probate  bond;  that 
should  she  decline  either  trust,  the  court  of  probate  can 
designate  a  successor  to  hold  during  her  life,  who  will  extend 
«uch  help  to  the  beneficiary  as  Mrs.  Evans  may  from  time  to 
time  direct;  that  by  her  will  she  has  power  to  appoint  a  trus- 
tee of  the  residue  of  all  or  any  of  the  four  legacies  first  given, 
and  to  prescribe  any  reasonable  mode  of  applying  the  same  in 
helping  the  beneficiary  or  beneficiaries  entitled  under  the 
«ame;  that  in  default  of  the  execution  of  this  power,  Walter 
P.  White  will  take,  upon  her  death,  the  unexpended  balance  of 
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■aid  foar  legacies,  as  one  common  fund,  in  trust  to  apply  the 
same  for  the  benefit  of  his  uncle  and  in  providing  for  the 
comfort  of  his  aunts,  who  are  named  in  connection  therewith^ 
at  his  discretion;  that  should  Mrs.  Campbell  survive  Mrs* 
Evans,  and  any  balance  of  the  last  bequest  of  five  hundred 
dollars  then  remain  unexpended,  a  new  trustee  should 
be  appointed  to  expend  it  in  caring  for  Mrs.  Campbell  ac* 
cording  to  her  needs;  that  any  beneficiary  would  have  a 
right  to  relief  either  by  an  equitable  action  or  in  the  probata 
court,  in  case  of  a  failure  on  the  part  of  the  trustee  to  extend 
any  necessary  assistance  to  him,  but  that  in  determining  sucb 
necessity  the  discretion  of  Mrs.  Evans,  or  in  case  of  his  acting 
as  trustee  in  default  of  another  appointment  by  her,  of  Walter 
P.  White,  would  control,  provided  it  were  exercised  honestly 
and  in  good  faith;  and  that  any  balance  of  any  of  these  five 
legacies,  not  expended  as  hereinbefore  mentioned,  is  part  of 
the  residuary  estate  of  the  testator. 

In  this  opinion  the  other  judges  concurred. 


Trxtbts— Prkgatort.^Whbk  Aribk:  Sea  Murpfiy  v.  CarBm,  118  Mo.  112;^ 
85  Am.  St.  Rop.  699,  and  note  with  the  cases  coUected. 

T RUSTS. ->£ffkot  ov  Dbath  of  BEKinciARTi  See  Matter  tf  SnUtk,  131 
K.  Y.  239;  27  Am.  St  Hep.  686,  and  note. 

Trusts.  —The  Court  Has  Powbb  to  Appoint  a  New  Truster  upon  the 
death  of  the  trustee,  though  no  notice  is  given  to  the  trustor  or  his  succes- 
sor:  Dper  ▼.  Leach,  91  Cal.  191;  25  Am.  St.  Rep.  171,  and  note.  In  case  of 
the  incompetency,  inability^  er  refusal  of  a  trostee  to  aooepi  a  tmat^  a  court 
of  competent  jurisdiction  may  substitute  a  new  trustee  to  enforoo  tlie  trust 
and  carry  out  its  prorisiona:  Smith  t.  DaviB,  90  CaL  25;  25  Am.  St.  Bap.  92; 
and  note. 


Skellt  t^.  Bristol  Savings  Bank. 

[68  Cammauj vi'g  ML) 

IWTEREW— RiOHg  TO  RSOOYEB  UhKARITBD  IHTIBEflT  PaID  IV  AdTANOI.-- 

No  part  of  the  interest  paid  in  adraBoe  on  a  note  according  to  its  terma- 
can  be  recovered  upon  a  voluntary  payment  of  the  principal,  during  the 
time  for  which  the  interest  has  been  paid,  in  the  abeence  of  a  promisa- 
by  the  payee  to  return  nnesmed  interest  in  ease  of  each  payment,  or  of 
a  reservation  of  the  right  to  bring  suit  within  the  time  for  whioh  inteiw 
est  has  been  paid. 
Imterbst^Patmeht  of  15  Advance— Forbbaranoi  to  Sub.— ^The  taking 
of  interest  in  advance  on  a  note  is,  in  the  abeence  of  any  agreement  to- 
the  contrary,  prbna/ade  evidenoe  of  an  agreement  to  forbear  colleotioa 
of  the  note  during  the  period  for  which  interest  has  been  paid. 
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C.  E.  P$iHn9  and  E.  PecJ^  for  th«  appellaoL 
N.  E.  PUreet  for  the  appellees. 

^*  Andrews,  G.  J.  The  complaint  alleges  that  on  Jannary 
1,  1892,  the  plaintiffs  were  indebted  to  the  defendant  in  the 
•am  of  ten  tliousand  dollars,  as  evidenced  by  their  promissory 
note  as  follows: 

"$10,000.  January  14,  1888. 

"  On  demand  for  value  received  we  promise  to  pay  the  Bris- 
tol Savings  Bank,  at  the  office  of  said  bank,  ten  thousand 
dollars,  with  interest  payable  in  advance  semi-annually  on 
the  first  days  of  January  and  July  in  each  year." 

[Signed  by  the  plaintiffs.] 

That  on  said  January  1,  1892,  the  plaintiffs  paid  the  de» 
fendant  $250,  as  interest  in  advance  at  the  rate  of  five  per 
cent  per  annum,  that  being  the  rate  of  interest  agreed  upon 
between  the  parties.  That  on  April  7,  1892,  the  plaintiffs 
gave  the  defendant  a  draft  for  the  sum  of  $10^000  in  payment 
of  the  note,  and  demanded  the  repayment  of  the  unearned 
interest,  and  that  the  defendant  accepted  the  same  in  pay« 
inent  of  the  note.  That  the  defendant  paid  the  plaintiffs  $75, 
and  refused  to  pay  any  more.  That  the  plaintiffs  on  that 
day,  and  on  divers  days  between  that  time  and  the  date  of  the 
writ,  demanded  the  balance  of  the  unearned  interest;  and 
that  the  amount  of  the  unearned  interest  on  said  April  7th 
was  $115.18,  and  that  the  balance  still  due  the  plaintiffs  and 
unpaid  is  $40.18. 

To  this  complaint  the  defendant  demurred,  and  for  reasons 
of  demurrer  assigned  the  following: 

''That  the  said  complaint  purports  to  be  a  complaint  in 
contract,  but  no  contract  either  express  or  implied  is  set  out 
therein,  nor  are  any  facts  alleged  from  which  the  law  implies 
M  contract.*' 

The  trial  court  overruled  the  demurrer  and  rendered  judg- 
ment for  the  plaintiffs.    The  defendant  appeals  to  this  court 

In  considering  the  sufficiency  of  the  complaint,  the  pay« 
ment  of  $75  by  the  defendant  to  the  plaintiffs  may  be  laid  out 
of  the  ease.  It  is  agreed  that  the  defendant  refused  to  repay 
«ny  thing  as  unearned  interest,  but  treated  the  plaintiffs  as 
•depositors  of  the  sum  of  $10,000,  and  allowed  them  interest 
on  that  sum  from  the  first  day  of  May  to  the  first  day  of  July 
at  th»  same  rate  (that  is,  four  and  one  half  per  cent)  which  is 
jdlowed  other  depositors.    It  must  also  be  admitted,  as  it  is, 
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that  the  complaint  does  not  describe  one  of  ®'  that  sort  of 
transactiotis  to  which  the  law  attaches  the  obligations  of  a 
contract  irrespective  of  the  intention  of  the  parties,  or  eyea 
against  that  intention;  as  where  goods  have  been  illegally 
taken  from  the  owner  and  sold,  when  he  may  waive  the  tort 
and  sue  in  aBsumpsit;  or  where  a  husband  has  turned  hi» 
wife  out  of  doors,  and  a  neighbor  has  supplied  her  with  neces* 
saries,  when  the  neighbor  may  bring  (uswnpHt  against  the 
husband. 

A  contract  is  an  agreement  between  parties  whereby  one 
of  them  acquires  a  right  to  an  act  by  the  other;  and  the  other 
assumes  an  obligation  to  perform  that  act.  The  obligation  so 
assumed  is  called  a  promise.  Contracts  may  be  express  or 
implied.  Tliese  terms,  however,  do  not  denote  different  kinds 
of  contracts,  but  have  reference  to  the  evidence  by  which  tba 
agreement  between  the  parties  is  shown.  If  the  agreement  la 
shown  by  the  direct  words  of  the  parties,  spoken  or  written^ 
the  contract  is  said  to  be  an  express  one.  But  if  such  agree- 
ment can  only  be  shown  by  the  acts  and  conduct  of  the  par» 
ties,  interpreted  in  the  light  of  the  subject  matter  and  of  the 
surrounding  circumstances,  then  the  contract  is  an  implied 
one.  The  plaintiffs'  complaint  does  not  allege  any  direct 
words  of  promise  by  the  defendant  to  repay  unearned  inter- 
est. The  question  then  is — Do  the  acts  and  conduct  of  the 
parties  show  such  a  promise? 

The  argument  of  the  plaintiffs  is  this:  As  their  note  is 
payable  on  demand  the  bank  had  the  unqualified  right  to  de- 
mand payment  or  to  bring  a  suit  on  it  at  any  time,  notwith- 
standing the  interest  had  been  paid  in  advance;  that  the 
bank  might  have  brought  a  suit  on  the  seventh  day  of  Aprils 
and  if  it  had  done  so  it  would  have  been  required  to  account 
for  the  interest  which  had  been  paid  but  not  earned  at  that 
time,  either  to  repay  it  or  to  apply  it  as  part  payment  of  the 
principal;  and  they  say  that  their  right  to  pay  the  note  at 
any  time  is  precisely  the  same  as  the  right  of  the  bank  to  de- 
mand payment,  and  that  the  same  results  follow,  namely,, 
that  the  bank  must  repay  the  unearned  interest. 

There  can  be  no  doubt  that  a  savings  bank  might  take  inter* 
est  in  advance  on  a  loan  made  by  it  and  reserve  the  right  ^^ 
by  agreement  to  bring  a  suit  within  the  time  for  which  inter- 
est had  been  paid.  It  was  so  decided  in  Crosby  v.  Wyait^  10 
N.  H.  818.  Such  seems  to  have  been  the  understanding  in 
our  own  cases:  Hubbard  v.  CdUahan^  42  Conn.  524;  19  Am«. 
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Rep.  564;  HayeM  v.  Werner^  45  Conn.  246,  252.  In  sach  % 
case  if  the  note  was  collected  by  a  suit  it  might  be  said-  that 
a  promise  was  implied  to  return  any  excess  of  interest  that 
had  been  paid,  because  the  bank  would  thereby  deprive  the 
maker  of  the  note  of  the  use  of  the  money  a  part  of  the  time 
for  which  its  use  had  been  paid.  So  too  there  might  be  a 
promise  by  the  bank  to  return  unearned  interest  if  the  note 
should  be  paid  by  its  maker.  In  the  case  before  us  there  is 
no  such  promise  unless  it  is  found  in  the  facts  stated  in  the 
complaint. 

The  payment  by  the  plaintiffs  of  the  $250  on  the  first  day 
of  January,  1892,  a  part  of  which  it  is  sought  to  get  back  by 
this  action  was  in  terms  the  payment  of  interest  inadvance. 
It  is  BO  averred  in  the  complaint.  It  was  an  absolute  pay- 
ment, not  a  conditional  one.  The  plaintiffs  by  their  note 
made  two  years  before  had  promised  in  writing  for  value  re- 
ceived to  make  payment  of  the  interest  from  six  months  to  six 
months  in  advance.  They  had  done  so  for  two  years.  The 
payment  on  the  1st  of  January,  1892,  was  made  in  pursu- 
ance of  that  promise.  At  the  time  that  payment  was  made 
neither  the  plaintiffs  nor  the  defendant  expected  or  desired 
that  any  part  of  it  should  ever  be  paid  back.  The  defendant 
is  a  savings  bank  engaged  in  the  business  of  loaning  money. 
It  must  obtain  interest  on  its  loans  that  it  may  be  able  to  pay 
interest  to  its  depositors.  It  is  an  advantage  to  such  a  bank 
to  have  permanent  loans.  It  is  a  matter  of  common  knowl- 
edge that  a  savings  bank  rarely,  if  ever,  collects  a  loan  when 
secured  and  the  interest  is  paid.  To  have  a  loan  paid  is  to 
such  a  bank  an  inconvenience  and  a  loss.  It  must  be  as- 
sumed that  the  plaintiffs  understood  this  usage  of  the  defend- 
ant. On  the  seventh  day  of  April,  1892,  the  defendant  was 
willing  and  desirous  that  the  loan  to  the  plaintiffs  should  re- 
main. The  plaintiffs,  disregarding  the  wish  of  the  defendant, 
insisted  on  making  payment.  It  is  presumable  that  the 
plaintiffs  paid  their  note  on  that  day  because  they  expected 
to  ^  secure  an  advantage  to  themselves  by  doing  so.  Their 
plan  involved  an  advantage  to  themselves  by  imposing  a  loss 
on  the  defendant. 

These  are  not  circumstances  from  which  a  promise  by  the 
defendant  to  repay  any  portion  of  the  interest  money  can  be 
implied.  Implied  promises  grow  out  of  the  acts  of  parties 
when  those  acts  translated  into  words  are  a  promise.  In 
such  cases  the  parties  are  supposed  to  have  made  those  slip- 
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ulaiions  which  as  honest,  fair,  and  just  men  they  ought  to 
have- made.  But  these  qualities  never  require  a  partj  to 
submit  to  a  loss  for  the  benefit  of  another.  The  argument  of 
the  plaintiffs  assumes  that  there  was  no  contract  by  the  de- 
fendant for  forbearance.  If  this  assumption  is  not  correct 
then  their  argument  falls.  Now  it  seems  to  us  tliat  the  tak- 
ing of  interest  in  advance  is  a  fact,  in  the  absence  of  anj 
contrary  evidence  tending  to  show  an  agreement  for  forbear- 
ance. This  precise  question  was  fully  and  carefully  con- 
sidered by  Parker,  C.  J.,  in  Crosby  v.  Wyatt,  10  N.  H.  822. 
He  said:  ^  Where  an  individual  pays  interest  upon  a  note  in 
advance,  he  does  so  for  the  purpose  of  procuring  delay;  and 
it  is  believed  that  it  is  generally  understood  between  the 
parties,  unless  there  is  some  express  reservation,  that  the 
creditor  has  no  right  to  call  for  the  principal  until  the  ex- 
piration of  the  time.  The  payment  of  the  interest  is  the 
consideration  of  such  an  agreement  implied  from  the  transac- 
tion itself,  if  not  distinctly  expressed.  The  sum  received  is 
a  payment,  not  as  a  part  of  the  principal  or  generally,  but 
specially  as  interest  for  a  certain  period.  And  why  ia  this 
payment  made?  Clearly  to  obtain  delay,  and  for  nothing 
else.  The  very  idea  of  a  payment  of  interest  in  advance  pre- 
supposes that  delay  of  payment  of  the  principal  is  to  be 
given  for  the  same.  The  interest  thus  paid  is  not  expected 
to  be  applied  afterwards  to  the  principal,  or  paid  back  on 
any  contingency,  unless  there  is  some  agreement  of  the 
parties  to  that  effect.  Nor  are  we  aware  of  any  prindpie 
upon  which  the  maker,  after  such  a  payment  of  interest  in 
advance,  could,  before  the  expiration  of  the  time,  on  offering 
to  pay  the  balance,  require  the  creditor  to  apply  any  portion 
of  the  interest  so  paid  in  discharge  of  the  principal.  *^ 
Should  the  creditor  within  the  time  commence  a  suit  and  ob- 
tain a  judgment,  no  defense  Imng  made,  the  maker  might 
perhaps  recover  back  the  interest  for  the  unexpired  time; 
but  that  would  be  because  the  creditor  had  not  performed 
what  was  incumbent  on  him,  and  the  consideration  of  the 
payment  had  failed  to  that  extent:  Fuller  ▼.  LittUf  7  N.  H. 
535.  A  payment  of  interest  in  advance  furnishes  a  sufficient 
consideration  for  a  contract  to  delay:  Whe<U  v.  KendaU^  6 
N.  H.  504,  508.  As  a  general  rulei  then,  the  reception  of 
interest  in  advance  upon  a  note  is  prima  facie  evidence  of  a 
binding  contract  to  forbear  and  delay  the  time  of  payment; 
and  no  suit  can  be  commenced  against  the  maker  during  the 
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period  for  ivhicb  the  interest  has  thus  been  paid.**  These 
-views  were  affirmed  by  the  same  court  in  Drew  v.  Towle^  80 
N.  H.  531;  64  Am.  Dec.  809;  and  approved  in  PeopWs  Bank 
T.  PearBonSf  30  Vt.  714.  Other  cases  in  various  jurisdictions 
sustain  the  same  doctrine:  Wakefield  Bank  ▼.  Truesdell^  65 
Barb.  602;  Robinson  v.  Miller,  2  Bush,  179;  Preston  v.  Hen^ 
ning,  6  Bush,  556;  Scott  v.  Saffold,  37  Ga.  384;  Miles  v. 
M'LeUan,  2  Nott  &  McC.  133;  Gardner  v.  Gardner,  23  S.  C. 
^93;  Jarvis  ▼.  Hyatt,  43  Ind.  163;  Abel  ▼.  Alexander,  45  Ind« 
523;  16  Am.  Rep.  270;   Woodburn  v.  Carter,  50  Ind.  876. 

The  cases  from  Massachusetts  and  Maine  hold  that  the 
reception  of  interest  in  advance  is  not  of  itself  evidence  of 
each  a  binding  contract  to  extend  the  time  of  payment  as  to 
discharge  a  surety:  Oxford  Bank  t.  Lewis,  8  Pick.  458;  Black' 
Mone  Bank  y.  Hill,  10  Pick.  129;  Agricvltural  Bank  y.  Bishop, 
6  Gray,  317;  Crosby  v.  Wyatt^  23  Me.  156.  But  these  cases, 
when  examined  with  care,  are  not  inconsistent  with  the  cases 
from  New  Hampshire  and  Vermont.  In  Oxford  Bank  v. 
Lewis,  8  Pick.  458,  It  is  stated  that  the  bank,  even  though  it 
had  taken  interest  in  advance,  had  retained  the  right  to  sue 
at  any  time.  In  Blaekstone  Bank  y.  Hill,  10  Pick.  129,  the . 
statement  is  that  the  payments  of  interest  in  advance  were 
made  with  the  understanding  that  if  the  bank  should  want 
money  the  note  might  be  collected  before  the  expiration  of 
the  time  for  which  the  interest  had  been  paid.  These  two 
^aaee  are  the  authority  for  all  later  cases  in  that  state  and  in 
Maine.  In  the  yery  *^  latest  ease  from  Massachusetts — Hay- 
dentfUle  Savings  Bank  y.  Parsons',  138  Mass.  53 — the  court 
holds  upon  the  facts  stated  that  the  bank  reserved  the  right 
to  sue  at  any  time  on  the  note.  With  the  reservation  of  the 
right  to  collect  the  note  at  any  time  these  cases  harmonise 
y?ith  all  the  other  cases  cited. 

After  an  examination  of  all  the  cases  we  are  of  opinion, 
fipon  principle  as  well  as  upon  authority,  that  the  taking  of 
interest  in  advance  on  a  note  is,  in  the  absence  of  any  con- 
trary agreeroenti  prima  facie  evidence  of  an  agreement  to 
forbear  collecting  the  note. 

There  is  error,  and  the  judgment  is  reversed* 

In  this  opinion  the  other  judges  concurred. 


IirmnfT.— PaxpATiuinn  ov:  Q—  th«  extended  note  (o  ffari  v.  Domum^ 
SO  An.  PeaSSOL 
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Woodruff  v.  Marsh. 
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Wills— CoNSTRucrioir—CHAiiiTABLS  Bequest.— A  will  in  which  th«  te»» 
tator,  after  expressing  a  desire  that  a  large  part  of  his  estate  shall  hm 
"nsed  in  the  improvement  of  mankind  by  affording  such  assistanoa  and 
means  of  edncating  the  yonng  as  will  help  them  to  become  good  citi- 
sens,"  gives  to  sixteen  trustees  a  tract  of  laud,  with  four  hundred  thou* 
sand  dollars  in  trust  for  the  purpose  of  maiutaining  a  home  for  desfcitnt* 
and  friendless  children  on  the  premises,  "  to  be  known  as  ths  William  I*. 
Gilbert  Home,  to  be  under  the  care  and  control  ol  the  above-named 
trustees,"  who  shall  have  power  to  611  all  vacancies,  states  the  char- 
itable purpose  for  which  the  beqaest  is  given  with  sufficient  definiteness^. 
and  sufficiently  describes  the  class  to  be  benefited.  The  *'care  and  oon* 
trol "  given  to  the  trnsteep  is  not  limited  to  the  fund,  bat  inclndca  th* 
institution,  and  the  power  to  select  the  individuals  who  are  to  receive 
the  benefit  The  "assistance"  to  be  given  to  "destitute  and  friend* 
less"  children  under  the  bequest  is  to  supply  them  with  what  other  chil- 
dren, not  destitute  and  friendless,  find  at  their  homes,  and  includes  food, 
shelter,  clothing,  and  medical  attendance.  The  ''education**  referred 
to  may  be  afforded  either  by  instruction  given  at  the  "Home,"  or^y 
allowing  some,  or  all,  of  the  children  to  attend  school  in  the  vicinity,  at 
the  discretion  of  the  trustees. 

Wills— Construction  or  Charitablb  Bequest. — A  bequest  in  a  will,  bj 
which  a  testator  leaves  his  residuary  estate  to  trustees  "in  trust  for 
the  establishment  and  maintenance  of  an  institution  of  learning,  to  be 
known  as  the  Gilbert  School,**  provided  certain  lands  and  buildinga 
shall  be  "  given  free  of  cost  for  the  location  of  said  school,  excepting 
that  the  present  owners  of  said  land  may  reserve  the  use  and  income 
from  the  hotel  building  and  barn  located  thereon  for  the  period  of 
twenty  years  from  the  date  of  their  purchase  of  said  land,"  is  not  ob* 
noxious  to  the  statute  against  perpetuities,  as  it  clearly  appears  that  it 
was  the  intent  of  the  testator  that  the  site  for  the  school  should  be  con> 
▼eyed  to  the  trustees  within  twenty  years  from  such  purchase,  and  the 
conveyance  of  such  site  is  not  a  condition  precedent  to  the  taking  effect 
of  the  bequest,  as  in  equity  it  vests  at  once  upon  ths  death  of  the  tes- 
tator in  the  class  of  beneficiaries,  who  are  ultimately  to  profit  by  it^ 
liable  to  be  divested  by  the  subseqaent  failure  to  acquire  the  sit^ 
within  such  twenty  years. 

Wills — CoNSTRUcrrioN—CHARiTABLB  Trusts.— When  two  valid  charitable 
trusts  are  created  by  will,  and  the  testator  bequeathes  to  the  trustees  ol 
each  the  sum  of  four  hundred  thousand  dollars  for  the  establishment 
and  maintenance  of  such  trusts,  a  further  provision  in  the  will  relating 
to  such  bequests  that  "the  said  four  hundred  thousand  dollars  to  be 
kept  safely  invested,  and  from  the  yearly  income  thereof  the  sum  of  tea 
thousand  dollars  shall  each  year  be  added  to  the  principal  of  said  fund 
for  the  period  of  ons  hundred  years,  and  longer  if  the  trustees  deem  it 
best,"  is  reasonable  and  valid.  Should  the  trustees  continue  the  ao* 
cumulations  after  a  hundred  years  for  an  unreasonable  time,  the  courts 
can  interpose  a  proper  remedy. 

Wills — Construction— Charxtablb  Bequest. — ^In  considering  the  proper 
constructions  of  provisions  of  a  will  creating  a  charitable  trusty  it  it 
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■Qowabl*  to  transpose  words  or  limitattoiM,  when  warranted  by  the  im* 

mediate  context  or  general  acheme  of  the  wilL 
WiU4~CoiiSTBi7cnoK— Chabitablb  Bbquksts. — If  two  modes  of  oonstrao- 

tion  are  fairly  open,  one  of  which  tarns  a  charitable  bequest  in  a  will 

into  an  illegal  perpetuity,  while  the  other  makes  it  valid  and  operative^ 

the  latter  constniction  must  be  adopted. 
Qms  TO  Charitablb  Uan  Abb  Hiohlt  Favored  and  liberally  oonatmed 

to  accomplish  the  intent  of  the  donor.     Trusts  for  such  purposes  may 

be  established  and  carried  into  effeoti  when,  if  not  of  a  charitable  nature^ 

they  could  not  be  supported. 
Rbbultwo  TBU8T8,  Which  Cak  Bb  Rbbuttbd  bt  Extrinsxo  Bvidbmoi^ 

are  those  claimed  upon  a  mere  implication  of  law,  and  not  thoee  arisini^ 

from  the  failure  of  an  ejcpreas  trust  for  imperfection  or  illegality. 

C  E.  Perkins  and  8.  A,  Herman^  for  the  plaintiffs. 

C.  E.  Oro88f  for  the  defendants. 

^'*  Baldwin,  J.  This  is  a  suit  by  the  executors  of  the  wilk 
of  William  L.  Gilbert,  of  Winchester,  for  a  construction  of  cer-^ 
tain  of  its  provisions.  The  will  commences  by  a  declaration 
that  its  dispositions  are  the  result  of  a  desire  on  the  part  of 
the  testator  that  a  large  part  of  his  estate  should  be  *'  used  in 
the  improvement  of  mankind,  by  affording  such  ^*^  assist- 
ance and  means  of  educating  the  young  as  will  help  them  to 
become  good  citizens.''  After  certain  legacies  to  his  next  of 
kin,  and  for  educational  and  religious  purposes,  come  the-, 
clauses  as  to  which  the  advice  of  the  court  is  sought.  By 
the  first  of  these  he  gives  and  devises  to  sixteen  of  his  fellow^ 
townsmen,  'Mn  trust  for  the  purpose  hereinafter  named,"  a 
tract  of  land  in  W^inchester  described  as  that  **  deeded  to  me 
by  Henry  Gay,  together  with  all  the  buildings  located  thereon^ 
and  all  the  land  which  I  may  hereafter  acquire  adjoining  tho 
above-described  tract,"  the  will  then  proceeding  as  follows: 
*'  and  also  the  sum  of  four  hundred  thousand  dollars,  for  tho 
purpose  of  maintaining  and  supporting  a  home  for  destitute- 
and  friendless  children,  permanently,  on  the  above-described 
premises,  and  to  be  known  as  the  ^  William  L.  Gilbert  Home';. 
the  same  to  be  under  the  care  and  control  of  the  above-named 
persons  as  trustees,  and  said  trustees  shall  have  the  power  to 
fill  all  vacancies  which  may  occur  by  death  or  otherwise;  tho 
whole  number  to  always  consist  of  sixteen,  eight  of  whom 
shall  be  residents  of  the  Fourth  School  District  of  Winchester^ 
and  the  other  eight  shall  be  residents  of  the  First  School  Dis-^ 
trict  of  Winchester,  as  they  are  now  divided;  the  said  four 
hundred  thousand  dollars  to  be  kept  safely  invested,  and  from 
the  yearly  income  thereof  the  sum  of  ten  thousand  dollars 
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shall  each  year  be  added  to  the  principal  of  said  fund  for  the 
period  of  one  hundred  yeare,  and  longer  if  the  trustees  deem 
it  best.  The  balance  of  the  income  from  said  fund,  including 
the  income  from  said  yearly  additions,  may  be  used  for  the 
maintenance  of  said  home.  And  said  trustees  shall  have  the 
privilege  of  vesting  said  fund  in  mortgages  secured  on  real 
estate  located  in  this  and  other  states  within  the  United 
States;  and  also  in  the  purchase  of  real  estate  and  the  erec- 
tion of  buildings  thereon,  as  they  may  deem  best,  for  the 
eafety  and  increase  of  said  fund." 

The  heirs  at  law  contend  that  this  devise  and  bequest  la 
Toid  for  indefinitenesB,  uncertainity,  and  the  absence  of  any 
grant  of  power  to  select  the  beneficiaries. 

In  devises  and  bequests  of  this  nature  our  law  requires 
*••  either  certainty  in  the  particular  persons  to  be  benefited, 
or  certainty  as  to  the  class  of  persons  to  be  benefited,  with 
«n  ascertained  mode  of  selecting  them  out  of  such  class. 
The  testator,  in  the  present  case,  describes  the  persons  whom 
he  intends  to  benefit  as  ** destitute  and  friendless  children''; 
the  mode  of  benefit  to  be  "maintaining  and  supporting  a 
home"  for  them  "  permanently,''  at  a  place  particularly  spe- 
cified, to  be  known  as  the  ''William  L.  Gilbert  Home,"  the 
came  to  be  under  the  care  and  control  of  the  trustees  whom 
he  has  selected,  and  their  successors  in  the  trust;  and  declares 
the  great  object  of  his  will  to  be  the  affording  of  '*  such  assist- 
ance and  means  of  educating  the  young  as  will  help  them  to 
become  good  citisens."  We  think  that  the  trustees  who  are 
to  maintain  and  support  this  home,  and  under  whose  care 
and  control  it  is  expressly  placed,  are  thereby  invested  with 
ample  powers  to  select  for  its  inmates,  from  time  to  time,  sub* 
ject  only  to  the  limitations  imposed  in  the  concluding  portion 
of  the  will,  such  individuals  of  the  class  of  destitute  and 
friendless  children  as  they,  or  a  majority  of  them,  may  think 
proper,  or  to  commit  the  power  of  selection  to  suitable  oflScers 
or  agents  ander  their  supervision. 

This  power  to  admit  includes  power  to  exclude,  and  to  re- 
tnove  after  admission.  All  such  acts  are  naturally  inctdeot 
to  the  control  of  the  institution. 

It  is  claimed  by  the  heirs  at  law  that  the  words,  **  the  same 
to  be  under  the  care  and  control  of  the  above-named  persons 
as  trustees^"  refer  not  to  the  ^  William  L.  Gilbert  Home,"  but 
to  the  fbnds  b«H)ueathed.  Such  a  construction  would  do 
^rioteiice  to  the  rule  which  refers  an  adjective  or  relative 
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clause  to  its  last  antecedent,  as  well  as  to  the  natural  course 
of  thought  which  runs  through  the  whole  paragraph,  the 
latter  part  of  which  contains  specific  directions  as  to  the 
management  of  the  fund  and  the  use  of  the  income  it  may 
produce. 

The  charitable  purpose  is  suflScientlj  definite.  The  children 
to  be  benefited  must  reside  in  the  **Home"  :  C(nt  v.  Comstock^ 
51  Conn.  852, 382;  50  Am.  Rep.  29.  They  can  reside  there,  at 
most,  only  so  long  as  they  are  children.  They  must  be  taken 
^**  from  the  class  of  the  destitute  and  friendless,  and  they 
should  be  given  such  assistance  and  means  of  education  as  will 
help  them  to  become  good  citizens.  The  ''  assistance"  should 
be  such  as  children,  who  are  not  destitute  and  friendless,  find 
at  their  homes,  and  may  thus  include  food,  shelter,  clothing, 
and  medical  attendance.  The  means  of  education  may  be 
afforded  either  by  instruction  given  at  the  home,  or  by  allow- 
ing, some  or  all  of  the  children  to  attend  school  in  the  vicinity, 
at  the  discretion  of  the  trustees. 

The  class  to  be  benefited  is  a  large  one,  for  the  testator  has 
imposed  no  restrictions  as  to  race  or  residence,  but  the  num- 
ber of  possible  beneficiaries  under  a  charitable  bequest  is  im- 
material where  a  power  of  selection  is  given:  TreaVs  Appeal 
From  Probate^  80  Conn.  118.  The  *^  assistance"  to  be  furnished 
is  quite  as  definitely  indicated  as  was  that  in  the  bequest 
which  we  upheld  in  Tappav?B  Appeal  From  Probate,  52  Conn. 
412,  for  the  charitable  assistance  and  benefit  of  indigent,  un* 
married,  Protestant  females  over  the  age  of  eighteen  years, 
residents  of  Bridgeport 

Id  1887,  about  three  years  before  the  date  of  the  will,  a 
special  charter  was  granted  to  the  same  sixteen  persons  who 
are  constituted  trustees  under  this  beqhest,  by  the  name  of 
""The  William  L.  Gilbert  Home":  10  Special  Acts,  632.  By 
this  charter  they  were  authorised  to  erect  and  forever  main- 
tain a  home  in  Winchester  for  destitute  minors,  admittance 
to  which  should  at  all  times  be  under  the  control  of  the  cor- 
porators, who  could  make  such  rules  for  their  admission  as 
should  be  deemed  wise  and  best.  The  corporation  was  em- 
powered to  receive  and  hold  any  property  which  might  be 
eoDveyed  or  bequeathed  to  it  by  William  L.  Gilbert,  and  in 
administering  its  trust  to  comply  with  any  lawful  regulations 
which  be  might  prescribe.  The  heirs  at  law  of  Mr.  Gilbert 
have  argued  before  us  that,  as  he  did  not  make  any  bequest 
to  ibis  corporationi  it  may  fairly  be  presumed  that  he  did  not 
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like  the  discretionary  powers  as  to  the  admission  of  minors  to 
the  home  which  this  charter  gave,  and  that  as  he  afterwards 
used  different  language  in  respect  to  this  matter  in  his  will, 
isuch  laDguage  ought  to  be  construed  as  not  intended  ^'^  to 
confer  similar  authority.  Their  contention,  in  other  words, 
is  that  the  charter  rebuts  any  implication  of  a  grant  by  the 
will  of  discretionary  powers  in  the  selection  of  beneficiaries. 
It  is  claimed,  on  the  other  hand,  by  the  trustees,  that  tho 
Revise  and  bequest  in  question  inure  to  them,  not  as  individ- 
uals, but  as  a  corporation,  and  should  be  construed  as  if  ex* 
pressly  made  to  '*  The  William  L.  Gilbert  Home." 

We  find  ourselves  unable  to  accept  either  of  these  views. 
The  trustees,  by  the  plain  terms  of  the  will,  take  as  natural 
persons,  and  it  gives  them,  though  in  fewer  words,  substan- 
tially the  same  powers  of  selection  and  administration  which 
«re  contained  in  the  charter. 

The  testator  left  his  residuary  estate  to  the  same  sixteen 
persons,  in  trust  ^^  for  the  establishment  and  maintenance  of  an 
institution  of  learning  to  be  known  as  the  'Gilbert  School,'  ** 
providing  certain  lands  and  building  in  Winchester,  which  he 
particularly  describes,  should  be  "given,  free  of  cost,  for  the 
location  of  said  school,  excepting  that  the  present  owners  of 
«aid  land  may  reserve  the  use  and  income  from  the  hotel 
building  and  barn  located  thereon  for  the  period  of  twenty 
years  from  the  date  of  their  purchase  of  said  land,  the  repairs 
and  taxes  to  be  paid  by  them  so  long  as  they  shall  receive 
the  income  of  said  hotel  and  barn."  The  will  then  proceeds 
as  follows: 

**  In  case  the  necessary  school-buildings  are  not  erected  and 
paid  for  during  my  lifetime,  then  tlie  amount  necessary  for 
the  erection  of  said' buildings  may  be  taken  from  the  princi- 
pal of  the  aforesaid  residue.  Also,  upon  the  grounds  of  said 
Gilbert  School  shall  be  provided  suitable  rooms  for  a  public 
library  for  the  use  of  said  school,  and  which  shall  also  be  free 
to  the  inhabitants  of  said  town  of  Winchester. 

^  The  balance  of  said  residue  of  my  estate  shall  be  safely 
invested  by  my  said  trustees,  who  shall  have  the  same  privi* 
leges  as  to  investing  the  fund  in  mortgages  secured  on  real 
estate  in  this  and  other  states,  and  in  purchasing  real  estate 
and  erecting  buildings  tliereon  as  is  given  in  the  preceding 
flection  relating  to  the  'William  L.  Gilbert  Home.'  And  from 
the  yearly  income  thereof  the  sum  of  ten  thousand  dollars 
^'^  shall  be  added  each  year  to  the  principal  for  the  period 
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of  one  hundred  years,  and  longer,  if  the  trnstees  deem.  best. 
The  balance  of  the  income  from  said  fund,  including  the  in* 
come  from  said  yearly  additions,  may  be  used  for  the  main* 
tenance  of  said  Gilbert  School  and  the  free  library  above 
mentioned.  . 

*'  It  is  my  will  that  the  trustees  of  the  said  ^  William  L. 
Gilbert  Home '  and  of  the  said  '  Gilbert  School '  shall  be  com« 
posed  of  men  of  the  Protestant  faith,  and  that  the  manage- 
ment of  said  institutions  shall  be  of  a  nonsectarian  character. 
Also  it  is  my  will  that  no  children  who  have  been  educated 
in  a  Catholic  parochial  school  shall  be  admitted  to  said  'Gil* 
bert  School.'  And,  further,  it  is  my  will  that  no  teacher, 
acholar,  or  inmate  shall,  under  any  condition,  be  admitted  or 
receive  the  benefit  of  either  of  said  institutions,  who  shall  use 
4obacco  in  any  form  or  spirituous  liquors  as  a  beverage." 

Similar  objections  to  those  already  considered  are  urged 
against  the  validity  of  this  bequest,  and  also  one  founded  on 
the  law  against  perpetuities.  Our  statute  of  charitable  uses 
^Gen.  Stats.,  sec.  2951)  specially  names  among  the  grants  to 
be  protected,  such  as  may  be  made  for  the  maintenance  of 
^'schools  of  learning."  The  testator,  in  following  the  words 
of  the  law,  has  sufficiently  expressed  the  great  object  he  had 
in  view,  and  he  has  wisely  imposed  no  limitations  upon  the 
nature  of  the  instruction  to  be  given,  except  that  furnished  at 
the  beginning  of  the  will  by  the  expression  of  his  general  in- 
tent to  provide  such  '*  means  of  educating  the  young  as  will 
help  them  to  become  good  citizens":  Coit  v.  Comatock^  51 
Conn.  352,  879;  50  Am.  Rep.  29.  The  union  of  school  and 
library  is  fully  in  accord  with  the  policy  of  the  state,  as  well 
as  with  all  rules  of  education:  Gen.  Stats.,  sec.  2155. 

The  character  and  extent  of  the  buildings  to  be  erected, 
the  admission  of  scholars,  the  regulation  of  studies,  the  em- 
ployment of  instructors,  and  the  selection  of  books  for  the 
library,  have  been  all  committed  to  the  good  judgment  of  the 
trustees  by  the  terms  of  the  trust,  subject  only  to  the  express 
limitations  which  these  impose:  New  Haven  Young  ^''  Men^B 
Jnttitute  V.  City  of  New  Haven^  60  Conn.  82,  40,  41;  Dodge  v. 
WiUiafM,  46  Wis.  70. 

The  objection  that  the  bequest  is  void  as  tending  to  create 
«  perpetuity  is  founded  on  the  claim  that  it  may  not  vest 
during  the  life  of  a  person  in  being  at  the  death  of  the  testa- 
tor, and  the  children  of  such  person  (Gen.  Stats.,  sec.  2952), 
or  the  period  of  twenty-one  years  after  his  decease. 
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It  IB  certain  that  the  school  and  library  can  be  built  onljr 
on  the  designated  site,  and  that  this  site  was  not  the  property 
of  the  testator,  or,  so  far  as  the  will  discloses,  subject  to  hia 
control.  It  is  certain  also  that  the  trust  funds  can  be  used  for 
no  other  purpose  than  the  establishment  and  maintenance  of 
such  a  school  and  library,  and  that  the  fact  that  the  trustees 
are  persons  in  being  and  receive  an  immediate  estate  will  not 
save  the  bequest,  if  there  is  no  certainty  that  e£fect  can  be 
given  to  the  testator's  charitable  intent. 

In  the  case  o(  Jocelyn  v.  Nott^  44  Conn.  55,  59,  which  is  re* 
lied  on  by  the  heirs  at  law,  the  devise  held  void  was  one 
made  to  trustees,  of  two  adjacent  parcels  of  land,  to  hold  un« 
til  a  congregational  society  of  sufficient  ability  should  desire 
to  build  a  church  upon  one  of  them,  and  then  to  permit  such 
church  to  be  built,  and  afterwards  to  convey  both  parcels  to 
the  society,  the  second  (upon  which  was  a  house),  to  be  there* 
after  used  as  its  parsonage,  but  until  such  conveyance,  to  be 
occupied  by  certain  individuals  who  were  named,  if  they  de- 
sired, rent  free,  for  their  own  benefit;  the  provision  as  to  one 
of  these  being  for  an  occupancy  by  him  ''for  himself  and  his 
family."  There  was  no  certainty  that  any  congregational 
society  would  offer  to  build  such  a  church  as  was  thus  con- 
templated within  the  lives  of  these  persons  and  of  their  chil- 
dren, or  within  twenty-one  years  from  their  decease,  and 
meanwhile  a  beneficial  estate  in  favor  of  private  individuals 
would  continue  in  existence,  which,  if  the  provision  for  the 
family  of  one  of  the  beneficiaries  were  construed  to  include 
those  of  his  household  who  might  survive  him,  might  render 
the  land  inalienable  for  a  period  beyond  the  limits  prescribed 
by  law:  Odell  ▼.  Odeli^  10  Allen,  1,  7.  Viewed  in  this  aspect, 
the  result  reached  in  Joeelyn  v.  Nott^  44  Conn.  55,  is  not 
^**  inconsistent  with  the  rule  as  stated  in  Russell  ▼•  AUsn^ 
107  U.  S.  163,  171,  that  '^a  gift  in  trust  for  a  charity  not  ex- 
isting at  the  date  of  the  gift,  and  the  beginning  of  whose 
existence  is  uncertain,  or  which  is  to  take  effect  upon  a  con- 
tingency that  may  possibly  not  happen  within  a  life  or  lives 
in  being  and  twenty-one  years  afterwards,  is  valid,  provided 
there  is  no  gift  of  the  property  meanwhile  to  or  for  the  benefit 
of  any  private  corporation  or  person."  This  language  was 
quoted  with  approval  by  this  court  in  Storrs  Agricultural 
School  ▼.  Whitney^  64  Conn.  342, 348,  and  is  a  clear  and  accu* 
rate  statement  of  the  bearing  of  the  statute  of  perpetuities 
upon  charitable  bequests. 
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In  the  will  now  under  consideration  the  residuarj  estate  is 
wholly  devoted  to  charitable  uses,  and  no  postponement  of 
the  establishment  of  the  school  can  inure  to  the  profit  of  any 
private  interest.  We  do  not  think,  however,  that  a  postpone- 
ment is  possible  beyond  the  time  allowed  for  the  vesting  of 
any  legal  estate.  The  trustees  are  to  establish  the  school, 
provided  a  certain  site  for  it  is  given  free  of  cost,  ''  excepting 
that  the  present  owners  of  said  land  may  reserve  the  use  and 
income  from  the  hotel  building  and  barn  located  thereon  for 
the  period  of  twenty  years  from  the  date  of  their  purchase  of 
said  land,  the  repairs  and  taxes  to  be  paid  by  them  so  long 
as  they  shall  receive  the  income  of  said  hotel  and  barn."  In 
considering  the  proper  construction  of  such  provisions,  it  is 
allowable  to  transpose  words  or  limitations,  where  warranted 
by  the  immediate  context  or  the  general  scheme  of  the  will: 
Jarman's  19th  rule.  Had  the  wording  of  the  condition  been 
that  the  building  site  should  be  given  free  of  cost  within 
twenty  years  from  the  date  when  the  present  owners  pur- 
chased it,  excepting  that  they  might  reserve  the  profits  of  the 
hotel  and  barn  until  the  expiration  of  that  time,  there  would 
be  nothing  in  the  bequest  savoring  of  perpetuity.  We  think 
that  the  testator  intended  to  require  a  conveyance  of  the 
land  within  the  period  of  twenty  years  from  its  purchase  by 
those  whom  he  describes  as  its  present  owners.  Should  a 
conveyance  be  first  tendered  after  the  twenty  years,  the 
trustees  would  not  be  bound  to  ^'^  accept  it,  since  the  delay 
would  have  given  the  grantors  the  profits  of  the  hotel  and 
barn  for  a  longer  time  than  that  allowed  by  the  will,  thus 
lessening  the  value  of  the  gift  which  he  seems  to  have  regarded 
as  in  effect  a  consideration  for  his  bequest 

Had  there  been  no  reference  to  such  a  period  of  twenty 
years,  the  bequest  could  bave  been  upheld  on  the  same  prin- 
ciple by  which  that  to  the  Smith  Memorial  Home  in  New 
London  was  recently  supported:  Coit  v.  Camstockj  61  Conn* 
362,  383,  384;  60  Am.  Rep.  29.  It  would  then  have  been 
fairly  implied  from  the  general  scheme  of  the  will  that  the 
gift  of  the  land,  which  was  the  consideration  of  the  proposed 
foundation,  roust  be  made  within  a  reasonable  time,  and  that 
it  would  be  so  made  would  have  been  almost  a  necessary  pre* 
sumption  in  case  of  so  large  an  endowment  for  important 
public  objects,  the  benefit  of  which  would  extend  to  every 
inhabitant  of  the  town  forever.  A  court  of  equity  regards 
such  a  charity  as  vested  in  interest  at  the  testator's  decease 
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in  the  class  of  beneficiaries  wbo  are  to  ultimately  profit  by  it, 
though  liable  to  be  subsequently  divested  in  case  of  a  failure 
to  perform  the  prescribed  condition. 

The  testator  did  not  make  the  gift  of  a  building  site  a 
condition  precedent  to  the  taking  effect  of  his  residuary  be- 
quest. The  bequest  to  the  trustees  is  immediate  and  uncon« 
ditional;  and  their  duty  to  add  to  it  by  annual  accumulation 
dates  by  relation  from  the  day  of  the  testator's  death:  Law* 
rence  v.  Security  Co.^  56  Conn.  423, 439.  Should  the  land  not 
be  given  within  a  reasonable  time,  the  intended  purpose  of 
the  trust  might  fail,  but  it  would  be  by  the  nonperformance 
of  a  condition  subsequent:  Tapjpan^%  Appeal  from  Probate^  62 
Conn.  412,  419;  Literary  Fund  v.  Dawson^  1  Rob.  (Va.)  402, 
421. 

A  bequest  quite  similar  to  that  now  under  consideration 
was  the  subject  of  construction  in  Chamberlayne  v.  Brockett^ 
L.  R.  8  Ch.  App.  206,  210.  It  was  made  to  trustees  to  invest 
the  fund  and  apply  a  part  of  the  income  to  certain  charitable 
purposes,  and  "when  and  so  soon  as  land  shall  at  any  time 
be  given  for  the  purpose,"  in  certain  specified  ^'^  parishes, 
to  build  three  almshouses  thereon,  and  apply  any  surplus 
towards  the  support  of  their  inmates.  If  this  language  were 
to  be  taken  as  meaning  that  the  charitable  trust  could  take 
effect  only  on  condition  that  the  land  should  be  given  on 
which  to  build,  the  provision  would  have  been  objectionable 
as  tending  to  create  a  perpetuity  and  contrary  to  the  English 
statute  of  mortmain  (9  Geo.  II,  c.  30),  affecting  deeds  or  de- 
vises to  charitable  uses,  since,  if  carried  out,  it  would  have 
thrown  this  land  into  mortmain  as  effectually  as  if  it  had 
been  owned  and  devised  by  the  testatrix.  The  bequest  was 
upheld,  Lord  Chancellor  Selborne  saying  that  the  only  real 
question  was  whether  the  charitable  trust  was  constituted 
immediately  upon  the  death  of  the  testatrix  or  was  made 
conditional  upon  the  gift  of  land  at  an  indefinite  future  time 
for  the  erection  of  almshouses  thereon.  The  court  was  of 
opinion  that  the  gift  was  immediate,  and  therefore  valid, 
^'although  the  particular  application  of  the  fund  directed  by, 
the  will  would  not  of  necessity  take  effect  within  any  assign* 
able  limit  of  time,  and  could  never  take  effect  at  all  except 
on  the  occurrence  of  events  in  their  nature  contingent  and 
uncertain":  See,  ako,  Henshaw  v.  Atkinaon^  8  Madd.  806, 
313. 

Under  the  cy  pres  doctrine  of  the  jurisprudence  of  England^ 


Maj}  1893.]  WooDBUFr  «•  Uabsh.  855 

a  failure  of  the  contemplated  gift  of  land  in  snob  eases  simply 
leaves  the  trust  fund  applicable,  under  the  direction  of  the 
courts,  to  some  other  form  of  charity.  For  more  than  a 
century  after  the  foundation  of  the  colony  of  Connecticut 
equitable  relief  was  given  only  on  petition  to  the  general 
assembly.  In  1778  a  grant  of  concurrent  jurisdiction  was 
made  to  the  ordinary  courts  of  justice,  but  the  legislature 
continued  the  occasional  exercise  of  chancery  powers  down 
to  a  recent  period:  2  Swift's  System,  420;  Stanley  v.  Colt,  5 
Wall.  119.  Among  these  was  that  of  administering  ey  pre$ 
relief  in  matters  of  charitable  trusts:  Wheeler^s  Appeal  from 
Probate^  46  Conn.  806,  815.  In  1876  the  general  assembly 
confided  to  the  superior  court  power  to  order  the  sale  of  any 
lands  devised  in  trust  where,  in  its  opinion,  this  would  pro* 
mote  the  interest  of  the  beneficiaries:  Gen.  Stats,  ^'*  sec.  779. 
In  1880  it  was  given  authority,  in  cases  where  the  execution 
of  a  trust  deed  in  accordance  with  its  terms  has  become,  by 
reason  of  a  change  of  circumstances,  impossible,  or  would 
frustrate  the  manifest  intention  of  the  grantor,  to  sell  the  land, 
and  direct  the  application  of  the  proceeds  in  such  manner  as 
it  may  deem  most  proper  to  secure  the  object  for  which  the 
trust  was  originally  created,  as  near  as  may  be  according  to 
the  intent  of  the  conveyance:  Gen.  Stats.,  sec.  778.  In  1886 
the  superior  court  was  invested  with  exclusive  jurisdiction 
of  all  matters  where  the  general  assembly  had  theretofore 
exercised  jurisdiction  over  the  sale  of  lands,  when,  by  reason 
of  the  condition  of  the  parties  in  interest,  or  the  limitations 
of  any  will  or  deed,  no  person  could  convey  a  legal  title:  Qen« 
Stats.,  sec.  776. 

Whether,  in  view  of  the  gradual  and,  of  late,  rapid  with- 
drawal of  the  general  assembly  from  the  consideration  of 
matters  proper  for  equitable  relief,  the  equitable  jurisdiction 
of  the  superior  court,  which  has  been  thus  expressly  author- 
ized to  apply  the  iyy  prea  doctrine  to  trusts  created  by  deed, 
ought  not  to  be  now  deemed  to  include  authority  to  deal  in 
the  same  manner  with  charitable  trusts  created  by  will,  it  la 
unnecessary  to  determine  in  the- present  case:  See  Birchard  t. 
Scott^  89  Conn.  63;  Dailey  v.  City  of  New  Haven^  60  Conn, 
814,  825.  The  bequests  of  Mr.  Gilbert  need  only  that  favor- 
able construction  to  which  all  charitable  trusts  are  entitled 
in  a  court  of  equity,  to  ascertain  their  meaning  and  establish 
their  validity.  It  will  certainly  not  be  presumed  that  the 
testator  intended  to  make  any  disposition  of  his  estate  in  vio» 
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lation  of  law.  If  two  modes  of  congtruction  are  fairly  open^ 
one  of  which  would  tarn  his  bequest  into  an  illegal  perpetuity, 
while,  by  following  the  other  it  would  be  valid  and  operative, 
the  latter  mode  must  be  preferred:  Gray  on  Perpetuities, 
sec.  638. 

It  is  now  fully  recognized  as  a  rule  of  our  jurisprudenco- 
that  gifts  to  charitable  uses  are  to  be  highly  favored,  and  will 
be  most  liberally  construed  in  order  to  accomplish  the  intent 
of  the  donor,  and  trusts  for  such  purposes  may  be  established 
and  carried  into  effect  where,  if  not  of  a  charitable  ^*^ 
nature,  they  could  not  be  supported:  Cott  t.  Conisiocl:^  51 
Conn.  852,  877;  50  Am.  Rep.  29. 

Expressions  not  fully  in  harmony  with  tViis  doctrine  may^ 
be  found  in  some  of  the  earlier  American  decisions,  of  which 
the  leading  one  is  Baptist  Assn,  v.  Hart^  4  Wheat.  1,  cited 
and  relied  on  in  White  v.  Fish,  22  Conn.  81,  52,  54.  But  th» 
position  there  favored  by  Chief  Justice  Marshall,  that,  inde* 
pendently  of  the  statute  of  43d  Eliz.,  courts  of  equity  had  no 
power  to  enforce  bequests  for  charitable  uses  which  would 
have  been  void  on  principles  applicable  to  other  trusts,  was 
pronounced  untenable  in  Vidal  v.  Oirard^  2  How.  127,  146, 
and  Pei-in  v.  Carey,  24  How.  465,  501,  and  declared  by  the 
same  court  in  Ould  v.  Washington  Hospital^  95  U.  S.  803,  309, 
to  be  based  on  a  theory  that  had  "  nearly  disappeared  from 
the  jurisprudence  of  the  country'^  Russell  v.  AUen^  107  U.  S. 
163,  167;  Frazier  v.  St.  Luke's  Church,  147  Pa.  St  266;  White 
V.  Howard,  88  Conn.  842,  862. 

The  heirs  at  law  have  not  objected  to  the  validity  of  either 
of  the  bequests  which  are  under  consideration  on  account 
of  the  provisions  for  accumulation,  but  the  complaint  brings 
them  before  us  for  our  advice.  The  testator  has  directed 
that  ten  thousand  dollars  out  the  income  of  each  trust  fund 
shall  be  added  to  the  principal  for  one  hundred  years,  and 
longer  if  the  trustees  deem  best,  and  that  the  income  from 
these  annual  additions  may  be  used,  as  it  accrues,  for  tho 
benefit  of  the  charities.  There  will,  therefore,  be  no  period 
exceeding  one  year  during  which  the  entire  income  of  the 
entire  fund  will  not  be  subject  to  an  immediate  charitable 
use. 

If  these  directions  for  accumulation  were  invalid  they  are 
so  far  separable  from  the  main  provisions  of  the  bequest 
that  the  latter  would  still  remain  in  full  force  and  effect: 
Odell  V.  Odellj  10  Allen,  1.    But  if  charitable  trusts  vest  and 
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become  operative  within  the  period  limited  by  law,  there  Ib 
nothing  in  the  statutes  or  jurisprudence  of  this  state  which 
prevents  their  establishment  to  endure  in  perpetuity,  and  we 
perceive  nothing  opposed  to  public  policy  in  permitting  or 
requiring  by  their  constitution  such  an  increase  of  the  trust 
^^  fund  by  reasonable  additions  from  the  annual  income. 
Storrs  AgiietdtUTol  School  v.  Whitney,  54  Conn.  342, 848.  The 
bequest  to  the  William  L.  Gilbert  Home  amounts  to  four 
hundred  thousand  dollars,  and  that  for  the  Gilbert  School  to 
«  still  larger  sum.  We  do  not  regard  the  amount  of  the 
annual  accumulation  directed  by  the  testator  as  unrea* 
«onable  in  view  of  the  considerable  income  which  will  be 
immediately  derived  from  each  fond,  and  its  certain  increase 
by  that  to  accrue  from  the  annual  additions.  The  probable 
increaae  during  the  next  century  in  the  population  of  the 
«tate  and  country  will  extend  the  opportunities  for  usefulness 
of  the  institutions  which  the  testator  has  founded,  and  give 
ample  field  for  the  use  of  the  larger  income  which  will  result 
from  the  larger  funds.  Should  the  trustees  continue  the 
accumulations,  after  a  hundred  years,  for  an  unreasonable 
time,  the  courts  can  supply  a  ready  remedy:  Tappan?s  Appeal 
From  ProbaU,  62  Conn.  412,  420. 

The  complaint  in  this  action  sets  forth  that  the  site  desig- 
nated  for  the  William  L.  Gilbert  Home,  and  described  in  the 
will  as  having  been  acquired  from  Henry  Gay,  had  been  pro- 
cured by  the  latter  at  a  cost  of  ten  thousand  dollars,  and 
conveyed  to  the  testator  in  consideration  of  an  agreement  by 
the  latter  to  erect  thereon  a  home  for  destitute  and  friendless 
children  and  to  endow  it  with  half  of  his  estate;  and  that  he 
did,  in  fact,  during  his  lifetime,  erect  thereon  a  suitable  build- 
ing for  such  a  home,  at  an  expense  of  forty  thousand  dollars, 
and  receive  into  it  a  number  of  destitute  and  friendless  ohil- 
•dren,  who  were  being  oared  for  there  at  bis  expense  at  the 
time  of  bis  decease. 

It  is  also  alleged  that  in  1887  the  testator  signed  a  written 
agreement,  reciting  that  David  Strong  and  others  were  about 
to  purchase  the  land  which  is  described  in  the  will  as  the  site 
of  the  proposed  ^*  Gilbert  school,"  and  that  they  were  then 
to  convey  it  to  him  free  of  cost,  and  that  he  had  made  a  will 
giving  half  his  estate  to  trustees  for  the  establishment  and 
maintenance  of  an  institution  to  be  called  *^  The  William  L. 
Oilbert  Seminary"  on  said  site;  and  then  providing  that 
jaid  Strong  and  others  were  to  retain  possession  of  the  land 
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until  he  or  bis  trustees  should  be  ready  to  build,  and  ^*^ 
should  have  the  use  of  the  hotel  buildings  thereou  for  twentjr 
years  from  the  date  of  their  purchase,  and  that  the  instru* 
ment  should  remain  in  the  hands  of  Henry  Gay  for  the  bene- 
fit both  of  said  Strong  and  others  and  of  Mr.  Gilbert,  until 
the  transfer  of  the  land  was  made  and  the  erection  of  the 
building  begun.  It  is  further  alleged  that  soon  afterwards 
David  Strong  and  others,  citizens  of  Winchester,  at  a  cost  of 
twenty  thousand  dollars,  in  consequence  and  in  consideration 
of  this  agreement,  bought  the  land  in  question,  and  have  ever 
since  held  it  in  trust  for  the  purposes  mentioned  in  the  agree- 
ment, and  are  ready  and  willing  to  convey  it  to  the  trustees^ 
agreeably  to  the  terms  of  the  residuary  bequest  in  the  last 
will  of  the  testator. 

Henry  Gay  is  one  of  the  executors  of  the  testator,  and  he 
and  David  Strong  are  both  among  the  trustees  named  in  the 
will  and  parties  to  this  action. 

The  heirs  at  law  demurred  to  all  these  allegations,  and 
their  demurrer  was  sustained  by  the  superior  court  By 
stipulation  of  the  parties  the  propriety  of  this  action  of  the 
superior  court  has  been  made  the  subject  of  review  upon  this 
reservation,  as  fully  as  if  the  question  had  been  raised  on  ap- 
peal after  a  final  judgment  in  favor  of  the  heirs. 

The  results  to  which  we  have  arrived,  and  which  have  been 
already  stated,  have  probably  made  it  unnecessary  to  decide 
the  point  thus  presented  by  the  stipulation,  but  we  think  it 
proper  to  say  that  the  allegations  in  question  seem  to  us  to 
relate  to  facts  as  to  which  the  court  had  a  right  to  inquire, 
in  order  to  be  placed  in  the  situation  of  the  testator,  whether 
for  the  purpose  of  determining  the  objects  of  bis  bounty,  the 
subject  of  disposition,  or  the  quantity  of  interest  which  he 
intended  to  give:  Bond*8  Appeal  From  Probate^  81  Conn.  183^ 
190;  Crosby  ▼.  MasoUy  32  Conn.  482,  487. 

The  first  of  the  two  bequests  now  under  consideration  is 
expressed  to  be  "for  the  purpose  of  maintaining  and  support- 
ing a  home  for  destitute  and  friendless  children,  permanently,^ 
on  a  certain  piece  of  land  owned  by  the  testator;  the  second 
is  *'  for  the  establishment  and  maintenance  of  an  institution 
of  learning,  to  be  known  as  the  **  Gilbert  School,*'  **•  on  a 
certain  other  parcel  owned  by  third  persons.  The  extrinsie 
evidence  tendered  by  the  allegations  in  question  is  that  the 
testator  himself  built  and  opened  such  a  '*bome"  as  he 
thought  suitable,  on  the  lot  described  in  the  will  as  deeded 
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to  him  by  Henry  Gay,  and  that  it  was  so  deeded  by  Mr.  Gay 
for  that  very  purpose.  Proof  of  such  facts  tends  to  show  the 
exact  character  of  the  "  home,"  for  the  maintenance  (not  the 
establishment)  of  which  the  will  provides. 

The  second  bequest  was  attacked  as  contrary  to  the  law 
against  perpetuities,  on  the  ground  that  it  was  uncertain 
whether  the  site  for  the  proposed  school  could  ever  be  ob- 
tained. 

Had  David  Strong  and  others  conveyed  this  land  to  the 
testator  before  his  death,  we  think  this  clearly  could  have 
been  shown  to  disprove  the  possibility  of  any  delay  in  the 
Testing  of  the  charity  by  an  event  which  had  occurred  before 
the  time  when  the  will  first  spoke.  But  if,  before  that  time, 
they  had  acquired  it  in  trust  for  this  very  use,  under  a  writ- 
ten agreement  with  him  to  that  effect,  proof  of  such  an  equi- 
table interest  in  him  as  to  this  property  is  no  less  admissible. 
Their  purchase  was  indeed  made  with  a  view  to  the  dedica- 
tion of  the  land  for  the  site  of  an  institution  to  be  known  as 
the  **  William  L.  Gilbert  Seminary,"  whereas  the  name  given 
in  the  wiU  of  1890  is  the  ''William  L.  Gilbert  School";  but 
if  the  holders  of  the  land  make  no  objection  to  this  variation, 
the  heirs  at  law  can  take  no  benefit  from  it. 

We  think  the  demurrer  to  paragraphs  eleven,  twelve,  and 
fourteen  of  the  complaint  should  have  been  overruled. 

The  complaint  also  set  up  that  the  testator  procured,  in 
1887,  a  special  charter,  to  the  same  sixteen  persons  appointed 
trustees  in  his  will,  by  the  name  of  ''  The  William  L.  Gilbert 
Home,"  with  authority  to  receive  donations  or  bequests  from 
him  or  others  made  in  order  to  establish  and  support  a  home 
for  destitute  and  friendless  children  in  Winchester,  and  an- 
other charter  to  them  in  1889,  by  the  name  of  ''The  Gilbert 
School  of  Winchester,"  with  like  powers  as  to  the  establish- 
ment and  maintenance  of  a  school.  The  heirs  demurred  to 
these  averments,  and  to  the  claim  predicated  upon  them, 
i^A  for  instructions  as  to  the  efiect  of  the  charters  as  respects 
the  trusts  created  by  the  will,  and  the  demurrer  was  properly 
sustained.  Of  the  existence  and  terms  of  these  charters  the 
court  by  statute  took  judicial  notice,  but  there  was  nothing  in 
them  or  in  their  procurement  to  afiect  the  construction  of  the 
will.  As  for  the  claim  of  the  executors  that  they  were  rele- 
vant to  show  or  to  remove  a  latent  ambiguity  in  the  constitu- 
tion of  the  trustees,  it  is  enough  to  say  that  the  will  designates 
these  plainly  as  natural  persons,  by  their  proper  names,  with- 
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out  the  use  of  any  words  of  equivocal  description:  Fairfield  y. 
Latoson,  50  Conn.  601,  510;  47  Am.  Rep.  669.  Nor  would  the 
facts  alleged  be  admissible  to  rebut  a  resulting  trust,  even  if 
the  bequests  under  the  terms  of  the  will  had  been  held  to  be 
too  indefinite  and  uncertain:  Avery  r.  Chappely  6  Conn.  270, 
275;  16  Am.  Dec.  63.  The  resulting  trusts  which  can  be  re- 
butted by  extrinsic  evidence  are  those  claimed  upon  a  mere 
implication  of  law,  not  those  arising  on  the  failure  of  an  ex- 
press trust  for  imperfection  or  illegality:  1  Jarman  on  Wills, 
424;  3  Jarman  on  Wills,  736;  8  Redfield  on  Wills,  599. 

Other  questions  are  raised  by  tbe  pleadings  which  it  is  on« 
necessary  to  consider,  in  view  of  our  opinion  that  the  trusts 
are  valid  on  the  face  of  the  will. 

The  superior  court  is  advised  that  the  trusts  for  the  benefit 
of  the  ''William  L.  Gilbert  Home,"  and  of  the  ''Gilbert 
School,"  are  each  valid  and  operative;  that  the  provisions  for 
accumulation  therein  contained  are  valid  as  respects  an  ac- 
cumulation until  the  end  of  a  hundred  years  from  the  testator's 
decease,  and  for  a  reasonable  time  thereafter,  to  be  determined 
by  the  then  trustees,  subject  to  the  control  of  the  proper  oourt; 
that  the  interlocutory  judgment  sustaining  the  demurrer  of 
the  heirs  at  law  to  paragraphs  eleven,  twelve  and  fourteen  of 
the  complaint  should  be  set  aside,  and  that  part  of  the  de- 
murrer overruled;  and  that  the  executors  should  pay  and 
convey  tbe  property  bequeathed,  upon  said  charitable  trusts 
to  the  surviving  trustees  named  in  the  will. 

In  this  opinion  the  other  judges  concurred. 


CHARrrns.— VALiDitT  AND  CoNSTBOonov  or  BiQimTS  AVB  Bsvnmo 
lOB  fiD«M3ATioirAL  PuBFOsss:  866  th6  extended  notes  to  BapM  Okmrdk  t. 
Bhmiy,  1  Am.  St.  Rep.  416;  Hewer.  Wiieen,  60  Am. Rep.  280^  and OweiM t. 
Missionary  Saekiy,  67  Am.  Deo.  ISi. 

PBRFKTorriKS. — For  a  thorough  diecnaaion  of  the  rale  ageinet  perpetaitlee 
in  the  various  states  see  Lawrence's  Estate^  136  Pa.  St  354;  20  Am.  St  Rep. 
026,  and  note  with  the  oases  collected,  and  tbe  extended  note  to  Banmm  t. 
Bamum,  90  Am.  Deo.  101. 

Wills— CoMSTBuenoir^TBAirsrosDfo  Words  and  0LAcr8aB.^0bnrti 
will  transpose  tbe  clanses  of  a  will  only  when  absolutely  neccBsary  to  do  so 
in  order  to  snpport  the  evident  meaning  of  the  testator:  Oibnor's  Ssiate,  IM 
Pa.  St.  523;  35  Am.  St  Rep.  855.  Repugnant  words,  in  whatever  portion 
of  a  will  they  occur,  which  oootravene  the  evident  purpose  and  intention  ei 
the  testator  as  dearly  expressed,  may  be  rejected  or  transpeoed,  or  limited 
and  controlled  by  other  and  prior  provisions,  and  the  geaeial  pnrposo  and 
intent  thus  clearly  manifested:  Diddson  v.  Diddsen,  138  DU  041;  82  Am.  St 
Hep.  163,  and  note. 
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CBaritabli  Usn  Arb  Fatorbd  in  eqnity,  and  will  be  tnpporied  wben  a 

trust  woald  fail  for  onoartaintj,  were  it  not  for  the  charity:  Johnson  t.  John- 

«o%  92  Tenn.  669;  86  Am.  St.  Rep.  104,  and  note;  Haley  v.  UmcUUiaOomiyt 

15  Or.  172;  3  Am.  St  Rep.  142.     See,  aleoi  the  extended  note  to  Howt  r. 

WHmrn,  60  Am.  Bep.  234. 
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[68  CoiniscncoT»  IK.] 

Muenat  Airv  Sbrtaict— Ck>t7]ist  or  Emflotmritt— Dbviatton  bt  Sbrt- 
ABV— LiABiUTT  ov  MAffTBR. — A  farm  laborer  who,  onder  orders  from 
liii  aaetary  proceeda  with  a  team  and  wagon  to  a  brewery  some  dia> 
taaoe  from  the  farm  and  procnree  a  load  of  manure  withont  any  direo- 
tions  from  his  master  as  to  the  rente  to  be  taken  in  going  or  coming, 
and  who  in  returning  deyiates  from  the  nsaal  route  and  stope  to  attend 
to  basinesa  of  his  own,  learing  the  team  unhitched  in  the  highway*  is 
•till  aeting  in  the  ezeention  of  the  master's  business  and  within  the 
scope  of  his  employment  so  as  to  make  the  master  liable  for  injury  to 
the  property  or  person  of  a  third  party,  caused  by  tlie  running  away  of 
tho  team  whilo  tho  servant  is  thus  engaged  in  the  transaction  of  his 
own  business. 

IIabtbb  avd  SBRTAirru-Soora  ov  Emplotmbrt— QvBBTioir  ov  Faot.-— 
Whether  or  not  the  act  of  a  servant  for  which  it  is  sought  in  a  partion* 
lar  case  to  hold  the  master  liable  was  done  in  the  execotico  of  the 
master's  business  within  the  scope  of  the  employment  is  in  most  cases 
a  qfuestion  of  fact. 

Habtbr  ami>  Sbrtakt— DBVTATKm  BT  Sbryart^Liabiliyt  or  Martbr-^ 
QuBRTioK  or  Law  or  FAOr.-^In  most  cases  when  the  qneetioB  of  the 
master's  responsibility  turns  principally  upon  the  mere  extent  of  devia- 
tion by  the  servant  from  the  strict  course  of  his  employment  or  duty, 
euch  question  is  generally  one  of  fact  and  not  of  law,  and  must  depend 
upon  the  extent  of  deviation  and  all  the  attendant  circumstances. 
When  the  deviation  is  slight  and  not  unusual  the  court  va^j,  as  a  mat- 
ter of  law,  determine  that  the  servant  was  still  exeeuting  his  master's 
busincM,  or  if  the  deviation  is  very  marked  and  unusual  the  court  in 
like  manner  may  determine  that  the  servant  was  not  on  the  master's 
business  bst  on  his  own,  relieving  the  master  from  liability.  Osses 
falling  between  these  extremes  are  regarded  as  involving  merely  a  ques* 
tion  of  fact  to  be  left  to  the  jury  or  other  trier  of  these  queetions. 

Mabtbr  abd  Sbrvabt— Dbyiation  by  Sbryamt  From  Courbb  ~or  Em- 
PLOYMBBT— LiABiLiTT  or  Mastkr. — In  csses  of  deviation,  a  mere  de- 
partnre  by  the  servant  from  the  strict  course  of  his  duty,  even  for  a 
purpose  of  his  own,  does  not  in  and  of  itself  oonstitute  such  a  depar- 
tuo  from  tiie  master's  bnsinefle  as  to  relieve  him  of  reeponsibility. 

IIabtbr  AMD  Sbrvabt— Dbyiatiob  or  Sbrvabt  From  Coorsb  or  Bm- 
rLOTMBMT— Liability  or  Mastbr. — If  a  servant,  while  deviating  from 
the  strict  line  of  his  employment,  is  really  engaged  in  the  execution  of 
tbo  master's  business  it  is  immaterial  that  he  joins  with  this  some  pri* 
tato  Iwisinsee  or  parpeee  of  his  own,  and  the  master  is  still  liable,  but  if 
the  servant,  during  suoh  deviation,  is  on  a  frolio  of  his  own,  withont  bo* 
ing  at  all  on  his  master's  business,  the  latter  is  not  liable. 
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J,  J,  Rose  and  0.  P.  Carroll^  for  the  appellanL 
N.  W.  Bishop  and  E.  0.  HuU^  for  the  appellee. 

^^^  ToBBANCB,  J.  This  is  an  action  against  a  master  for 
damage  caused  by  the  negligence  of  a  servant 

The  court  below,  upon  the  facts  found,  decided  that  the  in* 
jury  occurred  solely  through  the  negligence  of  the  servanL 
One  of  the  claims  of  the  defendant,  though  it  was  not  pressed 
on  the  argument,  is  that  the  court,  as  matter  of  law,  erred 
in  so  doing.  Upon  this  point  it  is  sufficient  to  say  that  the 
record  does  not  present  any  question  of  law  for  review. 
Upon  the  facts,  as  they  appear  of  record,  we  must  regard  the 
decision  of  the  trial  court  upon  this  poiut  as  final  and  oon* 
elusive. 

In  the  discussion  of  the  case,  therefore,  we  will  assume 
^^^  that  the  negligence  of  the  servant  and  the  damage  re- 
sulting therefrom  have  been  determined  against  the  defend* 
ant,  and  that  the  question  of  the  responsibility  of  the  master 
therefor  alone  remains  to  be  considered. 

The  facts  bearing  upon  this  question  are,  in  substance,  the 
following:  The  defendant  is  a  farmer  in  Trumbull,  and  at  the 
time  of  the  injury,  in  September,  1891,  and  for  some  years 
prior  thereto,  had  been  accustomed,  twice  a  week,  to  get 
manure  for  his  farm  from  a  brewery  on  North  WashingtoD 
avenue  in  Bridgeport  This  avenue  and  Main  street  intersect 
at  a  point  called  Bull's  Head,  about  a  thousand  feet  south  of 
the  brewery.  The  avenue  and  Main  street  are  connected  by 
three  cross  streets,  called  respectively,  beginning  with  the  one 
next  north  of  Bull's  Head,  MuUoy's  lane.  Grand  street,  and 
Commercial  street.  The  brewery  is  nearly  opposite  the  point 
where  Mulloy's  lane  enters  the  avenue. 

In  December,  1890,  the  defendant  hired  the  servant  in 
question,  whose  name  is  Black  well,  as  a  farm  laborer.  Soon 
thereafter  the  defendant,  for  the  purpose  of  getting  a  load  of 
manure,  and  of  showing  Blackwell  the  place  to  procure  it  in 
the  future,  drove  down  with  him  from  the  farm  to  the  brewery^ 
passing  down  Main  street  to  Grand,  through  Grand  to  North 
Washington  avenue,  and  thence  southerly  to  the  brewery. 
After  getting  a  load  they  returned  through  Grand  street  to 
Main  and  thence  northerly  home.  Neither  at  that  time  nor 
on  any  subsequent  occasion  did  the  defendant  give  any  spe- 
cial directions  or  instructions  as  to  what  particular  route 
Blackwell  should  follow  in  going  to  or  returning  from  the 
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brewery  with  manure,  although  he  supposed  Blackwell  took 
the  same  route  followed  on  the  first  occasion  above  men* 
tioned.  In  fact  Blackwell  went  or  returned  sometimes  by 
way  of  MuUoy'e  lane,  and  sometimes  by  way  of  Grand  or 
Commercial  street,  and  the  defendant  never  at  any  time  mad» 
any  inquiries  as  to  what  route  he  took. 

On  the  day  of  the  injury  the  defendant  told  Blackwell  to> 
go  to  the  brewery  after  a  load  of  manure  and  to  spread  it  on 
a  designated  lot  on  the  farm.  These  were  all  the  directiona 
!»•  given  to  him.  The  defendant  did  not  know  that  he  in* 
tended  to  go  to  any  other  place. 

Pursuant  thereto  Blackwell,  with  the  wagon  and  two  horsea 
of  the  defendant,  went  to  the  brewery  to  procure  a  load  of 
mariure.  After  so  doing,  instead  of  returning  to  Main  street 
through  the  lane,  or  Grand  or  Commercial  street,  and  going 
thence  northerly  towards  Trumbull  as  usual,  Blackwell  drove- 
southerly  down  the  avenue  to  Bull's  Head,  and  thence  into 
Main  street,  and  thence  northerly  in  the  direction  of  home- 
till  he  came  to  a  certain  shoemaker's  shop  on  Main  street^ 
southerly  of  MuUoy's  lane.  There  he  got  off  of  his  wagon,, 
leaving  his  team  for  about  five  minutes,  and  went  into  the- 
shoemaker's  shop.  Blackwell's  purpose  and  object  in  so  do* 
ing  was  to  see  the  shoemaker  about  soleing  or  mending  the- 
shoes  belonging  to  and  then  worn  by  him.  While  he  was  in 
the  shop  the  team  started  at.  a  slow,  trotting  gait  up  Mair^ 
street,  till  it  came  opposite  the  plaintifi''8  market,  where  the- 
wheels  of  the  defendant's  wagon  caught  in  the  left  rear  wheel 
of  the  plaintiff's  wagon,  upsetting  the  same,  and  causing  the- 
injuries  to  the  plaintiff  and  his  property  referred  to  in  the- 
coraplaint. 

Blackwell  was  employed  by  the  month,  and  the  carting  of 
the  nianure  was  within  the  ordinary  scope  of  his  employment 
as  a  servant  of  the  defendant,  and  he  was  in  the  service  of 
the  defendant  at  the  time  of  the  accident. 

Just  here  it  may  be  well  to  call  attention  to  two  points  ia 
the  finding,  and  to  settle  its  interpretation  with  reference  to- 
them.  After  stating  that  Blackwell  drove  around  to  the  shoe- 
maker's shop,  and  there  left  his  team  and  went  into  the  shop^ 
the  court,  as  we  have  seen,  adds  that  *'  Blackwell's  purpose 
and  object  in  so  doing  was  to  see  the  shoemaker  about  soleing 
or  mending  his  shoes."  Now  whether  the  phrase  "in  so  do- 
ing," refers  to  the  entire  conduct  of  Blackwell  from  the  time- 
he  left  the  brewery  till  the  horses  ran  away,  or  only  to  hia 
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act  in  leaving  them  and  going  into  the  shoemalcer's  shop,  is 
perhaps  not  free  from  doubt.  We  will  assume,  however,  in 
accordance  with  what  seems  to  be  the  claim  of  the  ^*^  defeud- 
ant,  that  the  phrase  in  question  refers  to  the  entire  conduct. 

Again,  the  finding  is  that  Blackwell  *' was  in  the  service  of 
the  defendant  at  the  time  of  the  accident."  This  may  mean 
aimply  that  at  the  time  of  the  accident  his  term  of  seryice 
had  not  expired,  and  that  he  had  not  been  discharged,  or  it 
may  mean  that  in  making  the  detour  he  was,  and  continued 
to  be,  in  the  execution  of  the  master's  business  within  the 
43cope  of  the  employment.  We  shall,  for  the  purposes  of  the 
discussion,  assume  that  the  former  meaning  is  the  correct 
one. 

Whether  then,  upon  the  facts  found,  the  master  ia  responsible 
for  the  negligence  of  the  servant,  is  the  important  question. 
The  general  rule  of  law  applicable  to  this  class  of  cases  ia  ao» 
-curately  and  comprehensively  stated  in  Stone  v.  HiUsj  45 
€onn.  47,  29  Am.  Rep.  635,  as  follows:  ''For  all  acts  done  by 
a  servant  in  obedience  to  the  express  orders  or  directions  of 
the  master,  or  in  the  execution  of  the  master's  business, 
within  the  scope  of  his  employment,  and  for  acts  in  any  sense 
warranted  by  the  express  or  implied  authority  conferred  upon 
him,  considering  the  nature  of  the  services  required,  the  in- 
structione  given,  and  the  circumstances  under  which  the  act 
is  done,  the  master  is  responsible;  for  acts  which  are  not 
within  these  conditions  the  servant  alone  is  responsible.*' 

Of  these  '^conditioned  of  liability,  the  one  under  which  the 
present  case  seems  to  fall,  if  it  falls  under  any  of  them,  is  the 
one  for  acts  done  ''  in  the  execution  of  the  master's  business 
within  the  scope  of  his  employment."  This  rule  or  "condi- 
tion" of  liability  is  in  itself  simple  and  intelligible  enough, 
but  in  determining  whether  any  particular  case  falls  within 
it  or  not,  difficult  and  troublesome  questions  may  arise. 
''^  The  cases  which  have  arisen  upon  this  subject  have  from 
the  earliest  times  been  productive  of  much  astute  and  inter* 
eating  discussion  in  courts  of  law,  and  eminent  judges  have 
differed  widely  in  their  decisions.  It  has  always  been  a  mat^ 
ter  of  extreme  difficulty  to  apply  the  law  to  the  ever  varying 
facts  and  circumstances  which  present  themselves":  JSaynsr 
V.  MitcheU,  L.  R.  2  C.  P.  D.  867. 

^^^  In  reality,  however,  the  difficulty  here  spoken  of  arises 
In  ascertaining  whether  the  act  was  done  in  the  execution  of 
the  master's  business  witinn  the  scope  of  his  employmenti 
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which  ae  we  shall  see  is  ordinarily  a  question  of  fact,  and  not 
in  applying  the  rule  when  that  fact  has  been  ascertained. 
This  fact  once  determined,  the  rule  can  be  easily  applied,  but 
the  rule  oannot  at  all  aid  in  the  determination  of  the  fact. 
The  rule  tells  us  that  the  master's  liability  depends  upon 
whether  the  acts  were  done  in  the  execution  of  his  businesn 
within  the  scope  of  his  employment,  but  it  does  not  help  us 
to  determine  whether  they  were  or  not  so  done. 

In  like  manner  the  general  rule  of  construction  is  that  the 
intent  of  the  parties  shall  prevail.  This  tells  us  what  to  do 
when  the  intent  has  been  ascertained,  but  affords  no  aid  in 
a  particular  case  in  ascertaining  what  the  intent  is.  Whether 
then  the  act  of  a  servant,  for  which  it  is  sought  in  a  particu- 
lar case  to  hold  the  master  responsible,  was  done  in  the  exe- 
cution of  the  master's  business  within  the  scope  of  the 
employment  or  not,  must  from  the  nature  of  things  in  most 
eases  be  a  question  of  fact  to  be  determined  as  such  by  the 
jary  or  other  trier,  because  no  general  rule  of  law  has  been  or 
pit]d)ably  can  be  laid  down,  the  application  of  which  will  de- 
termine the  matter  in  all  cases.  Sometimes,  however,  this 
question  is  determined  by  the  court  as  a  matter  of  law.  But 
in  by  far  the  greater  number  of  cases  where  the  question  of 
the  master's  responsibility  turns,  as  in  the  present  case,  prin- 
cipally upon  the  mere  extent  of  deviation  by  the  servant  from 
the  strict  course  of  his  employment  or  duty,  it  has  been  gen- 
erally  held  to  be  one  of  fact  and  not  of  law. 

In  such  case  it  is,  and  must  usually  remain,  a  question  de- 
pending upon  the  degree  of  deviation  and  all  the  attendant 
circamstances.  In  cases  where  the  deviation  is  slight  and 
not  onnsoal,  the  court  may,  and  often  will,  as  matter  of  law, 
determine  that  the  servant  was  still  executing  his  master's 
bosin^vis.  So,  too,  where  the  deviation  is  very  marked  and 
anusual,  the  ooart  in  like  manner  may  determine  that  the 
■srvant  was  not  on  the  master's  business  at  all,  but  on  his 
own*  Cases  falling  between  these  extremes  will  be  regarded 
^*'  as  involving  merely  a  question  of  fact,  to  be  left  to  the 
jury  or  other  trier  of  such  questions. 

Thus,  in  Phdon  v.  8HU$,  43  Conn.  426,  the  deviation  by  the 
servant  from  the  strict  course  of  his  duty  was  so  slight  that 
this  conrt,  as  matter  of  law,  held  the  master  liable;  while  in 
Stone  V*  HilU^  45  Conn.  44,  29  Am.  Rep.  635,  the  deviation 
was  fo  marked  and  unusual  that  it  refused  to  hold  the  master 
responsible. 
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On  the  other  hand,  where  a  servant,  contrary  to  his  duty^ 
and  solely  for  a  purpose  of  his  own,  drove  his  master's  horse 
and  cart  a  quarter  of  a  mile  out  of  the  way,  the  question 
whether  in  and  while  so  doing  he  was  in  the  execution  of  his 
fnaster's  business  within  the  scope  of  his  employment  was 
left  to  the  jury  as  a  question  of  fact:  Whatman  v.  Pearson^ 
L.  R.,  3  Com.  P.  422.  ''  Whether  the  servant  is  really  bent 
on  his  master's  affairs  or  not  is  a  question  of  fact,  but  a  qnea- 
tion  which  may  be  troublesome":  Pollock  on  Torts,  side  p. 
71.  In  the  following  cases,  among  many  others,  this  question 
was  decided  as  one  of  fact:  Kimball  v.  Cuahmany  103  Mass. 
194;  4  Am.  Rep.  528;  Reddiiig  v.  South  Carolina  R.R  Cc^S 
6.  C.  1;  16  Am.  Rep.  681;  Rounds  v.  Delaware  etc.  22.  R.  Co^ 
64  N.  Y.  129;  21  Am.  Rep.  697;  Cormaeh  v.  Dighy,  9  L  B. 
€.  L.  657;  Bume  v.  Poxdeon,  L.  R.  8  Com.  P.  563. 

In  cases  of  deviation  the  authorities  are  clearly  to  the  efTeot 
that  a  mere  departure  by  the  servant  from  the  strict  coarse 
of  his  duty,  even  for  a  purpose  of  his  own,  will  not  in  and  of 
itself  be  such  a  departure  from  the  master's  business  as  to  re- 
lieve him  of  responsibility.  ^*  Not  every  deviation  of  the  serv- 
ant from  the  strict  execution  of  his  duty,  nor  every  disregard 
of  particular  instructions,  will  be  such  an  interruption  of  the 
course  of  employment  as  to  determine  or  suspend  the  master's 
responsibility.  But  where  there  is  not  merely  deviation  but 
a  total  departure  from  the  course  of  the  master's  business^  so 
that  the  servant  may  be  said  to  be  'on  a  frolic  of  his  own/ 
the  master  is  no  longer  answerable  for  the  servant's  conduct": 
Pollock  on  Torts,  side  p.  76. 

In  the  case  of  Joel  v.  Morrison^  6  Car.  &  P.  601,  the  jury 
were  told  that  if  the  servant  with  his  master's  horse  and  ^** 
<;art  made  a  detour  in  order  to  call  upon  a  friend,  or  if  when 
driving  on  his  master's  business  he  went  out  of  his  way  against 
his  master's  implied  commands,  the  master  remains  liable  for 
the  servant's  negligence  while  extra  viam;  but  that  ^if  he 
was  going  on  a  frolic  of  his  own,  without  being  at  all  on  his 
master's  business,  the  master  will  not  be  liable." 

If  the  servant  in  going  extra  viam  is  really  engaged  in  the 
execution  of  the  master's  business  within  the  scope  of  his 
employment  it  is  immaterial  that  he  joined  with  this  some 
private  business  or  purpose  of  his  own.  Thus  in  Patten  y. 
Bta^  2  Com.  B.,  N.  S.,  605,  the  servant  started  out  on  busi- 
ness of  the  master,  and  also  to  see  a  doctor  on  his  own  ao> 
count.     While  on  his  way  to  see  the  doctor  he  negligentlj 
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drove  against  a  horse  and  killed  it,  and  the  master  was  held 
responsible. 

In  Sleaih  v.  Wilson^  9  Car.  &  P.  607,  the  master  was  held 
liable  for  the  negligent  act  of  his  servant,  who,  after  having 
set  his  master  down,  drove  around  to  deliver  a  parcel  of  his 
own,  and  did  not  drive  directly  where  he  had  been  ordered  to 
go:  See  the  case,  also,  of  Cormack  v.  Digby,  9  I.  R.  C.  L.  667, 
upon  this  point.  In  Storey  v.  Ashton^  L.  R.,  4  Q.  B.  476,  Chief 
Justice  Cockburn  says:  '*I  think  that  if  a  driver,  while  act- 
ing in  his  master's  business,  were  to  make  a  slight  deviation 
to  carry  some  business  of  his  own  into  effect,  in  such  a  case 
the  master  might  be  liable,  and  that  the  question  would  be 

one  of  degree  as  regards  the  extent  of  the  deviation I 

am  far  from  saying  if  the  servant  when  going  on  his  master's 
business  took  a  somewhat  longer  road,  that  owing  to  the  de- 
Tiation  he  would  cease  to  be  in  the  employment  of  the  master 
so  as  to  divest  the  latter  of  all  responsibility;  in  such  cases 
it  is  a  question  of  degree  as  to  how  far  the  deviation  could  be 
considered  as  a  separate  journey." 

In  Whatman  v.  Pearson^  L.  R.,  3  Cora.  P.  422,  the  servant 
with  the  horse  and  cart  of  the  master,  contrary  to  express 
orders,  went  a  quarter  of  a  mile  out  of  his  way  purely  for  a 
purpose  of  his  own,  and  the  master  was  held  responsible.  In 
Mitchell  V.  Crassweller,  13  Com.  B.  237,  Maule  J.,  said:  "The 
*^  master  is  liable  even  though  the  servant  in  the  perform- 
ance of  his  duty  is  guilty  of  a  deviation,  or  a  failure  to  per^ 
form  it  in  the  strictest  and  most  convenient  manner.'^ 

In  some  of  its  aspects  the  case  of  (iuinn  v.  Power j  87  N.  Y. 
535,  41  Am.  Rep.  892,  is  somewhat  similar  to  the  case  at  bar. 
There  a  boatman  at  a  certain  town  on  the  Hudson  river  ap- 
plied to  the  pilot  in  charge  of  a  ferry-boat  asking  to  be  put  on 
board  of  a  canal-boat,  then  in  midstream.  The  pilot,  with* 
out  compensation  and  apparently  out  of  mere  "  good  nature," 
agreed  to  do  so.  Similar  acts  had  occasionally  been  done 
before,  but  without  the  knowledge  or  express  authority  of  the 
master.  To  reach  the  canal-boat  the  pilot  diverged  from  his 
Tegular  course,  and  while  so  out  of  his  course,  through  the 
negligence  of  those  in  charge  of  the  ferry-boat,  a  collision 
with  a  canal-boat  occurred.  In  behalf  of  the  master  it  was 
urged  that  his  servants,  when  the  collision  occurred,  were  not 
acting  in  his  business  or  within  the  scope  of  their  employment, 
but  in  the  execution  of  an  independent  purpose  of  tlieir  own 
not  connected  with  the  master's  business.      But  upon  this 
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point  the  court  said:  *' We  do  not  concur  iu  this  view  of  the 
transaction.  At  most,  it  appears  to  us  a  case  where  the  serv 
ant,  while  acting  in  the  roaster's  business,  and  within  tho 
scope  of  his  employment,  deviated  from  the  line  of  his  duty 
to  his  master  and  disobeyed  his  instructions.  When  this  ferry- 
boat  left  the  dock  at  Athens  it  started  for  its  terminus  at 
Hudson.  It  took  freight  and  passengers  to  transfer  across 
the  river.  Servants  and  boat,  as  the  latter  moved  out  into 
the  river,  were  doing  the  master's  business  and  acting  in  the 
line  of  duty  and  of  employment  There  was  a  usual  track  or 
route  by  which  the  boat  crossed.  It  may  even  have  been  se- 
lected and  dictated  by  the  owner.  In  deviating  from  it  the 
servants  might  disregard  the  instructions  of  the  master,  but 
they  were  none  the  less  engaged  in  the  master's  business  of 
transporting  passengers  from  Athens  to  Hudson  because  they 
did  not  follow  the  usual  route  or  pursued  another  or  even  a 
forbidden  track.  They  were  still  doing  their  employer's  work, 
though  in  a  manner  contrarj*  to  his  instructions.  If  they 
stopped  the  boat  in  the  middle  ^**  of  the  river,  they  did  not 
cease  to  be  engaged  in  the  master's  business.  Even  if  the 
motive  was -some  purpose  of  their  own,  they  were  still  about 
their  usual  employment,  although  pursuing  it  in  a  way  and 
manner  to  subserve  also  such  purpose.  When  they  took  this 
passenger  to  the  tow,  and  in  so  doing  deviated  from  the  usual 
route  and  stopped  the  boat  midriver  for  that  reason,  they' 
were  still  engaged  in  the  master's  business  of  transporting 
freight  and  passengers  across  the  river.  They  were  doing  it 
in  a  mode  and  manner  perhaps  not  authorized,  and  possibly 
in  some  sense  to  effect  a  purpose  of  their  own,  but  none  the 
less  acting  within  the  scope  of  their  employment  and  engaged 
in  the  master's  business. 

Some  of  the  above  remarks  are  quite  applicable  to  the  case 
at  bar.  In  making  the  detour  Blackwell  was  still  in  charge 
of  his  master's  team,  though  on  a  roundabout  way  home,  cart- 
ing manure  to  his  master's  farm.  That  was  his  main  purpose 
and  object  throughout  the  entire  transaction.  In  the  language 
of  the  case  last  cited,  even  if  the  motive  was  some  purpose  of 
his  own,  he  was  still  about  his  usual  employment,  although 
pursuing  it  in  a  way  and  manner  to  subserve  such  purpose 
also. 

Applying  these  principles  to  the  case  at  bar,  the  question 
for  the  court  below  was  whether  or  not  Blackwell,  for  the  time 
being,  totally  departed  from  the  master's  business  and  set  out 
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upon  a  separate  journey  and  business  of  his  own.  If  the  rule 
of  law  were  that  any  deviation  by  the  servant  '*  to  carry  some 
business  of  his  own  into  effect''  was  of  itself  such  a  departure! 
the  above  question  would  be  one  of  law.  But  this,  as  we  have 
8een«  is  not  the  rule  of  law.  To  decide  the  question  in  a  case 
like  the  present,  the  trier  must  take  into  account,  not  only  the 
mere  fact  of  deviation,  but  its  extent  and  nature  relatively  to 
time  and  place  and  circumstances,  and  all  the  other  detailed 
facts  which  form  a  part  of  and  truly  characterize  the  devia« 
tion,  including  often  the  real  intent  and  purpose  of  the  serv- 
ant in  making  it. 

Without  spending  more  time  upon  this  point,  we  think 
the  above  question  is  one  of  fact  in  the  ordinary  sense,  and 
^**  that  the  case  at  bar  clearly  falls  within  tlie  class  of  cases 
where  such  question  is  strictly  one  of  fact  to  be  decided  by 
the  trier.  As  such  we  think  the  court  below  decided  it.  It 
is  true  that  upon  our  interpretation  of  the  finding  the  court 
below  has  not  found  formally  and  in  terms  that  Blackwell, 
during  the  time  of  the  detour,  was  in  the  execution  of  his 
master's  business,  and  perhaps  such  interpretation  does  that 
court  an  injustice;  but,  however  this  may  be,  the  court,  in  de- 
ciding as  it  did,  necessarily  found  that  Blackwell  continued 
in  the  execution  of  the  master's  business  all  the  time,  and  this 
IB  enough  without  so  finding  in  terms.  This  court  will  not 
review  such  a  finding  upon  the  errors  assigned. 

If,  however,  we  should  hold  the  question  raised  upon  this 
point  to  be  one  of  law,  we  have  no  hesitation  in  saying  that 
the  court  below  reached  the  correct  conclusion  on  the  facts 
found.    In  either  point  of  view,  then,  there  is  no  error. 

The  remaining  question  relates  to  the  allowance  of  the 
amendment  The  complaint  alleged  that  the  damage  was 
done  by  the  defendant,  while  the  proof  was  that  it  was  done 
by  his  servant.  After  the  plaintiff  rested,  the  defendant 
moved  for  a  nonsuit  on  the  ground  of  this  variance,  and  the 
court  permitted  the  plaintiff  to  amend  his  complaint  in  this 
respect.  According  to  the  record,  the  only  objection  made 
by  the  defendant  was  a  general  one  to  the  allowance  of  the 
amendment,  and  the  error  assigned  upon  this  point  seems  to 
relate  wholly  to  the  allowance  of  the  amendment.  Under  the 
statute,  section  1023,  the  court  clearly  had  the  discretionary 
power  to  allow  the  amendment,  and  the  power,  for  aught  thnt 
we  can  see,  was  very  properly  exercised:  Santo  y.  Maynard^ 
fi7  Conn.  157. 
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The  real  grievance  of  the  defendant,  however,  npon  this 
part  of  the  case,  as  stated  upon  his  brief,  aeeme  to  be  that  he 
was  not  allowed  time  to  demur  to  the  amended  complaint. 
Now,  if  we  admit,  for  argument's  sake,  that  the  amended 
complaint  was  demurrable,  there  are  two  8u£Bcient  answers 
to  this  claim  of  the  defendant.  The  first  is  that  it  is  not  fairly 
included  in  the  assignments  of  error,  and  the  second  is  that 
it  nowhere  appears  that  the  defendant  a^ked  or  offered  ^*^  to 
demur,  or  that  his  right  to  do  so  was  questioned  or  denied  by 
the  court  below. 

There  is  no  error  in  the  judgment  appealed  from. 

In  this  opinion  the  other  judges  concurred. 


Mabtbb  Am  SiRVANT— Mastbr's  Liabiutt  to  XHiap  FxBsoiis — ^Dkvia- 
Tiov  BT  Sebvakt.  ^ThoQgh  the  iojiiry  done  by  a  lervAnt  consists  of  acts  in 
departure  from  the  snthoritj  couferred  or  implied,  nevertheless  when  they 
oooar  in  the  course  of  the  employment  the  master  is  answerable  for  the 
wrong  committed:  Pabneri  y.  ManhaUan  Ry,  Co,,  133  K.  T.  261;  28  Am.  St^ 
Rep.  632,  and  note;  Lake  Shore  etc  JR.  R,  Co.  ▼.  Btxwm^  123  IIL  162;  5  Am. 
St.  Rep.  510.  A  master  is  liable  for  the  act  of  a  seryant  in  leaving  a  truck  in 
a  public  streeti  although  the  act  be  done  in  violation  of  the  master's  orders: 
PotoeU  v.  Deveny,  3  Cush.  800;  60  Am.  Dec  738.  Where  a  servant  performs 
the  duty  for  which  he  is  engaged  in  such  a  manner  as  to  injure  another,  the 
master  is  liable,  although  he  may  have  forbidden  the  act:  /ntemaUoneU  eCe. 
Ry.  Co.  y.  Andeieon,  82  Tex.  616;  27  Am.  St.  Rep.  002.  and  note  with  the 
cases  collected.  A  servant  is  deemed  to  be  in  the  master's  service  whenever 
present  to  perform  his  duty  under  the  contract  creating  the  relation  of  mas- 
ter and  servant,  altlongh  at  the  time  he  may  not  be  engaged  in  the  perform- 
ance of  any  duty:  SaH  Line  ete.  R.  R.  Co.  v.  Seott^  71  Tex.  703;  10  Am.  St. 
Rep.  SOi.  If,  however,  a  servant  acts  without  reference  to  the  service  in 
which  he  is  employed  to  effect  some  independent  purpose  of  his  own,  the 
master  is  not  liable:  SUtphetifon  v.  Southern  Pac  Co,,  93  Cal.  668;  27  Am.  St. 
Rep.  223,  and  note.  A  ser\  ant  may  depart  from  bis  employment  without 
making  the  master  liable  for  his  negligenoe,  and  he  so  departs  wheiteyer  he 
goes  beyond  the  scope  of  his  employment,  and  engages  in  affairs  of  his  own: 
PUUhurgh  etc  Ry.  Co.  y.  ShieUia,  47  Ohio  ^t.  387;  21  Am.  St  Rep.  840,  and 
note.  A  master  is  civilly  liable  for  the  manner  in  which  a  servant  does  his 
work,  although  the  manner  in  which  he  does  it  is  contrary  to  his  instmo* 
tions:  McClung  v.  Dearbome,  184  Pa.  St.  396;  19  Am.  St.  Rep.  708,  and 
note;  Golden  v.  Newbrani,  62  Iowa,  69;  86  Am.  Rep.  267;  New  Orleam  ttc 
R,  R.  Co.  y.  Borrieon,  48  Miss.  112;  12  Am.  Rep.  866,  and  note.  See,  far^ 
ther,  the  extended  notes  to  Baird  v.  Shipman,  22  Am.  St  R^  61^  and 
Bhke  v.  FerrU,  66  Am.  Dec  317. 
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WHYnctAVB^VMonKM  ov  Skill  ahd  Diuqkvcb  Bsquzrbd  or.-^Phyilolut 

and  sargeons  by  holding  themselvat  out  to  the  world  m  mioh  impliodly 
•contract  that  they  posseaa  the  reasonable  and  OKdinary  qnalifieatloiMi 
•of  their  profession,  and  are  nnder  a  dnty  to  ezeroiie  reasonable  and 
ordinary  care,  skill,  and  diligenoe.  In  determining  what  eonstitntaa 
•neh  skill  and  diligence,  the  test  is  that  which  physieians  and  snrgeona 
in  the  same  neighborhood  and  same  line  of  praotioe  ordinarily  hare  and 
exercise  in  like  cases  at  the  time  of  the  treatment. 

Fbtstciams  or  Diftbrbnt  Schools — Abilitt  or,  How  Mxasorux-— If  a 

physician  belonging  to  a  certain  particular  and  distinct  school  of  modi* 

•  oine  ia  sued  for  malpractice,  his  treatment  is  to  be  tested  by  the  general 

doctrines  of  his  school,  and  not  by  those  of  other  and  different  sehoola 

of  practice. 

PHTBiciAirs  or  DirrBBXNT  Schools — Abilitt  and  Trbatmbht  or,  How 
Tbttki). — If  a  physician  called  to  treat  a  patient  adopts  the  treatment^ 
not  of  one  partiealar  school  in  the  abstract,  but  of  his  own  particular 
•ohool,  which  he  publicly  professes  and  practices,  and  is  then  sued  for 
malpractice,  and  the  medical  testimony  offered  by  the  plaintiff  relates 
io  treatment  prescribed  by  a  different  school,  such  testimony  must  ba 
weighed,  not  alone  with  regard  to  bias  and  p r  gudice  influencing  the 
testimony  of  witnesses,  but  with  regard  to  lias  or  prejudice  which 
might  influence  or  incline  the  jury  in  favor  of  one  school  rather  than 
the  other,  and  the  jury  must  be  instructed  not  to  judge  by  determining 
which  school  in  their  own  view  is  best. 

J.  W.  Webster^  for  the  appellant. 
C  O,  Root^  for  the  appellees. 

*•*  Fenn,  J.  This  is  an  action  by  a  minor  child  to  recover 
<]amagea  against  the  defendant,  who  is  a  homoeopathic  phj- 
eician,  for  alleged  malpractice  in  treating  her  for  ophthalmia* 
The  jury  returned  a  verdict  for  the  plaintifif,  and  from  the  judg* 
ment  rendered  thereon  the  defendant  appealed  to  this  court. 

The  only  questions  presented  which  are  necessary  to  con* 
«ider  relate  to  the  charge  of  the  court  to  the  jury.  Evidence 
was  offered  to  show  thnt  the  defendant  in  treating  the  plain* 
tiff  adopted  the  remedies  prescribed  by  the  homoeopathic  prac 
titioners.  It  appeared  that  the  allopathic  school  of  medicine 
would  treat  such  a  case  differently,  and  in  the  latter  way 
the  plaintiff  claimed  that  she  ought  to  have  been  treated. 
The  defendant  asked  the  court  to  charge  the  jury — "  that 
treatment  by  a  physician  of  one  particular  school  is  to  be 
tc8ted  by  the  general  doctrines  of  his  school,  and  not  by  those 
of  other  schools."  The  court  refused  to  so  charge,  and 
charged  as  follows:  "  In  regard  to  that  matter,  I  will  say 
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that  the  defendant's  negligence  or  want  of  skill  in  the  treat* 
ment  of  the  plaintiff's  eye  must  be  determined  by  all  of  the 
^^  evidence  in  the  case,  and  if  the  defendant  adopted  the 
treatment  laid  down  by  one  particular  school  of  mediciuet. 
and  the  medical  testimony  offered  by  the  plaintiff  related  ta 
treatment  prescribed  by  a  different  school,  you  will  weigh 
the  testimony,  having  regard  to  any  bias  or  prejudice  that 
might  influence  the  testimony  of  those  who  belonged  to  a 
different  school  from  that  of  the  defendant.  You  should 
also  take  into  consideration  the  training  and  education  of 
the  defendant  for  his  profession,  the  experience  which  he  has 
had,  and  the  degree  of  skill  with  which  he  handled  the  case, 
all  bearing  upon  the  question  whether  the  defendant  used 
ordinary  care  and  skill  in  the  treatment  of  the  plaintiff.'^ 
The  defendant  claims  that  the  court  erred,  both  in  refusing 
to  charge  as  requested  and  in  charging  as.it  did. 

In  the  absence  of  special  contract,  physicians  and  surgeons, 
by  holding  themselves  out  to  the  world  as  such,  impliedly 
contract  that  they  possess  the  reasonable  and  ordinary  quali- 
fications of  their  profession,  and  are  under  a  duty  to  exercise 
reasonable  and  ordinary  care,  skill,  and  diligence:  Landon  y* 
Humphrey,  9  Conn.  209;  23  Am.  Dec.  333;  Kendall  v.  Brovnif 
74  111.  232;  Small  y.  Howard,  128  Mass.  131;  35  Am.  Rep. 
363;  Ballon  v.  Prescott^  64  Me.  305;  Leighton  v.  Sargent^  81 
N.  H.  119;  64  Am.  Dec.  323;  Ely  v.  Wilbur,  49  N.  J.  L.  685; 
60  Am.  Rep.  668;  Potter  v.  Warner,  91  Pa.  St.  362;  36  Am. 
Rep.  668;  Hathom  v.  Richmond,  48  Vt.  557;  GaUs  v.  Fleischer^ 
67  Wis.  604.  In  determining  what  constitutes  reasonable 
and  ordinary  care,  skill,  and  diligence,  the  test  is  that  which 
physicians  and  surgeons  in  the  same  general  neighborhood 
and  in  the  same  general  line  of  practice  ordinarily  have  and 
exercise  in  like  cases:  Hathom^v.  Richmond,  48  Vt  557; 
Utley  V.  Bums,  70  111.  162;  Almond  v.  Nugent,  34  Iowa,  300; 
11  Am.  Rep.  147;  Small  v.  Howard,  128  Mass.  131;«35  Am. 
Rep.  363;  Leighton  v.  Sargent,  31  N.  H.  119;  64  Am.  Dec. 
323.  In  addition  to  this^  however,  regard  must  be  had  to 
the  advanced  state  of  the  profession  at  the  time  of  the  treat- 
ment: Small  V.  Howard,  128  Mass.  181;  Oates  v.  FUischery 
67  Wis.  504;  Smothers  v.  Hanks,  34  Iowa,  286;  11  Am.  Rep. 
141;  Nehon  v.  Harnngton,  72  Wis.  691;  7  Am.  St  Rep.  900. 

Premising  these  general  principles,  we  come  to  the  precise 
question  presented  by  the  appeal:  Ought  the  defendant's 
1^*  request  to  charge  to  have  been  complied  with?    And  was 
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the  charge,  as  given,  correct  and  sufficient?  The  language 
of  the  request  may  be  found  in  Patten  ▼.  Wiggin^  61  Me.  594, 
SI  Am.  Dec.  598,  where  the  following  charge  was  held  to  be 
correct:  ''  If  there  are  distinct  and  different  schools  of  prac- 
tice, and  a  physician  of  one  of  those  schools  is  called  in,  his 
treatment  is  to  be  tested  by  the  general  doctrines  of  his  school, 
and  not  by  those  of  other  schools.  It  is  to  be  presumed  that 
the  parties  so  understood  it.  The  jury  are  not  to  judge  by 
determining  which  school,  in  their  own  view,  is  best."  And 
the  same  principle  was  clearly  stated,  in  an  able  opinion,  in 
Botoman  v.  WoodSf  1  G.  Greene,  441,  and  we  are  aware  of  no 
authority  to  the  contrary.  But  notwithstanding  this,  it 
ficems  to  us  that  the  inherent  difficulty  in  an  endeavor  to 
▼indicate  the  action  of  the  court  below  is '  not  because  the 
court  failed  to  charge  in  the  identical  language  of  the  request, 
nor  because  of  the  language  actually  used  by  the  court,  which 
appears  correct  so  far  as  it  goes,  but  rather  because  the  court, 
in  refusing  to  charge  as  requested,  and  only  charging  as  it 
did,  omitted  to  bring  to  the  attention  of  the  jury  a  considera- 
tion which,  in  view  of  the  testimony  received,  and  the  claims 
made  thereon  by  counsel,  ought  to  have  been  presented  to 
them.  It  having  appeared  how  the  allopathic  school  of  medi- 
cine would  treat  a  case  of  the  character  of  the  one  in  question, 
the  court,  as  we  have  seen,  said:  *'If  the  defendant  adopted 
the  treatment  laid  down  by  one  particular  school  of  medicine, 
and  the  medical  testimony  offered  by  the  plaintiff  related  to 
the  treatment  prescribed  by  a  different  school,  you  will  weigh 
the  testimony,  having  regard  to  any  bias  or  prejudice  that 
might  influence  the  testimony  of  those  who  belonged  to  a 
different  school  from  that  of  the  defendant."  Doubtless  this 
18  correct;  the  testimony  should  be  so  weighed.  But  if  the 
defendant  adopted  the  treatment,  not  of  one  particular  school 
in  the  abstract,  but  of  his  own  particular  school,  which  he 
publicly  professed  and  practiced,  and  the  medical  testimony 
offered  by  the  plaintiff  related  to  treatment  prescribed  by  a 
different  school,  such  testimony  should  be  weighed,  not  alone 
vrith  regard  to  bias  or  prejudice  influencing  the  testimony 
*^*  of  witnesses,  but  with  regard  to  bias  or  prejudice  which 
might  influence  or  incline  the  jury  in  favor  of  one  school 
rather  than  the  other.  For,  as  was  said  in  Patten  v.  Wiggin, 
-51  Me.  594,  81  Am.  Dec.  593:  "The  jury  are  not  to  judge  by 
determining  which  school,  in  their  own  view,  is  best." 

And  as  it  seems  to  us  from  the  testimony  presented,  which 
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did  not  stop  with  the  BtatemenI  of  how,  in  the  view  of  the 
witneBses,  such  a  case  ought  to  be  treated,  but  went  farther^ 
and  stated  how  *Uhe  allopathic  school  of  medicine  would 
treat  it/'  it  was  precisely  from  such  bias  or  prejudice  the  de- 
fendant stood  in  danger.  Indeed,  the  counsel  for  the  plain* 
tifif  freely  admitted  in  argument  before  us  that  the  respective 
merits  of  the  two  schools  of  medical  practice  were,  and  as  he 
claimed |[of  right  ought  to  hate  been,  on  trial  before  the  jury. 
We  cannot  concede  such  right,  and  the  jury,  we  think,  shoulcl 
have  been  told  that  the  relative  merits  of  the  two  SK^hool^ 
were  in  no  sense  before  them  for  their  consideration;  that  so 
far  as  the  defendant  was  to  be  judged  by  either,  it  was  by 
the  tenets,  rules,  principles,  and  practices  of  his  own  sehool, 
not  by  those  of  another;  and  that  if  the  defendant  adopted 
the  treatment  laid  down  by  his  own  school,  the  fact  that  an- 
other school  prescribed  another  treatment  tended  in  no  wise 
to  show  that  the  defendant  was  ehargeable  with  lack  of  skill 
or  negligence.  It  would  seem  that  if  it  could  be  held  negli* 
gent  or  unskillful  in  a  given  case  to  use  the  treatment  pre- 
scribed by  the  school  to  which  the  practitioner  belonged,  such 
negligence  or  want  of  skill  must  consist  either  in  the  mode  of 
use,  the  application  of  such  remedies  under  improper  circum- 
stances, or  because  they  were  intrinsically  wrong,  inappro- 
priate, or  inadequate.  If  there  be  any  valid  objection  to  the 
language  quoted  from  Patten  y.  Wiggin^  51  Me.  694,  81  Am» 
Dec.  593,  it  is  in  the  failure  to  incorporate  with  the  general 
statement  the  further  one  that  the  test  there  given  does  not 
exclude  the  duty  of  keeping  pace  with  the  progress  of  profes- 
sional knowledge,  ideas,  and  discoveries,  to  the  extent  that  a 
faithful,  conscientious,  and  competent  practitioner,  of  what* 
ever  school,  may  be  reasonably  expected,  and  is  therefore 
lawfully  required  to  do,  not  because  the  test  of  the  treat- 
ment of  some  other  school  can  be  applied.  It  may  be  added 
^^*  that  the  general  expressions  in  the  charge  under  cousid- 
oration,  that  the  question  of  the  defendant's  negligence  **must 
be  determined  by  all  of  the  evidence  in  the  case,"  and  that 
the  jury  should  consider  "the  training  and  education  of  the 
defendant  for  his  profession,  the  experience  which  he  had 
had,  and  the  degree  of  skill  with  which  he  handled  the  case,"^ 
in  no  sense  appear  to  meet  or  supply  the  wanting  element  in 
the  charge,  and  that  because  of  such  element,  if  the  unquali* 
fied  language  of  the  request  was  too  broad,  still  the  rule  stated 
in  Seeley  v.  Town  of  Litchfield^  49  Conn.  138,  applies,  and  thai 
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^  if  it  was  not  the  duty  of  the  court  to  charge  precisely  as  re- 
quested, yet  it  was  its  duty  to  respond  to  the  request  by 
charging  the  jury  correctly  on  that  subject." 

It  was  not  claimed  that  the  fact  that  the  plaintiff  was  an 
infant  of  tender  years,  incapable  of  contracting,  and  that  the 
physician  was  called  by  her  father,  in  any  way  extended  or 
altered  the  implied  contract  and  duty  of  the  defendant*  Nor 
do  we  think  such  a  claim,  if  made,  would  have  been  valid. 
It  appeared  that  the  defendant  had  at  least  to  some  extent 
been  the  family  physician,  and  had  previously,  as  such,  pre« 
scribed  for  the  plaintiff;  but  this  circumstance  also  is  one  to 
which  no  importance  has  been  attached. 

There  is  error,  and  a  new  trial  is  granted. 

In  this  opinion  the  other  judges  concurred. 

FBTsnnANS  ahd  Svaosova— Dbgbbb  of  Skill  avd  Oabs  Rsqdibsdov.-— 

The  degree  of  care  and  skill  required  of  a  physiotan  in  the  performanoe  of 
his  doty  is  such  as  physicians  ordinarily  exeroide  in  the  treatment  of  their 
patients:  State  ▼.  Housekeeper,  70  Md.  162;  14  Am.  St.  Rep.  340,  and  note; 
note  to  Nthon  ▼.  Harrington,  7  Am.  St.  Rep.  909;  and  the  extended  notea 
to  HoUaman  ▼.  Ho^,  118  111.  SM;  69  Am.  Rep.  892-398;  and  Howard  r. 
Orooer,  28  Md.  97;  48  Am.  Deo.  481-487.  See,  also,  Laweon  v,  Conawag^  37 
W,  Ya.  159;  ante^  p.  17.  and  note;  and  I>u  BoU  ▼.  Decker,  130  N.  Y.  325; 
27  Am.  St  Rep.  529,  and  note. 

Phtsicuns  Of  DirrsRBMT  SoHooLS— Ability,  How  Mbasubbd. — ^The 
treatment  of  a  physician  of  one  particular  school  is  to  be  tested  by  the  gen- 
eral dootrines  of  his  sehool,  and  not  by  those  of  other  achoote:  Patten  r, 
WiggMf  61  Me.  594;  81  Am.  Deo.  593.  A  physician  or  surgeon  is  bound  to 
exercise  such  reasonable  care  and  skill  as  is  possessed  and  exercised  by  phy* 
sicians  and  surgeons  in  good  standing  of  the  same  system  or  school  of  prao- 
tioe  in  the  locality  of  his  practice,  having  due  regard  to  the  advanced  state 
of  medioal  and  snrgical  science  at  the  time:  Nekom  ▼•  Harrlngtai^  78  Wia. 
601;  7  Am.  8t  Rep.  900. 


Orandall's  Appeal. 

[88  COHlOBOnCOT,  865.] 

WiLM — XJinnvM  LvrLVBircB— Mbbtal  Gafacitt^Etibbiiob  ow, — The  oon* 
tents  of  a  will  oonstitnte  the  highest  evidence  of  the  capaoity  or  in« 
capacity  of  the  testator.  If  ifca  provisions  under  all  the  oircumstanoet 
are  just  and  reasonable,  this  is  a  circumstance  tending  to  prove  capacity 
and  to  disprove  undue  influence  precisely  as  an  absurd  and  unreason- 
able will  tends  to  prove  the  contrary.  ^ 

Wills—Mbbtal  Oapacitt— Unequal  Pbovisioxs  as  Etidbbob  ov  Undub 
Imvlubbob.— -If  the  jury  find  from  all  the  evidence,  giving  the  character 
of  the  contents  of  the  will  its  due  weight  as  evidence,  that  the  testator 
had  sufficient  mental  capacity,  then  the  equity  or  inequity  of  the  die- 
poeition  of  the  estate  does  not  invalidate  the  will 
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Wills— Capacitt  and  Undub  Influkncb— Valtjs  ot  Tbstimovt  of  At* 
TBSTiHO  WiTNESSBS.— The  evidence  of  the  attesting  witneieefl  to  m  will 
as  to  mental  capacity  or  undue  iuflnence  is  not  entitled  to  special  cod« 
sideration  or  prominence  merely  because  they  are  attesting  witnoBnea. 
On  the  contrary,  the  value  of  their  evidence  is  exactly  the  same  aa  tbat 
of  any  other  witnesses  of  equal  intelligence,  with  equal  means  of  kaowl* 
edge  and  obeerration,  and  equally  credible. 

C.  E.  SearU  and  J.  H.  Potter^  for  the  appellanta. 
E.  M.  Warner  and  L.  B.  Cleveland^  for  the  appellees. 

'^^  Carpentbb,  J.  This  is  an  appeal  from  a  probate  de» 
cree  establishing  the  last  will  and  testament  of  Ebeneser 
Farrows.  The  will  was  attacked  on  two  grounds — mental 
incapacity  and  undue  influence.  On  the  trial  to  the  jury  the 
proponents  of  the  will  presented  to  the  court  several  requests 
to  charge  the  jury.  These  requests  were  not  complied  with 
in  terms,  and  the  appellees  insist  that  they  were  not  complied 
with  in  substance.  The  jury  returned  a  verdict  against  the 
will,  and  the  appellees  appealed  to  this  court 

The  reasons  of  appeal  allege  that  the  court  erred  in  respect 
to  each  of  the  six  requests.  We  will  consider  the  requests 
in  their  order. 

The  first  request  is  as  follows:  *'The  jury  have  nothing  to 
do  with  the  equity  or  inequity  of  the  testamentary  disposi- 
tions of  property,  provided  they  believe  from  the  evidence 
that  the  alleged  testator  had  sufficient  mental  capacity  to 
make  a  will,  as  explained  in  these  instructions,  and  that  the 
will  was  made  of  his  own  free  will  by  the  testator." 

This  request  is  somewhat  ambiguous,  at  least  its  precise  < 
'^^  meaning  is  obscure,  so  that  if  given  literally  it  might,  and 
probably  would,  have  been  misleading  or  confusing.  If  by 
the  request  it  was  intended  that  the  jury  should  be  instructed 
that  the  terms  of  the  will  should  be  entirely  disregarded  in 
considering  the  evidence  tending  to  prove  and  to  disprove 
capacity  or  undue  influence,  the  request  clearly  should  not 
have  been  complied  with.  Mr.  Chamberlin,  in  his  work  on 
American  Commercial  Law  for  Business  Men,  on  page  864, 
says:  ''If  the  will  was  written  by  the  testator  himself,  the 
character  of  its  contents  is  the  highest  evidence  of  his  capac- 
ity or  incapacity."  And  we  may  add  that  even  if  the  will 
was  dictated  by  the  testator,  and  its  provisions  under  all  the 
circumstances  seem  to  be  just  and  reasonable,  that  certainly 
is  a  circumstance  tending  to  prove  capacity  and  to  disprove 
undue  influence,  precisely  as  an  absurd  or  unreasonable  will 
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tends  to  prove  the  contrary.  Such  seenis  to  be  the  teaching 
-of  1  Swift's  Digest,  140:  ^'If  the  disposition  of  the  estate  be 
Tery  unreasonable  and  improper,  as  giving  it  to  strangers,  or 
«1I  to  one  child,  this  will  be  a  strong  circumstance  from 
whence  to  infer  undue  injQuence  and  want  of  understanding." 

It  may  be  suggested  that  the  meaning  is,  that  if  the  jury 
find  from  all  the  evidence,  giving  the  character  of  the  con- 
tents of  the  will  its  due  weight  as  evidence,  that  the  testator 
iiad  sufficient  testamentary  capacity,  etc.,  then  the  equity  or 
inequity  of  the  disposition  of  the  estate  should  not  invalidate 
the  wilL  If  that  is  its  true  meaning,  we  think  counsel  were 
singularly  unfortunate  in  their  use  of  language.  It  is  not 
probable  that  the  court  so  understood  the  request,  and  it  is 
^uite  certain  that,  if  the  charge  had  been  given  as  requested, 
the  jury  would  not  have  so  understood  it  without  considerable 
explanation.  The  court  is  not  bound  to  charge  in  the  lan- 
guage of  a  request  when  the  language  will  be  likely  to  be 
misunderstood  without  further  explanation. 

It  is  apparent  that  the  word  '*  evidence,"  as  used  in  the  re- 
4iuest,  signifies  that  given  by  witnesses  as  distinguished  from 
the  contents  of  the  will.  While  the  latter  is  evidence  in  a 
broad  sense,  yet  it  is  manifest  that  the  word  was  used  '^ 
in  a  more  limited  sense.  As  thus  used,  the  obvious  meaning 
of  the  request  is  that  the  contents  of  the  will  should  be  ex- 
cluded as  evidence  on  the  main  issue.  That  is  not  law,  and 
the  instruction  was  properly  refused. 

The  second  request  is:  ^^  The  jury  should  give  special  promi- 
nence to  the  testimony  of  the  three  attesting  witnesses,  both 
upon  the  question  of  capacity  and  of  undue  influence,  because 
they  were  present  at  the  time  and  place  of  the  execution  of  the 
will,  and  had  the  means  and  the  opportunity  of  judging  of 
the  testator's  capacity,  and  are  regarded  in  the  law  as  placed 
around  the  testator  in  order  that  no  fraud  may  be  practiced 
cipon  him  in  the  execution  of  the  will  and  to  judge  of  his 
capacity." 

The  efi*ect  of  a  compliance  with  this  request  would  have 
1)een  to  place  the  attesting  witnesses  upon  a  higher  plane  in 
the  estimation  of  the  jury  on  the  question  of  capacity  and  of 
undue  influence  than  other  witnesses,  although  the  latter  may 
have  had  equal  or  even  superior  means  of  knowledge.  That 
was,  in  eflect,  the  claim  of  the  appellees.  And  they  now 
claim  that  the  refusal  of  the  court  to  comply  with  this  re- 
quest was  an  error  which  entitles  them  to  a  new  trial.    We 
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are  aware  of  no  principle  of  law,  or  of  any  adjudged  caee^ 
which  will  justify  this  claim  as  broadly  as  it  is  here  made. 

In  the  eye  of  the  law  all  witnesses  of  equal  intelligence, 
and  with  equal  means  of  knowledge,  are  equally  credible* 
Had  there  been  three  other  witnesses  present,  and  their  at* 
tention  had  been  called  to  the  condition  of  the  testator,  pre- 
cisely as  was  that  of  the  attesting  witnesses,  we  know  aot 
why  their  testimony  would  not  have  been  entitled  to  the  same 
consideration  on  the  question  of  capacity  and  of  undue  in* 
fluence.  As  the  case  stood,  the  attesting  witnesses  were  pres- 
ent when  the  will  was  executed,  and  had  an  opportunity  to 
observe  the  condition  of  the  testator  at  that  precise  time. 
The  other  witnesses  were  not  present,  and  had  no  such  oppor* 
tunity.  So  far  as  that  matter  was  concerned,  the  appellees 
had  the  full  benefit  of  it;  for  the  jury  were  fully  and  clearly 
told  that  the  question  was  as  to  the  condition  of  the  testator 
at  that  time,  and  that  the  nearer  to  that  time  the  witnesses 
'^*  observed  him  the  more  important  was  their  testimony* 
We  know  of  no  other  advantage  that  those  witnesses  bad  in 
respect  to  the  questions  in  issue.  The  appellees  cite  and  rely 
upon  F%eld*$  Appeal  from  Probate,  S6  Conn.  277.  But  that 
case  does  not  sustain  their  claim. 

The  third,  fourth,  fifth,  and  sixth  requests  were  fully  com* 
plied  with  by  the  court  As  no  question  of  law  is  presented 
under. them,  it  is  unnecessary  to  notice  them  further. 

There  is  no  error  in  the  judgment  appealed  from. 

In  this  opinion  the  other  judges  concurred. 


Wilis— Mbntal  OAPAciTT---CoiiTKNi«  of  Will  ab  Evn>XKCX.~Th« 
nature  and  t«rms  of  a  will  an  io  be  jndiciaUy  regarded  as  an  essential  and 
important  part  of  the  evidence  of  testamentary  oapaoity,  and  its  oenaistanoy 
or  inconsiutency  must  also  be  regarded  with  relation  to  the  situation  and 
natural  inclinations  of  the  testator:  Hammond  v.  Dike,  42  Minn.  273;  It 
Am.  St.  Rep.  503,  and  note;  Davis  ▼.  Calvert,  5  Gill  ft  J.  269;  25  Am.  Dec 
282.  To  aid  in  determining  whether  a  will  is  the  product  of  a  disordered 
mind,  its  disposing  parts  may  be  examined  to  ascertain  whether  tbey  appear 
to  be  so  extravagant  and  unreasonable  as  not  to  be  fairly  attributable  t«  a 
sound  mind:  Peck  v,  Cary,  27  N.  Y.  9;  84  Am.  Deo.  220,  and  note;  note  to 
Richmond*9  Appeal,  21  Am.  St.  Bep.  96,  99.  A  testator  may  dispose  of  his 
property  as  he  pleases,  and  it  is  not  evidence  of  mental  incapacity  that  he 
distributes  it  among  certain  of  his  relatives  and  entirely  omits  others:  Sprait 
T.  SpraU,  76  Mich.  384.  Undue  influence  cannot  he  presumed  from  the  mer* 
fact  that  the  provisions  of  the  will  are  much  more  favorable  to  some  of  the 
beneficiaries  than  to  others:  In  re  Hess*  WiU,  48  Minn.  504;  31  Am.  St.  Rep. 
665,  and  note  at  page  681;  Maddox  v.  Naddox,  114  Mo.  35;  35  Aiu.  St» 
Kep.  734;  but  such  a  disposition  of  his  property  may  be  considered  in  con* 
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oeciiAn  with  other  faote  in  delermioing  the  tentator't  mental  eap&oityt 
Kmtx  V.  Knat,  96  Ala.  495;  36  Am.  St.  Rep.  235. 

Wills — ^Evidkngs  or  Attistino  Witnesb  as  to  Testator's  Oapacitt» 
The  testimony  of  sQbscribing  witnesses  to  a  will  are  not  oonclnsive  as  to  th» 
taatator's  sanity  or  insanity:  Howard'9  Will,  5  T.  K  Mon.  199;  17  Am.  Dec 
60;  bat  fcfae  eTidenos  of  witnesses  who  were  present  at  the  ezeontion  of  th» 
will  is  entitled  to  peenliar  weighty  and  especially  is  this  the  ease  with  attest* 
ing  witnesses:  Kerr  r,  Luw/ord,  31  W.  Va.  669.  Ses^  also^  on  this  pointy 
the  note  to  Fott$  y.  Hoiue^  60  Am.  Deo.  361. 
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Btatvtb  of  Fraudo— SPBCirio  Pbrforxa50b  ov  Parol  Comtbaot. — Aoi» 
OF  Part  Prrformaiiox  are  sufficient  to  take  a  parol  contract  out  of  the- 
operation  of  the  statute  of  frauds  if  they  are  such  as  dearly  refer  to 
some  contraot  in  relation  to  the  subject  matter  in  dispnte,  the  terms  of 
whioh  may  then  be  established  by  paroL 

WiLLS-^PaROX.  AORBKMBIIT  TO  MaXE--SfBCIFI0    PbRFORXANCB— StATUTB. 

OF  Frauds — Part  Pbrforiiamok.~A  parol  agreement  whioh  expressly 
calls  for  socoession  by  will  to  both  real  and  personal  property,  aud 
which  is  made  in  consideration  of  a  child  becoming  the  member  of  ai 
family,  is  entire  and  within  the  statute  of  frauds  and>DBnnot  be  specifi- 
cally enforced  in  equity  upon  the  death  of  the  promisor  withont  perform- 
ance on  his  part;  nor  will  the  fact  that  such  child  has  performed  its. 
part  of  the  contract  constitute  such  part  performance  as  to  relieve  the- 
case  from  the  operation  of  such  statute. 

Wills— Parol  Aorbbmbrt  to  Makb— Brbaoh  ov— Damaobb  for  Sbry* 
KBB. — If  services  have  l)eea  performed  under  a  parol  contraot  in  con- 
sideration of  property  to  be  conveyed  by  will,  and  a  breach  of  th» 
oontraot  cannot  be  enforced  by  reason  of  the  statute  of  frauds  an  ao» 
tion  will  lie  against  the  personal  representative  of  the  decedent,  on  a. 
quantum  nuruii,  to  recover  the  value  of  such  services.  In  such  case  th» 
▼sine  of  the  services  perf ormed,  and  not  the  value  of  the  property  agreed 
to  be  conveyed,  is  the  measure  of  damages,  and  before  the  plaintiff  oaiL 
maintain  his  action  he  must  allege  and  prove,  that  prior  thereto  he  had 
prenented  his  claim  against  the  estate  and  to  the  personal  representa- 
tive of  the  decedent. 

Wills— Parol  'Aobbkmbmt  to  Makb^Brbaoh  of— Dama«bs  iob  Sbrv- 
lOBB. — When  services  are  rendered  by  one  person  to  another  in  pursu- 
anoe  of  a  parol  mutual  understanding  and  agreement  between  them,, 
that  compensation  for  them  should  be  made  by  will,  and  the  party  re» 
oeiving  such  services  dies  without  making  the  expected  compensation^ 
the  porty  rendering  the  servioes  is  entitled  to  compensation  out  of  th* 
estate  of  the  deceased  as  a  oreditor  for  the  value  of  such- services. 

Webster  and  (yNdU,  for  the  plaintiff. 
Qideon  B.  Welchj  for  the  defendant. 
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«»•  Fenn,  J.  The  plaintiff,  now  twenty-three  years  of  age, 
when  about  four,  went  to  reside  with  William  Grant  of  Toi^ 
rington,  and  his  wife,  in  consequence  of  a  verbal  promise 
made  by  Mr.  Grant  to  her  parents,  that  if  they  would  let  him 
adopt  the  child  as  his  own  he  would  take  her  with  him  to  his 
home,  and,  as  he  and  his  wife  had  no  children  of  their  own, 
they  would  educate  and  maintain  her;  that  he  had  some 
property,  and  when  he  died  the  child  should  have  it^  what 
there  was  left  of  it,  just  the  same  as  if  she  were  his  own 
daughter.  Immediately  after  she  went  to  reside  in  the  family 
Mr.  Grant  and  his  wife  commenced  calling  her  '^Tiny  Grant,'' 
by  which  name  she  has  ever  since  continued  to  be  known  and 
called.  Mr.  and  Mrs.  Grant  were  always  kind  and  affection- 
ate towards  her,  treated  her  as  their  own  daughter,  clothed, 
maintained  and  educated  her  in  the  district  school  of  the 
town,  and  did  every  thing  for  her  which  kind  and  affectionate 
parents  conld  or  would  do  for  their  own  daughter. 

On  the  other  hand,  she  was  kind  and  affectionate  towards 
them  and  did  every  thing  for  them,  which  a  kind  and  affec^ 
tionate  daughter  could  or  would  do  for  her  parents.  After 
«he  arrived  at  a  suitable  age,  she  assisted  Mrs.  Grant  about 
the  house,  washed  the  dishes,  made  the  beds,  did  sweeping 
and  house-cleaning,  according  to  her  years,  and  ran  errands 
as  required.  This  she  continuued  to  do  down  to  the  date  of 
Mr.  Grant's  death.  On  three  or  four  occasions  he  was  sick, 
and  suffered  on  each  of  these  occasions  for  several  weeks.  On 
these  occasions  she  waited  upon  him,  nursed  and  cared  for 
him,  and  he  refused  to  let  any  one  else  attend  upon  him.  Ho 
stated  to  her  that  she  would  be  well  rewarded  for  what  she 
had  done  for  him  and  for  his  wife.  '*  You  remain  with  us, 
Tiny,"  said  he,  ^^  and  after  I  am  gone,  you  will  be  well  pro- 
vided for;  what  I  have  left  shall  belong  to  you."  These  ••'^ 
remarks  and  others  like  them,  he  made  a  great  many  times 
to  the  plaintiff,  to  his  wife,  and  to  a  number  of  his  neighbors. 
In  consequence  of  these  promises  made  to  her  parents  and  to 
herself,  the  plaintiff  was  induced  to  remain  with  Mr.  and  Mrs. 
<jrant  as  she  did. 

Mr.  Grant  died  March  4,  1893,  leaving  no  children  of  his 
own,  but  a  wife  and  sister  survived  him.  He  died  intestate, 
having  never  adopted  the  plaintiff  in  accordance  with  the 
laws  of  this  state.  She  had  never  requested  such  adoption, 
because  she  did  not  know  or  understand  that  any  legal  for- 
malities were  required,  and  expected  that  Mr.  Grant  would 
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make  the  promised  provision  for  her  by  wilL  Hie  property 
at  the  time  of  his  death  consisted  of  a  little  over  twelve  thou* 
sand  dollars  in  all;  of  which  about  twelve  hundred  dollars 
was  real  estate. 

The  above  facts,  found  by  a  committee,  are,  though  in 
greater  detail,  in  substantial  accordance  with,  and  affirmance 
of,  the  allegations  of  the  plaintiff's  complaint  against  Mrs. 
Grant  (the  widow)  and  aa  administratrix  of  the  decedent's 
estate.  Upon  such  recited  facts,  the  claim  of  the  plaintiff,  as 
quoted  from  the  brief  in  her  behalf,  was:  *' If  William  Grant 
had  made  a  will,  devising  and  bequeathing  all  of  his  estate 
to  this  plaintiff,  his  widow  would  first  be  entitled  to  one-half 
of  the  personal  property,  and  to  the  use  of  one-third  of  the 
real  estate."  The  plaintiff  asked  for  a  decree  that  the  other 
half  of  the  personal  property  shall  be  paid  over  to  her;  and 
that  the  title  to  the  real  estate,  subject  to  the  widow's  dower, 
■hall  be  vested  in  her,  or  that  a  decree  will  be  passed  giving 
her  an  equivalent  for  these. 

The  committee,  in  addition  to  the  facts  above  recited,  also 
made  the  following  finding:  ^'The  plaintiff  also  asks  me  to 
find  the  value  of  her  services  to  Mr.  Grant  while  she  remained 
in  his  family,  for  the  purpose  of  obtaining  judgment  for  the 
amount,  in  case  she  is  not  entitled  to  the  equitable  relief 
prayed  for.  On  this  subject  I  find  it  impossible  to  place  a 
pecuniary  value  on  the  plaintiff's  affection  and  tenderness 
for  Mr.  and  Mrs.  Grant.  I  find,  however,  that  for  the  seven 
years  next  preceding  Mr.  Grant's  death,  on  March  4,  1893, 
*^  her  services  to  Mr.  Grant  were  and  are  reasonably  worth, 
aa  a  mere  servant,  twelve  dollars  per  month,  and  that  interest 
should  be  computed  thereon,  if  the  above  facts  will  authorize 
it;  and  if  it  is  legally  and  equitably  right  so  to  do,  I  find  that 
this  interest  ought  to  be  compounded  annually." 

From  the  foregoing  statement  it  is  manifest  that  the  reseiv 
ration  of  this  case  for  advice,  made  by  the  superior  court, 
presents  for  our  consideration  two  questions:  1.  Is  the  plain- 
tiff, upon  the  facts  found,  entitled  to  the  specific  equitable 
relief  prayed  for?  and  2.  If  not,  is  she  entitled  to  recover 
damages  in  this  action,  and  upon  this  complaint  ? 

It  aeems  to  us  that  there  are  conclusive  reasons  why  spe- 
eific  performance,  as  prayed  for,  cannot  be  granted.  The 
alleged  contract  was  wholly  by  parol,  the  consideration  in* 
divisible;  it  provided  in  effect  that  the  plaintiff,  upon  the 
death  of  the  defendant's  intestate,  should  succeed  to  a  child's 
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share  in  all  the  property  of  said  intestate;  and  that  sooh 
property  at  his  death  consisted  of  real  as  well  as  personal 
estate.  The  contract,  therefore,  was  entire.  It  applied  equally 
to  every  part  of  the  estate.  It  concerned  an  interest  in  lands, 
and  was  within  the  statute  of  frauds:  Shahan  ▼•  Swan^  48 
Ohio  St.  25;  29  Am.  8t  Rep.  517;  D<makw'$  Appeal,  62  Conn. 
£70,  372;  Meyen  v.  Sehemp,  67  Ul.  469;  Pmd  y.  Shsean,  182 
111.  812,  823;  Clark  v.  Davidson,  53  Wis.  817;  EUi$  ▼.  Cary, 
74  Wis.  176;  17  Am.  St.  Rep.  126;  Gotdd  ▼.  Mamfield,  108 
Hass.  408;  4  Am.  Rep.  578. 

In  some  of  the  cases,  above  cited,  the  alleged  agreement,  or 
promise,  expressly  called  for  succession  to  both  real  and  per- 
sonal property;  and  in  one  of  them  it  appeared  that  real  prop- 
erty was  owned  at  the  date  of  the  contract  In  other  oases 
the  promise  did  not  so  expressly  embrace  both,  but  was  in 
general  language  as  in  the  case  before  us;  nor  did  it  appear 
whether  any  real  estate  was  owned  at  the  date  of  the  con- 
tract. Neither  such  express  language,  or  such  ownership  has 
however,  by  any  of  the  courts  been  regarded  as  controlling 
•considerations;  nor  ought  they  to  be.  The  mischief  which 
the  statute  was  intended  to  remedy — the  setting  up  parol 
land  titles — would  occur  equally  in  either  case.  And  in 
^'*  every  case,  in  which  the  effect  of  the  contract,  if  capable 
of  enforcement,  would  be  a  transfer  of  land,  and  therefore  in 
«very  case  where  such  a  result  might  at  the  time  the  con- 
tract was  made,  have  been  contemplated  as  its  possible  effect 
and  afterwards  found  to  be  its  necessary  one,  if  the  contract 
is  enforced,  such  contract  falls  within  the  operation  of  the 
etatute. 

But  the  plaintiff,  in  the  brief  presented  in  ber  behalf,  con- 
ceding that  the  oral  contract  was  within  the  provisions  of  the 
statute  of  frauds,  contends  that  the  finding  shows  such  per- 
formance upon  her  part  as  relieves  the  case  from  the  operation 
of  the  statute.  The  adjudications  upon  the  subject  of  what 
oonstitutes  sufficient  part  performance  of  an  oral  contract  to 
take  it  out  of  the  statute  are  almost  numberless.  Though 
not  in  harmony,  they  appear  to  support  one  or  the  other  of 
two  rules;  the  stricter,  requiring  the  acts  of  part  performance 
to  be  referable  to  the  contract  set  up,  and  to  no  other  one, 
and  the  more  liberal  holding  the  acts  sufficient  if  they  are 
such  as  clearly  refer  to  eome  contract  in  relation  to  the  subject 
matter  in  dispute,  the  terms  of  which  may  then  be  established 
by  parol.     We  have  had  occasion  very  recently  to  fully  ex- 
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amine  the  subject,  and  have  adopted  the  latter  and  more 
liberal  rule:  Andrew  v.  Babcocky  63  Conn.  109,  122. 

But,  applying  the  rule,  do  the  acts  stated  clearly  indicate 
a  contract  in  relation  to  the  subject  matter  in  dispute?  We 
think  not.  On  this  point  we  cannot  do  better  than  to  quote 
and  adopt  the  language  of  the  court  in  the  case  before  cited, 
of  Shahan  v.  Swan,  48  Ohio  St.  39, 29  Am.  St.  Rep.  617,  where, 
in  reference  to  very  similar  facts,  the  court  said  :  ^'  Acts  of 
this  character  are  not  usually  the  offspring  of  contractual 
relations.  Would  the  ordinary  observer  infer  from  them  any 
contract  whatever?  Would  they  not,  rather,  be  attributed  to 
higher  motivas?"  •  •  •  .  '*  Whether  these  acts  of  alleged 
part  performance  be  taken  singly  or  collectively,  they  do  not 
indicate  that  they  were  done  in  performance  of  any  contract 
or  agreement  respecting  property  rights  of  any  kind,  but 
rather  were  manifestations  of  a  benevolent  and  affectionate 
disposition  '^^^  on  the  part  of  a  childless  couple  towards  a 
gentle  and  affectionate  child  whose  fate  was  placed  in  their 
keeping."  So,  also,  in  the  case  of  Pond  v.  Sheean^  132  UK 
812,  a  person,  having  no  children  of  his  own,  took  an  infant 
daugliter  of  a  relative  of  his  wife,  to  raise  as  a  member  of  his 
family,  and  promised  orally,  with  his  wife's  consent,  that  if 
the  child's  father  would  permit  her  to  become  a  member  of 
his  family  and  assume  tlie  name  of  her  adopter,  he  would, 
on  his  death  and  that  of  his  wife,  give  the  child  all  the  prop* 
erty  he  might  own.  The  contract  was  fully  performed  by 
the  child  and  her  father.  But  the  court  held  that  a  court  of 
equity  could  not  decree  a  specific  performance  of  the  parol 
agreement,  saying  that  the  case  was  clearly  within  the  stat* 
ute  of  frauds;  that  the  contract  was  entire,  and  the  plaintiff 
having  never  been  put  into  possession  of  the  real  estate,  the 
acts  of  part  performance  were  not  sufficient  to  relieve  the 
case  from  the  statute.  So,  also,  in  the  Wisconsin  case  of 
RUi$  V.  Cary,  74  Wis.  176,  17  Am.  St.  Rep.  125,  where  the 
alleged  agreement  of  the  intestate  was  that  if  Mrs.  Ellis,  the 
plaintiff,  his  stepdaughter,  would  keep  the  house  of  the  de- 
ceased and  take  care  of  him  during  the  residue  of  his  life, 
he  would  devise  and  bequeath  to  her  all  his  real  and  personal 
property,  as  compensation  for  such  services.  The  plaintiff 
not  only  fully  performed,  but  after  the  death  of  the  testator 
she  remained  in  possession  of  his  real  estate.  But  it  was  said 
that  she  was  not  put  into  possession  under  the  void  agree- 
menty  and  that  such  possession  had  no  necessary  reference 
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thereto;  and  it  was  held  that  the  case  was  not  relieved  jErom 
the  operation  of  the  statute. 

But  a  further  reason  why  such  a  contract  as  that  in  ques- 
tion cannot  be  specifically  enforced  is  that  which  is  stated 
at  great  length  in  the  opinion  of  the  court  in  Wallace  y.  Rap- 
pleye,  103  111.  229.  This  was  an  attempt  to  establish  a  verbal 
contract,  alleged  to  have  been  made  by  a  putative  father,  to 
make  his  illegitimate  child  an  heir.  The  court  said:  1.  That 
*^such  claims  are  always  dangerous,  and  when  they  rest  ou 
parol  evidence  they  should  be  strictly  scanned,  especially 
when  an  attempt  is  made,  under  cover  of  a  parol  contract,  to 
effect  a  distribution  different  from  *^^  that  which  the  law 
makes." 

The  court  also  held  that  a  specific  performance  of  a  verbal 
contract  affecting  real  estate  will  not  be  decreed  except  upon 
due  and  conclusive  proof  of  its  existence  and  terms,  and  that 
the  contract  must  be  certain,  equal,  and  fair,  founded  upon  a 
valuable,  as  distinguished  from  a  merely  good  or  moral,  con- 
sideration;^ and  that  when  so  proven  it  is  not  a  matter  of 
right,  but  of  sound  discretion — general  equitable  principles 
concerning  the  correctness  of  which  there  can  be  no  question. 

The  court  in  the  same  case  also  says:  *'The  only  signifi- 
cance of  a  contract  to  make  one  an  heir,  is  in  securing  a  right 
to  property.  But  what  is  the  amount  of  property  involved  in 
such  a  contract?  How  much  intestate  estate  will  be  left  to 
be  inherited?  ....  The  contract  would  be  uncertain  as  to 
the  amount  of  property  reached  by  if  Again,  in  Woods  v. 
Evans,  113  111.  186,  65  Am.  Rep.  409,  it  was  held  that  a  con- 
tract by  one  having  at  the  time  an  estate  of  the  value  of 
twenty  thousand  dollars,  and  a  wife  living,  but  no  children, 
to  take,  maintain,  and  educate  an  orphan  girl  eleven  years 
old,  and,  for  her  services  until  she  should  attain  the  age 
of  eighteen  years,  to  leave  and  give  to  her  at  his  death  a 
child's  part  of  his  estate,  was  not  based  upon  a  sufficiently 
adequate  consideration;  that  it  was  not  certain  as  to  what 
was  intended,  and  not  fair  and  just  in  all  its  provisions;  that 
it  was  too  uncertain  as  to  the  amount  of  pro|)erty  to  be  reached 
by  it,  and  that  it  should  not  be  specifically  enforced  against 
the  heirs  of  the  .party  making  the  same:  See,  also,  the  cases 
of  Wall's  Appeal,  111  Pa.  St.  460;  66  Am.  Rep.  288;  Maddi- 
son  V.  Alderson,  L.  R.  8  App.  Cas.  467. 

The  case  of  Wallace  v.  Long,  106  Ind.  622,  66  Am.  Rep. 
222,  unlike  the  cases  before  cited,  was  an  action  at  law,  being 
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a  complaint  against  an  administrator,  and  based  upon  a  claim 
against  the  estate.  The  facts  alleged  were,  in  substance,  that 
a  childless  husband  and  wife,  in  consideration  that  a  young 
girl  should  lire  with  them  until  the  death  of  both,  in  all  re- 
spects as  their  own  child,  and  render  such  service  as  she  was 
capable  of  doing,  orally  agreed  to  make  her  their  heir,  and 
at  their  death,  or  at  the  death  of  the  survivor,  to  will  her  the 
entire  estate  of  which  they  were  possessed,  which  •*•  in  fact 
consisted,  at  the  death  of  the  survivor,  of  real  estate,  and  also 
of  personal  estate  exceeding  fifty  dollars  in  value.  The  claim 
was  to  recover  the  value  of  the  estate,  estimated  at  six  thou- 
sand dollars.  The  case  was  tried  to  a  jury,  who  returned  a 
verdict  for  said  sum.  On  appeal,  the  judgment  upon  such  ver- 
dict was  reversed,  the  court  holding:  1.  That  the  agreement 
waa  within  the  statute  of  frauds;  2.  That  performance  on 
the  part  of  the  girl  did  not  take  it  out  of  the  statute;  8.  That 
where  services  have  been  performed  in  consideration  of  prop- 
erty to  be  conveyed,  if  the  contract  is  not  enforceable  by  rea- 
son  of  the  statute  of  frauds,  the  action  is  not  on  the  special 
contract  for  damages,  but  on  a  quantum  meruit  to  recover  the 
value  of  the  services;  4.  In  such  a  case  the  value  of  the  serv- 
ices performed,  and  not  the  value  of  the  property  agreed  to 
be  conveyed,  is  the  measure  of  damages;  6.  In  estimating  the 
▼alue  of  the  services  regard  should  be  paid  to  the  situation 
of  the  parties  and  the  nature  of  the  services  required  or  per- 
formed. The  court,  in  the  opinion,  fully  considers  all  these 
propositions.  We  need  not  add  further  to  what  has  already 
been  said  in  reference  to  the  first  two,  but  will  quote  some- 
what in  regard  to  the  others.  '^  When  the  title  to  property^ 
either  real  or  personal,  is  to  be  acquired  by  purchase,  the 
statute  of  frauds  will  operate  upon  and  afi*ect  the  contract 
in  precisely  the  same  manner,  whether  the  consideration  for 
the  purchase  is  to  be  paid  in  services,  money,  or  any  thing 
else.  In  either  case  such  a  contract,  being  in  parol  and  en- 
tirely executory,  cannot  be  enforced  by  either  party,  and  it 
may  be  doubted  whether  a  contract  which  is  within  the  stat- 
ute, BO  as  to  be  incapable  of  specific  enforcement,  has  suffi- 
cient validity  to  support  an  action  for  damages  by  either 
party,  unless  the  contract  was  induced  under,  or  its  violation  is 
involved  in,  some  special  circumstances  of  fraud  or  bad  faith: 
Barickman  ▼.  Kuykendailj  6  Blackf.  21 ;  Ballard  v.  Bond^  32 
Vt  865;  McCraeken  v.  MeCracken,  88  N.  C.  272;  Bender  v. 
Bender^  87  Pa.  St.  419.   The  most  that  can  be  recovered  in  such 
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A  case  is  the  value  of  what  may  have  been  paid  or  performed 
by  one  party  in  reliance  upon  euch  a  contract,  '^^^  when  the 
other  refuses  to  perform:  Reed  on  Statute  of  Frauds,  sees.  737, 
761,  762;  Day  v.  Wilaan,  88  Ind.  463;  43  Am.  Rep.  76. 

*^  Where,  therefore,  services  have  been  performed  or  money 
paid  in  coneideration  of  property  to  be  conveyed,  if  the  con- 
tract is  not  enforceable  by  reason  of  the  statute  of  frauds,  the 
action  is  not  on  the  special  contract,  but,  in  the  case  of  sery- 
ices  performed,  the  action  is  on  a  quantum  meruit  to  recover 
the  value  of  the  services:  Ham  v.  Goodrich^  37  N.  H.  186; 
Emery  v.  Smith,  46  N.  H.  151;  Ledie  v.  Smith,  32  Mich.  64; 
Seymour  v.  Bennet,  14  Mass.  266;  2  Reed  on  Statute  of  Frauds, 
sees.  622, 623,  and  cases  cited  in  notes;  2  Sutherland  on  Dam- 
ages, 453.  In  such  a  case  the  value  of  the  services  performed, 
and  not  the  value  of  the  property  agreed  to  be  conveyed,  is 
the  measure  of  damages.''  It  was  also  said,  referring  to  the 
agreement:  *'  It  does,  however,  serve  to  rebut  any  presump- 
tion which  otherwise  might  have  obtained,  that  the  services 
rendered  were  to  have  been  gratuitously  performed,  or  that 
they  were  performed  under  the  mere  expectancy  that  the  in- 
testate would  leave  the  plaintififs  ward  a  legacy.  She  is, 
therefore,  entitled  to  recover  the  value  of  her  services:  Jacob- 
eon  V.  Le  Orange,  3  Johns.  199;  RoMneon  v.  Ray^ior,  28  N.  Y. 
494;  Campbell  v.  Campbell,  65  Barb.  639;  Reynolde  v.  Robtn" 
eon,  64  N.  Y.  589;  Emery  v.  Smith,  46  N.  H.  151;  Sutton  v. 
Rowley,  44  Mich.  112;  Welch  v.  Iximon,  32  Miss.  170;  66  Am. 
Dec.  606;  Bender  v.  Bender,  37  Pa.  St.  419;  Maddieon  v.  Air 
deraon,  L.  R.  8  App.  Cas.  467;  Clark  v.  Davidson,  53  Wis.  817; 
Howard  v.  Brower,  37  Ohio  St.  402;  Wood  on  Frauds,  sees. 
221,  235.  Many  other  cases  might  be  cited  which  support  and 
illustrate  the  conclusions  reached,  but  those  referred  to  are 
deemed  sufficient.  The  value  of  the  services  is  to  be  deter- 
mined without  any  reference  to  the  value  of  the  estate  of  the 
intestate.  But,  in  estimating  the  value  of  the  services,  regard 
should  be  paid  to  the  situation  of  the  parties,  the  nature  of 
the  service  required  or  performed.  Allowance  should  be 
made,  too,  for  the  fact  that  under  the  circumstances  the  pres- 
ence and  society  of  the  plaintiffs  ward  *^^  may  have  been  of 
sufficient  value  to  compensate  for  her  education,  clothing,  and 
support." 

We  have  quoted  from  the  above  case,  which  has  been  ex- 
pressly approved  in  the  more  recent  and  similar  case  of  Elite 
V.  Cary,  74  Wis.  176,  17  Am.  St.  R  ^p.  125,  so  much  at  length 
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l)ecause  the  langnage  used  appears  to  us  to  present  with  great 
^clearness  and  force,  and  supported  by  an  abundant  reference 
4o  authority,  principles  applicable  to  the  questions  under  con* 
OBideration,  which  have  been  already  recognized  in  the  deci- 
sions of  this  court,  and  to  be  in  full  accord  with  such  decisions: 
Wdteriown  Ecd.  Soc,  Appeal^  46  Conn.  230;  Starkey'i  Appeal^ 
4il  Conn.  199;  Donahue's  Appeal^  62  Conn.  370. 

But  perhaps  these  principles,  thongh  apparent  from  the 
opinions  in  the  cases  just  cited,  are  most  clearly  stated  in  Waif^ 
morighi  v.  TaUoitj  60  Conn.  48.  That  was  an  action  to  recover 
for  money  expended  by  the  plaintiff  in  improvements  on  rei^l 
estate  owned  in  common  by  the  plaintiff's  wife  and  the  defend- 
ant's testator,  made  under  a  promise  of  the  latter  that  his  in- 
terest in  the  property  should  be  devised  to  the  plaintiff's  wife, 
and  that  she  should  have  the  benefit  of  the  improvements. 
As  there  declared,  the  rule  is  this:  Damages,  in  such  a  case, 
ere  not  recoverable  for  the  breach  of  an  agreement  impossible 
to  enforce,  and  unnecessary  to  allege;  but  on  the  ground  of 
-what,  for  want  of  a  better  name,  is  called  a  constructive  fraud, 
which  would  be  consummated  unless  the  plaintiff  was  allowed 
to  prove  what  induced  her  to  alter  her  situation,  if  she  did 
alter  it,  for  the  worse,  and  could  upon  such  proof  obtain  fair 
compensation  for  the  injury  thereby  occasioned  to  her.  *'  The 
cause  of  action  in  such  oases  is  not  the  refusal  to  perform  a 
contract,  or  to  keep  a  promise  or  engagement  upon  which  an* 
ether  relied,  but  it  is  the  consequent  unjust  injQiction  of  lose 
cr  injury  upon  one  party,  and  the  consequent  benefit  and 
advantage  resulting  to  the  other,  from  the  violation  or  breach 
of  a  faith  and  confidence  which,  under  the  circumstances,  a 
court  of  equity  deems  to  have  been  rightly  reposed  in  him.'' 

A  claim  for  such  damages  is  properly  presentable  to  an  *^ 
administrator,  or  to  commissioners. 

Under  the  common-law  system  of  pleading,  the  action  of 
indebitatus  assumpsit  would  have  been  an  appropriate  form  of 
lemedy  for  recovery.  The  damages  are  capable  of  computa* 
tion,  ednce  they  are  to  be  measured  by  the  pecuniary  loss  and 
injury  on  the  one  side,  and  the  pecuniary  benefit  and  advan* 
iage  on  the  other.  Such  a  claim  was  presented  in  Starkey^s 
Appealy  61  Conn.  199.  And  tiiough  one  of  the  forms  of  double 
4>resentation  there  employed  might  seem  to  be  a  claim  for 
damages  for  breach  of  contract  to  leave  all  the  property  and 
estate  of  the  intestate  to  the  plaintiff,  by  will,  this  court,  in 
jts  opinion,  says  that  it  was  '^  evident  that  the  oommissionera 
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considered  that  there  was  but  one  claim  for  six  thousand  doK 
lars,  founded  on  personal  services,  and  that  they  allowed.'^ 
And  in  reference  to  such  claim,  it  was,  by  the  court,  made  a 
question  whether  evidence  as  to  the  value  of  the  estate  wa» 
admissible,  and  it  was  said:  "That  seems  to  be  more  remote 
than  the  other  testimony;  but  perhaps  in  connection  with  the 
testimony  of  Mrs.  Rice  it  was  admissible,  not  as  giving  a  rule 
of  damages,  but  as  having  some  tendency  to  show  Mr.  Brooks* 
appreciation  of  her  services."  And,  finally,  in  that  case,  upoa 
the  question  of  the  true  rule  of  damages,  the  charge  to  the 
jury  was  approved,  in  which  it  was  stated  that:  "When  serv- 
ices are  rendered  by  one  person  to  another  in  pursuance  of  a 
mutual  understanding  and  agreement  between  the  parties  that 
compensation  for  them  should  be  made  by  will,  and  the  party 
receiving  the  services  dies  without  making  the  expected  com- 
pensation, the  party  rendering  the  services  is  entitled  to  com* 
pensation  out  of  the  estate  of  the  deceased  as  a  creditor  for 

the  value  of  such  services.'^ 

• 

But  can  there  be  a  recovery  of  damages  in  this  action? 
The  complaint  as  it  stands  is  not  adapted  to  such  recovery. 
It  contains  no  statement  of  any  resulting  loss  or  damage  to 
the  plaintiff,  and  none  of  services  rendered,  except  that  she 
nursed  "the  intestate  and  his  wife,  in  their  sickness,  dutiful 
as  a  daughter";  and  no  bill  of  particulars  was  filed.  Since^ 
however,  the  case  comes  before  us  on  reservation,  if  it  ap- 
peared probable  the  plaintiff  was  entitled  to  such  relief  we 
^^^  might  suggest  proper  amendment,  pursuant  to  the  pro* 
visions  of  the  rules  of  practice:  58  Conn.,  568,  569,  sees.  2, 
8;  EHehson  v.  Beach^  40  Conn.  283;  HaxiAsman  ▼.  Burnham^ 

59  Conn.  117,  189;  21  Am.  St.  Rep.  74;  Logiodiee  v.  Oannon^ 

60  Conn.  81,  85.  But  to  this  course,  if  advised,  it  is  probable 
an  insurmountable  obstacle  would  exist.  There  is  nothing 
in  the  complaint  which  indicates  that  any  claim  against  the 
estate  has  ever  been  presented  to  the  administratrix,  as  re- 
quired by  General  Statutes,  section  581.  And  unless  the  fact 
that  it  has  been  presented  exists,  and  could  therefore  be  stated^ 
any  amendment  would  fail  to  make  a  valid  complaint,  adapted 
to  the  recovery  of  a  claim.  Such  presentation  is  essential,  and 
a  condition  precedent  to  legal  recovery  against  an  insolvent 
estate.  The  object  of  the  statute  making  it  requisite  is  ap» 
parent:   It  is  "to  enable  the  administrator  to  perform  his 

duties In  the  first  instance  the  administrator  must 

pass  upon  all  claims  against  such  estatei.    He  is  not  pre- 
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«umed  to  know  what  tbej  are,  and  in  a  great  majority  of 
eases  he  cannot  know,  until  they  are  presented  to  him  by  the 
creditors":  Pike  y.  Thorp,  44  Conn.  453.  The  law,  thereforOi 
has  made  it  as  essential  to  a  claimant's  right  of  recovery  of  a 
legal  claim,  in  a  higher  court,  against  a  solvent  estate,  that 
it  should  be  first  presented  to  the  executor  or  administratori 
and  an  opportunity  given  him  to  examine  and  pass  upon  it, 
Jtnd  to  allow  or  disallow  it,  as  it  is  that  such  a  claim  against 
an  estate  represented  insolvent  should  be  presented  to  the 
•commissioners  upon  such  estate  for  their  action. 

There  is  another  statute.  General  Statutes,  section  588p 
irbich  requires  suit  to  be' brought  by  a  creditor  of  an  estate, 
against  an  administrator,  within  four  months  after  written 
Dotice  of  the  disallowance  of  a  claim.  Otherwise  it  is  barred. 
Both  of  these  provisions  have  long  been  in  existence  in  this 
state.  Doubtless,  prior  to  tlie  passage  of  the  Practice  Act  of 
1879,  a  custom  had  grown  up,  to  some  extent,  of  treating 
both  alike,  as  matters,  the  failure  to  comply  with  which 
ahould  be  set  up  in  defense  under  the  general  issue  with  no- 
tice. But  there  is  a  radical  difference  between  the  two  pro- 
visions, the  last  being  simply  a  statute  of  limitations.  The 
practical  *^^  effect  of  this  difference  was  clearly  recognized 
in  the  rules  and  forms  under  the  Practice  Act:  See  Practice 
Act  Book,  page  16,  section  6,  rules  of  practice  (68  Conn.  666, 
M7),  which  requires  statutes  of  limitations  to  be  specially 
pleaded;  and  same  book,  page  72,  form  106,  where  a  com- 
plaint against  an  administrator  which  contains  (par.  10)  the 
allegation  of  presentation  of  the  claim  to  the  administrator, 
and  his  refusal  to  pay  the  same. 

But  the  question  before  us  is  not  strictly  one  of  pleading,  or 
whether  a  complaint  without  such  allegation  of  presentation 
would  be  good  upon  demurrer.  Tlie  facts  have  been  found 
by  a  committee  apparently  with  the  utmost  fullness,  for  cer- 
tainly the  finding  contains  considerable  that  is  unimportant 
and  immaterial.  But  there  is  no  finding  of  presentation  of 
any  claim  to  the  administratrix.  The  precise  question,  there- 
fore, arises,  which  was  presented  and  passed  upon  by  this  court 
in  Brawn  v.  Brawn,  66  Conn.  249,  7  Am.  St.  Rep.  307,  where 
an  appeal  having  been  taken  in  consequence  of  the  refusal  of 
the  court  below  to  set  aside  a  nonsuit  granted,  the  sole  ques- 
tion presented  and  decided  was  whether  the  plaintiff  in  its 
testimony  in  chief  had  produced  sufficient  evidence  of  pre. 
aentation  to  constitute  a  prima  fade  case.    The  distinction 
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between  the  two  etatutes  to  which  we  have  referred  is  clearly 
stated  in  the  opinion,  page  252,  the  court  saying:  ^'Tha  ques-^ 
tion  whether  the  suit  was  brought  within  four  months  aftei 
notice  of  the  rejection  of  the  claim  by  tlie  executors  is  one 
that  does  not  arise  in  the  case  as  it  stands.  It  is  wholly  i^ 
matter  of  defense,  and  constituted  no  part  of  the  plaintL^'a 
case.  We  do  not  think  it  proper  at  this  stage  of  the  case  U> 
give  the  question  any  consideration." 

But  to  all  the  foregoing  it  may  be  added  that  all  the  alle» 
gations  of  the  complaint  and  the  relief  prayed  for  therein, 
tend  strongly  in  opposition  to  the  idea  of  any  presentation  of 
any  claim  against  the  estate  to  the  administratrix.  The 
prayer  of  the  plaintiff,  upon  the  facts  stated  and  foand,  at 
before  recited,  is:  ^  1.  That  you  will  pass  a  decree  that  when 
said  estate  is  settled,  and  the  distributive  share  to  be  set  to 
the  widow  is  ascertained,  the  remainder  of  said  estate  shall 
be  paid  over  to  this  plaintiff  by  the  administratrix;  *^*  2» 
In  other  words,  the  plaintiff  asks  for  a  decree  that  the  prom* 
ises  of  the  said  William  Grant  shall  be  specifically  performed^ 
or  rather,  that  the  plaintiff  shall  be  placed  in  as  good  condi* 
tion  as  she  would  have  been  in  if  said  promises  had  been  per* 
formed;  8.  In  the  event  that  the  plaintiff  shall  not  be  entitled 
to  the  equitable  decree  prayed  for,  then  she  claims  a  judg* 
ment  for  damages  for  five  thousand  dollars."  Now  it  is  clear 
that  the  first  two  of  these  paragraphs  neither  contain  any  de* 
mand  for  legal  relief  or  for  any  claim  against  the  estate  upon 
which  the  administratrix  could  pass,  allowing  or  disallowing 
the  same,  or  upon  which  if,  under  the  provisions  of  the  Gren* 
eral  Statutes,  section  585,  the  administratrix,  after  the  time 
limited  for  presenting  claims,  had  procured  the  appointment 
of  commissioners,  such  commissioners,  although  vested  with 
powers  both  legal  and  equitable,  could  have  decided,  for  even 
their  equitable  powers  are  limited  to  cases  where  the  claima 
are  those  of  creditors  of  the  estate,  entitled  to  payment  out  of 
the  assets,  which  the  plaintiff  did  not  claim  to  be,  but  entitled 
to  receive  its  remaining  assets  after  the  payment  of  the  debts 
and  charges,  alleged  in  the  complaint  not  to  exceed  one  thou* 
sand  dollars;  the  expense  of  settling  the  estate  alleged  not  to 
exceed  two  hundred  dollars  and  the  dower  and  distributive 
share  of  the  widow.  The  p3wers  which  even  commissioners 
could  exercise  must  be  such  as  the  superior  court,  on  appeal, 
could  also  exercise,  through  the  instrumentality  of  a  trial  by 
jury — ^such  a  case  as  that  presented  in  WaUrtown  Eed.  Soc* 
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Appeal,  46  Conn.  230;  Slartey^s  Appeal^  61  Conn.  199;  and  ia 
Corr^B  Appeal,  62  Conn.  403,  and  cases  cited. 

And  so  far  as  the  claim  in  the  third  paragraph  of  the  de» 
mand  for  relief  is  concerned  it  must  be  noticed  1.  That  it  is 
not  asked  for  absolutely,  but  only  in  the  event  that  the  plain- 
tiff is  held  not  entitled  to  what  she  has  demanded  absolutely, 
BO  that  it  can  scarce  be  imagined  that  such  alternative  claim 
could  have  been  presented  as  the  absolute  one  to  the  admin- 
istratrix;  and  2.  Buch  claim  for  damages  must  be  understood 
as  being  the  equitable  relief  prayed  for  in  another  form,  which 
in  the  opinion  of  the  pleader  might  *^*  perhaps  be  held  less 
objectionable  (though  we  do  not  share  such  opinion)  than  the 
former,  as,  for  instance,  the  conversion  of  the  entire  estate 
into  money,  subject  to  the  widow's  dower  in  the  realty,  and 
the  payment  over  to  the  plaintiff  of  the  residue,  after  dis- 
charge of  the  debts,  charges,  expenses,  and  setting  out  of  the 
widow's  portion,  as  aforesaid. 

Even  if  it  be  imagined  that  relief  by  way  of  damages  for 
breach  of  contract  was  intended,  it  would  amount  to  precisely 
the  same  thing.  For,  waiving  the  consideration  already  ad« 
vanced,  based  upon  the  clear  provisions  of  the  statute  of 
frauds,  which  would  make  such  a  contract  of  no  legal  valid- 
ity {Dimdhue^e  Appeal,  62  Conn.  370),  it  would  be  impossible 
to  fix  the  amount  of  such  damages,  prior  to  the  final  comple- 
tion of  the  settlement  of  the  estate;  and  no  jury  could  legiti- 
mately determine  such  amount,  and  no  court,  through  the  form 
of  a  judgment  at  law,  as  for  a  liquidated  and  definite  sum, 
could  grant  the  plaintiff  such  relief.  It  would  only  be  through 
the  more  flexible  and  adaptable  remedies  pertaining  to  the 
equitable  jurisdiction  that  the  result  sought  could  be  attained. 
That  the  plaintiff,  although  including  a  demand  for  damages 
in  the  complaint,  has  not  contemplated  such  recovery  for  a 
fixed  sum,  as  damages,  for  breach  of  contract,  is  manifest; 
for  not  only  is  no  claim  therefor  made  in  the  brief  presented 
to  us  in  her  behalf,  but  the  committee,  although  making,  as 
we  have  before  stated,  at  her  request,  a  finding  of  facts  not 
based  upon  any  allegations  of  the  complaint,  has  nowhere 
made  any  such  finding  as  would  enable  the  court,  even  ap- 
proximately, to  fix  the  amount  of  such  judgment  The 
yalue  of  the  real  estate,  and  of  the  entire  property,  is  indeed 
approximately  found,  but  there  is  no  statement  or  suggestion 
as  to  the  clear  estate  which  would  remain  after  the  payment 
of  debts,  charges,  and  expenses;   for  which  omission  there 
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can  probably  be  no  better  reason  than  the  one  already  giyen, 
that  an  accurate  statement  in  regard  to  the  matter,  at  the 
present  time,  would,  by  reason  of  necessary  contingencies^  be 
impracticable. 

And,  finally,  notwithstanding  the  finding  of  the  committee, 
as  to  the  value  of  the  plaintiff 's  services,  made  at  her  ^^^ 
request,  the  plaintiff,  in  her  brief,  has  advanced  no  claim  for 
any  recovery  of  that  character,  and  to  that  extent  The  only 
relief  which  in  such  brief  is  asked  for  is  that  quoted  by  us, 
in  the  early  part  of  this  opinion,  and  the  ground  upon  which 
such  relief  is  claimed  is,  that  ^'  specific  performance  will  be 
decreed,  where  the  damages  afforded  by  law  are  inadequate/' 
it  being  stated  that,  in  this  case,  the  services  rendered  were 
of  such  a  character  that  it  is  impossible  to  estimate  their 
value  to  the  promisor  by  any  pecuniary  standard;  and  that 
it  is  evident  that  the  intestate  did  not  intend  to  measure 
them  by  any  such  standard,  and  that  it  was  impossible  to 
compensate  the  plaintiff  in  damages.  And  also  upon  the 
further  grounds  that  *^  specific  performance  will  be  decreed 
where  there  is  an  impossibility  of  ascertaining  damages/'  and 
where  "  one  has  performed,  and  nonperformance  by  the  other 
operates  as  a  fraud  upon  the  one  performing."  It  may,  there- 
fore, seem  as  if,  in  the  consideration  of  the  question  as  to 
whether  the  plaintiff,  in  this  action,  can  recover  damages  (as 
based  upon  a  claim,  and  by  way  of  legal  relief),  we  have  per- 
formed a  work  of  supererogation.  We  have,  however,  deemed 
it  best  to  examine  it,  both  on  account  of  its  intrinsic  interest 
and  because  the  case  itself,  upon  the  facts  found  by  the  com- 
mittee, presents  such  strong  features  in  favor  of  the  right  of 
the  plaintiff  to  such  compensation,  as,  consistent  with  the 
rules  of  law,  may  be  awarded  to  her;  which  it  may  not  yet 
be  too  late  to  obtain  through  proper  presentation  of  a  proper 
claim,  if,  as  we  assume,  such  claim  has  not  been  presented  to 
the  administratrix. 

The  case  is  remanded  to  the  superior  court,  which  court  is 
advised  that  if  the  plaintiff  will  undertake  to  allege  and  prove 
a  due  presentation  of  a  proper  claim  against  the  estate,  to  the 
administratrix,  prior  to  the  bringing  of  her  action,  the  court 
in  its  discretion  may  allow  the  amendment  and  such  further 
amendment,  or  substituted  complaint,  and  further  hearing 
thereon,  as  in  its  judgment  may  be  necessary  to  properly  pre- 
sent the  plaintiff's  case;  and  thereupon  render  judgment  in 
her  favor  for  such  sum,  if  any,  as  she  shall,  by  said  court,  be 
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found  entitled  to  recover.     Bui  upon  the  ''^  complaint  as  it 
now  stands,  and  unless  the  same  can  be  so  amended,  judg- 
ment must  be  rendered  in  favor  of  the  defendant. 
In  this  opinion  the  other  judges  concurred. 


Statittb  or  FRAUBS—EFracr  of  Part  Pbrtormanoi  to  Tau  Contsact 
Out  of. — Part  performance  of  a  parol  agreement  it  anfficient  to  take  a  eaaa 
«>ut  of  the  statute  of  franda:  Hyan  r.  Dox,  34  K.  Y.  307;  00  Am.  Deo.  696, 
«nd  note;  Johnson  r.  Bubbell,  11  N.  J.  £q.  332;  66  Am.  Dec.  773,  and  note; 
Wynn  v.  Garland,  19  Ark.  23;  66  Am.  Dec.  190,  and  note;  Webiter  v.  Lt 
Compie,  74  Md.  249;  AOoen  t.  Nogle,  47  Kan.  96;  Hinkle  r.  Binkle,  66  Ark. 
<683;  Manning  t.  Franklin,  81  Cal.  205.  Part  performance  wiU  take  a  parol 
contract  ont  of  the  atatnte  of  frauds  where  the  parties  cannot  be  restored  to 
the  positions  in  which  they  stood  before  making  the  contract:  EobbinB  T.  Jfo- 
JTn^At,  6  N.  J.  Eq.  642;  46  Am.  Deo.  406,  and  note;  Hay$  ▼.  Hall,  4  Port. 
S74;  do  Am.  Dea  630.  The  acts  of  part  performance  which  will  take  a  parol 
•contract  ont  of  the  statute  of  frauds  must  be  referable  to,  and  in  part  ezecn* 
tion  of,  the  contract,  and  not  referable  to  some  other  title,  and  miist  be  preja* 
•dicial  to  the  party  claiming  specific  performance;  Cutler  ▼.  Babcodt,  SI  Wis. 
195;  29  Am.  81  Rep.  8S2;  Shahan  t.  Swan,  48  Ohio  St  25;  29  Am.  St.  Rep. 
^17,  and  note.  See,  also^  the  notes  to  Perk  r.  Peek,  11  Am.  St.  Rep.  260; 
Poland  T.  O'Connor,  93  Am.  Dec.  330,  and  the  extended  note  to  Ckrieiif  ▼• 
Bamhart,  33  Am.  Dec  640.  A  part  performance  of  a  Terbal  contract  within 
the  statnte  of  frands  has  no  effect  at  law,  to  take  the  case  out  of  the  opera* 
tion  of  the  statnte;  the  doctrine  of  part  performance  is  one  of  equity: 
Dongherty  ▼.  CaiUU,  129  HI.  431;  extended  note  to  Norton  T.  PruUm^  88 
Am.  Dec.  129. 

Statotb  of  FRAVOa—PART  PxBFORif  ASCI  of  a  parol  contract  to  render 
•erYicee  as  a  consideiation  for  the  devise  of  property  renders  the  agreement 
enforceable:  Carmkhaei  t.  Carmiehael,  72  Mich.  76;  16  Am.  Stb  Rep.  628^ 
«nd  note.    See.  also^  Pflugar  ▼.  PuUz,  43  N.  J.  Eq.  440. 

Wills— AoRiufSNTS  to  Makb—Damaoss.— Where  there  is  an  ezprev 
Agreement  between  a  father  and  son  that  the  father  will  devise  the  home 
place  to  the  son  if  the  son  will  attend  to  and  take  care  of  him  for  life,  and 
the  son  performs  his  part  of  the  contract,  he  is  entitled  to  reooTer  upon 
n  qnanUtm  numU  for  his  services,  if  the  father's  part  of  the  contract  it 
nnperformedi  Hudaon  v.  Hudson,  87  6a.  678;  27  Am.  St.  Rep.  270.  A  con- 
tract to  make  a  will  may  be  enforced,  and  if  not  performed  a  recovery  may 
be  had  for  its  violation:  Huguley  v.  Lamer,  86  Oa.  636;  22  Am.  St  Rep.  487, 
nod  note;  Manning  v.  Pippen,  86  Ala.  357;  11  Am,  St.  Rep.  46^  and  note. 
JSee  the  extended  notes  to  Johnson  v.  Hubbell,  66  Am.  Dea  784;  HawUm  t. 
BaU,  68  Am.  Dea  760.  and  the  note  to  Carmkhmdr.  CanMws^  16  Am.  8k 
Rep.  684. 
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Putnam  v.  Gliddbk. 

[IN  KAMAaranm,  47.] 

VsKDom  AND  Vbvdxb.— Thk  Expbnubs  or  Kkbpivo  Pxesonal  Pbofbbtv 
which  the  vendee  refases  to  receive  canDot^  after  an  action  haa  been 
snatained  to  recover  the  entire  contract  price,  be  recovered  in  a  aecond 
action  brought  hy  the  vendor  againet  the  vendee. 

Action  to  recover  for  keeping  a  pair  of  horses  from  January 
16,  1890,  to  October  17,  1891.  The  plaintiff,  at  the  date  first 
named,  sold  the  horses  to  the  defendant,  but  the  latter  refused 
to  receive  them,  claiming  that  one  of  them  was  unsound.  Oq 
January  17,  1890,  the  plaintiff  brought  an  action  against  the 
defendant  for  the  purchase  price  of  the  horses,  and  in  Septem* 
her,  1891,  a  judgment  was  entered  in  plaintiff's  favor  for  such 
price.  On  October  17,  1891,  the  defendant  called  for  and 
took  away  the  horses.  They  had  not  been  used  by  the  plain- 
tiff during  the  time  he  thus  kept  them  for  the  defendant,  and 
this  action  was  therefore  brought  to  recover  the  value  of  their 
keeping. 

J,  C.  Burke,  for  the  defendant 
F.  W.  Qua,  for  the  plaintiff, 

^*  Knowlton,  J.  On  the  agreed  statement  of  facts  in  ihiB 
case  the  question  is  whether  the  law  implies  a  contract  on 
the  part  of  the  defendant  to  pay  for  the  keeping  of  the  horses. 
The  burden  of  proof  is  on  the  plaintiff,  and  no  inferences  of 
fact  can  be  drawn  in  his  favor:  Old  Colony  R.  R,  Co,  v.  Wilder^ 
137  Mass.  536. 
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It  has  been  said  that  when  a  vendee  returns  or  declines  to 
receive  property  sold  him,  the  vendor  has  his  choice  ^'of 
either  one  of  three  methods  to  indemnify  himself:  1.  He  may^ 
store  or  retain  tho  property  for  the  vendee,  and  sue  him  for 
the  entire  purchase  price;  2.  He  may  sell  the  property,  acting^ 
as  the  agent  for  this  purpose  of  the  vendee,  and  recover  the- 
difference  between  the  contract  price  and  the  price  obtained 
on  such  resale;  or  S.  He  may  keep  the  property  as  his  own^ 
and  recover  the  difference  between  the  market  price  at  the- 
time  and  place  of  delivery  and  the  contract  price":  Dustan  v. 
Mc Andrew,  44  N.  Y.  72,  78;  Hainea  v.  Tucker,  50  N.  H.  807; 
Girard  y.  Taggart,  6  Serg.  &  R.  19;  9  Am.  Dec.  827;  Rosenr 
iaum  V.  Weeden,  18  Qratt.  785;  98  Am.  Dec.  737;  Holland  ^ 
T.  Bea,  48  Hich.  218, 224;  Cook  v.  Brandeie,  8  Met.  (Ky.)  555; 
Bagley  y.  Findlay,  82  111.  624. 

Where  the  vendee  contends  that  the  property  is  not  his^ 
and  treats  it  as  belonging  to  the  vendor,  and  the  vendor  electa 
to  keep  it  for  the  vendee  and  sue  for  the  entire  contract  price^ 
there  is  no  implied  contract  on  the  part  of  the  vendee  to  pay 
the  vendor  the  expense  of  keeping  it:  Whiting  v.  SuUivan,  T 
Mass.  107;  EarU  v.  Cobumy  130  Mass.  596.  In  such  cases^ 
when  there  is  a  controversy  about  the  title,  the  election  of 
the  vendor  to  take  care  of  the  property  is  often  more  for  hia 
own  benefiti  in  view  of  the  risk  that  the  main  question  in  dis-^ 
pute  may  be  decided  against  him,  than  for  the  benefit  of  the 
vendee,  and  the  attitude  of  the  vendee  is  equivalent  to  an  ex- 
press prohibition  of  the  keeping  on  his  account  and  at  his 
expense.  If  the  vendor  wishes  to  avoid  the  expense  of  keep* 
ing,  and  at  the  same  time  to  avail  himself  of  the  value  of,  the 
property  he  may  sell  under  an  implied  agency  for  the  vendee*, 
and  sue  for  the  balance  above  what  he  obtains  after  paying 
the  reasonable  expenses. 

In  the  present  case  the  plaintiff  elected  to  sue  for  the  entire- 
eoutract  price,  and,  in  the  opinion  of  a  majority  of  the  court^, 
there  is  no  principle  of  law  which  permits  him  now  to  main-^ 
tain  a  second  suit  for  the  expense  of  keeping  the  horses,  either 
during  the  whole  time  while  the  litigation  was  pending  or  for 
that  part  of  it  which  would  have  been  required  to  enable  him 
properly  to  dispose  of  the  horses  if  he  had  chosen  to  sell  them 
on  the  defendant's  account,  and  after  applying  the  proceeds^ 
to  sue  for  the  balance  due  him. 

Judgment  for  the  defendant. 


S9J        •    Moody  v.  Hamilton  MA^^UFACTUitiNG  Co.       [M&sa. 

Sales — Buyer's  Refusal  to  Aooxft— Sbllbk's  Rights. — ^If  a  buyer  r»* 
fuses  to  ful6H  his  contract,  the  vendor  may  resell  the  goods  without  any 
notice  to  him,  and  look  to  him  for  any  loss  he  may  have  sustained  by  reasoo 
of  the  refattal:  Weft  v.  Cunningham,  9  Port  104;  38  Am.  Dea  900^  and  note; 
Aitoood  V.  Lucaa^  63  Me.  608;  89  Am.  Beo.  713,  and  note;  Rosenbaum  ▼. 

Wceden,  18  GratL  785;  98  Am.  Dec.  737;  PaUen$  Appeal,  45  Pa.  St.  151;  84 
Am.  Dec.  479;  Coffman  ▼.  Hampton,  2  WatU  ft  S.  377;  37  Am.  Dec  611, 
and  note;  note  to  WapUt  ▼.  Overaher,  77  Tex.  7;  19  Am.  St.  Rep.  727.    In 

H'etl  ▼.  Andermm^  9  Conn.  107,  21  Am.  Dea  737,  it  was  held  that  damages 
for  keeping  a  horse  before  plaintiff's  oflfor  to  rstnm  him  cannot  b«  reoovsted 
an  an  action  for  false  affirmation. 


Moody  t;.  Hamilton  Manufaotubino  Ga 

[100  KASRAGBUnTTB,  90.] 

Habtib  and  Sxbyavt.— a  Mastba  Is  Not  Respohsiblb  por  thb  Nio- 
UGBNOS  OF  Hn  SoFKRiGR  Sbryant  in  giving  orders  whereby  injury  is 
sustained  by  an  inferior  servant. 

Action  to  recover  for  injuries  sustained  by  plaintiff  when 
in  the  defendant's  employment  as  a  laborer,  on  account  of 
plaintiff's  having  obeyed  a  negligent  order  given  by  defend- 
iint's  foreman  whereby  plaintiff  was  directed  to  remove  a 
<;arboy  of  vitriol,  the  contents  of  which  were  spilled  over  him 
And  his  eyes  destroyed. 

P.  J.  HooTf  for  the  plaintiff. 

0,  F.  RiehardMon  and  Q.  R.  Richardaon  and  D.  M.  Richard* 

Mon,  for  the  defendant. 

''  Lathrop,  J.  There  is  no  evidence  in  this  case  of  any 
negligence  on  the  part  of  the  defendant  in  respect  to  its  se- 
lection of  a  competent  overseer  and  competent  servants.  So 
far  as  the  evidence  shows  negligence  on  the  part  of  any  one  it 
is  on  the  part  of  one  Garner^  who  was  the  defendant's  yard- 
cnnster,  and  who  exercised  authority  over  the  plaintiff,  who 
was  a  yardman. 

While  there  is  a  conflict  of  authority  in  this  country  on  the 
subject,  the  rule  is  well  established  in  this  commonwealth 
that  the  fact  that  one  servant  has  control  over  another  is  im« 
material,  and  that  a  master  is  not  responsible,  at  common 
law,  for  the  negligence  of  a  superior  servant,  even  in  giving 
orders,  whereby  injury  is  sustained  by  an  inferior  servant. 

In  Rogers  v.  Ludlow  Mfg.  Co.  144  Mass.  198,  203,  59  Am. 
Rep.  58^  it  is  said  by  Mr.  Justice  Field:  **  It  is  settled  in  this 
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commonwealth  that  all  servants  employed  by  the  same  mas- 
ter in  a  common  service  are  fellow-servants,  whatever  may  be 
their  grade  or  rank." 

The  following  cases  illustrate  the  rule  that  a  master  is  not 
liable  to  an  inferior  servant  for  the  negligent  act  of  a  superior 
servant.  Hodgkina  y.  Eastern  R,  R.  Co,  119  Mass.  419,  a  case 
of  a  brakeman  and  station  agent.  Walker  v.  Boston  etc.  R.  R. 
Co.j  128  Mass.  8,  a  case  of  a  laborer  and  road  master.  The 
same  rule  applies  where  the  superior  servant  is  the  foreman 
of  a  contractor,  and  the  inferior  servant  a  laborer:  Summer* 
sell  y.  Fish,  117  Mass.  312;  O'Connor  v.  Roberts,  120  Mass. 
227,  228;  MeKinnon  v.  Norcross,  148  Mass.  533.  Or  the  sup- 
erintendent: Zeigler  v.  Day,  123  Mass.  162;  Floyd  v.  Sugden^ 
134  Mass.  563. 

A  negligent  order  falls  within  the  same  rule,  whether  given 
to  the  servant  injured  or  to  another  servant  whose  act  in  obe* 
dience  to  the  order  causes  the  injury. 

^^  Thus  in  Albro  v.  Agawam  Canal  Co.,  6  Gush.  75,  a  cor- 
poration was  held  not  to  be  liable  to  a  spinner  in  its  employ 
by  the  negligent  order  to  a  third  person  of  its  superintendent, 
who  had  the  general  supervision  and  charge  of  its  establish- 
ment. 

In  Benson  v.  Ooodwin^  147  Mass.  237,  the  owners  of  a  vessel 
were  held  not  to  be  liable  for  a  negligent  order  given  by  the 
mate  to  one  sailor,  whereby  another  sailor  was  injured. 

In  Dvffy  y.  Upton,  113  Mass.  544,  workmen  were  raising  a 
piece  of  timber  by  a  derrick,  when,  the  timber  meeting  with 
an  unlocked  for  check,  the  foreman  cried  out,  *'  Give  another 
hoist  and  take  it  up."  They  did  so,  the  derrick  broke,  and 
one  of  the  workmen  was  injured.  The  employer  was  held  not 
to  be  liable. 

In  Flynn  v.  Salem^  134  Mass.  851,  the  plaintiff,  a  laborer, 
was  employed  by  the  defendant  to  assist  in  digging  a  trench. 
He  was  injured  by  the  caving  in  of  the  sides  of  the  trench. 
The  declaration  alleged  as  the  act  of  negligence  that  the 
superintendent  of  the  work  directed  the  plaintiff  to  dig  in  the 
trench  when  it  was  dangerous  to  do  so,  and  when  the  super- 
intendent knew  that  it  was  dangerous.  A  demurrer  to  the 
declaration  was  sustained,  on  the  ground  that  the  only  negli- 
gence alleged  was  that  of  a  fellow-servant  with  the  plaintiff. 

There  is  nothing  in  the  case  of  Patnode  v.  Warren  Cotton 
Jfitts,  157  Mass.  283,  34  Am.  St.  Rep.  275,  which  conflicts 
with  this  well-settled  doctrine,  or  which  was  intended  by  the 
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court  to  countenance  the  view  which  preyails  in  some  jaris- 
clictionB,  that  a  superior  servant  is  a  vice-principal  or  an  alter 
ego.  The  plaintiff  in  Patnode  v.  Warren  Cotton  Ifttts,  167 
Mass.  283,  84  Am.  St  Rep.  276,  was  a  hoy  of  fourteen,  who 
was  set  to  work  on  a  dangerous  machine  by  one  McKeon, 
without  receiving  proper  instructions.  There  was  a  conflict 
of  evidence  on  the  question  whether  McKeon  had  authority 
to  direct  the  plaintiff  to  work  on  the  machine,  and  whether 
the  plaintiff  was  not  a  volunteer.  The  remarks  of  the  court 
are  directed  to  this  question. 

The  question  of  the  effect  of  a  negligent  order  given  by  a 
superior  servant  to  an  inferior  servant  upon  the  liability  of 
the  master  was  not  argued  by  counsel  in  that  case  nor  con- 
aidered  by  the  court. 

Exceptions  overruled.       

Master  aitd  SBBTAKT^MABmi  Whsk  Not  Liabls  vo  Sxrvant  ios  Nbo* 
XJOBNOS  or  SuPKRiOR  SKRTANT.^Tho  liability  of  a  maator  who  haa  not  beaa 
^ilty  of  any  negligence  or  breach  of  dnty  in  the  employment  of  his  terrantap 
for  an  injnry  to  such  servanta,  caased  by  the  negligence  of  another  engaged 
in  the  lame  bneinets,  depends,  not  upon  the  rank  or  grade  of  either  servant^ 
bnt  npon  the  character  of  the  act  in  the  performanoe  of  which  tho  injaiy 
ia  inflicted;  and  he  ia  not  liable  nnleaa  the  negligent  act  pertained  to  a  mat* 
ter  in  relation  to  which  he  owed  a  dnty  to  the  aervant  injured:  Dwjfer  t, 
American  Expren  Co.,  82  Wia.  307;  33  Am.  St.  Rep.  44»  and  note;  Dave§  T. 
Soulhern  Pae.  Co.,  98  CaL  19;  85  Am.  St.  Rep.  133^  and  note. 


Union  Freight  Railroad  Co.  v.  Winklbt. 

(IW  Uabbjlchvbkto,  188.] 

Carrixrs— Frkiout,  Who  Answkrablk  vor. — When  a  vendor  of  gooda  d*» 
livera  them  to  a  railway  corporation  to  be  carried  to  the  purohaaer,  al- 
though the  title  passea  by  such  delivery,  and  the  name  and  addresa  of 
the  conaignee  who  ia  alao  the  purchaser,  is  known  to  the  corporataon, 
the  vendor  ia  presumed  to  make  the  contract  for  the  transportation  and 
to  be  liable  for  the  payment  of  the  freight.  But  thia  preaumption  maj 
be  rebutted,  and  if  the  vendee  haa  ordered  the  gooda  to  be  oonaigned  a% 
hia  riak  and.  on  hia  account,  and  the  freight  chargea  are  made  to  him  and 
billa  for  freight  aent  to  him,  these  facts  are  evidence  proper  for  the  con- 
aideration  of  the  jury,  who  must  be  left  to  determine  aa  a  matter  of 
fact  whether  the  contract  for  tranaportation  waa  made  witk  the  vendor 
or  the  vendee  and  to  impoae  liability  accordingly. 

Action  to  recover  freight  for  the  transportation  of  ice.  The 
defendants  had  Bold  the  ice  to  one  Merrick,  and  loaded  it 
on  a  car,  which  they  left  on  the  track,  informing  the  carrier's 
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agent  that  the  car  was  for  N.  M.  Merrick,  Plympton,  Massa* 
chusetts.  The  carrier  thereupon  took  the  car,  and  transported 
it  to  Merrick,  who  received  delivery  thereof^  and  to  whom 
bills  for  freight  were  sent,  and  of  whom  their  payment  was 
demanded.  *      ^ 

<?•  F.  Choate^  Jr.<,  for  the  plaintiff. 

W.  E.  Jetoellf  for  the  defendants. 

^^  Field,  C.  J.  The  plaintiff  is  the  second  !n  a  line  of 
three  connecting  railroads  over  which  the  ice  was  transported, 
and  the  freight  due  to  the  first  two  roads  has  been  paid  by 
the  last.  We  assume,  without  deciding  it,  that  the  right  of 
the  plaintiff  to  maintain  this  action  is  the  same  as  if  it  were 
the  first  road,  and  the  freight  had  not  been  paid.  With  whom, 
then,  did  the  Boston  and  Maine  Bailroad  make  the  contract 
for  the  transportation,  and  who  promised  that  company  to 
pay  the  freight?  There  was  no  express  contract.  The  de- 
fendants, through  their  servants,  might  have  contracted  with 
the  railroad  to  pay  the  freight,  although  as  between  themselves 
and  Merrick  he  was  bound  to  *■•  pay  it,  but  they  made  no 
such  contract  in  terms.  A  consignor  of  merchandise  delivered 
to  a  railroad  for  transportation  may  be  the  owner  and  act  for 
himself,  or  may  be  an  agent  for  the  owner  and  act  for  him, 
and  this  may  or  may  not  be  known  to  the  railroad  company. 
In  the  present  case  the  railroad  company  knew  the  name 
and  residence  of  the  consignee. 

From  the  agreed  facts,  it  appears  that  the  title  to  the  ice 
passed  to  Merrick  when  it  was  put  on  board  the  car,  and  that 
it  was  transported  at  his  risk.  The  doctrine  of  the  courts  of 
the  United  States  seems  to  be  that  the  property  in  goods 
shipped  is  presumably  in  the  consignee,  although  this  pre* 
sumption  may  be  rebutted  by  proof:  Lawrence  v.  Jl/tnfum,  17 
How.  100;  Blum  v.  The  Caddo,  1  Woods,  64.  In  Dicey  on 
Parties  to  Actions,  87,  88,  the  result  of  the  English  decisions 
is  stated  to  be  as  follows:  "The  contract  for  carriage  is,  in 
the  absence  of  any  express  agreement,  presumed  to  be  be* 
tween  the  carrier  and  the  person  at  whose  risk  the  goods  are 
carried,  i.  e.,  the  person  whose  goods  they  are,  and  who  would 
suffer  if  the  goods  were  lost  ....  When,  therefore,  goods 
are  sent  to  a  person  who  has  purchased  them,  or  are  shipped 
under  a  bill  of  lading  by  a  person's  order,  and  on  his  account, 
the  consignee,  as  being  the  person  at  whose  risk  the  goods 
are,  is  considered  the  person  with  whom  the  contract  is  made. 
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He  is  liable  to  pay  for  the  carriage,  and  is  the  proper  persoik 
to  eue  the  carrier  for  a  breach  of  contract."  And  on  page  90» 
note,  "  Where  the  consignor  acts  as  agent  of  the  consignee, 
but  contracts  in  his  own  name,  it  would  appear  that  either  the 
coi%ignor  or  the  consignee  may  sue":  Dawes  v.  Pecky  8  Term 
Rep.  330;  Domett  v.  Beckfordyb  Barn.  &  Adol.  521;  Coombs  v. 
Bristol  etc.  Ry.  Co.,  8  Hurl.  &  N.  1;  SargerU  v.  Jl/orm,  3  Barn. 
&  Aid.  277;  Dunlop  v.  Lambert,  6  Clark  &  P.  600;  Great  Western 
Ry.  Co.  V.  Bagge^  15  Q.  B.  D.  625;  Cork  Distilleries  Co.  v.  Oreat 
Southern  etc.  Ry.  Co.<t  L.  R.  7  H.  L.  269.  The  cases  generally 
are  collected  in  Hutchinson  on  Carriers,  sees.  448,  etseq.,  720, 
et  seq.  Most  of  the  English  cases  were  reviewed  in  Blnnchard 
v.  Page,  8  Gray,  281.  That  was  a  case  of  the  carriage  of  goods 
by  sea  under  a  bill  of  lading,  and  it  was  held  that  the  bill  of 
lading  was  a  contract  between  the  shipper  and  the  shipowner, 
and  that,  although  it  was  shown  that  the  shipper  acted  as 
agent  of  the  consignees,  who  had  bought  and  ^**  paid  for  the 
goods  before  shipment,  yet  he  could  bring  an  action  in  his 
own  name  for  breach  of  the  contract  of  carriage  unless  he  was 
prohibited  by  his  principal,  and  it  was  said  that  he  would  be 
liable  for  the  freight  In  Wooster  v.  Tarr,  8  Allen,  270,  85 
Am.  Dec.  707,  it  was  decided  that  under  a  bill  of  lading  io 
the  usual  form  the  shipper  was  liable  to  the  carrier  for  the 
freight,  although  the  bill  contained  the  usual  clause  that  the 
goods  were  to  be  delivered  to  the  consignees  or  their  assignees, 
"he  or  they  paying  freight  for  said  goods,"  etc.  It  was  said 
"to  be  the  settled  doctrine  that  a  bill  of  lading  is  a  written 
simple  contract  between  a  shipper  of  goods  and  a  shipowner; 
the  latter  to  carry  the  goods,  and  the  former  to  pay  the  stipu- 
lated compensation  when  the  service  is  performed."  Both 
these  cases  were  upon  express  contracts. 

The  strongest  case  for  the  plaintiff  is  Finn  ▼•  Western  R.  R. 
Co.,  102  Mass.  283,  which  was  upon  an  implied  contract.  In 
that  case,  one  Clark  had  ordered  shingles  of  Finn,  who  shipped 
them  on  his  own  account,  under  a  bill  of  ladings  on  board  a 
canal-boat,  to  be  delivered  to  '*  the  Great  Western  Railroad 
Company  or  their  assignees  at  Greenbush,  New  York.  Con* 
signee  to  pay  freight  on  the  delivery."  The  shingles  arrived 
by  boat  at  the  freight  station  of  the  railroad  company  at 
Greenbush,  New  York,  and  were  described  in  the  bill  of  lading 
as  marked  ""  J.  S.  C.  extra,"  or  "  J.  S.  C."  They  were  intended 
to  be  transported  to  Joseph  S.  Clark,  Southampton,  Mnssachu* 
setts,  and  were  burned  while  in  the  freighthouse  by  an  acci* 
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dental  fire.  Clark  accepted  and  paid  a  draft  drawn  bj  Finn 
for  the  shingles,  and,  in  a  suit  by  Finn  against  him,  pleaded 
the  amount  of  the  draft  in  setofi',  and  recovered  the  amount, 
on  the  ground  that  'Uhe  omission  of  the  plaintiff  [Finn]  to 
forward  the  goods  with  proper  directions  as  to  the  consignee 
and  the  place  of  delivery  authorized  the  defendant  [Clark] 
to  treat  the  alleged  sale  as  one  never  perfected,  and  to  recover 
back  the  money  paid  upon  the  draft ":  Finn  v.  Clark,  10  Allen, 
479;  12  Allen,  522.  Finn  then  brought  suit  against  the  rail* 
road  company  for  its  failure  to  forward  and  deliver  the 
shingles  to  Clark.  It  was  held  that,  although  the  case  of 
Finn  against  Clark  settled  the  fact  that  as  between  them  the 
title  to  the  property  remained  in  Finn,  yet  the  railroad  com* 
pany  not  being  a  party  to  that  suit,  could  not  set  up  the  judg- 
ment in  it  "as  an  estoppel  against  ^*^  Finn,  upon  the 
question  of  such  delivery":  Finn  v.  Western  R.  R.  Co,j  102 
Mass.  283.  At  the  second  trial  the  plaintiff  obtained  a  ver- 
dict, and  the  facts  stated  in  the  exceptions  showed  "  that  the 
title  to  the  property  had  passed  to  Clark  before  the  loss  oc- 
curred, leaving  in  Finn  at  most  only  a  right  of  stoppage  in 
Iratmfu,"  and  it  was  in  this  aspect  of  the  case  that  the  opin- 
ion in  Finn  v.  Western  R.  12.  Co.y  112  Mass.  624,  17  Am.  Rep. 
128,  was  delivered.  The  contention  of  the  plaintiff  was,  that 
the  shingles  had  been  delivered  to  the  railroad  company,  with 
proper  directions  for  their  transportation,  and  that  the  de« 
fendant  has  neglected  to  transport  them,  whereby  they  had 
been  burned. 

In  the  opinion  the  court  says  of  the  liability  of  a  common 
carrier:  *^  Prima  facie^  his  contract  of  service  is  with  the 
party  from  whom,  directly  or  indirectly,  he  receives  the  goods 
for  carriage;  that  is,  with  the  consignor When  carry- 
ing goods  from  seller  1^  purchaser,  if  there  is  nothing  in  the 
relations  of  the  several  parties  except  what  arises  from  the 
fact  that  the  seller  commits  the  goods  to  the  carrier  as  the  or- 
dinary and  convenient  mode  of  transmission  and  delivery,  in 
execution  of  the  order  or  agreement  of  sale,  the  employment 
is  by  the  seller,  the  contract  of  service  is  with  him,  and  ac- 
tions based  upon  that  contract  may,  if  they  must  not  neces- 
sarily, be  in  tl  e  name  of  the  consignor.  If,  however,  the 
purchaser  designates  the  carrier,  making  him  hia  agent  to 
receive  and  transmit  the  goods,  or  if  the  sale  is  complete  be- 
fore delivery  to  the  carrier,  and  the  seller  is  made  the  agent 

of  the  purchaser  in  respect  to  the  forwarding  of  them,  a  dif- 
AML  bl.  rb^  vou  xxxvui.— 2a 
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ferent  implication  would  ari86|  and  the  contract  of  service 
might  be  held  to  be  with  the  purchaser.'*  Although  this  was 
not  a  suit  to  recover  freight,  the  principles  on  which  it  was 
decided  are  applicable  to  such  a  suit,  and  the  effect  of  this 
and  the  previous  decisions,  we  think,  is  that  in  this  common* 
wealth,  when  the  vendor  of  goods  delivers  them  to  a  railroad 
to  be  carried  to  the  purchaser,  although  the  title  passes  to  the 
purchaser  bj  the  delivery  to  the  railroad  company,  and  the 
name  and  address  of  the  consignee  who  is  the  purchaser  is 
known  to  the  company,  the  vendor  is  presumed  to  make  the 
contract  for  transportation  with  the  company  on  his  own  be- 
half, and  is  held  liable  to  the  company  for  the  payment  of 
the  freight  This  presumption,  however,  is  a  disputable  one, 
and  may  be  rebutted  or  disproved  by  evidence;  and  if  the 
vendee  has  ^'^  ordered  the  goods  to  be  sent  at  his  risk  and 
on  his  account,  he  also  may  be  held  liable,  as  the  real  prin- 
cipal in  the  contract:  See  Byington  v.  Simpson^  134  Mass. 
169;  45  Am.  Rep.  814.  But  whether  the  presumption  be  one 
way  or  the  other,  it  is  a  matter  of  inference  from  the  particu- 
lar circumstances  of  the  case,  and  the  question  which  is  al* 
ways  to  be  considered  is  the  understanding  of  the  parties: 
See  Boston  etc.  R,  R.  Co,  v.  Whiicher^  1  Allen,  497. 

In  the  present  case  there  was  no  bill  of  lading  or  receipt 
signed  by  the  railroad  company  and  accepted  by  the  defend- 
ants. There  was  a  waybill,  but  it  does  not  appear  that  the 
names  of  the  defendants  were  in  it.  The  freight  charges  were 
made  in  every  instance  to  Merrick,  the  consignee,  and  the 
bills  for  freight  were  sent  to  him.  These  facts,  and  perhaps 
some  others  stated  in  the  agreed  facts,  afford  some  evidence 
that  the  railroad  company  understood  that  Merrick  was  to 
pay  the  freight  to  the  company.  Upon  an  agreed  statement 
of  facts  this  court  cannot  draw  inferences  of  fact,  unless  they 
are  necessary  inferences:  Old  Colony  R.  R.  Co.  v.  Wilder^  137 
Mass.  536.  The  agreed  facts  in  this  case,  we  think,  contain 
some  evidence  that  the  understanding  of  all  the  parties  waa 
that  Merrick  should  pay  the  freight  to  the  railroad  company, 
and  we  cannot  hold,  as  matter  of  law,  that  the  defendants 
made  a  contract  on  their  own  behalf  to  pay  the  freight. 

Judgment  afiBrmed.  

Carriers — Who  Liablb  vor  FRBinHT.— A  consignor  it  origtn&lly  liabls 
for  freight  on  goods  shipped  by  him  under  contract,  or  for  his  benefit,  mnd  an 
insertion  in  the  bill  of  lading  of  a  stipulation  for  delivery  to  the  oonngnee, 
"  h«  or  they  paying  freight"  does  not  relieve  the  consignors  RoU  r,  WestooU, 
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43  Ma.  445;  09  Am.  Deo.  74,  mnd  note;  Batier  ▼•  ffavens,  17  Jolmi.  234;  8 
Am.  Deo.  398,  mnd  nofee.  The  shipper  named  in  the  bill  of  lading  is  liable 
to  the  oarrier  for  freight^  though  he  does  not  own  the  Roods  and  the  oarrisr 
baa  waived  his  lien  npon  them:  Woo8ter  ▼.  Tarr,  8  Allen,  270;  86  Am.  Dee. 
707,  and  note;  Orani  r.  Wood,  21  K.  J.  L.  202;  47  Aul  Oea  162,  and  note. 
A  earner  is  not  bound  to  look  to  any  one  but  the  oonsignor  for  hia  freight 
diargee:  Bajfward  r.  MiddUton,  8  McCord,  121;  16  Am.  Dea  616.  Carriei* 
may  adTanoe  to  the  forwarding  agent  of  goods  the  existing  eharges  npos 
them,  and  the  consignees  and  owners  are  liaUe  to  refund  the  samot  Wkit9 
w.  rtum,  6  Hamph.  70;  44  Am.  Deo.  894. 


Sly  v.  Hunt. 

(169  MABBACHunni,  in.) 

Am  ISnroprn.  Is  Nor  Ck>iinKBD  to  a  Judomkkt,  But  Kxtmdi  io  AUi 
"WAcn  In  YOLTBD  in  it  as  necessary  steps  or  the  groundwork  upon  whioh 
it  must  have  been  founded. 

Bib  Jitdicata. — A  Dbcdioh  Upov  a  Contx8T  or  a  Wnx  that  the  testa* 
Uxr  was  of  sound  and  disposing  mind  at  a  partioular  time  it  oon* 
elnaiye  of  that  question  in  a  subsequent  controversy  between  the  samo 
partiea  in  which  the  same  iuue  is  again  involTed. 

AcnoH  to  recover  for  services  alleged  to  have  been  ren- 
dered by  the  plaintiff  to  defendant's  testatrix.  Upon  the 
trial  of  the  action  the  mental  condition  of  the  testatrix  was 
Bought  to  be  made  an  issue,  and  the  defendant  introduced  in 
evidence  the  proceedings  and  decision  in  the  matter  of  the 
contest  of  the  will  of  such  testatrix,  in  which  she  had  been 
found  to  be  of  sound  mind.  The  trial  court  held  this  decision 
to  be  conclusive  of  the  same  issue  in  this  case.  Verdict  and 
judgment  for  the  plaintiff. 

/•  Brown  and  R.  C  Brown^  for  the  plaintiff. 
H.  J.  Ftdler^  for  the  defendant 

16S  Lathbop,  J.  The  physical  condition  of  Mrs.  WU* 
marth  from  1886  down  to  the  time  of  making  her  will,  in 
October,  1886,  and  afterwards,  was  an  issue  in  this  case.  The 
defendant  put  in  evidence,  without  objection,  the  record  of 
the  probate  of  her  will,  which  had  been  contested  by  the 
plaintiff  and  tried  by  a  jury.  It  appeared  from  this  record 
that  the  jury  found  that  Mrs.  Wilmarth  was  of  sound  and 
disposing  mind  and  memory  at  the  time  of  signing  the  wilL 
The  judge  ruled  in  effect  that  the  record  of  the  case  was  con* 
elusive,  as  between  the  plaintiff  and  the  defendant,  that 
Mrs.  Wilmarth  was  at  the  time  of  making  the  will  of  sound 
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and  disposing  mind  and  memory,  so  far  as  making  a  will 
was  concerned.  The  correctness  of  this  ruling  is  the  only 
question  open  on  this  exception. 

In  Brigham  ▼.  Fayerweather,  140  Mass.  411,  the  executor  of 
the  will  of  Azuhah  Brigham  brought  a  bill  in  equity  to  havo 
a  mortgage  deed,  executed  by  said  Azubah  on  June  15,  1882^ 
declared  void  on  the  ground  that  he  was  not  of  sufficient 
mental  capacity  to  execute  the  deed.  The  defendant  offered 
in  evidence  the  probate  of  the  will  of  Azubah,  executed  by 
him  on  October  11,  1882,  with  evidence  that  his  mental 
capacity  was  no  less  on  ^^'  June  16,  1882,  than  on  October 
11,  1882.  This  evidence  was  excluded;  and  this  court  held 
that  it  was  rightly  excluded. 

That  case  differs  from  the  one  at  bar  in  this  particular: 
The  defendants  in  thnt  case  were  not  parties  to  the  probate  of 
the  will,  in  the  sense  that  they  were  entitled  to  be  heard  or  to 
take  an  appeal.  In  the  case  at  bar,  the  plaintiff  and  the  de» 
fendant  were  parties  to  the  proceeding  in  the  probate  court* 

The  question  how  far  a  verdict  and  judgment  are  conclu^ 
sive  between  the  parties  and  their  privies  was  considered  at 
length  by  this  court  in  Burlen  v.  Shannon^  99  Mass.  200,  203; 
96  Am.  Dec.  733.  Mr.  Justice  Foster,  in  delivering  the  opin<» 
ion  of  the  court,  states  the  rule  thus:  *'  A  verdict  and  judg- 
ment are  conclusive  by  way  of  estoppel  only  as  to  those  facts 
which  were  necessarily  involved  in  them,  without  the  exist- 
ence and  proof,  or  admission  of  which  such  a  verdict  and 
judgment  could  not  have  been  rendered.  An  estoppel  is  an 
admission  or  determination  under  circumstances  of  such 
solemnity  that  the  law  will  not  allow  the  fact  so  admitted  or 
established  to  be  afterwards  drawn  in  question  between  the 

same  parties  of  their  privies When  a  fact  has  been 

once  determined  in  the  course  of  a  judicial  proceeding,  and  a 
final  judgment  has  been  rendered  in  accordance  therewith, 
it  cannot  be  again  litigated  between  the  same  parties  without 
virtually  impeaching  the  correctness  of  the  former  decision, 
which,  from  motives  of  public  policy,  the  law  does  not  permit 
to  be  done.  The  estoppel  is  not  confined  to  the  judgment,  but 
extends  to  all  facts  involved  in  it  as  necessary  steps  or  the 
groundwork  upon  which  it  must  have  been  founded":  See^ 
also,  Morse  v.  Elms^  181  Mass.  151,  152;  Bam  v.  JnekBon^  1 
Phill.  Ch.  582,  reversing  1  Younge  A  C.  Ch.  585:  Doglimi  r. 
Crispin,  L.  IL  1  H.  L.  801,  311,  814;  Spencer  r.  Wmiame^ 
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L.  R.  2  Pro.  &  D.  230;  Trafford  v.  Blanc^  L.  R.  86  Ch.  Div. 
600. 

In  CaujoUe  y.  Ferrie^  13  Wall.  465,  a  bill  in  equity  was  filed 
in  the  circuit  court  of  the  United  States  for  the  district  of 
New  York,  by  persons  alleging  themselves  to  be  the  next  of 
kin  of  a  person  deceased,  and  asking  for  distribution  of  the 
estate.  The  defendant  was  the  administrator  of  the  estate, 
appointed  by  the  surrogate  of  the  county  of  New  York,  on  the 
ground  that  he  was  the  legitimate  son  and  sole  next  of  kin 
of  the  intestate.  This  issue  had  been  tried  by  the  surrogate, 
and  the  plaintiffs  were  '^  parties  to  the  proceeding.  It  was 
held  by  the  supreme  court  of  the  United  States  that  the  adju- 
dication in  the  surrogate's  court  was  a  bar  to  the  bill  in  equity. 

In  the  case  at  bar  the  groundwork  of  the  admission  of  the 
will  to  probate  was  the  adjudication  that  the  testatrix  was  of 
aound  and  disposing  mind  and  memory  at  the  time  of  the 
signing  of  the  will,  so  far  as  making  a  will  was  concerned. 
As  this  was  within  the  time  when  the  plaintiff  contended  that 
the  mental  and  physical  faculties  of  Mrs.  Wilmarth  had  ma- 
terially deteriorated,  and  as  the  plaintiff  was  a  party  to  the 
proceedings  in  the  probate  court,  we  are  of  opinion  that  the 
ruling,  which  was  carefully  guarded,  was  right. 

Exceptions  overruled.        

JinwHSMTB— Rb8  Judioata^To  What  Mattsbs  BsiomL  BxTnn)s.<» 
The  doctrine  of  rujutUeata  is  limited  to  matters  involved  in  the  litigatioii, 
bat  it  eqaaUy  applicable  whether  the  point  decided  ie  of  itaelf  the  nltimate, 
▼ital  pointy  or  only  ineidental,  if  still  necessary  to  the  decision  of  thst  point: 
WriukL  ▼.  Qr^tyt  U7  111.  496;  87  Am.  St  Hep.  228,  and  note;  HutUU^  t. 
Hoit,  60  Conn,  102;  21  Am.  St.  ^^p.  71,  and  note.  A  jodgment  is  eooela* 
«ive  between  the  parties,  not  only  as  to  sach  matters  as  were  in  fact  iisteiw 
mined  in  that  proceeding,  bat  as  to  every  other  matter  within  the  issues 
which  the  parties  might  have  litigated  as  incidental  to^  or  essentially  con* 
aected  with,  the  sabjeet  matter  of  the  litigation,  whether  the  same^  as  a 
matter  of  fact,  was  or  was  not  considered:  Denver  Irr.  ete.  Opi  T.  MiddoMffkt 
12  Col.  434;  13  Am.  St.  Rep.  234,  and  note;  Hobb^  v.  Bunth.  88  Oa.  1;  20 
Am.  St  Repb  801,  and  note;  LoriUard  t.  Clyde,  122  K.  Y.  41;  10  Am.  Sk 
£ep.  470^  and  note;  Bell  v.  Merrifieid,  100  N.  Y.  202;  4  Am.  St  Rep.  488^ 
and  notik  As  to  whether  a  Judgment  is  oonfliastvs  as  to  fa^  whioh  sre  nol^ 
thoogb  apparently,  found  by  the  eourt^  see  the  extended  note  to  Lea  v« 
lea,  06  Am.  Dm.  776. 
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[100  MiflBACsranni,  IM.] 

PaktrSi  TBxnrm  aho  Bbnbficiaet.— If  a  trattee  la  rafhoified  to  pay  orcr 
aoy  part  of  the  principal  of  a  tmst  fand  to  a  designated  penon,  when* 
ever  he  ■hell  regard  eoch  payment  at  wise  and  expedient^  and  demanded 
by  the  needs  of  the  beneiiciary,  and  other  persons  are  entitled  upon  tha 
death  of  the  beneficiary  to  receive  whatever  of  the  principal  remain* 
nnezpended,  the  latter  are  not  necessary  parties  to  a  snxt  involving  snck 
fnnd,  but  are  sufficiently  represented  by  the  trostee. 

▲  Crsditgr's  Bill  to  Rsach  thb  Ivoom  of  a  Trust  Fuhd  may  be  sos> 
tained  by  an  execution  creditor  or  an  assignee  in  insolvency  of  the  bene* 
ficiary,  where  a  snm  has  been  bequeathed  to  the  trustee  upon  a  trust  to 
pay  the  income  over  to  such  beneficiary  during  the  term  of  hia  oatursl 
Ufe,  although  such  trustee  is  also  giTsn  authority,  in  addition  to  the  in* 
oome,  to  pay  orer  any  part  of  the  principal  when  be  shall  regard  such 
payment  as  wise  and  ezpedienti  and  demanded  by  the  nooeetitiea  of  the 
beneficiaries. 

Suit  by  the  assignee  in  insolvency  of  Sarah  E«  Balcom 
against  her  and  her  trustee  to  reach  income  payable  to  her 
under  the  will  of  Jatnes  H.  Wall,  deceased.  The  fourteenth 
clause  of  such  will  gave  George  F.  Wall  five  thousand  dollars  in 
trust,  '*  for  the  following  uses,  purposes,  and  objects,  and  none 
other  whatsoever,  to  wit:  •  •  •  •  The  income  thereof,  aa  it  shall 
become  due  and  payable,  and  be  received  by  him,  to  pay  over 
to  my  daughter,  Sarah  Elizabeth  Balcom,  formerly  the  wife 
of  Sumner  W.  Balcom,  for  and  during  her  life.  In  addition 
to  said  income,  said  trustee,  or  his  successor,  is  hereby  author* 
ized  to  pay  over  any  part  of  the  principal  sum  at  any  time  to 
the  said  Sarah  Elizabeth  Balcom,  when  he  shall  regard  such 
payment  wise  and  expedient,  and  demanded  by  the  needs 
and  *neces8ities  of  the  beneficiary."  A  demurrer  to  the  bill 
was  overruled,  and  a  decree  entered  directing  the  trustee  ta 
account  for  the  income  of  the  fund.    Defendants  appealed. 

H.  E.  Hill  and  W.  Q.  Thomp^on^  for  the  defendants. 

J.  PreniiBi^  for  the  plaintiff. 

^*^  Allbn,  J.  The  defendants  at  the  argument  in  thia 
court  contend  that  those  who  at  the  decease  of  Mrs.  Balcom 
will  be  entitled  to  the  principal  of  the  trust  fund,  or  to  such 
part  thereof  as  shall  then  remain  unexpended  or  unpaid,  ought 
to  have  been  made  parties  to  the  bill.  This  objection  waa  not 
taken  by  demurrer,  plea,  answer,  or  otherwise  in  the  superior 
court,  but  is  presented  for  the  first  time,  and,  so  far  as  appears,, 
without  previous  notice  to  the  plaintiff,  in  the  argument  here.. 
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Under  such  circumstances  the  objection  is  entitled  to  no  con- 
sideration, unless  it  appears  that  a  decree  for  the  plaintiff 
cannot  be  rendered  without  joining  new  parties:  Jeweit  y. 
Tucker^  139  Mass.  566,  578.  It  is  obvious,  upon  an  exam- 
ination of  the  provisions  on  which  the  rights  of  the  possible 
remaindermen  depend,  that  they  have  no  interest  which  is 
entitled  to  be  represented  in  court.  The  trustee  is  **  author- 
ised to  pay  over  any  part  of  the  principal  sum  at  any  time  to 
the  said  Sarah  Elizabeth  Balcom,  when  he  shall  regard  such 
payment  wise  and  expedient,  and  demanded  by  the  needs 
and  necessities  of  the  beneficiary.''  If  the  trustee,  by  virtue 
of  this  authority,  were  proposing  to  make  a  payment  to  her 
from  the  principal,  he  would  not  be  bound  to  consult  them, 
nor  would  they  have  any  right  to  be  heard  before  him,  or  to 
ask  the  court  to  interpose  and  regulate  or  control  such  pay- 
ment The  only  interest  which  they  have  consists  in  the 
power  or  privilege  of  receiving  so  much  of  the  principal  of  the 
trust  fund  as  at  her  decease  may  remain  unexpended  or  un- 
paid: Williams  v.  Bradley,  8  Allen,  270,  281.  Such  possible 
interest  is  sufficiently  represented  by  the  trustee,  who  has 
every  motive  *••  to  defend  the  trust  fund:  Jewett  v.  Tucker^ 
189  Mass.  566;  Sears  v.  Hardy,  120  Mass.  524;  Dandndge  v. 
Washingian,  2  Pet  877;  Story's  Equity  Pleading,  sec.  140. 

Upon  the  main  question  discussed,  whether  the  plaintiff  is 
entitled  as  assignee  in  insolvency  to  the  income  payable  un- 
der item  14  of  the  will  to  Mrs.  Balcom,  it  is  obvious  that  be 
is  so  entitled  if  a  creditor  of  Mrs.  Balcom  could  maintain  a 
bill  to  reach  and  apply  such  income:  Billings  v.  Marsh,  158 
Mass.  811;  25  Am.  St  Bep.  635.  The  general  rule  is  that 
income  may  be  reached  by  a  creditor,  unless  there  is  some- 
thing in  the  language  of  the  instrument  creating  the  trust 
clearly  showing  an  intention  to  the  contrary:  Sears  v.  ChoatSf 
146  Mass.  895,  898;  4  Am.  St.  Rep.  320;  Maynard  v.  Cleaves, 
149  Mass.  807,  808.  In  applying  this  rule,  it  has  been  held 
that  when  one  is  entitled  to  the  whole  income,  his  creditors 
may  reach  it,  even  though  it  is  mentioned  that  it  is  given  for 
his  support;  but  when  one  is  entitled  merely  to  be  supported 
ont  of  a  trust  fund,  the  value  of  his  support  cannot  be  reached* 
Slattery  r.  Wason,  151  Mass.  266;  21  Am.  St  Rep.  448;  May^ 
nard  v.  Cleaves^  149  Mass.  807;  Baker  v.  Brown,  146  Mass. 
869. 

Looking  now  at  the  language  of  the  bequest  in  question. 
'tem  14,  clause  2,  the  provision  is  as  follows:  '*  The  incou^ 
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thereof,  as  it  shall  become  due  and  payable  and  be  received 
by  him  to  pay  over  to  my  daughter,  Sarah  Elizabeth  Balcom, 
formerly  the  wife  of  Bumner  W.  Balcom,  for  and  during  her 
life."  There  are  no  words  here  authorizing  the  trustee  in  his 
discretion  to  withhold  any  portion  of  the  income.  The  next 
clause  is  the  one  already  quoted,  giving  to  him  a  certain  dis- 
cretion in  regard  to  the  payment  of  the  principal  to  her.  This 
shows  an  intention  on  the  part  of  the  testator  that  she  should 
have  the  whole  income  at  all  events,  with  an  authority  in  the 
trustee  as  to  further  payments  from  the  principal.  There  is  a 
plain  distinction  between  the  words  used  in  relation  to  the 
income,  and  those  used  in  relation  to  the  principal. 

The  will  was  obviously  drawn  with  great  care,  and  the  tes- 
tator in  a  later  item  expressly  declares  that  its  provisions 
have  been  carefully  weighed  and  considered.  The  change  in 
the  terms  of  the  provisions  in  reference  to  income  and  to 
principle  must,  therefore,  be  deemed  to  have  significance. 

A  reference  to  other  parts  of  the  will  also  shows  that 
when  the  ^^^  testator  wished  to  confer  a  discretionary  power 
upon  trustees  he  carefully  expressed  such  intention.  In  item 
15,  in  bequeathing  to  the  same  trustee  the  same  sum  of  five 
thousand  dollars  in  trust  for  the  benefit  of  another  daughter, 
he  says:  **  The  income  thereof,  as  it  shall  become  due  and 
payable  and  be  received  by  him,  to  pay  over  to  my  daughter, 
Emma  Isabella  Connell,if,in  the  exercise  of  a  wise  discretion, 
it  shall  seem  to  him  proper  so  to  do."  And  in  order  to  make 
it  more  clear,  he  adds,  with  unnecessary  repetition  in  respect 
to  this  second  fund,  ^^  It  being  my  object  to  put  the  disposition 
of  this  trust  fund,  principal  and  interest,  in  the  hands  of  said 
trustee,  to  be  used  for  the  benefit  of  my  said  daughter  Emma 
Isabella  Connell,  at  his  discretion."  He  thus  made  a  clear 
distinction  between  this  fund  and  the  former  one. 

In  item  18,  the  testator  devised  the  residue  of  bis  estate  in 
trust  for  the  benefit  of  his  four  children,  the  income  of  one- 
fourth  part  to  be  paid  to  the  trustee  for  each  of  his  two  daugh- 
ters. In  respect  to  the  income  received  by  the  trustee  from 
this  larger  trust  fund  for  the  benefit  of  Mrs.  Baloom,  the  pro- 
vision is  as  follows  in  item  20,  clause  2:  '*  The  income  arising 
from  the  fourth  part  of  said  rents,  profits,  issues,  and  income 
so  paid  to  him,  as  it  shall  become  due  and  payable,  and  be 
received  by  him,  to  pay  over  to  my  daughter,  Sarah  Blisar 
both  Balcom,  for  and  during  her  life,  at  his  discretion.*'  The 
insertion  of  the  words,  "  at  hie  discretion,"  in  this  clause,  and 
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the  omission  of  them  Id  the  former  clause  relating  to  her  in« 
•come  from  the  other  fund  furnish  strong  evidence  that  the 
testator's  intention  was  different  in  respect  to  them.  In  item 
121,  clause  2,  a  similar  discretion  is  given  to  the  trustee  in  ref- 
erence to  the  payment  of  the  income  received  by  him  from 
the  larger  trust  fund  for  the  benefit  of  the  other  daughter, 
Mrs.  Connell. 

Some  confirmation  of  the  view  that  when  the  testator 
wished  to  vest  in  a  trustee  a  discretion  as  to  the  payment  of 
income  he  knew  how  to  express  that  intention  clearly,  and 
that  in  some  instances  he  wished  to  give  such  discretion,  and 
in  others  not,  may  be  found  in  item  9,  respecting  the  pay* 
ment  of  income  to  his  brother;  and  in  item  16,  respecting  the 
payment  of  income  to  two  children  of  Mrs.  Connell;  and  in 
item  17,  respecting  the  payment  of  income  to  his  widow. 

*^*  The  words  in  the  will  which  are  chiefly  relied  on  by  the 
4lefendants,  as  showing  an  intention  to  exempt  the  income 
^oing  to  Mrs.  Balcom  from  liability  for  her  debts,  are  the  fol- 
lowing: The  bequest  of  the  trust  fund  of  five  thousand  dollars 
is  said  to  be  '*for  the  following  uses,  purposes,  and  objects, 
and  none  other  whatsoever."  Then  follow  the  clauses  pro- 
viding for  the  trustee's  duties,  and  for  the  payment  of  income 
and  principal,  the  latter  of  which  have  been  already  quoted. 
These  words*  in  our  opinion,  do  not  qualify  or  explain  the 
provision  that  the  income  is  to  be  payable  to  Mrs.  Balcom. 
When  paid  to  her,  she  may  use  it  as  she  pleases.  The  other 
words  are  those  authorizing  the  trustee  to  pay  over  any  part 
of  the  principal  sum  *'  at  any  time  to  the  said  Sarah  Elizabeth 
Balcom,  when  he  shall  regard  such  payment  wise  and  ex- 
pedient, and  demanded  by  the  needs  and  necessities  of  the 
))eneficiary."  It  is  urged  that  a  discretionary  power  is  thus 
given  to  destroy  the  principal  of  the  trust  fund  by  paying  it 
over  to  her,  and  that  this  involves  a  discretion  also  on  his 
part  in  relation  to  the  income. 

Even  if  it  be  true  that  under  this  provision  the  trustee  may 
pursue  such  a  course  that  there  will  no  longer  be  any  income 
irom  the  trust  fund,  because  the  trust  fund  itself  will  have 
ceased  to  exist,  and  that  the  plaintifiT  may  in  this  manner 
lose  all  claim — a  question  which  we  do  not  enter  upon,  as  it 
is  not  before  us  for  determination — ^it  certainly  is  the  duty  of 
the  trustee  to  pay  over  the  income  as  long  as  there  is  any. 
There  is  nothing  in  the  language  of  the  provision  which  at  all 
looks  to  any  curtailment  of  his  duty  in  that  respect    What* 
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ever  income  has  been  received  in  the  past,  or  may  be  received 
in  the  future,  is,  by  the  terms  of  the  will,  payable  absolutely 
to  Mrs.  Balcom,  and  being  thus  payable  absolutely,  it  is 
subject  to  be  reached  by  creditors,  and  by  the  plaintiff  as 
assignee  in  insolvency. 

Decree  affirmed.  ^__^ 

Trusts.— Right  ot  Cbstui  Qub  Trost  to  DisTRiBuno^r  or  Balahos  oir 
BzHAUSTRD  Trust:  Se«  MeCurdy't  Appeal,  124  Pa.  St.  99;  10  Am.  St» 
Rep.  675;  Van  Dorm  r.  Olden,  19  N.  J.  £q.  176;  97  Am.  Deo.  660,  andnote^ 
and  Sear$  r.  Cfioate,  146  Maes.  395;  4  Am.  St  Rep.  320,  and  note. 

Crbditor's  Bill  Lies  to  Rbach  a  Debtor's  Iktbrkst  in  a  Trust  Fu9]> 
after  the  retam  of  an  ezecntion  ntiBatisfied  at  law:  BramkaU  t.  Ferris,  14 
K.  Y.  41;  67  Am.  Deo.  113;  Heath  v.  Biahop,  4  Rich.  Bq.  46;  65  Am.  Dm. 
664.  The  •orplos  only  of  a  trnat  fund  for  the  enpport  of  a  debtor,  after  pro* 
riding  for  support^  can  be  reached  by  his  creditorsi  nnder  the  New  York 
law:  Gmifr.  BonneU,  31  N.  Y.  9;  88  Am.  Deo.  236^ 
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[150  Masbachubbtts,  22L] 
A  JUDOMBVT   ErtBRBD  UpON   AN    AORBBMBHT  OT   COUNSEL  AOAINftr  TBM 

Prohibitior  ot  His  Clibnt  will  be  vacated  upon  appUoatioa  aeaaon* 
ably  made^  though  payment  of  snch  judgment  has  also  been  made  to> 
snoh  coausel,  if  the  parties  can  be  plaoed  m  atalu  quo. 

Petition  for  the  vacation  of  a  judgmeDt  entered  for  seven 
hundred  and  fifty  dollars  by  agreement  of  plaintiff's  counsel 
in  an  action  to  recover  for  personal  injuries.  The  plaintiff  bad 
refused  to  consent  to  the  settlement  of  the  case  for  the  sum 
named,  and  had  so  informed  his  counseL  Upon  entry  of  the 
judgment  the  amount  thereof  was  paid  to  counsel,  and  the 
judgment  satisfied.  The  court  ordered  the  judgment  to  be 
vacated  on  plaintiff's  paying  the  defendant  the  seven  hun- 
dred and  fifty  dollars  received  by  the  counseli  and  the  de- 
fendant appealed. 

W.  B,  Sprouty  for  the  respondent. 

A  F^  KinibaU,  for  the  petitioner. 

•••  FiBLD,  C.  J.  The  only  questions  which  have  been 
argued  relate  to  the  authority  of  an  attorney  at  law  to  make 
a  compromise  of  a  suit,  to  enter  into  an  agreement  for  judg* 
ment,  to  file  it  in  the  cause*  and  to  receive  satisfaction  of  the 
judgment. 
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The  exceptions  recite,  in  effect,  that  the  attorney  for  th» 
petitioner  **'  was  not  authorized  to  make  the  settlement, 
which  was  made,  but  was  told  by  his  client  not  to  make  iU 
In  New  York  etc,  R.  R.  Co.  v.  Martin^  158  Mass.  813,  we  de- 
clined to  enforce  the  specific  performance  of  an  agreement  of 
compromise  of  a  suit  made  by  the  attorneys,  because  it  ap-^ 
peared  that  the  attorney  of  the  plaintiff  in  making  the  agree- 
ment had  acted  under  a  mistake  of  fact  as  to  his  authority* 
The  reasons  are  stronger  against  enforcing  such  an  agreement 
when  in  making  it  one  of  the  attorneys  has  violated  his  in- 
structions. In  that  case  we  declined  to  express  an  opinion 
whether,  in  this  commonwealth,  an  attorney  at  law,  by  virtue 
of  his  employment,  has  authority  to  agree  to  a  compromise  of 
his  client's  suit  out  of  court,  but  we  said  that  the  weight  of 
authority  in  this  country  was  that  he  had  not  any  such  au- 
thority. The  court  also  said:  '*If  such  compromise  is  entered 
of  record  in  the  suit  and  relates  to  the  disposition  to  be  made- 
of  the  suit,  •  •  •  •  it  may  be  that  it  binds  the  parties  to  that 
suit,  unless  the  court  for  good  cause  shown  consents  to  the- 
withdrawal  of  the  agreement,  and  that,  if  it  has  been  made^ 
without  authority,  or  improperly  made,  the  attorney  is  answer- 
able in  damages  to  his  client."  In  the  present  case  the  agree* 
Dient  was  made  a  matter  of  record  in  the  suit,  and  judgment 
was  entered  accordingly,  and  the  judgment  was  satisfied. 
But  even  when  such  agreements  are  entered  of  record  in  the- 
suit,  courts  have  the  power  to  grant  relief  against  them  if 
made  without  the  authority  of  the  clients.  They  may  refuse- 
to  enforce  them  or  treat  them  as  void:  See  North  Whitehall  v. 
Keller,  100  Pa.  St  105;  45  Am.  Bep.  861;  Whipple  v.  Whit-^ 
man,  13  B.  I.  512;  43  Am.  Bep.  42;  Granger  v.  Batchelder,  54 
Vt.  248;  41  Am.  Bep.  846;  Holt  v.  Jesse,  L.  B.  8  Ch.  Div.  177;. 
Swinfen  v.  Swinfen,  2  De  Qex  A  J.  881;  Holker  v.  Parker,  7 
Cranch,  436.  In  practice  the  assumed  authority  of  attorneys 
of  record  to  agree  upon  the  amount  of  judgment  to  be  entered,, 
or  to  any  other  disposition  of  the  suit,  must  be  recognized  by 
the  court,  and  when  entered  of  record  such  agreements  are^ 
binding  upon  the  parties,  unless  the  court  for  good  cause^ 
shown  permits  them  to  be  withdrawn,  or  vacates  any  order 
founded  upon  them.  But  when  the  court  is  informed  that 
they  have  been  made  against  the  express  prohibition  of  the^ 
client,  and  the  parties  can  be  put  in  statu  quo,  we  are  of  opin- 
ion that  the  court  has  the  power  to  vacate  any  judgment 
founded  upon  them,  and  to  order  such  *'^  an  agreement  off 
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the  files,  if  the  application  is  eeasonably  made.  It  is  not 
contended  in  the  present  case  that  the  application  to  vacate 
the  judgment  waa  not  seasonably  made,  or  that  the  court  bad 
not  the  power  at  that  time  to  vacate  the  judgment  We  tee 
no  error  in  the  exceptions. 

Exceptions  overruled.        ^__^ 

JUDOMBNTB   EnTXRBD   ON    UnAUTUORIZKD   ApPBABAVCI   OF  AnORVST— 

Vagatino. — ^Tbe  appearanoa  of  an  attorney,  if  nnanthoriaed,  ia  groniid  for 
vacating  the  judgineut:  WinUr9  t.  Meant,  26  Neb.  241;  13  Am.  St.  Bap. 
4S9,  and  note;  Great  Weal  Min.  Co.  v.  Woodmas  etc  Mm.  Co,,  12  Col.  46;  13 
Am.  St.  Rep.  204;  Kirachbaum  ▼.  SeoU,  35  NeU.  199;  CorhiU  ▼.  Thnmermam, 
95  Mich.  581;  35  Am.  St  Kep.  586.  See  the  extended  notes  to  WUHanu  t. 
Johfuon,  84  Am.  St  Rep.  619,  and  BunUm  t.  L^ford,  76  Am.  Dec  146;  also 
the  notea  to  Bimeier  t.  Daw9tm,  39  Am.  Deo.  486^  and  Hanht^  t.  Bhtimmm^ 
S9  Am.  Daa  634. 


MgGuINBSS    V.    BUTLBR. 
[160  MAmACBisnT%  3S8.] 

If  ah  Infaht  TRBSPAsau  on  thm  Pebmisis  of  AMonoB,  Am  Is  TBna 
Injukbd  by  aomething  which  he  doei  while  ao  treapaMiai^  ho  eannofe 
recover  of  the  owner  of  the  premises,  unless  tho  injury  was  wantonlj 
inflicted  or  was  due  to  his  recklessly  careless  conduct 

Ikfant'b  Right  to  Rboovxr  for  Damagbs  Oocabionbd  sr  Hn  Owv 
WROHaFOL  Aor  does  not  exists  though  he  was  acting  when  injured  ao 
children  of  hia  age,  intelligence,  and  experience  may  l>e  oxpoetod  to  ao6 
under  like  circumstances. 

Ihfant,  Injurbd  bt  His  Own  Wrovqful  Act. — ^If  a  Child  Platiho  ov 
THB  Strbbt  Intbkfebeb  with  marble  slabs  leaning  against  a  houses 
whereby  they  are  thrown  over  upon  him  and  he  is  injured,  he  caimot 
recover  of  the  owner  of  the  premises,  though  the  latter  may  havo  beea 
segUg^Bt  in  leaving  the  alaba  in  the  position  in  which  he  did,  and  tho 
ohild  in  playing  and  doing  with  them  as  he  did  only  acted  aa  a  child  of 
his  age  might  reasonably  bo  expected  to  act 

Action  of  tort  to  recover  for  injuries  suffered  bj  plaintiff,  a 
boy  nearly  nine  years  of  age,  from  certain  marble  slabs  Call- 
ing over  and  upon  him.  These  slabs  were  left  leaning  against 
the  defendant's  shop,  the  bottom  of  them  projecting  three  or 
four  inches  into  the  street,  and  the  top  of  them,  where  they 
rested  against  the  defendant's  house,  being  several  inches  in* 
side  the  line  of  his  premises.  Plaintiff  and  another  boy  were 
playing  in  the  street,  and  either  he  or  the  other  boy  took  hold 
of  one  of  the  slabs  at  the  top  and  palled  it  over  from  the 
house  against  which  it  rested  and  caused  it  to  fall,  whereby 
plaintiff  was  injured.  Though  it  was  conceded  that  the  boys 
vrere  playing  together  and  that  it  was  part  of  the  game  to 
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take  hold  of  these  slabs,  there  was  a  conflict  of  testimony  a» 
to  whether  plaintiff  did  any  thing  towards  the  act  by  which 
the  slabs  were  thrown  over.  The  plaintiff  proposed  the  fol* 
lowing  instruction  to  the  jury,  which  was  refused:  '*The  fact 
that  the  plaintiff  himself  may  have  interfered  with  the  slabs, 
and  did  thereby  partially  or  wholly  bring  the  injury  upon 
himself,  does  not  help  the  defendant,  if  the  plaintiff's  act  was 
what  the  defendant's  conduct  naturally  attracted  and  invited, 
and  such  interference  and  the  boy's  conduct  was  what  might 
reasonably  be  expected  of  a  boy  of  his  tender  years."  The 
court  in  place  thereof  instructed  the  jury  as  follows:  ''It  is 
claimed  on  the  part  of  the  defendant  that  you  ought  to  find 
from  the  evidence,  taking  it  reasonably,  that  the  plaintiff  was 
participating  in  what  the  other  boy  was  doing,  that  he  was  so 
acting  that  he  may  be  said  fairly  to  be  participating  in  the 
transaction.  It  is  not  enough  for  a  person  to  stand  by  and 
witness  a  transaction  to  make  the  party  responsible  for  the 

transaction Something  more  than  bare  observation  is 

necessary  to  make  participation If  the  boy  was  look- 
ing, whether  between  the  slabs  or  not,  that  would  not  be  a 
participation.  If  he  had  the  curiosity  to  look  in  and  see, 
that  would  not  be  participation.  It  would  be  participation  if 
he  asked  him  to  take  it  off  and  let  him  look  in.  You  can  see 
the  difference — the  bare  looking  would  not  be  participation 
while  the  asking  to  lift  it  away,  or  helping  to  do  it,  or,  if  he 
did  not  help,  but  asked  it  to  be  done,  or  did  that  which  was 
an  inducement  or  encouragement  for  the  other  to  do  it,  then 
he  may  be  said  to  have  participated  in  it,  although  he  may 
not  have  taken  hold  of  it  with  his  own  hands.  So  that  in 
order  to  find  participation  in  the  transaction,  you  will  have 
to  find  that  the  party  was  doing  something  beyond  standing 
and  observing.  •  •  •  •  You  are  to  say  whether  or  not  he  was 
participating  in  this  himself,  or,  in  other  words,  was  pulling 
over  the  stone  upon  himself,  was  giving  encouragement  to  the 
doing  of  the  act  in  such  a  way  as,  under  the  rules  which  I 
have  given  you,  would  make  him  a  participator  in  it;  and  if 
he  was  participating  in  throwing  over  the  atone  upon  himself, 
he  cannot  recover." 

E.  Oreenhoodf  for  the  plaintiff! 

F.  Aifiney,  for  the  defendant 

***  Morton,  J.    In  order  that  a  child  may  recover  against 
one  through  whose  negligence  he  claims  to  have  been  injured, 
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it  18  not  always  sufficient  for  him  to  show  that  he  himself 
was  in  the  exercise  of  such  care  as  might  reasonably  have 
been  expected  of  him.  His  conduct,  notwithstanding  that 
fact,  may  have  been  that  of  a  wrongdoer,  and  may  have  con* 
iributed  to  the  injury  of  which  he  complains.  When  it  clearly 
appears  that  such  was  the  ca^e,  he  cannot  avoid  the  effect  of 
his  conduct  by  showing  that  he  was  doing  only  what  a  child 
might  have  been  expected  to  do.  An  infant  cannot  shift  any 
more  than  an  adult  the  consequences  of  his  own  wrongdoing 
or  negligence  upon  another.  Whether  he  was  negligent  or  a 
wrongdoer  very  often  is  a  difficult  question  to  determine,  and 
it  is  hard  to  say  in  all  cases  where  the  line  should  be  drawn 
between  negligence  or  wrongdoing  and  such  care  as,  consid- 
ering his  age  and  experience,  reasonably  should  be  expected 
•of  him.  But  about  the  general  principle  there  can,  we  think, 
be  no  question.  Thus,  if  a  child  trespass  on  the  premises  of 
the  defendant,  and  is  injured  by  something  that  he  does  while 
trespassing,  he  cannot  recover,  unless  the  injury  was  wan* 
tonly  *'^  inflicted  by,  or  was  due  to  the  recklessly  careless 
conduct  of  the  defendant:  Qay  y.  E99ex  Electric  Street  By.  Co^ 
159  Mass.  238,  242,  poet,  p.  415;  DanieU  v.  New  York  etc.  R.  R. 
Co.,  154  Mass.  349;  26  Am.  St.  Rep.  253;  McEachem  v.  Boe^ 
ion  etc.  R.  B.  Co.,,  150  Mass.  515. 

So  if  a  child  voluntarily  participates  in  the  wrongful  acts 
of  others,  and  is  thereby  injured,  he  cannot  recover,  though 
there  may  have  been  negligence  on  the  part  of  the  defendant 
wiiich  contributed  to  the  injury:  Lane  v.  Atlantic  Worke^  107 
Mass.  104;  111  Mass.  136.  Again,  if  a  boy  is  injured  while 
phiying  with  a  machine  on  which  he  has  been  set  to  work 
with  proper  instructions,  he  cannot  recover,  because  such 
conduct  constitutes  contributory  negligence  on  his  part:  Rock 
y.  Indian  Orchard  Mills^  142  Mass.  522.  See,  also,  McAlpin  y. 
Powell,  70  N.  Y.  126;  26  Am.  Rep.  555.  There  is  no  sugges- 
tion in  any  of  these  cases  that  the  plaintiff  was  entitled  to 
recover  if  he  was  acting  when  he  received  the  injury  com- 
plained of  as  children  of  his  age,  intelligence,  and  experience 
naturally  might  be  supposed  to  act  under  the  same  or  similar 
circumstances.  The  principle  for  which  the  plaintiff  contends 
would  require  us  to  hold  that  in  no  case  would  trespassing  or 
intermeddling  by  a  child,  or  participation  by  him  in  the  act 
resulting  in  injury  to  him,  be  a  bar,  as  matter  of  law,  to  bis 
Tecovery,  provided  it  appeared  that  the  defendant  was  neg- 
ligent, and  that  the  child  was  only  doing  what  he  might 
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naturally  have  been  expected  to  do.  We  do  not  think  that 
such  is  the  law. 

We  have  assumed,  for  the  purposes  of  this  case,  without  de* 
aiding  it,  that  the  defendant  was  negligent  in  leaving  the 
marble  slabs  where  he  did.  The  plaintiff  concedes  that  there 
was  also  evidence  tending  to  show  that  there  was  on  the  part 
of  the  plaintiff  interfence  with  them,  growing  out  of  the  play 
in  which  he  was  engaged  with  the  other  boy.  The  court  in- 
structed the  jury  that,  if  the  plaintiff  participated  in  throwing 
the  stone  over  upon  himself,  he  could  not  recover.  The  jury 
must  have  found  that  the  plaintiff  did  assist  in  doing  the 
thing  which  caused  the  injury  to  himself.  We  think  that 
the  ruling  was  right. 

Exceptions  overruled. 

Ihvakt  Tbsspassbhs.— LiABn.rrT  tos  Ikjubt  to:  See  Ounn  ▼.  Ohh  River 
iZ.  B,  Co.^  36  W.  Va.  165;  32  Am.  St  Rep.  842»  and  note  with  the  oases  ooU 
Ucted,  and  the  extended  notes  to  Wesibrook  ▼.  Mobile  eU*  R,  R,  Co.,  14  Am. 
fit.  Rep.  696,  and  PUmmer  t.  DiU,  82  Am.  St.  Rep.  470,  471. 


Gat  v.  Essex  Eleotrio  Street  Eailwat. 

[169  MABBACHnRBm,  288.] 

Ah  Ihvaht  Goiko  With  Other  Childbbn  Upon  Stbbit  Cam  Ldt  in  a 
public  street  by  a  street  railway  corporation,  in  violation  of  a  municipal 
ordinance,  mnst  be  regarded  as  a  trespasser  and  joint  actor  with  the 
other  children,  and  therefore  cannot  recover  compensation  for  injuries 
soffsred  by  him  either  from  any  act  done  by  himself  or  the  other  chil- 
dren, though  the  corporation  knew  that  the  cars  would  be  attractive  to 
children  and  was  bound  to  anticipate  what  occurred. 

A  Wromodobr  and  Trespasser  Cannot  Recover  por  Injuries  which  are 
the  joint  consequence  of  his  own  wrong  and  the  negligence  of  another, 
and  this  remains  true,  though  the  person  injured  is  a  child  and  only 
does  what  children  of  his  age  and  intelligence  may  reasonably  be  expected 
to  do. 

Action  of  tort  in  which  a  demurrer  was  sustained  to  an 
amended  declaration  containing  the  following  allegations: 
**Th6  plaintiff  says  that  the  defendant  is  a  street  railway 
company,  owning  and  managing  a  street  railway  between 
Peabody  and  Salem,  in  the  county  of  Essex,  and  the  defend- 
ant negligently,  and  without  right,  left  several  street  railway 
caret  standing  unguarded  in  one  of  the  public  streets  of  said 
Salem  a  long  time,  to  wit,  for  seven  days;  that  said  ears  were 
furnisbed  with  dangerous  brakes,  with  a  brake  liandle  on  each 
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platform  of  the  car,  at  the  bottom  of  the  brake-staff  belonging 
to  each  of  which  were  brake-chains,  which  were  so  connected 
together  underneath  the  car  that  when  either  brake-chaia 
was  wound  up  the  other  one  would  violently  unwind  and 
recoil;  and  said  brakes  on  said  cars  were  left  in  a  danger- 
ous and  unsafe  position  and  condition,  without  any  guard  or 
any  thing  to  prevent  their  recoiling  with  great  force,  with* 
out  anybody  to  look  out  for  them  or  watch  them;  the  plaintiff 
further  says  that  his  intestate  was  a  child  of  ten  years,  and 
while  in  the  exercise  of  due  care,  and  near  said  car  or  upon 
said  car,  where  he  had  a  right  to  be,  he  was  injured  through 
the  negligence  of  the  defendant  and  its  agents  and  servantSt 
and  suffered  greatly  for  a  long  time,  to  wit,  for  two  months, 
and  until  his  death;  the  plaintiff  further  says  that  his  intes- 
tate was  a  traveler  on  said  highway  at  the  time  of  said  injury, 
and  rightfully  upon  said  car;  the  plaintiff  further  says  that  he 
with  other  children  was  enticed  and  allured  there  by  the  op- 
portunity for  play  afforded,  and  by  the  enticement  and  invita- 
tion of  the  defendant,  its  agents  and  servants;  and  further 
says  that  some  of  said  children,  or  some  of  the  agents  and 
servants  of  the  defendant,  to  the  plaintiff  unknown,  were 
negligently  using  and  misusing  said  brakes,  and  said  children 
were  doing  said  acts  and  were  permitted  and  given  permis- 
sion, occasion,  and  opportunity  to  do  said  acts  by  the  consent 
and  with  the  knowledge,  inducement,  and  invitation  of  the 
defendant,  its  agents  and  servants;  that  the  defendant  was 
using  said  street  as  a  repair-shop,  and  said  car  was  there 
without  right,  and  contrary  to  the  city  ordinances  of  Salem; 
that  it  was  the  duty  of  the  defendant  to  keep  said  car  and 
said  brakes  securely  locked  and  fastened,  and  in  a  safe  and 
guarded  position  and  condition,  so  that  the  children  could 
not  go  upon  said  car,  and  could  not  use  or  play  with  said 
brakes,  all  of  which  negligence  and  acts  of  negligence  hereto- 
fore alleged  as  existing  prior  to  said  injury  the  defendant  well 
knew  before  said  injury  occurred,  as  well  as  that  said  car  and 
brakes  were  an  enticing,  attractive,  and  inviting  object  to 
children,  and  that  children  then  were,  and  long  prior  thereto 
had  been,  accustomed  to  play  in,  upon,  and  about  said  car, 
and  with  said  brakes;  and  the  plaintiff  further  says  that  all 
said  acts  and  negligences  which  preceded  or  contributed  to 
said  injury  the  defendant  should  have  anticipated  would  hap- 
pen and  should  have  prevented,  and  these  were  duties  which 
it  owed  the  plaintiff  and  his  intestate." 
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C.  a.  Fall,  for  the  plaintiff. 

F.  L,  Evans,  for  the  defendant. 
'• 

***  Morton,  J.  The  plaintiff  relies  upon  the  amended 
declaration.  It  is  difficult  to  understand  from  it  precisely  what 
the  cause  of  action  is,  or  precisely  how  the  injury  complained 
of  was  received  by  the  plaintiff's  intestate.  It  would  seern^ 
taking  the  declaration  as  a  whole,  that  he  was  not  a  traveler 
on  the  highway  (though  there  seems  to  be  an  allegation  to 
that  effect),  nor  a  mere  spectator  injured  while  looking  for  a 
moment  at  what  other  children  were  doing,  as  was  the  case  in 
both  respects  with  the  plaintiff  in  Lane  v.  Allantie  Worksy  107 
Mass.  104;  111  *^®  Mass.  186.  As  we  construe  the  declara- 
tion, it  alleges  in  substance  that  the  defendant  left  several 
cars  standing  in  a  public  street  for  several  days,  in  violation 
of  a  city  ordinance,  knowing  that  they  would  entice  children, 
and  that  they  did  in  fact  entice  children,  to  play  upon  them; 
that  the  brake-chains  were  so  arranged  that,  when  one 
brake  was  wound  up,  the  other  would  violently  unwind  and 
recoil,  and  that  the  brakes  were  not  fastened,  and  the  cars 
were  not  guarded;  that  the  plaintiff's  intestate  and  other 
children  were  playing  on  the  cars,  and  with  the  brakes,  and 
that  while  doing  so  one  of  the  brakes  unwound  and  caused 
the  injury  complained  of;  that  the  leaving  of  the  cars  in  the 
street  unguarded,  and  with  brakes  unfastened,  was  an  invita- 
tion  by  the  defendant  to  the  plaintiff's  intestate  and  other 
children  to  play  with  them,  or,  if  not,  that  the  defendant 
should  have  known  that  the  cars  would  entice  children,  and 
tliat  it  was  its  duty  to  keep  the  brakes  fastened,  and  the 
cars  guarded, so  that  children  could  not  play  upon  them,  and 
not  to  do  so  was  negligence  on  its  part,  which  rendered  it 
liable  for  the  injury  to  the  plaintiff's  intestate. 

If  the  cars  had  been  left  standing  by  the  defendant  on  its 
own  premises,  near  the  highway,  in  the  same  condition  in 
which  they  were  left  standing  in  the  street,  it  is  clear  under 
the  decisions  of  this  court  that,  however  attractive  they  might 
have  been  to  children,  if  the  plaintiff's  intestate  had  been  in- 
jured by  them  wliile  at  play  upon  them  he  would  have  been 
a  trespasser,  and  the  defendant  would  not  have  been  liable: 
Lane  v.  Allantie  Works,  107  Mass.  104;  111  Mass.  136;  Morris- 
sey  V.  Eastern  R.  R.  Co.,  126  Mass.  877;  80  Am.  Rep.  686; 
ilcEachem  t.  Boston  etc.  R.  R.  Co,^  150  Mass.  515;  Daniels  v. 
A>w  York  etc.  R.  R.  Co,,  154  Mass.  849;  26  Am.  St.  Rep.  258. 
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In  such  a  case,  the  only  dxxiy  which  the  defendant  would 
have  owed  him  would  have  been  not  to  injure  him  wantonly^ 
or  by  conduct  recklessly  careless  on  its  pa*rt:  Morrissey  ▼• 
Eastern  R.  R.  Co.,  126  Mass.  377;  30  Am.  Rep.  686;  McEach- 
em  y.  Boston  etc,  R.  R.  Co.,  150  Mass.  115,  and  Danieh  v.  New 
York  etc.  R.  R.  Co.,  154  Mass.  349;  26  Am.  St.  Rep.  263. 

Assuming  that  there  was  evidence  for  the  jury  of  the  de- 
fendant's negligence  in  leaving  the  cars  in  the  street  as  it  did 
(see  Powell  v.  Deveney,  8  Cush.  300;  50  Am.  Dec.  738),  we  then 
come  to  the  question  whether  the  plaintiff's  intestate  is  to  be 
regarded  as  a  trespasser  *^'  and  joint  actor  with  the  other 
children;  if  he  is,  then  the  question  whether  he  was  in  the  ex- 
ercise  of  dae  care  becomes  immaterial.  His  wrongdoing  as  a 
trespasser  and  joint  actor  would  in  such  event  be  a  cause  con- 
tributing to  the  injury,  though  in  doing  what  he  did  he  might 
be  doing  no  more  than  would  naturally  be  expected  from  a 
child  of  his  age. 

We  think  he  must  be  regarded  as  a  trespasser  and  joint 
actor  with  the  other  children.  Leaving  the  cars  in  the  street 
as  it  did  was  not  an  invitation  or  license  by  the  defendant  to  him 
to  play  upon  them,  even  though  the  defendant  knew  that  they 
were  calculated  to  attract  children,  and  did  in  fact  attract 
them.  Knowledge  on  the  defendant's  part  that  they  attracted 
children  was  not  an  invitation  or  license  to  them;  otherwise, 
the  fact  that  one  knowingly  maintained  on  his  own  premises 
an  object  that  allured  children  would  constitute  an  invitation 
to  them.  The  most  that  can  be  said  for  the  plaintiff  is,  that 
the  defendant,  knowing  that  the  cars  would  be  and  were  at- 
tractive to  children,  was  bound  to  anticipate  what  actually 
occurred,  and  to  exercise  a  corresponding  degree  of  care  to 
see  that  the  cars  were  securely  fastened  and  guarded,  and  is 
liable  for  an  injury  occurring  to  the  plaintiff's  intestate 
through  its  failure  to  do  so.  This  assumes  that  all  the  plain- 
tiff is  required  to  show  is  that  his  intestate  acted  as  reason- 
ably as  might  be  expected  of  him.  But  he  might  do  that  and 
still  be  a  wrongdoer  and  trespasser,  and  contribute  by  his 
conduct  to  the  injury  which  he  received.  If  he  did,  then  the 
fact  of  his  youth,  and  the  fact  that  the  defendant's  negligence 
also  contributed  to  it,  would  not  render  the  defendant  liable* 
If  the  cars  had  been  set  in  motion  by  other  children,  and  the 
plaintiff's  intestate  had  been  injured  by  them  while  lawfully 
upon  the  highway,  the  defendant  clearly  would  have  been 
liable:  Lane  v.  Atlantic  Works^  111  Mass.  186.     But  he  was 
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usiug  the  highway  and  the  oars  for  play,  and  was  a  joint 
actor  with  other  children  in  causing  that  to  happen  which  re- 
enlted  in  his  injury.  We  might  fairly  assume,  if  it  were  nec- 
essary, that  a  boy  ten  years  of  age,  and  of  ordinary  intelligencCi 
-would  know  that  he  had  no  right  to  play  upon  cars  which  a 
street  railway  company  had  left  standing  in  the  streets* 

Upon  the  declaration,  as  we  interpret  it,  we  do  not  think 
that,  under  the  decision  of  this  state,  the  plaintiff  is  entitled 
**•  to  recover:  See  cases  supra;  also  McAlpiru  v.  Powell^  70 
N.  Y.  126;  26  Am.  Rep.  555. 

It  is  possible  a  different  result  might  be  reached  in  the 
English  courts,  though  the  law  does  not  seem  to  be  finally 
settled  there:  Lynch  v.  Nurdin^  1  Q.  B.  29;  Hughes  v.  Maefie^ 
2  HurL  &  C.  744;  Mangan  v.  Aiterton,  L.  R.  1  Ex.  239;  Clark 
Y.  Chambers^  3  Q.  B.  D.  327;  or  in  other  courts  in  this  country. 
Railroad  Co.  v.  Stout^  17  Wall.  657;  Keffe  v.  Milwaukee  etc. 
Ry.  Co.  21  Minn.  207,  209;  18  Am.  Rep.  393;  Kansas  Cent.  Ry. 
<7o.  V.  Fiizsimmons^  22  Kan.  686;  31  Am.  Rep.  203. 

Judgment  affirmed.  

IkfantTrkspassbrs.— LiABiLiTTiOB  Ikjvrtto:  See  McOtAntuY.  Butitt^ 
169  MftM.  233,  anU  412,  and  note. 

TanPASBBRS— Liability  fob  Ihjust  to. — ^A  treepasser  on  the  premiaee 
<of  another  ordinarily  assnmet  all  riaks  of  danger,  and  cannot  recover  for  aa 
injury  received  while  there,  withont  showing  that  it  waa  wantonly  inflicted, 
-ot  that  it  might  have  been  prevented  by  the  exercise  of  reasonable  care  by 
the  owner  after  his  danger  was  discovered:  Froti  r.  Eastern  R.  i?.,  64  N.  H* 
220;  10  Am.  8t.  Rep.  896,  and  note;  Lake  Shore  etc  Ry.  Co.  t.  Bodemer^  189 
UL  596;  82  Am.  St  Rep.  218.  See  further  the  extended  note  to  CSMlral 
E.  R.etc  Co.  T.  Vaughan,  80  Am.  St.  Rep.  63,  and  the  note  to  BttUU  T. 
Merkey,  16  Am.  St.  Rep.  374. 
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49TATim  ov  liWiTATiOMS— Nsw  Promtsb.— A  receipt  stating  that  the  poiw 
•on  signing  it  had,  at  various  times,  received  of  another  person,  desig- 
nated therein,  a  sum  of  money  also  designated,  ''which  is  hereby 
acknowledged,"  is  an  unqualified  acknowledgment  of  the  debt  as  exist- 
ing, and  therefore  constitutes  a  new  promise  suflScient  to  take  the  debl 
out  of  the  statute  of  limitations. 

-Statutb  of  L1MITAT10M& — A  Nbw  Promtsb  is  implied  from  a  general  on- 
qualified  acknowledgment  of  a  debt. 

Action  to  recover  seven  hundred  dollars  loaned  to  defendant 
Joseph  H.  Gusty.    The  statute  of  limitations  being  pleaded. 
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the  question  was  whether  the  acknowIedgmeDt  was  sufficient 
to  take  the  case  out  of  the  statute  of  limitations. 

L.  T.  TruU  and  F.  N.  Wier,  for  the  plaintiff. 

W.  J7«  Andenon^  for  the  defendant. 

*^  Lathbop,  J.  The  only  question  in  this  case  is  aa  ta 
the  correctness  of  the  ruling  of  the  justice  who  tried  the  case 
in  the  superior  court,  that  there  was  sufficient  evidence  U> 
take  the  first  three  items  of  the  account  out  of  the  statute  of 
limitations:  Pub.  8tats.,  c.  197,  sec.  1.  In  considering  thie 
question  we  shall  lay  aside  the  oral  evidence  of  a  promise  to 
pay,  which,  under  the  Public  Statutes,  chapter  197,  section  13, 
was  not  admissible:  Sumner  y.  Sumner,  1  Met.  894, 396;  Chocs 
V.  Trafford,  116  Mass.  529;  17  Am.  Rep.  171.  There  remains 
the  writing  signed  by  the  defendant,  and  delivered  to  the  plain- 
tiff  on  the  day  of  its  date,  together  with  the  ***  fact  that  no 
part  of  the  money  lent  had  been  repaid.  This  writing,  omit- 
ting the  signature  and  date,  is  in  these  words:  '*  Rec'd  of  Pat- 
rick J.  Gusty  the  sum  of  seven  hundred  dollars  at  various  times 
to  date,  which  is  hereby  acknowledged.'' 

We  are  met  at  the  outset  of  this  inquiry  by  the  question  of 
the  meaning  of  this  writing.  If  it  is  to  be  construed  as  merely 
an  acknowledgment  that,  at  certain  times  in  the  past,  the 
signer  had  borrowed  money  of  the  plaintiff,  it  would  not  be 
sufficient,  for  there  must  be  an  acknowledgment  of  a  present 
indebtedness.  We  are  of  opinion  that  the  words  '^  which  is 
hereby  acknowledged  "  have  a  broader  meaning.  The  word 
•*  which"  refers  to  the  word  "sum."  The  acknowledgment  is 
an  acknowledgment  as  of  the  date  when  made.  The  language 
used  is  to  be  construed  as  if  it  were,  *'  I  have  received  of  Pat- 
rick J.  Gusty  the  sum  of  seven  hundred  dollars  at  various 
times  to  date,  which  sum  of  money  I  now  acknowledge."  If, 
then,  there  is  the  unqualified  acknowledgment  of  an  existing 
debt,  nothing  more  is  needed,  as  the  acknowledgment  waa 
made  within  six  years  before  the  bringing  of  the  writ. 

It  is  undoubtedly  true,  as  said  by  Ghief  Justice  Morton,  in 
Krebi  v.  Olmatead,  137  Mass.  504,  505,  that  ^  it  is  not  the  ao* 
knowledgment  which  renews  or  revives  the  debt;  the  question 
is  whether  there  has  been  a  new  promise  within  six  years,  of 
which  the  acknowledgment  is  evidence  more  or  less  control- 
ling.'' But  it  is  also  true  that  an  unqualified  acknowledg- 
ment of  a  debt  as  an  existing  debt  is  conclusive.    This  ia 
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tM>nceded  by  all  of  the  authorities  in  England,  whence  we  de- 
rive our  statute  on  this  subject,  and  in  this  commonwealth^ 
from  the  case  of  Tanner  v.  Smarts  6  Barn.  &  C.  603,  to  the  prech 
ent  day.  The  difficulty  has  arisen  in  cases  where  the  debtor 
went  beyond  an  acknowledgment,  and  used  language  which 
rendered  it  doubtful  whether  a  promise  to  pay  could  fairly  be 
implied.  Thus,  in  Tanner  y.  Smarts  6  Barn.  &  C.  603,  Lord 
Tenterden,  C.  J.,  said:  ''Upon  a  general  acknowledgment, 
where  nothing  is  said  to  prevent  it,  a  general  promise  to  pay 
may,  and  ought  to  be,  implied." 

The  law  on  this  subject  is  thus  stated  in  Philips  y.  Philips^ 
8  Hare,  281,  299,  by  Vice-Chancellor  Wigram:  ''The  legal 
effect  of  an  acknowledgment  of  a  debt  barred  by  the  statute 
of  limitations  is  that  of  a  promise  to  pay  the  old  debt,  and  for 
this  *^'  purpose  the  old  debt  is  a  consideration  in  law.  In 
that  sense,  and  for  that  purpose,  the  old  debt  may  be  said  to 
be  revived.  It  is  revived  as  a  consideration  for  a  new  prom* 
ise.  But  the  new  promise,  and  not  the  old  debt,  is  the  meas- 
ure of  the  creditor's  right  If  a  debtor  simply  acknowledges 
an  old  debt,  the  law  implies  from  that  simple  acknowledg- 
ment a  promise  to  pay  it;  for  which  promise  the  old  debt  is  a 
sufficient  consideration.  .  But  if  the  debtor  promises  to  pay 
the  old  debt  when  he  is  able,  or  by  installments,  or  in  two 
years,  or  out  of  a  particular  fund,  the  creditor  can  claim 
nothing  more  than  the  promise  gives  him." 

In  MitchelVi  Claim,  L.  R.  6  Ch.  822,  828,  the  rule  is  thus 
stated,  to  the  same  effect,  but  more  concisely,  by  Lord  Justice 
Mellish:  ^  There  must  be  one  of  these  three  things  to  take 
the  case  out  of  the  statute.  Either  there  must  be  an  acknowl- 
edgment of  the  debt,  from  which  a  promise  to  pay  is  to  be 
implied;  or,  secondly,  there  must  be  an  unconditional  promise 
to  pay  the  debt;  or  thirdly,  there  must  be  a  conditional  prom« 
ise  to  pay  the  debt,  and  evidence  that  the  condition  has  been 
performed."  To  the  same  effect  are  other  English  cases:  Chaee^ 
mare  v.  Turner,  L.  R.  10  Q.  B.  500;  Qv^incey  v.  Sharpe,  1  Ex. 
Div.  72;  Sheet  v.  Lindsay,  2  Ex.  Div.  314;  Oreen  v.  Humph* 
reys,  L.  R.  23  Ch,  Div.  207;  Firth  v.  SUngsby,  58  L.  T.,  N.  S., 
481,484. 

These  rules  have  been  often  recognized  in  this  common- 
wealth. Thus,  in  Barnard  v.  Bartholomew,  22  Pick.  291,  293, 
it  was  said  by  Mr.  Justice  Dewey:  '* Applying  the  familiar 
rule,  now  well  settled  in  this  commonwealth,  that  in  such 
-ctaes  there  must  be  either  an  express  promise  to  pay  or  aa 
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unqualified  aclcnowledgment  of  present  iudebtednesSy  and 
this  unaccompanied  by  anj  evidence  showing  a  deternnina* 
tion  not  to  pay,  we  think  that  the  case  of  the  plaintiff  may  be 
well  sustained."  In  this  case  the  debtor  wrote:  **  I  will  thank 
you  to  let  me  have  your  account  that  you  hold  against  me» 
Also  I  will  thank  you  to  state  to  me  the  credit  that  you  havor 
given  me.  You  may  depend  on  seeing  me  at  your  office  oo 
Monday  next.  I  will  endeavor  to  settle  all  my  accounts  with 
you;  perhaps  I  shall  not  be  able  to  pay  the  money;  if  not,  we 
can  find  some  way  to  settle."  This  was  held  to  be  a  suffi* 
cient  acknowledgment  to  take  the  case  out  of  the  statute. 

*^  In  Penniman  v.  Rotch,  8  Met.  216,  218,  it  is  said  by 
Chief  Justice  Shaw:  ''The  fact  to  be  proved  is  a  new  promise 
to  pay  the  debt.  This  may  be  inferred  from  an  ezpresa  and 
unqualified  admission  that  the  debt  is  duOi  but  not  from  re* 
mote  implication  or  doubtful  or  equivocal  words":  See,  also, 
Bailey  v.  Crane,  21  Pick.  823;  Woodbridge  v.  AUen,  12  MeV 
470;  Roeeoe  v.  Hale,  7  Gray,  274. 

In  WaUh  v.  Mayer,  111  U.  S.  81,  in  answer  to  a  letter  from 
the  holder  of  a  note  secured  by  mortgage,  calling  attention  to 
the  want  of  insurance  on  the  mortgaged  property,  and  sayings 
**Tbe  amount  you  owe  me  on  the  seven  thousand  five  hun- 
dred  dollar  note  is  too  large  to  be  left  in  such  an  unprotected 
condition,  and  I  cannot  consent  to  it,"  the  mortgagors  replied 
that  they  expected  to  insure  in  about  four  months  twice  that 
amount,  and  added:  ''We  think  you -will  run  no  risk  in  that 
time,  as  the  property  would  be  worth  the  amount  due  you  if 
the  building  was  to  burn  down."  This  was  held  to  be  an  ao* 
knowledgment  of  an  existing  liability. 

Judgment  on  the  verdict. 

Limitations  or  Acrioifs— New  Pbomiss. — Am  to  what  acknowledgment 
or  new  promise  will  remove  the  bar  of  the  statute,  see  the  notes  to  State  t. 
Finn,  14  Am.  St.  Rep.  660;  Spongier  v.  SpangUr^  9  Am.  St.  Rep.  IIS,  and 
MandiesUr  t.  Braedner,  1  Am.  St.  Rep.  S31.  The  words,  "I propose  to  set* 
tie,"  written  in  answer  to  a  demand  for  payment  of  a  note  barred  by  laps» 
of  time,  is  a  sufficient  acknowledgment  or  new  promise  to  take  the  case  out 
of  the  operation  of  the  statute:  Taylor  t.  Miller,  113  K.  G.  340.  '*I  hereby 
renew  the  within  note,  with  all  interest, ''signed  by  the  maker,  is  a  sufficient 
indorsement  upon  a  promissory  note  to  effeot  a  new  promise:  Boame  v*  BoBi^ 
84  Tex.  48. 
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Allen  v.  City  of  Boston. 

[1&9  UAMAcauaTfa,  824.] 

HlOHWATB  AHD    StrBSTO.— ThX  OwKKR  OF   LaHD  OyBB  WHIOH  A  HiGH- 

WAT  Is  Laid  Rbtainb  hia  right  in  the  aoil  for  all  pnrpoMt  ooniuteal 
with  the  fnll  enjoyment  of  the  eaeement  acqoized  by  th«  publio,  Thii 
right  may  grow  less  at  the  pablio  needs  increase,  bat  at  all  timet  ha 
retains  all  that  is  not  needed  for  the  public  use,  subjecti  howerer,  to 
municipal  and  police  regulations. 

Highways  and  Strkbts.>-Thb  Owsibrof  Land  Has  thb  BkIbtto  Ex- 
CAYATB  Undbb  A  SiDBWALX,  if  he  thereby  does  not  Tiolate  any  ordi- 
nanoe  or  regulation  of  the  city. 

Kbgliobncx. — Own  BR  ov  a  Lot  Is  Not  Nbgliobnt  iir  Nor  Buildinci  a 
Cbllar-wall  so  as  to  keep  out  sewage  when  he  has  no  knowledge  that 
the  sewer  will  leak. 

IfuKioiPAL  LiABiLiTT  FDR  Sbwbrs. — If  the  duty  of  keeping  sewers  re* 
paired  rests  on  a  municipality,  it  is  answerable  to  a  property-owner 
who  has  eonstructed  a  cellar  under  a  sidewalk  for  injuries  reoeiTed  by 
the  escape  of  odors  and  other  noxious  contents  of  the  sewer  into  such 
cellar;  nor  can  the  city  escape  liability  on  the  ground  that  the  power 
to  fix  the  location  and  prescribe  the  plan  of  sewers  rests  with  the  board 
of  aldermen,  if  such  board  had  not  exercised  that  power. 

A  MuNicirALiTY  Is  Not  Exonbratbd  From  Liability  for  injuries  suf- 
fered by  a  property-owner  from  its  negligence  respecting  a  sewer  on 
the  ground  that  his  premises  were  not  direoUy  connected  with  the 
sewer,  and  he  was  not  liable  to  be  assessed  for  the  expense  thereof. 

Thb  Damaobs  Rboovbbablb  From  a  City  fob  Its  Nboliobkob  in  respect 
to  a  sewer  may  include  compensation  for  injuries  to  plaintiff's  health 
and  business,  as  well  as  injury  to  his  property. 

Tort  for  injuries  to  plaintiff's  property,  health,  and  busi- 
ness occasioned  by  a  defective  sewer.  The  trial  judge  in- 
structed the  jury  as  follows:  '^This  action  of  tort  rests  upon 
the  alleged  negligence  of  the  city  of  Boston.  The  plaintiff 
claims  that  from  January,  1885,  to  June,  1890,  the  defendant 
city  negligently  failed  properly  to  care  for  and  maintain  a 
certain  main  drain  or  common  sewer,  and  negligently  allowed 
it  to  become  and  remain  defective,  leaky,  and  not  fit  to  be 
used;  by  means  whereof  large  quantities  of  putrid  and  offens- 
ive matter  came  into  the  plaintiff's  premises,  and  created  of- 
fensive odors  and  stenches,  from  which  he  suffered  severely 
in  his  health  and  in  his  business.  Certain  facts  are  agreed 
in  the  casOi  or  are  not  in  dispute;  viz.,  that  Winter  street  is  a 
public  street;  that  the  owner  of  the  lot  occupied  by  the  plain- 
tiff owns  to  the  center  of  the  street,  and  has  all  the  rights  to 
the  center  of  the  street  which  an  abutting  owner,  whose  deed 
carries  him  to  the  center  of  the  way,  would  have,  and  that 
the  plaintiff  succeeds  to  those  rights  as  lessee;  that  the  sewer 
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in  Winter  street  from  which  the  trouble  is  alleged  to  have 
come  is  a  public  drain  or  common  sewer  maintained  by  the 
city.  The  authority  to  lay  out  main  drains  or  common  sewers 
in  the  city  of  Boston  resides  in  the  board  of  mayor  and  alder* 
men,  who  exercise  the  authority,  not  as  representing  the  city, 
nor  on  its  behalf,  nor  under  its  direction,  but  as  public  officers. 
The  duties  of  the  board  of  mayor  and  aldermen  in  laying  out 
main  drains  and  common  sewers  are  of  a  quasi  judicial  na- 
ture, and  involve  the  exercise  of  independent  discretion,  de- 
pending upon  considerations  affecting  the  public  health  and 
general  convenience.  It  follows  that  the  act  of  laying  out  a 
sewer  is  not  the  act  of  the  city.  It  is  the  act  of  an  independ- 
ent board,  and  if  there  is  a  defect  or  want  of  sufficiency  in 
the  plan  or  system  of  drainage  adopted  no  action  lies  to  re- 
cover for  damages  on  account  of  it The  actual  con* 

struction  of  a  common  sewer  ie  the  exercise  of  a  merely 
ministerial  duty,  and,  if  not  performed  with  reasonable  care 
and  skill,  any  person  whose  rights  of  property  are  injured  by 
such  negligence  may  have  an  action  against  the  city.  The 
actual  construction  is  performed  by  the  city  itself.  Also, 
after  a  common  sewer  is  built,  and  until  some  change  in  its 
location  or  construction  is  directed  by  the  board  of  mayor  and 
aldermen,  its  care  and  maintenance  devolve  wholly  upon  the 
city,  who  provide  for  keeping  it  in  order  through  such  agents 
and  officers  as  they  choose  to  select  and  appoint.  The  sewer 
is  the  property  of  the  city,  and  it  is  the  city's  duty  to  keep  it 
in  proper  condition.  This  duty  is  ministerial,  and  the  city  is 
liable  for  negligence  in  its  exercise  to  any  person  whom  its 
negligence  has  injured.  Before  I  speak  of  the  main  bearings 
of  ttiese  two  principles  which  I  have  stated,  I  will  allude  to 
one  matter  discussed  in  the  argument.  It  was  claimed  on 
the  one  side,  and  denied  on  the  other,  that  the  city  had  a 
right  to  take  up  this  sewer  (the  old  1825  sewer),  and  transfer 
its  office  and  function  to  the  other  sewer  built  upon  the  other 
side  of  the  street,  ....  and  I  give  you  this  ruling  upon  this 
question.  The  system  of  sewerage  adopted  for  Winter  street 
does  not  fix  the  location  of  the  sewer;  therefore  if,  to  prevent 
sewage  or  sewer  gases  from  escaping  into  the  basement  of 
the  plaintiff's  store,  the  location  of  the  sewer  should  have 
been  changed  to  the  center  of  the  street,  it  was  the  duty  of 
the  city  to  do  it,  and  it  is  liable  for  not  having  done  it. 
The  form,  character,  and  construction  of  a  sewer  are  matters 
for   which    the    city   is    responsible The    continued 
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tnaintenance  of  the  Bewer  in  a  proper  form,  of  a  proper  char- 
acter, and  in  a  proper  condition,  is  a  matter  for  which  the 
<ity  is  responsible.  A  person  injured,  therefore,  by  the  neg- 
ligence of  the  city,  whether  it  be  negligence  of  construction, 
or  negligence  of  maintenance,  may  recover  without  reference 
to  the  question  whether  the  city  has  a  right  to  take  away  the 
«ewer  altogether,  or  to  transfer  it  under  the  principle  which  I 
have  spoken  of.  To  come  then  to  the  bearing  of  these  propo- 
sitions upon  the  case  itself.  The  plaintiffs  case  rests  upon 
a  claim  of  negligence.  He  says  that  for  five  years  the  city 
suffered  polluting  matter  to  escape  from  a  sewer  either  im- 
properly constructed  in  the  beginning,  or  allowed  to  be  in  an 
improper  condition,  or  both;  that  the  escape  of  the  polluting 
matter  and  the  condition  of  the  sewer  were  with  notice  to  the 
city,  and  that  he  was  greatly  injured  by  the  escape  of  this 
matter  caused  by  the  condition  of  the  sewer Negli- 
gence is  a  breach  of  a  duty.  The  city  of  Boston,  having  the 
duty  of  constructing  and  maintaining  this  sewer,  owed  to  the 
plaintiff  •  .  •  •  the  duty  of  properly  and  skillfully  construct- 
ing this  sewer,  and  maintaining  it Did  the  city  per- 
form this  duty?  The  board  of  mayor  and  aldermen,  having 
the  right  to  direct  a  sewer  to  be  built,  that  is,  to  lay  out  a 
aewer,  directed  a  sewer  to  be  built  through  Winter  street,  and 
4hat  direction  included  in  itself  necessarily  the  duty  on  the 
part  of  the  city  of  Boston,  who  were  to  build  it,  of  properly 
4ind  skillfully  constructing  it,  and  properly  and  skillfully 
maintaining  it  after  it  was  constructed.  Did  the  city  exe- 
cute the  work  in  a  skillful  and  proper  manner?  and  has  the 
city  since  maintained  a  drain,  the  construction  of  which  was 
proper  and  skillful?  If  so,  the  city  is  not  responsible  to  the 
plaintiff.  If  it  has  failed  in  these  particulars,  or  either  of 
them,  it  is  responsible  to  the  plaintiff.  There  is  a  liability 
irhere  the  property  of  private  persons  is  affected  as  the  result 
of  the  negligent  execution  of  the  plan  for  the  construction  of 
a  sewer,  or  the  negligent  failure  to  keep  the  same  in  repair 
afterwards,  and  free  from  obstruction.  In  such  a  case  the 
oity  has  the  power  to  remove  the  cause  of  the  trouble  by  sub- 
stituting a  skillful  construction  for  unskillful  construction, 
and  by  substituting  proper  maintenance  for  improper  mainte- 
nance. Was  the  condition  and  construction  of  this  sewer,  in 
the  beginning  and  subsequently,  what  it  ought  to  have  been? 
That  is,  was  it  what  was  proper?  Was  it  what  was  skillful 
ind  reasonable  to  expect  from  the  city?    It  is  the  duty  of  the 
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city  to  use  due  and  reasonable  care  under  all  circun)8tance» 
to  prevent  sewage  leaking  from  the  public  sewers  into  a  per* 
son's  premises.  The  city  is  not  to  guarantee  that  it  will  n6t 
come  in;  the  city  is  not  to  insure  that  it  will  not  come  in^ 
but  it  is  the  city's  duty  to  use  due  and  reasonable  care  under 
all  circumstances  to  prevent  its  coming  in  when  tbey  under* 
take  to  construct  a  public  sewer.  If  the  city  has  performed 
its  duty  in  this  respect,  it  is  exempt  from  liability.  If  it  has 
not,  it  is  liable^  and  the  verdict  must  be  for  the  plaintiff. 
The  question  whether  the  sewer  when  originally  constructed 
was  proper  under  all  the  circumstances  then  existing  is  not 
material,  provided  the  city  did  not  exercise  due  care  in  con* 
tinning  to  maintain  it  in  a  leaky  condition  subsequently* 
That  is,  if  its  neglect  consisted  in  the  maintenance  of  an  im* 
proper  sewer,  if  it  was  guilty  of  neglect  at  all,  it  is  not  mate* 
rial  whether  the  sewer  was  proper  in  the  beginning  under  the 
circumstances  then  existing.  The  fact  that  the  officers  of 
the  sewer  department  acted  in  the  matter  of  the  removal  of 
this  trouble  •  •  •  •  is  not  evidence  tending  to  show  that  the 

citv  is  liable  in  the  nature  of  an  admission  or  otherwise 

I  ought  to  refer  to  the  subject  of  the  conduct  of  the  plain tiflT 
himself.  ....  A  plaintiff  cannot  invite  an  injury,  and  then 
recover  for  it.  I  do  not  mean  to  indicate  that  there  is  evi* 
dence  here  which  ought  to  indicate  to  your  minds  that  that 
has  been  the  case,  but  I  am  stating  a  general  principle.  A 
plaintiff  in  a  position  like  the  plaintiff  here  is  bound  to  exer* 
cise  that  decree  of  care  which  would  have  been  effective  to 
guard  him  from  the  effects  of  a  sewer  properly  constructed 
and  maintained,  and  no  more.  He  has  a  right  to  assume 
that  the  city  will  perform  its  duty,  whatever  that  duty  may 
be,  and  therefore  he  has  a  right  to  look  for  a  sewer  which  is- 
properly  constructed  and  properly  maintained,  skillfully  con* 
structed  and  skillfully  maintained.  He  is  bound  to  exercise 
such  care  as  would  have  been  proper  in  the  event  of  such  a 
sewer  being  the  sewer  by  which  he  was  affected.  If  a  sewer 
properly  constructed  and  maintained  overflows  to  the  injury 
of  a  person,  there  is  no  recovery.  If  the  city  has  done  its 
duty,  properly  and  skillfully  constructed  and  maintained  a 
sewer,  the  result  is  not  the  city's  fault,  and  nobody  caa 
recover.  If  a  sewer  improperly  constructed  or  maintained 
overflows  or  leaks,  to  the  injury  of  a  person,  by  reason  of  its 
improper  condition,  he  may  recover.  It  is  not  the  plaintiffs 
duty  to  protect  himself  from  sewage  leaking  in  upon  him 
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from  a  sewer  if  its  construction  or  condition  is  improper* 
•  •  •  •  In  other  words,  a  person^s  duty  corresponds  to  the  re-*^ 
quirements  of  a  sewer  properly  constructed  and  maintained- 
The  plaintiff  also  was  bound  to  use  due  care  and   proper 
efforts  to  render  the  injury  to  himself  as  light  as  it  could  be» 
He  was  bound  to  use  all  proper  exertions  to  get  rid  of  it  as  sooi¥ 
as  he  could,  and  upon  the  evidence  the  plaintiff  claims  that 
he  has  done  so;  it  is  for  you  to  say  whether  he  has.     These- 
are  the  principles  upon  which  the  case  is  to  be  determined. 
If  you  find  for  the  defendant,  you  will  simply  so  return  your 
verdict  If  you  find  for  the  plaintiff,  you  must  give  to  him  sucb 
a  sum  as  damages  as  will,  in  your  opinion,  compensate  him. 
Not  to  ask  yourselves  what  would  any  one  of  us  put  himself 
in  that  man's  place  for  beforehand,  and  go  through  it;  that 
is  no  measure  of  damages.    If  the  city  is  liable,  you  are  to> 
give  him  such  damages  as  you  in  your  judgment  say  will  be- 
a  fair  and  proper  compensation  for  the  injuries  which  he  haa 
sustained  in  these  respects:  1.  For  the  loss  he  has  sustained 
in  his  business,  which  may  be  measured  by  the  difference  in 
the  vjilue  of  the  store  free  from  the  odor  and  the  value  as  it 
was  during  the  time  the  odor  existed;  2.  For  the  injury  to^ 
bis  health,  and  his  sufferings  and  the  pain  which  he  haa 
experienced,  and  when  compensation  or  damages  are  given 
for  impaired  health  the  condition  of  the  person  with  reference^ 
to  whether  or  not  the  trouble  is  over,  whether  or  not  it  is  likely 
to  continue,  and  if  so,  for  how  long,  what  its  character  is,  la 
to  be  taken  into  account,  because  this  is  the  only  suit  which 
the  plaintiff  can  ever  have  for  the  same  cause;  8.  The  ex*- 
penses  he  has  been  put  to  on  account  of  the  matter,  as,  for 
instance,  medical  attendance,  and  matters  of  that  nature ;^ 
4.  The  injury  to  his  business,  if  you  find  it  to  be  so,  from  the- 
pereons  in  his  employ  being  unable  fully  to  perform  their 
work,  such  an  equivalent  for  their  wages  as  you  think  he  haa 
suffered  in  that  respect"    Verdict  for  the  plaintiff.    The  de* 
fendant  alleged  exceptions. 

A,  J,  Bailey^  for  the  defendant 

IF.  C.  Loring  and  R.  S.  Gorhamy  for  the  plaintiff. 

••*  Allen,  J.  1.  The  first  objection  now  urged  by  the 
defendant  is  that  the  plaintiff's  lessor  acted  in  violation  of 
law  in  building  his  cellar  into  the  highway.  This  objection 
is  untenable.  There  is  no  doubt  that  the  general  easement 
in  the  public  acquired  by  the  location  of  a  highway  extenda 
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the  injury  than  those  supposed.  It  would  seem  that  a  new 
and  tight  sewer  might  have  been  .laid  there,  and  all  th& 
evidence  in  the  case  so  assumes.  The  defendant  contends 
that  the  city  was  not  at  liberty  to  put  in  a  new  sewer,  and  to 
make  it  tight,  because  the  entire  jurisdiction  to  prescribe  the 
manner  of  making  it  and  the  materials  to  be  used  in  keeping 
it  in  repair  was  in  the  board  of  aldermen.  But  at  no  time 
has  the  board  of  aldermen  gone  so  far  as  to  prescribe  in  what 
part  of  the  street  the  sewer  should  be  laid  or  how  it  should  be 
built  All  these  matters  have  been  left  to  the  superintendent 
of  sewers,  who  was  a  city  oflScer.  The  city,  therefore,  by  its 
officer,  might  put  the  sewer  in  repair  in  any  part  of  the  street, 
and  might  prescribe  the  materials  for  building  or  repairing 
it  The  duty  of  keeping  a  sewer  in  repair  rested  on  the  city: 
Child  V.  Boston^  4  Allen,  41,  51,  52;  81  Am.  Dec.  680;  Emery  v. 
LoweU,  104  Mass.  13, 16;  Murphy  v.  Lowell^  124  Mass.  564;  Bates 
T.  Westboraughy  151  Mass.  174, 182-184.  And  if  it  was  neces- 
sary to  put  the  sewer  in  another  part  of  the  street,  the  city, 
through  its  superintendent  of  sewers,  might  have  done  it. 
Having  the  power  to  put  the  sewer  where  it  would,  the  city 
"^  could  not  be  excused  for  a  negligent  omission  to  make  it 
safe,  merely  on  the  ground  that  the  power  to  fix  the  location 
and  to  prescribe  a  plan  of  construction  rested  with  the  board 
of  aldermen,  when  the  board  of  aldermen  had  not  exercised 
that  power:  Child  v.  Boston,  4  Allen,  41,  53,  54;  81  Am.  Dec. 
680;  Boston  Belting  Co.  v.  Boston,  149  Mass.  44,  46,  47. 

4.  The  fact  that  the  plaintiff's  premises  were  not  directly 
connected  with  the  old  sewer  does  not  prevent  his  recovering 
damages  sustained  by  him  through  its  negligent  construction 
or  maintenance.  The  liability  of  the  city  to  the  plaintiff  does 
not  depend  upon  the  assessment  of  his  estate  for  the  cost  of 
the  sewer,  but  upon  the  injury  done  to  him  by  the  nuisance: 
Stanehfield  y.  Newton,  142  Mass.  110,  114;  Merrifield  v.  Wor- 
tester,  110  Mass.  216,  221;  14  Am.  Rep.  592;  Ball  v.  Nye,  99 
Mass.  682;  97  Am.  Dec.  66;  McCarthy  v.  Syracuse,  46  iN.  Y. 
194.' 

6.  The  defendant  also  argues  that  the  only  damage  the 
plaintiff  can  recover,  if  any,  would  be  the  injury  to  his  prop- 
erty; and  that  injury  to  his  health  or  business  was  wrongly 
allowed  to  be  included  in  the  damages.  Such  damages  were 
specially  alleged,  and  are  clearly  recoverable:  Hunt  v.  Lowell 
Oas  Light  Co.,  8  Allen,  169;  85  Am.  Dec.  697;  French  v.  Con- 
nectieuA  River  Lumber  Co.,  146  Mass.  261. 
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In  the  opinion  of  a  majority  of  the  court  the  entry  must  W^ 

exceptions  overruled.  ^__^ 

Abuttiro  Owners  oh  Stbbit  ob  Hiohwats — ^Rigbts  or. — Ab  tlmiliiif 
-owner  of  lauds  fronting  on  a  pnblio  atreet  is  ontitled  to  erory  right  and 
Advantage  in  that  part  of  the  atreet  in  which  he  owna  the  fee  not  required 
hy  the  public  The  easement  of  the  public  la  the  right  to  nee  and  iaiproTe 
the  street  for  the  purpoeea  of  a  highway  only:  WhUe  t.  NotikMoe$iem  wte» 
J?.  B.  C&.,  113  K.  a  610;  87  Am.  St.  Rep.  639,  and  nota. 

Municipal  Corpokations — Sbwbrs— Liabiutt  iob  Dbtboib  nr  An 
Want  of  Rbfaik  of.— This  question  will  be  found  thoroughly  rtiecwsaad  is 
iJhaiklep  t.  CUy  of  Bkltmond,  88  Va.  402;  2»  Am.  81  Rep.  730^  and 
Cnphie  note.  8^  also,  the  extended  notea  to  Penrp  t»  WmxaUrt  Si 
Dea  435;  and  AMey  t.  Pwi  Hwron,  24  Am.  Rep.  66S. 


Phelps  v.  Simoh& 

1150  MASBACHtUnii  Aft.] 

EsTATB  BT  BttTiRBms.— A  dsTisc  to  a  husband  and  wife  Fcali  in  tii«Bi  tA 
estate  by  entireties  which  the  husband  haa  the  Hght  to  Baa  dariag  cor* 
erture,  but  cannot  alienate. 

Bntirbtirs— PBSflONAL  Propbrtt.— A  Bequbst  to  a  Hubbabd  sad  wife 
Tests  in  them  an  estate  by  the  entiretiea. 

Entirbtibss  IB  Personal  Pfopertt,  Uusbamd's  Oobtbol  Oraa. — ^If  per- 
sonal property  is  bequeathed  to  a  husband  and  wife  and  he  Bndertakea 
to  transfer  it,  his  transfer  Tests  in  the  transferee  an  estate  for  the  life  of 
the  husband,  but  cannot  deprive  the  wife  of  her  right  of  rarriTorahip 
ahould  her  life  be  prolonged  beyond  his. 

Entiebties. — A  Wife  who  ia  a  tenant  by  the  entiretiea  with  her  hnabaad 
of  shares  of  stock  in  a  corporation  cannot  be  compelled  to  tarrender  the 
certificate  of  such  stock  to  her  huaband'a  tranaferee. 

J.  BlisBf  for  the  plaintiff. 

J.  E.  Mclntirey  for  Catharine  L.  Simons. 

^^^  Lathrop,  J.  This  is  a  bill  in  equity  against  Catharine 
L.  Simons  and  Simeon  B.  Simons,  her  husband.  Sarah  0. 
Simons,  the  mother  of  Simeon,  died  on  April  8,  1872.  By 
her  will,  dated  October  81,  1870,  which  has  been  duly  ad- 
fiiitted  to  probate,  she  devised  and  bequeathed  the  residue  of 
her  estate,  real  and  personal,  to  her  '^  son,  Simeon  B.  Simons, 
and  his  wife,  Kate  L.  Simons,  and  to  the  survivor  of  them, 
and  the  heirs  of  such  survivor,  to  have  and  to  hold  the  same 
forever." 

Sarah  died  possessed,  among  other  property,  of  twelve  shares 
of  the  capital  stock  of  the  Second  National  Bank  of  Spring- 
field.    On  December  3, 1872,  said  bank  issued  a  oertificate  of 
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caid  shares,  in  which  it  is  set  forth  that  **  Simeon  B.  Simons, 
and  his  wife  Kate  L.  Simons,  and  the  survivor  of  them,  and 
the  heirs  of  such  survivor,"  are  proprietors  of  twelve  shares  of 
the  capital  stock  of  said  hank.  The  answer  of  the  defendant 
Catharine,  which  is  found  to  state  the  facts  correctly,  sets 
forth  that  she  has  possession  of  said  certificate,  *' which  was 
left  io  her  possession  several  years  since  hy  her  said  husband." 

On  October  15,  1891,  Simeon  B.  Simons,  by  an  instrument 
in  writing,  undertook  to  sell  said  certificate,  and  the  twelve 
shares  of  stock  represented  thereby  to  the  plaitUiff,  for  a  valu- 
able consideration.  He  also,  hy  the  instrument,  appointed 
the  plaintiff  his  attorney  to  make  the  transfer.  The  bank  re* 
fused  to  make  the  transfer  until  the  outstanding  certificate 
was  delivered  up,  and  Catharine  refused  to  deliver  up  the 
certificate.  The  prayer  of  the  bill  is  that  Catharine  be  or- 
dered to  produce  the  outstanding  certificate,  and  to  deliver 
the  same  to  the  plaintiff. 

In  1870,  when  this  will  was  made,  and  in  1872,  when  it 
ivas  admitted  to  probate,  the  General  Statutes  were  in  force; 
and  it  was  provided  by  chapter  108,  section  1,  that  *Hhe  prop- 
erty, both  real  and  personal,  which  any  married  woman  now 
owns  as  her  sole  and  separate  property,  that  which  comes  to 
her  by  descent,  devise,  bequest,  gift,  or  grant,  ....  shall, 
notwithstanding  her  marriage,  be  and  remain  her  sole  and 
separate  property."  Mr.  Justice  Holmes,  Mr.  Justice  Barker, 
and  the  writer  of  this  opinion,  think  that  under  this  statute 
Simeon  B.  Simons  had  no  power  to  alienate  his  wife's  interest, 
believing  that  the  case  of  Pray  v.  Stebbins^  141  Mass.  219,  55 
Am  Rep.  462,  which  relates  to  the  validity  of  a  lease  made 
by  a  husband  while  the  joint  tenancy  continued,  has  no  bear- 
ing on  the  Question.  The  same  justices  also  think,  that  what- 
ever may  be  the  effect  of  the  various  statutes  then  in  force  as 
to  the  estate  ^^'  which  the  husband  and  wife  took,  the  wife 
was  entitled,  as  between  herself  and  her  husband,  to  bne-half 
to  her  separate  use:  See  Mander  v.  Harris,  L.  R.  27  Ch.  Div. 
166;  Jupp  V.  Buckwell,  L.  R.  89  Ch.  Div.  148.  But  the  other 
justices  are  of  opinion,  on  the  authority  of  Pray  v.  Stebbina^ 
141  Mass.  219,  55  Am.  Rep.  462,  that  the  General  Statutes, 
chapter  108,  section  1,  do  not  apply,  and  we  proceed  to  con- 
eider  the  case  irrespective  of  the  statutes  relating  to  married 
women. 

At  common  law  a  devise  to  husband  and  wife  vested  in 
them  an  estate  by  entireties;  not  strictly  a  joint  tenancy,  but, 
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as  said  by  Mr.  Justice  Wells  in  Wales  v.  Coffin,  13  Allen,  213, 
215,  ''  one  indivisible  estate  in  thein  both  and  the  survivor  of 
them"  :  See,  also,  Pierce  v.  Chace^  108  Mass.  264;  Pray  v.  Stelr- 
bins,  141  Mass.  219;  65  Am.  Rep.  462;  Donahue  v.  Hubbard^ 
154  Mass.  587;  26  Am.  St.  Bep.  271;  MorrU  v.  McCariy,  15» 
Mass.  11. 

While  the  husband  has  the  entire  right  to  the  use  and 
benefit  of  the  estate  during  coverture  {Pray  v.  SiebbvMy  141 
Mass.  219,  66  Am.  Rep.  462),  he  cannot  alienate  it.  Thus  in 
Fox  y.  Fletcher^  8  Mass.  274,  where  land  was  devised  to  a  hus- 
band and  wife,  the  wife,  who  survived  her  husband,  was  held 
entitled  to  maintain  a  real  action  against  a  grantee  in  fee  of 
her  husband.  So  in  Donahue  v.  Hubbard,  154  Mass.  537,  26 
Am.  St.  Rep.  271,  it  was  said  by  Mr.  Justice  Allen,  ''The 
peculiar  feature  of  this  kind  of  estate  is  that  each  ia  secure 
against  an  impairment  of  rights  through  the  sole  act  of  the 
other.*' 

The  bequest  in  this  case  is  to  the  husband  and  his  wife, 
"and  the  survivor  of  them,  and  the  heirs  of  such  survivor." 
A  conveyance  in  this  form,  at  common  law,  to  persons  not 
husband  and  wife  would  give  a  joint  estate  for  life,  and  a  con- 
tingent remainder  to  the  survivor:  2  Cruise,  Digest,  tit.  18, 
c.  1,  sec.  2,  note;  1  Oreenleaf  s  Cruise,  864  a;  Coke  on  Little- 
ton, 191  a;  In  re  Harnson,  8  Anstr.  836;  Vick  v.  Edwards,  3 
P.  Wms.  872;  Hannon  v.  Christopher,  34  N.  J.  Eq.  459. 

The  plaintiff  admits  that,  at  common  law,  a  bequest  to  bus* 
band  and  wife  vests  in  them  an  estate  by  entireties:  See  Oor* 
don  V.  Whieldon,  11  Beav.  170;  Atcheson  y.Atcheson,  11  Beav. 
485.  Ho  contends,  however,  that,  as  at  common  law  a  hua* 
band  may  dispose  of  his  wife's  personal  property  as  he  pleases^ 
he  has  the  same  right  where  the  property  is  held  by  entire* 
ties.  None  of  the  cases  which  he  cites  for  this  position  sup* 
port  it  There  is  no  doubt  that  shares  of  stock  may  be 
bequeathed  to  a  wife  for  life,  with  remainder  to  B.  In  such 
a  case,  at  common  law,  the  husband  ^^^  could  dispose  of 
only  the  life  interest  of  his  wife  in  the  shares.  And  where 
the  shares  are  left  by  will  to  a  husband  and  wife,  the  latter 
takes  a  life  interest  with  her  husband,  and  a  remainder  con- 
tingent on  her  surviving  him.  With  the  latter,  a  court  of 
equity  will  not  permit  him  to  meddle. 

In  Atcheson  v.  Atcheson,  11  Beav.  485,  where  a  legacy  was 
left  to  a  husband  and  wife,  it  was  held  thut  the  wife's  right 
to  it  by  survivorship  was  entitled  to  protection,  and  it  was 
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ordered  that  the  legacy  be  carried  to  the  joint  acootint  of  the 
husband  and  wife,  with  a  direction  to  pay  the  dividends  to 
the  husband  during  their  joint  lives,  with  liberty,  on  the 
death  of  either,  for  the  survivor  to  apply. 

In  Moffati  V.  Bumiej  18  Beav.  211,  a  bequest  was  made  to 
A  and  his  wife,  for  their  lives,  with  remainder  over,  and  it 
was  held  that  the  husband  and  wife  took,  not  in  joint  tenancy, 
but  for  their  joint  lives  and  the  life  of  the  survivor. 

In  Ward  v.  Wardy  L.  R.  14  Ch.  Div.  506,  where  a  husband 
and  wife  held  an  annuity  by  entireties,  it  was  held  that  the 
whole  of  it  was,  during  their  joint  lives,  liable  to  the  husband's 
debts,  but  the  order  was  only  to  pay  during  the  life  of  the 
husband:  See,  also,  Godfrey  v.  Bryan^  L.  R.  14  Ch.  Div.  516; 
Craig  v.  Craig,  3  Barb.  Ch.  76,  106. 

It  follows,  in  the  opinion *of  a  majority  of  the  court,  that 
Mrs.  Simons  will  be  entitled  to  the  shares  of  stock  should  she 
survive  her  husband.  The  mere  fact  that  the  husband  placed 
the  certificate  in  the  possession  of  his  wife  gave  her  no  addi- 
tional rights:  Cumming%  v.  Cummings,  143  Mass.  340. 

The  result  is  that  the  plaintiif  is  entitled  to  the  dividends 
on  the  stock  during  the  joint  lives  of  the  husband  and  wife, 
and  is  entitled  to  the  shares  in  the  contingency  of  the  hus- 
band surviving  his  wife.  If,  however,  the  wife  survives  her 
husband,  she  is  entitled  to  the  shares  absolutely. 

As  the  bank  has  not  been  made  a  party  to  this  suit,  no 
order  can  be  passed  directing  it  to  do  any  thing.  And,  as  the 
wife  has  an  interest  in  the  shares,  there  is  no  ground  for  di- 
recting her  to  deliver  the  certificate  to  the  plaintifiT,  as  the 
case  now  stands.  If,  before  a  final  decree  is  entered,  the 
plaintifi*  desires  to  amend  bis  bill  by  making  the  bank  aparty« 
and  to  have  a  trustee  appointed  to  hold  the  shares  in  accord- 
ance with  this  opinion,  he  may  apply  to  a  single  justice  for 
this  purpose. 

So  ordered. 

^'^  The  chief  justice,  and  Justices  Knowlton  and  Morton, 
think  that  the  statutes  enabling  married  women  to  take,  hold, 
manage,  and  dispose  of  real  and  personal  property  as  if  they 
were  sole,  do  not  apply  to  the  estate  or  title  by  entireties  of 
husband  and  wife  in  personal  property  any  more  than  in  real 
property:  Pray  v.  StebbinSy  141  Mass.  219;  55  Am.  Rep.  462. 
They  also  think  that  the  will  vested  in  the  husband  and  wife 
m  title  by  entireties  in  the  shares  in  question.    It  follows  that 
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the  power  over  the  shares  is  to  be  settled  by  the  common  lair. 
By  that  law  the  husband  became,  upon  marriage,  the  abso- 
lute owner  of  all  the  wife's  chattels  in  possession:  Legg  ▼• 
Legg^  8  Mass.  99;  Commonwealth  ▼•  Manley,  12  Pick.  173« 

Upon  reducing  her  choses  in  action  to  possession,  he  be* 
came  the  absolute  owner  of  them  also.  If  he  did  not  reduce 
them  to  possession,  and  she  survived,  him,  she  took  them  by 
virtue  of  her  survivorship:  Hayward  v.  Hayward,  20  Pick.  517. 

If,  therefore,  these  shares  had  belonged  absolutely  to  the 
wife,  the  husband  could  have  disposed  of  them  at  common 
law,  as  he  has  done,  and  thus  would  have  extinguished  com- 
pletely  the  wife's  right  of  survivorship.  But  these  shares 
were  not  the  wife's.  The  title  to  them  was  in  the  husband 
and  wife  by  entireties.  The  whole  of  the  title  was  in  the  hue- 
band  as  well  as  in  the  wife.  Her  right  of  survivorship  can- 
not possibly  be  greater  when  the  whole  title  is  in  her  husband, 
as  well  as  in  herself,  than  when  it  is  solely  in  herself.  No 
case  to  which  we  have  been  referred  holds  that  at  common 
law  the  wife  has  a  right  of  survivorship  in  a  chose  in  action, 
cither  belonging  solely  to  herself,  or  to  her  husband  and  her- 
self by  entireties,  which  is  incapable  of  extinguishment  by 
the  husband  in  his  lifetime.  On  the  contrary,  it  was  said  in 
substance,  in  Ateheson  v.  Aicheaorif  11  Beav.  485,  which  is  re- 
lied on  by  the  majority  of  the  court,  and  which  was  a  case  of 
a  legacy  to  a  husband  and  wife,  that  her  right  to  the  whole  as 
survivor  was  dependent  on  the  fact  that  it  had  not  been  dis* 
posed  of  by  the  husband  in  his  lifetime;  and  in  Ward  ▼• 
Ward,  L.  R.  14  Ch.  Div.  606,  it  was  distinctly  held  that  the 
wife's  riglit  as  tenant  by  the  entirety  of  an  annuity  given  to 
herself  and  husband  during  their  joint  lives  was  not  prop- 
erty of  the  wife,  out  of  which  a  settlement  could  be  made 
under  direction  of  the  court  for  her  benefit.  The  cases  in 
regard  to  the  husband's  right  over  the  wife's  real  estate,  or 
over  real  estate  belonging  to  himself  and  wife  by  entireties* 
^^^  stand  on  a  dififerent  ground,  and  furnish  no  guide  in  a 
case  like  this.  No  doubt,  when  an  assignee  in  insolvency  of 
the  husband  or  his  creditors  comes  into  equity  to  compel  a 
conveyance  of  the  wife's  choses  in  action,  the  court  may  re- 
quire a  provision  for  the  wife  to  be  made  out  of  the  property 
which  they  seek  to  reach,  even  to  the  extent  perhaps  of  requir- 
ing the  whole  property  to  be  applied  to  her  benefit.  Such  was 
t))e  case  of  Davis  v.  Netoton,  6  Met.  537,  643.  It  may  also  be 
true  that  where  a  husband  and  wife  are  possessed  of  personal 
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property  per  my  et  per  tout^  a  court  of  equity  will,  for  good 
reasons,  protect  the  wife's  right  of  survivorship  by  preventing 
the  husband  before  he  has  done  so  from  disposing  of  the 
property  during  their  joint  lives.  Such  was  the  case  of  Ward 
Y.  Wardy  L.  R.  14  Ch.  Div.  506.  But  neither  the  principle  of 
Davis  V.  Newton^  6  Met.  537,  nor  that  of  Ward  v.  Ward,  applies 
liere.  The  wife's  title  by  the  entirety  with  her  husband  was 
not  her  separate  property;  and  the  husband  has  conveyed  to 
the  complainant,  by  an  absolute  conveyance  for  a  valuable 
consideration,  the  whole  title  to  the  shares  in  question,  as  he 
has  the  right  to  do  at  common  law,  and  has  extinguished  the 
wife's  right  of  survivorship. 

It  is  conceded  that  the  mere  fact  that  the  certificate  was 
placed  in  her  possession  by  her  husband  gave  her  no  addi- 
tional rights. 

We  think  that  there  should  be  a  decree  in  favor  of  the  com- 
plainant.   

Eirrntarnn— Ck)wxTAiici  bt  Etther  HasBAHD  ob  Wivb  Alovb.— 
Keither  the  hntlMiid  nor  wife  can  convey  an  estate  ▼eeted  in  them  at  ten« 
ante  in  the  entirety,  nnleae  the  other  joins  in  the  instrument:  Naykr  v. 
JJinock,  96  Mich.  182;  35  Am.  St.  Rep.  505,  and  note;  Bo^ertown  NaL  Bank 
w.  Hariman,  147  Pa.  St  558;  30  Am.  St.  Rep.  759;  Bruce  ▼.  NichoUon,  109 
19.  C.  292;  26  Am.  St.  Rep.  562,  and  note;  Enyeari  v.  Kepler,  118  Ind.  84| 
iO  Am.  St.  Rep.  94,  and  note  with  the  cases  collected.  See,  also^  the  ex* 
tended  note  to  BuUU  ▼.  InhWf  24  Am.  Rep.  65. 

Ten  A  NOT  bt  Entibetibb  nr  Personal  Pbopbrtt.— While  there  w 
many  cases  recognizing  the  existence  of  tenancy  by  the  entireties,  and  that 
it  has  survived  general  statntes  abolishing  joint  tenancy  and  regulating  the 
a^parate  property  of  married  women,  and  in  some  instances  rescuing  such 
property  from  the  control  of  their  husbands,  doubt  still  exists  in  the  United 
States  as  to  whether  an  estate  by  the  entireties  may  exist  in  personal  prop« 
<erty,  and  still  greater  doubt,  supposing  it  to  exist,  as  to  the  right  of  the  hua> 
iMind  therein,  and  the  means,  if  any,  which  may  be  taken  to  secure  to  the 
-wife  her  ultimate  right  of  survivorship  should  her  life  be  prolonged  beyond 
4hat  of  her  husband.  We  have  heretofore  remarked  that  so  able  and  careful 
a  writer  as  Mr.  Bishop  has,  with  his  usual  force  and  strength  of  conviction, 
said  that  this  tenancy  is  entirely  inapplicable  to  personal  property,  and  that 
"  since  the  wif^  cannot  own  penonal  property  in  her  possession  in  her  own 
rights  but  whatever  title  she  has  to  such  property  vests  in  the  husband,  if  a. 
chattel  is  given  or  sold  to  husband  and  wife  jointly,  the  title  passes  wholly 
to  him**:  Bishop  on  the  Law  of  Married  Women,  sec.  211.  His  views  upoa 
this  subject  are  unquestionably  in  accord  with  decisions  in  some  parts  of  the 
United  States:  Matter  qfAibrteht,  136  N.  Y.  91;  32  Am.  St  Rep,  700;  Wait 
y.  Bcvee,  35  Mich.  425.  No  decision  of  this  purport  exists  in  England  so 
-far  as  we  are  aware.  We  have  referred  to  the  decisions  upon  this  subject  in 
the  note  to  Den  v.  Hardenbergh,  10  N.  J.  L.  42;  18  Am.  Dec.  371;  and  in 
Freeman  on  Cotenancy  and  Partition,  sec  68;  and  notwithstanding  tha 
American  cases  as  dted  above  we  adhere  to  our  view  that  tenancy  by  the  en« 
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ttreiiet  may  ezlit  in  personal  at  well  at  in  real  aetata.  The  following  eom-^ 
paratiFely  reoent  deciaione  rapport  onr  oonviction:  Bramberry't  Appeal,  166- 
Pa.  8t  628;  86  Am.  St.  Rep.  64;  OOlam  r.  Dixon,  66  Pa.  St.  396;  Qodfrtu  ▼• 
Bryaoi,  14  Ch.  Dir.  616;  Ward  v.  Ward,  14  Ch.  Div.  606;  Mander  w.  Harris, 
87  Oh.  Dir.  166;  Jupp  t.  Btiekwell,  S9  Ch.  Div.  148;  Phelp§  r.  Simams,  15» 
Maes.  415;  anie,  p.  49a 

Bat  conceding  tenancy  by  the  entiretiee  to  exist  in  personal  property,, 
doubt  remaios  concerning  the  respective  interests  of  the  husband  and  wiie^ 
and  as  to  the  extent  of  his  dominion  over  the  property  and  the  power  of  tha 
courts  to  interpose  to  protect  her  interest  therein.    In  one  case  in  whick 
crops  had  been  raised  upon  land  owned  by  the  entireties  it  was  held  that 
they  could  not  be  sold  under  execution  against  the  husband.     An  injnnctio» 
was  issued  to  prevent  such  sale:  PaUan  y.  Banian,  68  Ind.  245;  34  Aio.  Bep. 
254.     Bikt  there  is  nothing  in  the  opinion  of  the  court  from  which  we  can 
determine  whether  its  decree  waa  the  result  of  its  conviction  that  chattela 
held  by  this  tenancy  are  never  subject  to  execution  against  the  hnsband,  or 
that  they  should  be  deemed,  as  between  husband  and  wife  and  the  creditors 
of  the  former,  as  part  of  the  real  property  upon  which  they  were  produced, 
and  exempt  from  execution  becaase  such  property  was  exempts     This  latter 
reason,  whether  it  influenced  the  court  or  not,  cannot  be  regarded  as  sound, 
because  while  it  is  not  possible,  under  an  execution  against  the  husband*  to 
affect  the  wife's  ultimate  right  of  survivorship  in  real  property,  yet  it  is  dear 
that  in  the  absence  of  statutes  to  the  contrary  his  life  estate  therein  may  b« 
levied  upon  and  sold,  and  the  purchaser  thereby  invested  with  a  right  oi 
possession  subject  to  termination  only  upon  the  death  of  the  husband  in  th» 
lifetime  of  his  wife:  Freeman  on  Coteoancy  and  Partition,  sec.  74.     As  to 
all  chattels  and  chattel  interests  hold  by  this  tenancy,  in  the  absence  of 
statutes  limiting  the  husband's  control,  he  has  the  same  right  to  recover 
possession  and  to  use  and  control  the  property  daring  the  life  of  his  wife  as 
if  such  chattels  were  a  part  of  her  sole  personal  estate,  including  the  right 
to  receive  any  moneys  due  thereon  in  case  they  consist  of  annuities  or  chose* 
in  action,  and  the  wife  cannot,  by  reeorting  to  a  court  of  equity  nor  other- 
wise, obtain  a  decree  of  settlement  in  her  favor  whereby  any  portion  thereof 
or  of  the  income  therefrom,  shall  be  set  aside  for  her  nae  or  support:  WtOrd 
r.  Ward,  14  Oh.  Div.  506;  Godfrey  v.  Brpan,  14  Oh.  Div.  516;  Aiekewm  r. 
Atrheson,  11  Beav.  485,    On  the  other  hand  it  is  probable  that  oaaeamay^ 
arise  in  which  the  courts  will  protect  from  alienation  or  from  other  dispoai* 
tion  by  the  hmsbaud  of  the  property  whioh  will  defeat  her  right  of  aorvivor* 
ship,  and  it  ia  dear  that  the  coarta  will  not  assist  him  in  defeating  aooh 
right,  and  that  as  to  the  personal  property  held  by  this  tananoy  which  nay 
remain  after  hia  death  ahe  is  the  sde  owner  thereof  by  right  of  aonrivorship: 
Ward  V.  Ward,  14  Oh.  Div.  506;  Atehaom  r.  Atehmn^  11  Baftv,  486$  Fhe^ 
r.  8imom  m  Mam.  4lil  tmk,  jf.  iML 
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GhIPMAN   V.    PfiABODT. 
[IM  MiJiAcaranni^  4».} 

Cnvmor  or  Law&^Aji  AniomiKnT  bt  a  Covbt  oI  Intolvuioy  •(  om 

state  cannot  of  itt  own  force  convey  to  the  Meignee  the  title  to  land 
■itnate  in  another  state,  nnlees  the  laws  of  the  latter  state  accord  to  the 
assignment  that  effect. 
Odxfuot  or  Law8.--If  Thxbb  Abb  Two  Iii80ltbnoib8  ob  Babuvptcibi 
-of  the  person  in  different  states,  the  title  of  the  assignee  to  the  land  of 
4he  debtor  sitoate  in  each  must  be  determined  by  the  laws  of  the  state 
-where  the  land  is  situated.  Therefore  a  mortgage  or  trantfer  of  lands 
by  an  insolvent  Talid  in  the  state  in  which  they  are  situated  etnnot  \% 
avoided  in  the  other  stete  because  forbidden  by  ito  laws. 

Suit  by  the  assignee  in  insolvency  of  Dudley  Hall  and 
Dudley  C*  Hall  to  compel  Francis  H.  Peabody  to  assign  a 
mortgage  of  land  in  Maine  to  him,  made  to  him  by  one  of  the 
in8olvent& 

■ 

J.  X^wtfO,  /•  Lauellf  Jr.^  for  the  defendants. 

O.  0.  Shattuek  and  W.  B.  French,  for  the  plaintiff. 

^*^  Field,  C.  J.  This  case  comes  before  us  upon  demurrer 
to  the  plaintiff's  bill.  It  appears  from  the  bill  that  Dudley 
Hall  and  Dudley  G.  Hall  were  partners,  under  the  name  of 
Dudley  HaM  and  Company,  We  infer  that  both  were  inhab* 
itantB  of  this  commonwealth.  They  filed  a  voluntary  peti* 
tion  in  insolvency  in  the  court  of  insolvency  for  the  county  of 
Middlesex,  in  this  commonwealth,  and  were  duly  adjudged 
insolvent  debtors,  and  the  plaintiff  and  one  Haskina  were  ap* 
pointed  assignees  pf  the  joint  and  separate  estates  of  said 
partners,  and  we  infer  that  an  assignment  of  their  joint  and 
separate  estates  was  duly  made  to  them  pursuant  to  Public 
fitatutes,  chapter  157,  sections  44,  46.  Haskins  has  since 
died,  and  the  plaintiff  is  now  the  sole  assignee.  On  Decern- 
ber  17,  1890,  Dudley  C.  Hall,  then  being  insolvent,  conveyed 
by  a  deed  of  mortgage  to  Frank  E.  Peabody,  one  of  the  de- 
fendants, about  twenty-eight  thousand  acres  of  timber  land 
situated  in  the  county  of  Aroostook,  in  the  state  of  Maine. 
This  mortgage  was  made  to  secure  a  pre-existing  indebted- 
ness of  the  firm  of  Dudley  Hall  and  Company  to  the  firm  of 
Kidder,  Peabody  and  Company,  in  which  Frank  E.  Peabody 
was  a  partner  with  the  other  defendants,  and  Kidder,  Peabody 
and  Company  had,  when  the  mortgage  was  made,  reasonable 
«au8e  to  believe  that  said  Dudley  C.  Hall  and  said  Dudley  Hall 
and  Company  nvere  insolvent,  and  that  the  conveyance  was 
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made  in  fraud  of  ^*  the  laws  of  Massachusetts  relating  to 
insolvency.  On  March  10,  1891,  this  land  was  attached  oa 
mesne  process  bj  the  Manufacturers'  National  Bank  of  Boston, 
and  bj  Stetson  and  Company  of  Bangor,  Maine,  on  writs  return- 
able to  the  supreme  judicial  court  of  Maine.  On  May  9, 1891, 
certain  creditors  of  Dudley  C.  Hall  filed  a  petition  in  insolvency 
against  him  in  the  court  of  insolvency  for  the  county  of  Pe* 
nobscot  in  Maine,  and  he  was  duly  adjudged  an  insolvent 
debtor;  the  plaintiff  and  said  Haskins  were  duly  appointed 
by  that  court  assignees  of  his  estate,  and  we  infer  that  an  aa» 
signment  of  his  estate  was  duly  made  to  the  assignees.  The 
plaintiff  is  now  the  sole  assignee  of  that  estate.  It  is  alleged 
that  by  the  laws  of  Maine  the  attachments  on  this  land  were 
discharged  by  reason  of  this  assignment  When  these  attach* 
ments  were  made,  the  statutes  of  Maine  did  not  permit  pro- 
ceedings in  insolvency  against  a  nonresident  debtor,  and  w» 
infer  that  Dudley  0.  Hall  was  never  an  inhabitant  of  that 
state,  but  on  March  27,  1891,  the  legislature  of  Maine 
amended  the  statutes  relating  to  insolvency  by  an  amendment 
which  took  effect  on  May  2,  1891,  whereby  nonresident  debt- 
ors holding  personal  property  or  real  estate  within  that  state 
could  be  put  into  insolvency,  and  it  was  under  this  amend* 
ment  that  Dudley  C.  Hall  was  adjudged  an  insolvent  debtor 
in  that  state.  By  the  statutes  of  Maine,  conveyances  of  prop- 
erty by  the  debtor  in  fraud  of  the  insolvency  laws  of  that 
state  can  be  avoided  by  the  assignee  if  made  within  four 
months  of  the  filing  of  the  petition  by  or  against  the  debtor; 
by  the  statutes  of  Massachusetts,  such  conveyances  can  be  sa 
avoided  if  made  within  six  months  of  the  filing  of  such  a  pe- 
tition. The  mortgage  to  Frank  E.  Peabody  was  made  withia 
six  months  of  the  filing  of  the  petition  in  Massachusetts,  but 
more  than  four  months  before  the  filing  of  the  petition  in 
Maine. 

The  bill  then  alleges  as  follows:  "The  plaintiff,  as  assignee 
of  the  joint  and  separate  estates  of  Dudley  Hall  and  Dudley 
C.  Hall  under  the  deed  of  assignment  from  the  judge  of  the 
court  of  insolvency  for  the  county  of  Middlesex,  in  this  com-^ 
monwealth,  has  no  standing  in  the  courts  of  the  state  of 
Maine,  and  cannot  maintain  an  action  either  at  law  or  in 
equity  to  test  the  validity  of  the  conveyance  from  said  Dudley 
C.  Hall  to  the  defendant,  Frank  E.  Peabody,  nor  can  the 
plaintiff  as  assignee  of  the  individual  estate  of  Dudley  C.  Hall^ 
under  the  deed  of  assignment  ^^*  from  the  court  of  insoK 
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▼encj  for  the  county  of  Penobscot  and  state  of  Maine,  main- 
tain  an  action  at  law  or  in  equity  against  said  defendant  in 
the  state  of  Maine,  because  the  conveyance  from  said  Dudley 
G.  Hall  to  the  defendant,  Frank  E.  Peabody,  was  made  more 
than  four  months  before  the  proceedings  in  insolvency  were 
instituted  in  said  court  of  insolvency  for  the  county  of  Penob* 
Bcot  against  said  Dudley  C.  Hall.'' 

We  cannot  take  judicial  notice  of  the  statutes  of  Maine, 
and  do  not  here  undertake  to  construe  them.  We  merely 
state  the  effect  of  them  as  alleged  in  the  bill.  The  assign- 
ment by  the  court  of  insolvency  in  Massachusetts  would  not 
of  its  own  force  convey  to  the  assignees  appointed  by  that 
court  the  title  to  the  land  of  Dudley  C.  Hall  situated  in 
Maine,  unless  the  laws  of  Maine  gave  it  such  an  effect,  and 
the  bill  must  be  taken  to  allege  that  this  assignment  did  not 
convey  to  them  the  title  to  this  land:  Eddy  v.  Winchester^ 
60  N.  H.  63;  Osbcm  v.  Adame,  18  Pick.  245;  Taylor  v.  Columi- 
bian  I'M.  Co.,  14  Allen,  853. 

The  contention  is  that  it  is  the  object  of  our  statutes  relat- 
ing to  insolvency  to  vest  in  the  assignee  all  the  property  of 
the  debtor  within  and  without  the  commonwealth,  not  spe- 
cifically excepted,  and  that,  although  the  assignment  may 
not  of  its  own  force  operate  to  convey  real  property  situated 
without  the  commonwealth,  yet  the  debtor  can  be  compelled, 
under  Public  Statutes,  chapter  157,  section  74,  to  execute  to 
the  assignee  conveyances  of  any  part  of  his  estate,  real  or 
personal,  although  it  is  situate  without  the  commonwealth: 
See  Pub.  Stats.,  c.  157,  sees.  46,  70,  75, 93, 96, 98;  Stats.  1886, 
c.  322.  We  assume,  without  deciding  it,  that  it  is  the  inten- 
tion of  our  statutes  to  reach  the  real  property  of  the  debtor 
without  the  commonwealth  if  it  can  be  done,  and  that  this 
may  sometimes  be  done  by  means  of  a  conveyance  executed 
by  him,  and  that  the  remedy  provided  by  section  75  is  not 
exclusive,  but  that  a  court  of  equity  may  compel  such  a 
conveyance.  We  understand,  however,  that  by  force  of  the 
insolvency  proceedings  in  Maine,  the  title  to  this  land,  what- 
ever it  was,  held  by  Dudley  C.  Hall  at  the  time  of  filing  the 
petition  against  him,  vested  in  the  assignees  appointed  there. 
It  happens  that  the  same  persons  were  appointed  assignees 
in  Massachusetts  and  in  Maine,  but  they  might  have  been 
different  persons.  Dudley  C.  Hall  is  not  a  party  to  the  pres- 
ent suit,  and  the  plaintiff  does  not  seek  any  conveyance  from 
him.    The  plaintiff,  as  assignee  in  ^^  Massachusetts,  seeks 
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an  assignment  of  the  mortgage  given  to  Frank  E.  Peabody, 
although  not  the  assignment  of  the  mortgage  debt  If  he 
should  obtain  it,  he  would  then  apparently  hold  the  mortgage 
as  assignee  in  Massachusetts,  and  the  equity  of  redemption 
as  assignee  in  Maine.  If  the  effect  of  such  an  assignment 
would  be  to  render  the  mortgage  void,  or  if  the  mortgage 
should  be  declared  void,  the  result,  so  far  as  appears,  would 
be  that,  as  assignee  in  Maine,  he  would  hold  the  land  free 
from  the  mortgage.  If  the  assignees  were  different  persons, 
could  it  be  contended  that,  if  the  mortgage  was  assigned  to 
the  plaintiff  as  assignee  in  Massachusetts,  be  could  keep  the 
mortgage  alive  and  foreclose  it,  unless  the  assignee  in  Maine 
should  pay  him  the  amount  of  the  debt  it  was  given  to  secure? 
By  the  statutes  of  Maine  the  mortgage  is  good  as  against  the 
assignees  appointed  there. 

Whatever  may  be  the  general  rule  in  bankruptcy  or  insol- 
Tency  proceedings  as  to  foreign  lands,  we  think  that  when 
there  are  two  bankruptcies  or  two  insolvencies  of  the  same 
person  in  different  jurisdictions,  the  title  of  the  assignee  to 
the  land  of  the  debtor  situated  in  one  jurisdiction  must  be 
determined  by  the  law  of  the  place  where  the  land  is  situated. 
As  by  the  law  of  Maine  this  mortgage  is  good  against  the 
plaintiff  as  assignee  in  Maine,  we  are  of  opinion  that  it  can- 
not be  avoided  by  him  as  assignee  in  Massachusetts,  See 
Chipman  v.  Manufaciurerff  Nat  Bank^  156  Mass.  147;  Bateh^ 
tiler  V.  National  Bank  of  the  Republic^  157  Masa.  83. 

Bill  dismissed.  

Conflict  of  Laws— Asstonhknt  for  thk  Bbneftt  of  Crkditor&— An 
assignment  of  property  for  the  benefit  of  creditors,  valid  by  the  laws  of 
another  state,  where  made,  will  not  be  npb^d  by  the  courts  of  Minnesota 
when  eontrary  to  the  policy  and  laws  of  that  state  as  to  the  property  situ* 
ated  there:  MaUer  of  Dalpay^  41  Minn.  532;  16  Am.  St  Eep.  729,  and  note. 
Konresidents  are  affected  by  insolvent  laws  only  so  far  as  they  control  the 
disposition  of  the  property  within  the  state:  Macdonald  r.  JFfm  NaL  Bofik, 
47  Minn.  67;  2S  Am.  St  Rep.  828,  and  note.  The  ralidity  of  an  assign- 
ment of  lands  for  the  benefit  of  oreditors  mmst  be  determined  by  the  law  of 
the  state  where  the  lands  are  situated:  Moore  ▼.  Churchf  70  Iowa,  206;  59 
Am.  Rep.  439,  and  note;  Strieker  ▼.  Tinkham,  85  Ga.  17S;  S9  Am.  Deo.  280; 
Loving  ▼.  Pairo,  10  Iowa,  282;  77  Am.  Dec.  108;  Varnum  ▼.  Camp^  18  N.  J.  L. 
826;  26  Am.  Dee.  476,  and  extended  note;  WaUer*  ▼.  Whiilock,  9  Fla.  S6^ 
76  Am.  Dee.  007,  and  note.  See  the  notes  to  Tkmrtlm  ▼•  Boio^lM,  97  Ass. 
Dec.  855;  Mariin  r,  PoUer,  71  Am.  Deo.  600,  and  the  estendod  note  to  Mam- 
ford  ▼•  PaiM^  78  Am.  Dec.  595. 
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KoBMiLLB  V.  Gill. 

DM  UAaucmmmB,  427.) 

Fabtt  Walls.— Thb  Owmkb  of  Lakj>  ik  Building  a  Pabtt  Wall  ytMy 
OD  his  own  land  and  partly  on  that  lying  adjacent  has  no  right,  againtt 
the  ohjeotion  of  the  adjacent  owner,  to  leave  openings  in  the  walls  for 
windows,  to  he  used  for  his  own  convenience  until  such  time  as  his 
neighhor  shall  build  upon  the  adjacent  land. 

A  Party  Wall  o&  Pabtition  Wall  IIbavs  a  Solid  Walu 

Suit  to  enjoin  tbe  defendant  from  using  a  wall  put  up  by 
him  on  tbe  line  dividing  bis  estate  from  plaintiffs,  for  any 
otber  purpose  tban  tbat  of  resting  timbers  thereon,  and  to 
«njoin  him  from  building  windows  therein. 

S.  L.  Whipple^  for  the  defendant 

/.  R.  Murphy^  for  the  plaintiffs. 

^*^  Allxn,  J.  The  principal  question  is  whether  the  owner 
of  land  in  building  a  party  wall  partly  upon  his  own  land  and 
partly  upon  that  lying  adjacent  has  a  right,  against  the  ob- 
jection of  the  adjacent  owner,  to  leave  openings  in  the  wall 
for  windows,  to  be  used  for  his  own  convenience  until  such 
time  as  his  neighbor  shall  bUild  upon  the  adjacent  land.  We 
are  of  opinion  that  he  has  no  such  right.  The  ownership  of 
the  land  under  a  party  wall  remains  in  the  several  owners, 
«ubject  to  the  easement  of  supporting  the  building  upon  each 
lot  by  means  of  the  common  wall.  This  easement  is  limited 
to  what  is  necessary  for  that  purpose.  The  maintenance  of 
windows  by  one  owner  against  the  objection  of  the  other  is 
inconsistent  with  the  title  and  rights  of  the  latter.  By  usage 
tbe  words  *' party  wall"  and  '^ partition  wall"  have  come  to 
mean  a  solid  wail.  Various  reasons  of  inconvenience  or  peril 
have  been  assigned  for  the  doctrine,  ^*^  but  they  are  all 
referable,  we  think,  to  the  general  doctrine  that  the  easement 
is  only  a  limited  one,  and  it  is  not  to  be  extended  so  as  to  in« 
^lude  rights  and  privileges  not  belonging  to  the  character  of 
a  wall  which  is  to  be  owned  in  common,  and  in  which  the 
rights  of  each  owner  are  equal.  This  question  has  not  here- 
tofore been  deterniined  in  this  state,  though  other  questions 
relating  to  party  walls  have  arisen:  Vinton  v.  Oreene,  168 
Haas.  426;  Everett  v.  Edwards,  149  Mass.  688;  14  Am.  St. 
Rep.  462;  Matthews  v.  Dixey,  149  Mass.  695;  Q^inn  v.  Moree^ 
130  Mass.  817;  Phillips  v.  Bordman,  4  Allen,  147.  The  de- 
cisions in  these  cases  are  not  directly  applicable,  but  in  other 
•tates  the  almost  uniform  current  of  decision  has  been  against 


442  Douglas  v.  Stetson*  [M 

the  right  to  leave  such  openings  in  party  walls:  Partridge  ▼• 
Qilhert,  15  N.  Y.  601,  614;  69  Am.  Dec.  632;  BrooU  v.  CuHu^ 

60  N.  Y.  639;  10  Ana.  Rep.  545;  St.  John  v.  Sweeney,  59  How. 
Pr.  175;  Trauie  v.  While,  46  N.  J.  Eq.  437;  VoUmei^e  Appeal^ 

61  Pa.  St.  118;  MUru'B  Appeal,  81  Pa.  St  54;  IngaU  v.  Ph^ 
mondon,  75  III.  118;  Gibaon  v.  Holden,  115  111.  199;  56  Am. 
Rep.  146;  Bloch  v.  hham,  28  Ind.  87;  92  Am.  Dec.  287;  Sid- 
livan  V.  Oraffort,  85  Iowa,  531 ;  Graves  v.  Smith,  87  Ala.  450; 
18  Am.  St.  Rep.  60;  Dauenhauer  v.  Devine,  51  Tex.  480;  32 
Am.  Rep.  627;  8  Kent's  Commentaries^  437,  and  note. 

Decree  affirmed.  

Partt  Walls  Most  Obdinarilt  Bk  CoturrRUVD  to  Mkan  a  Solid  Walli 
Graves  ▼.  Smith,  87  Ala.  450;  13  Am.  8t.  Rep.  60,  and  note;  but  in  Ham* 
nutnn  ▼.  Jordan,  129  N.  T.  61,  it  was  held  that  the  term  "partjp  wall  **  doe* 
not  neoesaarily  imply  a  aolid  etmctare. 

Pabtt  Walls — Opbkings  in. — One  part  owner  of  a  party  wall  may  be 
enjoined  at  the  enit  of  the  other  from  making  windows  or  other  openings  ia 
the  wall:  Oravea  ▼.  Smith,  87  Ala.  450;  13  Am.  St.  Rep.  60,  and  note;  Bar* 
her  y.  Evans,  101  Mo.  661;  20  Am.  St  Rep.  646.  See  the  extended  note  t# 
Bloek  T.  Isham,  92  Am.  Dee.  297. 


Douglas  v.  Stbtson. 

[IM  MAflBACHDBSm,  428.] 

UoRTOAOB,  RussuB  OF. — If  the  note  aecnred  by  a  mortgage  of  ehattels  im 
fully  satisfied,  but  subsequently  the  mortgagor  procures  a  new  loan 
of  Uie  mortgage  and  reissues  the  note  and  redelivers  the  mortgage  te 
him  with  an  oral  agreement  that  all  the  written  privileges  and  powers 
contained  in  the  mortgage  shall  be  revived  for  the  purpose  of  securing 
this  loan,  this  transaction  does  not  vest  in  the  mortgagee  any  title  t» 
the  goods  mortgaged,  there  being  no  delivery  of  such  goods  to  him. 
Especially  is  this  true  where  the  second  loan  is  for  a  different  amount 
from  the  first,  and  the  mortgage  was  executed  both  by  the  mortgagor 
and  his  wife,  and  the  oral  agreement  was  made  by  him  alone. 

Tort  for  the  conversion  of  certain  chattels.  The  defend* 
ant  claimed  to  have  a  right  to  the  possession  thereof  under  a 
mortgage  made  March  8,  1889,  by  plaintiff  and  his  wife  to 
secure  the  payment  of  three  hundred  dollars  witliin  three 
months  after  date.  On  January  8,  1890,  this  amount  waa 
paid  in  full,  and  it  was  claimed  that  at  that  time  plaintiff 
said  to  defendant,  '*I  do  not  know  how  long  before  I  shall 
need  this  money  again,"  to  which  defendant  replied,  **Keep 
your    papers  and   you   can    reborrow   what  you    desire  at 
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any  time.''  This  conversation  was,  however,  denied  by  th» 
plaintiff.  The  mortgage  was  not  discharged  of  record,  but 
the  note  and  mortgage  were  returned  to  the  plaintiff,  who  kept 
them  until  March  12,  1890,  when  he  applied  for  and  obtained 
a  loan  of  defendant  of  one  hundred  and  twenty  dollars,  and 
returned  to  defendant  the  old  note  and  mortgage,  and  there^ 
was  evidence  tending  to  prove  that  plaintiff  and  defendant 
agreed  that  the  mortgage  should  be  revived  for  the  purpose  of 
securing  the  new  note.  Interest  becoming  in  default  on  thi» 
second  loan,  defendant  took  possession  of  the  property,  against 
plaintiff's  objection,  and  sold  it  at  public  auction. 

C.  E.  Washburn,  for  the  plaintiff. 

R,  R.  Oilman  and  W.  H.  Mitchell^  for  the  defendant 

^^^  MoBTON,  J.  By  the  mortgage  of  March  8,  1889,  the- 
defendant  acquired  a  defeasible  title  to  the  goods,  subject  to  b» 
defeated  and  revested  in  the  mortgagors  upon  performance  of 
the  conditions  of  the  mortgage:  Landon  v.  Emmons^  97  Mass.. 
87;  Weeks  v.  Bakery  152  Mass.  20,  and  cases  cited.  The  pay-^ 
ment  by  the  mortgagors,  without  any  thing  more,  of  the  8ua> 
secured  by  the  mortgage,  operated  of  itself  to  discharge  the^ 
mortgage;  and  the  mortgagors  were  thereupon  in  possession 
of  the  goods  as  of  their  former  title:  Parke  v.  Hallj  2  Pick.. 
206,  210,  211;  Clafiin  v.  Godfrey,  21  Pick  1;  MerHll  v.  ChaBe^ 
3  Allen,  339;  Joelyn  v.  Wyman^  6  Allen,  62;  Franklin  Bank  v.. 
Pratt,  81  Me.  501;  Mead  v.  York,  6  N.  Y.  449,  451;  57  Am. 
Dec.  467.  The  defendant  relies  upon  a  reissue  to  him  by  the^ 
plaintiff  of  the  note  for  a  new  loan,  accompanied  by  a  rede» 
livery  of  the  mortgage  with  the  agreement  that  all  the  rights,, 
privileges,  and  powers  ^*^  contained  in  the  mortgage  deed 
should  be  revived  for  the  purpose  of  securing  him  for  th» 
loan  thus  made  to  the  plaintiff.  The  question  is  whether 
this  transaction  vested  the  title  to  the  goods  in  the  defend* 
ant,  it  not  being  claimed  that  there  ever  was  any  delivery^ 
of  them  to  him,  or  that  he  acquired  any  right  to,  or  au-^ 
thority  over,  them,  except  by  this  transaction.  We  do  not 
think  it  did.  The  reissue  of  the. note  for  a  valuable  con* 
sideration  certainly  did  not  convey  to  the  defendant  a  title,, 
defeasible  or  otherwise,  to  the  goods  {Merrill  v.  Chase,  8  Allen^ 
889):  did  the  redelivery  of  the  mortgage  deed,  under  the  cir» 
curastances,  and  with  the  agreement  set  forth?  It  is  said  ia 
Bolle's  Abr.  Faits  (N)  8,  page  26,  that,  *Mf  a  man  seal  and  de* 
liver  a  deed,  and  then  the  seal  is  torn  off  from  such  deed,  if 
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be  seals  and  delivers  it  again,  though  the  same  writing  re- 
mains, that  is  still  a  good  deed  ";  and,  again,  in  Com.  Dig. 
Faits  (B),  5,  that,  ''  if  a  deed  be  canceled,  and  afterwards  ex- 
ecuted and  delivered  de  novo^  it  shall  be  good."  It  is  evident 
that  the  authors  were  speaking  of  the  delivery  of  a  deed  aa 
originally  drawn  for  the  purpose  of  carrying  oat  the  agree- 
ment as  originally  made.  This  is  not  such  a  case.  It  is  an 
attempt  to  attach  a  new  debt  arising  out  of  a  new  transaction 
to  a  mortgage  which  has  been  paid,  and  is  no  longer  a  sub- 
sisting security,  but  which  it  is  claimed  the  parties  have  re- 
vived by  agreeing  that  it  should  be  security  lor  a  new  debt: 
Merrill  v.  Chase^  8  Allen,  839,  and  Joslyn  v.  Wyman^  6  Allen, 
62.  The  purpose  of  a  written  mortgage  is  to  state  in  all 
essential  particulars  the  contract  between  the  parties  to  ik 
We  think  the  original  mortgage  departs  too  widely  from  the 
transaction  in  which  it  was  sought  afterwards  to  use  it  to  be 
made  available  as  security  for  the  loan  then  made.  The 
parties  are  not  the  same.  The  original  mortgage  was  made 
and  executed  by  the  plaintiff  and  his  wife.  The  covenants 
contained  in  it  were  their  covenants.  The  note  secured  by  it 
was  their  note.  The  conditions  related  to  the  amount  then 
borrowed,  which  was  different  from  that  borrowed  by  the 
plaintiff  afterwards,  and  provided  that  the  sum  then  borrowed 
should  be  paid  within  three  months  from  the  date  of  the 
mortgage,  and  that  upon  its  payment  the  note  signed  by  the 
plaintiff  and  his  wife  should  be  void.  In  order  that  the 
original  mortgage  deed  should  correspond  with  the  transac- 
tion in  which  the  defendant  now  seeks  to  avail  himself  of  it 
as  security,  it  would  be  ^'*  necessary  to  rewrite  it  in  many 
essential  particulars.  We  must  take  the  instrument  as  it  is, 
and  we  do  not  think  the  defendant  can-avail  himself  of  it  as 
security  for  the  debt  to  which  he  seeks  to  apply  it:  Joslyn  ▼• 
Wyman,  6  Allen,  62;  Merrill  v.  Chaae,  8  Allen,  339;  and  Msad 
T.  York,  6  N.  y.  449;  57  Am.  Deo.  467. 

The  defendant  has  proceeded  on  the  footing  of  a  mortgagee, 
and  by  virtue  of  the  right  and  power  supposed  to  be  vested  in 
him  as  mortgagee.  The  instrument  being  inoperative  as  a 
mortgage,  the  sale,  which  was  against  the  plaintiff's  objeo- 
tion,  and  without  his  consent,  was  wrongful.  The  case  might 
stand  differently  if  the  plaintiff  were  seeking  the  aid  of  the 
court  as  a  court  of  equity  to  compel  the  defendant  to  cancel 
and  discharge  or  redeliver  the  mortgage:  Upton  ▼.  Natiomd 
£ankf  120  Mass.  153;  Joslyn  v.  Wyman,  6  Allen,  622.    ThiS| 
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however,  is  an  action  at  law.  A  majority  of  the  court  are  of 
opinion  that  the  entries  should  be,  verdict  set  aside,  judgment 
for  the  plaintiff  for  two  hundred  and  fifty  nine  dollars  and 
eighty-two  cents,  and  interest  from  date  of  writ,  and  it  is  so 
ordered.  

MoBTQAOKS— BsvivAir— DnoHAKoa  BT  Patmbnt.^A  mortgage  ia  dit* 
charged  by  payment  or  release  of  the  debt  for  which  it  ie  security:  Bunker 
▼.  Barron,  79  Me.  62;  1  Am.  St.  Rep.  282,  and  note;  Bowman  v.  Manier,  33 
N.  H.  630;  66  Am.  Dec  743,  and  note;  Breckenridye  v,  Ormsby,  1  J.  J.  Marsh. 
236;  19  Am.  Dee.  71;  McMiUan  r.  Rirhards,  9  Cal.  865;  70  Am.  Dec.  656» 
and  note;  Bjfon  T.  JhuUap,  17  111.  40;  63  Am.  Dea  334^  and  note. 


HowLAND  V.  Inhabitajjts  OP  Maynabd. 

(150  liAflBACmWERS,  481] 

Xjbbl. — A  Town  Is  Not  Answbrablk  roR  a  Libel  referred  to  in  an  account 
or  contained  in  any  report  of  a  committee  accepted  by  il  No  action  liea^ 
becanee  what  is  done  by  a  town  ie  done  as  a  political  body,  and  as  a  part 
of  the  administration  of  the  govemmentb 

E.  Avery  and  H,  L.  Baker^  for  the  plaintiffl 
J,  HilliSf  for  the  defendant. 

^**  MoBTONy  J.  It  is  possible  that  this  case  might  be  dis* 
posed  of  on  the  ground  that  there  was  no  publication  by  the 
town  of  the  alleged  libel,  or  that  what  was  done  was  privi- 
leged. But  as  we  are  of  opinion  that  the  defendant  is  not 
liable  on  the  main  question,  we  have  not  considered  the  ques- 
tions of  publication  and  privilege. 

Towns  are  instituted,  in  this  state  and  in  New  England 
generally,  for  political  purposes.  They  are  created  for  con* 
Yenience  in  the  administration  of  the  government:  Stone  v. 
Charlegtown,  114  Mass.  214,  223;  Coolidge  v.  Brooklinef  114 
Mass.  692,  596;  Agawam  v.  Hampden^  130  Mass.  528,  581. 
They  are  given  such  powers  as  are  necessary  to  carry  into 
effect  the  purpoees  for  which  they  are  organised.  Their 
powers  are  special  and  limited,  because  the  purposes  for 
which  they  are  established  are  circumscribed.  8o  far  as  the 
duties  imposed  upon  them  are  purely  public  and  common  to  all 
towns,  such  as  the  maintenance  of  police,  health,  schools,  and 
highways,  for  instance,  they  are  not  liable  for  an  injury  caused 
to  any  one  through  neglect  in  their  performance,  except  in 
cases  where  a  remedy  is  expressly  given  by  statute:  HiU  v* 
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£o$ion,  122  Mass.  344;  23  Am.  Rep.  332;  Tindley  v.  Salem,  137 
MasB.  171;  60  Am.  Rep.  289. 

But  there  are  many  matters  upon  which  they  act  that  are 
of  local  concern,  and  which,  though  public  in  the  sense  that 
they  are  for  the  general  benefit  of  all  the  inhabitants  of  the 
particular  town,  are  special  to  the  inhabitants  of  that  town. 
-Such  are  water  works,  gas  or  electric  lighting,  free  baths,  the 
maintenance  of  main  drains  and  common  sewers,  and  other 
similar  things.  Upon  all  these  matters,  those  which  are 
common  to  all  towns,  and  those  which  may  be  called  special 
and  local,  towns  may  act  at  meetings  regularly  called  accord- 
ing to  law.  All  things  relating  to  them  are,  or  properly  may 
be,  subject  to  the  action  and  ^**  consideration  of  the  voters 
of  the  town  duly  assembled  in  town  meeting.  And  whatever 
is  done  at  such  a  meeting  is  done  by  the  town  in  a  legislative 
capacity  and  as  a  political  body,  and  not  in  any  sense  by  it 
•as  a  private  or  quasi  private  corporation,  whatever  may  be 
the  subject  that  is  acted  upon.  The  town  may,  at  such  meet- 
ings, act  through  committees,  as  the  legislature  does,  and 
may  accept  or  reject,  in  whole  or  in  part,  or  recommit,  or 
modify  in  any  manner,  the  reports  of  its  committees. 

When  the  reports  are  finally  acted  on  by  the  town  they  be- 
come part  of  the  doings  of  the  meeting  at  which  such  action 
took  place.  The  town  may  print  and  publish  them  in  whole 
or  in  part,  as  the  general  court  prints  and  publishes  its  pro- 
ceedings. The  town  meeting  is  a  political  body,  like  the  gen- 
eral court  No  statute  gives  a  right  of  action  against  a  town 
to  any  individual  who  may  be  referred  to  in  a  vote  of  the 
town,  or  in  any  report  of  a  committee  accepted  by  it,  in  a 
manner  which,  if  it  were  done  by  a  private  person,  would  be 
libelous.  And  no  action  lies,  on  general  principles,  because 
what  is  done  by  the  town  is  done  by  it  in  such  a  case  as  a 
political  body,  and  as  a  part  of  the  administration  of  the  gov- 
ernment. To  hold  that  an  action  of  libel  could  be  maintained 
against  the  defendant  under  the  circumstances  set  out  in  this 
case  would  be  to  hold,  in  eflect,  that  any  party  who  felt  him- 
eelf  aggrieved  by  any  statement  in  the  record  of  any  city 
council  in  this  state  could  maintain  an  action  for  libel  against 
the  city.  We  have  been  referred  to  no  case  in  this  country 
in  which  an  action  of  libel  has  been  maintained  against  a 
city  or  town.  A  case  in  Canada  and  one  in  England,  to  which 
our  attention  has  been  called,  are  not  authoritative,  because 
of  the  differences  between  English  and  American  municipal- 
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ities:  1  Dillon  on  Municipal  Corporations,  4th  ed.,  sees.  28, 
29.  Moreover,  it  would  seriously  impair  the  freedom  of  in- 
vestigation which  is  often  required  in  the  proper  conduct  of 
municipal  affairs  if  cities  and  towns  were  held  liable  to  be 
tmed  in  actions  of  libel. 

The  view  which  we  have  taken  of  the  case  has  rendered  it 
finnecessarj  to  consider  whether  a  town  can  be  guilty  of  mal« 
ice,  or  to  consider  under  what  circumstances  an  action  of  tort 
will  lie  against  a  town,  and  under  what  circumstances  not — 
questions  which  have  been  discussed  at  some  length  by  the 
plaintiff  in  his  brief. 

Verdict  to  stand.  ^_^ 

MuHTCiPAL  CoRPOBATions. — ^To  dtttermine  whether  there  it  a  mnnicipal 
reeponaibility,  the  inquiry  mast  be  whether  the  departmeDt  whose  miefeM* 
anoe  is  complained  of  is  a  part  of  the  machinery  for  carrying  on  the  munio- 
tpal  goyemment^  and  whether  it  was  at  the  time  enga|{ed  ia  the  discharge 
4if  a  duty,  or  charged  with  a  dnty,  primarily  retting  upon  the  municipality  s 
PetiengiUy.  Tankerg,  116  N.  T.  658;  15  Am.  St  Rep.  442;  ffkkoxw.  Ciiy  qf 
Ckveland,  8  Ohto^  543;  32  Am.  Dec  730;  extended  notes  to  Lloyd  v.  Maycr^ 
S5  Am.  Dec  849,  and  Perry  ▼•  Worcetier,  66  Am.  Dec  434;  and  it  is  not 
liable  for  a  tort  in  the  absence  of  a  statute  making  it  liable:  ThreadgiU  t» 
Board  qf  Cammisswners,  99  N.  0.  352. 
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8vBRoaATT09. — Thbbb  Mu8t  Bb  a  Nbw  Agrkbmbht,  either  express  or  lm« 
plied,  or  some  obligation,  interest^  or  right,  legal,  or  eqaitable,  on  tha 
part  of  a  party  making  a  payment  or  advance  in  respect  to  the  matter 
concerning  which  payment  is  made  of  the  moneys  advanced  in  order  to 
entitle  him  to  subrogation. 

Subrogation. — A  Mbrb  Voluntrbr  is  not  entitled  to  subrogation. 

SUBROGATIOV. — ObB  WhO  ADVANCBS  MOHBT  TO  A  WlFB  LiyiBQ  SXPARATB 

From  Hbr  Husbabd,  and  which  she  uses  for  necessaries,  is  not  entitled 
to  be  subrogated  as  against  him  to  the  rights  of  a  person  by  whom  neoes> 
■aries  are  furnished  and  to  whom  the  wife  made  payment  out  of  the 
moneys  so  advanced. 
ICoNXT  Is  In  or  Nbgbssaribs,  and  a  Marribd  Woicar  living  separate  from 
her  husband  cannot  borrow  money  on  his  credit  to  purchase  necessaries 
and  thus  areata  a  liability  against  him. 

/.  D.  Long  and  E,  C.  Bhm]ms,  for  the  plaintiflf. 
H.  Kingmany  for  the  defendant. 

*^*  MoBToN,  J.    This  is  a  bill  in  equity,  in  which  the 
plaintiff,  who  has  advanced   money  to  the  defendant's  wife 


448  Skinneb  v.  Tirrell.  [M 

while  living  apart  from  her  husband,  which  she  expended,  it 
is  alleged,  in  the  purchase  of  necessaries,  seeks  to  be  subro* 
gated  to  the  rights  of  the  persons  furnishing  the  necessaries, 
and  prays  that  the  defendant  may  be  ordered  to  pay  to  her 
the  amount  so  advanced.  The  defendant  demurred  to  the 
bill.  The  demurrer  was  sustained  and  the  bill  was  dismissed, 
and  the  plaintiff  appealed. 

The  demurrer  was  a  general  one,  and  it  was  claimed  at  the 
argument,  as  one  ground  of  it,  that  the  bill  did  not  set  out 
sufficient  facts  to  show  that  the  wife  was  living  apart  from 
her  husband  for  justifiable  cause.  Without  considering 
whether  this  objection  was  well  taken,  we  assume  that,  if 
valid,  it  could  be  removed  by  amendment  The  question 
then  is  whether  the  bill,  if  amended  so  as  to  remove  this  ob- 
jection, can  be  maintained  either  on  the  ground  of  subroga- 
tion or  on  the  ground  of  a  general  equity.  We  think  it  cannot 
stand  on  either. 

There  can  be  no  subrogation  unless  there  is  something  to 
be  subrogated  to.    A  debt  or  liability  cannot  be  created  where 
none  existed  for  the  purpose  of  effecting  a  substitution.    There 
never  was  any  liability  on  the  part  of  the  defendant  to  the 
parties  who  furnished  the  wife  with  the  necessaries.     The 
goods  were  sold  to  her  and  were  paid  for  by  her.     They  were 
not  furnished  on  the  defendant's  credit,  but  on  the  wife's. 
The  money  that  was  advanced  by  the  plaintiff  was  not  ad- 
vanced to  the  parties  who  ^^*  furnished  the  necessaries,  but 
to  the  wife,  to  be  expended  by  her  as  she  saw  fit     There  is 
no  ground,  therefore,  for  the  application  of  the  doctrine  of 
subrogation.     Although  the  right  of  subrogation  does  not  de- 
pend on  contract,  but  rests  on  natural  justice  and  equity, 
there  must  be  either  an  agreement,  express  or  implied,  to 
subrogate,  or  some  obligation,  interest,  or  right,  legal  or  equi- 
table, on  the  part  of  the  party  making  the  payment  or  advance 
in  respect  of  the  matter  concerning  which  payment  ia  made 
or  money  advanced,  in  order  to  entitle  him  to  subrogation: 
Hart  V.  WesUrn  R.  R.  Co:,  13  Met  99;  46  Am.  Dec.  719;  Amorg 
v.  LoweU,  1  Allen,  604;  WaU  ▼.  Afoson,  102  Mass.  313;  J?<fia 
InB.  Co.  V.  Middleport,  124  U.  8.  634;  Gans  v.  Thieme,  93 
N.  Y.  225,  232;  Arnold  v.  Green,  116  N.  Y.  666;  NeUe  v. 
Creditors,  7  Martin,  N.  S.,  602-/ Johnson  v.  Barrett,  117  Ind. 
651;  10  Am.  St  Rep.  83;  McNeil  v.  Miller,  29  W.  Va.  480; 
Miller's  Appeal,  119  Pa.  St  620;  Suppiger  v.  Garrels,  20  111. 
App.  625;  Gadsden  ads.  Brown,  Speer's  Eq.  37,  41;  De  Concilia 
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T.  Brownrigg  (N.  J.  Ch,  Nov.  26,  1892),  25  Atl.  Rep.  883; 
Brewer  v.  Naih,  16  B.  1. 458, 462;  27  Am.  St.  Rep.  749;  Black-' 
bum  Building  Society  y.  Cvmliffe^  L.  R.  22  Gh.  Div.  61;  SU- 
verU  V.  King,  84  Me.  291;  Sheldon  on  Subrogation,  sees.  2,  8, 
240. 

A  mere  volunteer  is  not  entitled  to  subrogation:  ^tna  In$. 
Co.  T.  MiddUport,  124  IT.  S.  534;  Arnold  v.  Green,  116  N.  Y. 
666;  Qad*den  ads.  Brown^  Speer's  Eq.  37;  Sheldon  on  Subro- 
gation, sees.  241,  242,  and  cases  cited.  Nor  is  one  who  lends 
money  to  another  to  pay  a  debt  entitled  as  a  matter  of  right 
to  stand  in  the  creditor's  shoes:  Sheldon  on  Subrogation,  sees. 
241, 242,  and  cases  cited.  So  far  as  subrogation  is  concerned, 
the  plaintiff's  contention  resolves  itself  into  the  proposition 
that  the  defendant's  wife  could  have  bought  on  her  husband's 
credit  the  necessaries  which  she  purchased  and  paid  for  with 
the  money  advanced  to  her  by  the  plaintiff ;  that  if  the  plain- 
tiff had  paid  the  parties  supplying  the  necessaries  their  sev- 
eral  demands,  she  would  have  been  entitled  to  be  subrogated 
to  their  claims  against  the  defendant;  and  that  therefore  a 
decree  should  be  entered  in  her  favor  against  the  defendant 
in  this  suit.  If  the  premises  are  correct,  manifestly  the  con- 
clusion does  not  follow  from  them. 

There  are  ancient  and  modern  cases  in  England  which  hold 
that  a  person  advancing  money  to  a  married  woman  under 
circumstances  like  those  in  this  case  can  recover  the  same  of 
the  ^^*  husband  in  equity:  Harris  v.  Lee,  1  P.  Wms.  482; 
Marlow  v.  PUJeild^  1  P.  Wms.  568;  Deare  v.  Soutten,  L.  R.  9 
Eq.  151;  Jenner  v.  Morris,  3  De  Gex,  F.  &  J.  45.  See,  also, 
In  re  Wood,  1  De  Oex,  J.  &  S.  466. 

These  cases  have  been  followed  in  this  country  in  Connecticut 
{Kenyon  v.  Farris,  47  Conn.  610,  36  Am.  Rep.  86),  and  there 
is  a  dictum  in  a  case  in  Pennsylvania:  Walker  v.  Simpson,  7 
Watts  &  S.  88;  42  Am.  Dec.  216.  To  the  same  effect  certain 
text-writers,  also  following  the  English  cases,  have  stated  the 
law  to  be  as  there  held:  1  Bishop  on  Marriage,  Divorce,  and 
Separation,  sees.  1190, 1191 ;  Pomeroy's  Equity  Jurisprudence, 
sees.  1299, 1800;  2  Kent's  Commentaries,  146,  note;  Schouler, 
Domestic  Relations,  sec.  61,  note.  But  those  cases  do  not  ap* 
pear  to  us  to  rest  on  any  satisfactory  principle.  It  was  appar- 
ently conceded  by  the  lord  chancellor  in  Jenner  v.  Morris, 
8  De  Gex,  F.  A  J.  45,  that  they  did  not  He  seems  to  have 
yielded  to  them  simply  as  precedents  which  he  was  bound  to 

follow.    The  earliest  one,  Harris  v.  Lee,  1  P.  Wms.  482,  on 
▲M.  sc  KMf^  Vol*  xxxvm.  -» 
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which  the  subsequent  ones  rely,  referred  the  jurisdiction,  with- 
out much  discussion  or  consideration  of  it,  to  the  principle  of 
subrogation.  For  reasons  already  given,  we  think  that  prior 
ciple  inapplicable.  It  is  said  that  equity  has  jorisdictiony 
because  there  is  no  remedy  at  law.  It  is  admitted  that  there  is 
none  at  law.  But  it  is  contended  that  the  defendant  was 
bound  to  furnish  his  wife  with  necessaries;  that  the  money 
whicS  the  plaintiff  advanced  to  her  was  actually  expended  in 
good  faith  by  her  for  necessaries;  that  it  will  be  no  hardship 
upon  the  defendant  to  be  obliged  to  pay  for  necessaries  which 
the  law  would  have  compelled  him  to  furnish;  and  that  in  the 
interests  of  justice  equity  should  eompel  him  to  pay  the 
plaintiff  the  sums  which  she  has  advanced.  In  effect  this  is 
the  same  as  saying  that  in  equity  money  advanced  to  a 
wife  living  separate  from  her  husband  and  for  justifiable 
cause,  and  expended  by  her  in  good  faith  in  the  purchase 
of  necessaries,  should  itself  be  regarded  as  necessaries, 
and  recoverable  accordingly.  At  law  it  is  clear  that  money 
is  not  necessaries,  and  that  a  married  woman  living  separate 
from  her  husband  cannot  borrow  money  on  his  credit  to  pur- 
chase necessaries.  What  is  necessaries  must  be  the  same  in 
equity  as  at  law.  It  cannot  be  one  thing  on  one  side  of  the 
court  and  another  thing  on  the  other.  There  may  be  strong 
reasons  why  married  women,  compelled  by  their  husbands' 
misconduct  to  live  apart  from  them,  should  ^^^  be  allowed 
to  borrow  money  on  their  husbands'  credit  for  the  purchase 
of  necessaries.  It  is  for  the  legislature,  if  it  deems  it  advis* 
able,  to  give  them  such  power.  In  this  state  that  are  not 
without  a  remedy  in  such  cases.  The  probate  court  may, 
upon  their  petition,  order  the  husband  to  pay  to  them  from 
time  to  time  such  sums  of  money  as  it  deems  expedient  for 
their  support:  Pub.  Stats.,  c.  147,  sec.  33  et  seq.  It  is  pes* 
sible  that  this  statute  should  be  taken  as  a  declaration  of  the 
legislative  sense  that  a  married  woman  living  apart  from  her 
husband  should  obtain  money  for  necessaries  through  the  aid 
of  the  probate  court,  and  not  by  pledging  his  credit.  How* 
ever  that  may  be,  a  majority  of  the  court  can  discover  no 
eatisfuctory  ground  on  which  jurisdiction  in  equity  of  the 
present  suit  can  rest. 
Decree  affirmed. 


ScBBOOATioir — Right  ov  ToLUirmH  to. — A  mere  volunteer  who  hu  «d* 
Taaoed  money  to  dieoharge  a  lien  ie  not  entitled  to  be  subrogated  to  tlio 
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rights  of  tb«  Genholdw:  Kldmmtm  t.  Gkmlmmm,  114  M«.  437}  S5  Am.  8t 
Rep.  761,  and  note  with  the  oeaea  eoUeoted}  Deiot  ▼.  Bosa^  95  Mioh.  $1. 

HvsiBAMD  AUD  Wm— NsGK8SABiB8~MoNBT.— Ahasband  is  not  liable  for 
money  loaned  hie  wife  althoagh  she  may  haTe  need  the  lame  in  procnring 
neoeteariees  Walker  ▼•  Shnpnm,  7  Watts,  ft  &  83;  42  Am.  Dee.  2I6b  nnd 
Bote.  See  the  extended  note  to  Cunningkam  t.  Irmk^  10  Am.  Deo.  4d9^  nil* 
4ho  note  to  Bergk  ▼•  Warmnr,  28  Am.  &L  Bep.  366b 


HoLDBN  t;.  Stares.  ' 

PM  MAflSACHUBTTB,  008.] 

Bhokib*8  CoiananoR — Statdti  of  Fradds. — A  broker  is  entitled  to  Us 
oommiasion  on  a  aale  made  by  him  for  an  owner  of  real  property,  though 
the  purchaser  never  enters  into  any  enforoeable  eontract  of  sale^  i^  as 
n  matter  of  faet,  he  was  willing  to  eomply  with  bis  oral  eootraoti  which 
was  Toid  by  the  statute  of  frands»  and  his  oompliaaoe  was  proTented  by 
the  refusal  of  the  owner  to  receive  the  purchase  price  and  make  a  oon« 
▼eyaiice  of  the  property. 

S.  8.  Taft,  for  the  plaintiff. 

C.  L.  Gardner^  for  the  defendant. 

•••  Knowlton,  J.  By  the  .terms  of  the  report,  if  the  ver- 
dict for  the  plaintiff  was  warranted  by  any  evidence  which 
was  properly  admitted,  it  is  to  stand;  otherwise,  it  iB  to  be 
«et  aside  and  judgment  entered  for  the  defendant. 

It  was  proved,  and  not  disputed,  that  the  plaintiff  made  a 
•contract  of  sale  of  the  defendant's  house  and  lot  to  one  who 
for  a  long  time  afterward  was  able,  ready,  and  willing  to  take 
the  property  and  pay  for  it  the  price  agreed,  and  who  was  pre- 
vented ^^  from  doing  so  by  the  defendant's  refusal  to  carry 
out  the  contract.  A  payment  of  part  of  the  purchase  money 
was  made  to  the  plaintiff,  with  the  intention  of  thereby  ren- 
dering  the  contract  irrevocable.  If  the  plaintiff  was  author- 
ized to  make  the  sale  as  an  agent  employed  by  the  defendant 
lie  is,  under  these  circumstances,  entitled  to  compensation, 
notwithstanding  that  the  purchaser  could  not  have  been  com* 
pelled  to  carry  out  his  contract  if  he  had  chosen  to  set  up  the 
statute  of  frauds.  It  was  the  defendant's  own  fault  that  the 
sale  was  not  consummated:  Cook  v.  Fiske^  12  Gray,  491;  DeB* 
viand  V.  StebbinSj  140  Mass.  339;  Witherell  v.  Murphy^  147 
Mass.  417;  Loud  v.  Hall,  106  Mass.  404,  407;  McOavock  v. 
Woodlief,  20  How.  221;  Kock  v.  Emmerling,  22  How.  69;  Dudo9 
V.  Cunningham,  102  N.  Y.  678;  Edwards  v.  Goldsmith^  16  Pa. 
fit  43;  Prickett  v.  Badger,  1  Com.  B.,  N.  8.,  296, 
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It  remains  to  inquire  whether  there  was  evidence  from 
which  the  jury  might  find  that  the  plaintiff  made  a  sale  afr 
the  agent  of  the  defendant  under  an  employment  by  him. 
The  evidence  on  this  point  is  indefinite  and  unsatisfactoryy. 
but  there  was  uncontradicted  testimony  from  the  plaintiff, 
thaty  two  or  three  years  before  the  sale,  the  defendant,  bein^ 
informed  that  he  was  a  real  estate  broker,  told  him  to  sell  the 
property,  if  he  could,  at  a  price  which  was  named,  and  that 
the  plaintiff  thereupon  made  some  effort  to  sell  it;  that  after* 
ward,  nearly  a  year  before  the  sale,  the  defendant  wrote  him 
a  letter,  which  was  put  in  evidence,  giving  eighteen  hundred 
dollars  as  the  price  of  the  property,  and  offering  to  pay  him 
fifty  dollars  if  he  would  sell  it;  and  that  just  before  the  sale 
he  telegraphed  to  the  defendant,  asking  if  he  would  sell  the 
property  for  seventeen  hundred  dollars,  and  received  in  reply 
a  dispatch,  which  was  put  in  evidence,  as  follows: 

"Portland,  Mb.,  April  12,  1888. 
*To  D.  F.  Holden:  No,  eighteen  is  the  least  I  will  sell  for." 

The  plaintiff  thereupon  immediately  made  a  contract  of 
sale  for  eighteen  hundred  dollars,  which  the  defendant  re* 
fused  to  carry  out.  There  is.  evidence  in  the  case  which 
tends  to  show  that  there  was  not  a  continuous  employment 
of  the  plaintiff,  but  it  would  serve  no  useful  purpose  to  review 
the  testimony.  In  our  opinion,  the  jury  might  well  find  that 
the  plaintiff  was  acting  under  the  authority  of  the  defendant 
in  making  the  contract  of  saloi  and  that  he  was  entitled  to 
compensation. 

Judgment  on  the  verdict. 

Bboksss— Whmii  Emtitlxd  fo  CoMMissioirs.— ^nilf  ^Mtioa  will  be  foud 
disooMed  in  the  aztended  notot  to  Um  following  omm:  Kailqf  ▼•  Bakery  £8 
Am.  Sfe.  Rop.  545|  Watdr.CM,UAMn,atBMif.69B,9aidWaa$rr.<hgik>^ 
9S  Am.  Dm.  17& 
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Mbbohants'   National   Bank  v.  Gitizbns*   Gas 

Light  Company. 

COKPORATIOVfl. — ^A  Nora  BlONBD  ST  AM  AOKNT  09  A  CORPOBATIOH  MlUlOfW 

iied  geaenllj  to  give  notes  on  ite  behalf  ii  enforoeablo  by  a  bona  JkU 
holder  thereof,  thoogh  the  officer  or  agent  exceeded  hie  anUiority  in  ez* 
ecnting  the  note  in  qnestion. 

Oorpoiiation.—Thk  Authoritt  09  An  Onrian  to  Sign  Nom  on  behalf 
of  A  oorporation  need  not  appear  in  the  by-law%  nor  be  ezpreaelj  girea 
by  a  Tote  of  the  tmsteet  or  stookholden. 

ITiooTiABLB  Nom— AuTBORirr  to  Exicutb.— If  a  corporation  pemiita  ite 
treaaorer  to  act  at  ite  fiacal  agent^  and  holdi  him  ont  to  the  pnUie  as 
baYing  the  general  authority  implied  from  his  official  name  and  eharao* 
ter,  and  by  ite  nlenoe  and  acqnieecence  inffen  him  to  draw  draftii  and 
to  indorM  notea  payable  to  the  corporation,  it  is  bound  by  hit  aete 
within  the  scope  of  snch  implied  authority. 

CoiRPORATioirs^P&isumB  AuTHOBiTT. — ^Trxasurxbs  of  manufacturing 
and  trading  corporations  are  clothed  by  rirtoe  of  their  offioo  with  power 
to  act  for  the  oorporation  in  making,  accepting,  indorsing,  issuing,  and 
negotiating  promissory  notes  and  bills  of  exchange,  and  snch  a  negoti« 
able  instrument  in  the  hands  of  an  innocent  purchaser  for  ralue,  who 
baa  taken  it  without  notice  of  any  want  of  authority  on  the  part  of  tho 
treasurer,  is  binding  on  the  corporation,  although  with  reference  to  tba 
oorporation  it  is  accommodation  paper. 

CklBP0BATI0R8<-NU0TIABLB    iMffTRUMKNTS.— ThS    TrRASVRIR  OV  ▲  GAS* 

LioBTiNO  Corporation  Is  Prisumrd  to  Havb  Authoritt  by  Tirtno 
of  hia  office  to  execute  negotiable  promissory  notes  which  will  bind  tbo 
oorporation*  It  is  to  be  regarded  as  a  manufacturing  corporation,  and 
ite  treasurer  as  iuTested  with  the  same  powers  as  treasurers  of  other 
manufacturing  corporations. 
A  CoRiOBATiov  Is  Ebtopprd  fo  Drnt  that  the  person  executing  a  negoti* 
able  instmment  as  ite  treasurer  was  such  treasurer,  and  that  his  acte 
within  tbe  implied  power  of  his  office  are  binding  upon  it^  when  he  took 
possession  of  the  office  under  a  pretended  election,  and  was  permitted, 
without  objection  on  the  part  of  the  corporation,  or  any  of  ite  stock* 
bolders^  to  continue  in  discharge  of  tbe  duties  of  the  office,  and  his  eleo> 
tion  was  ultimately  ratified  by  the  corporation  and  ite  stookholderB 
after  the  execution  of  the  note  in  question. 

IF.  L.  RuB$M^  for  the  defendant  corporation. 

J9l  R.  Bailey f  for  the  plaintiff. 

*^*  Babkib,  J.  1.  The  defendant  corporation's  first  re- 
quest for  instructions  relates  to  tbe  effect  of  Statutes,  1886, 
chapter  846,  upon  the  powers  of  that  corporation  to  issue 
promissory  notes.  The  third  section  of  that  statute  relates  to 
ihe  issue  of  bonds  by  a  gas  ^^^  company,  and  gives  the  com- 
fmny  the  right  to  secure  bonds  issued  in  accordance  with  the 
provisions  of  the  sectioUi  by  a  mortgage  of  the  franchise  and 
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property  of  the  company;  but  we  find  nothing  in  the  chapter 
which  affects  the  right  of  such  a  company  to  ieaue  promisaorj 
notes  when  convenient  or  necessary  in  the  prosecution  of  its 
business. 

2.  As  the  plaintiff  discounted  this  note  before  maturity  ''in 
the  usual  course  of  its  business,  without  notice  or  knowledge 
of  any  defect  or  infirmity,''  and  as  its  good  faith  is  not  ques* 
tioned,  if  the  note  were  signed  by  an  officer  authorized  gener* 
ally  to  give  notes  on  its  behalf,  the  defendant  corporation 
would  be  liable,  although  the  agent,  in  signing  this  particular 
note,  exceeded  his  authority,  or  the  powers  of  the  corporation: 
Monument  NaU  Bank  v.  Globe  Worhf  101  Mass.  57;  S  Am. 
Bep.  822.  It  is  not  necessary  that  the  authority  of  an  officer 
or  agent  to  sign  notes  in  behalf  of  a  corporation  should  ap- 
pear in  the  by-laws,  or  should  have  been  expressly  given  by 
a  vote  of  the  directors  or  of  the  stockholders.  In  Lester  v» 
Webb^  1  Allen,  S4,  it  was  said:  '^The  rule  is  well  settled  that 
if  a  corporation  permit  their  treasurer  to  act  as  their  general 
fiscal  agent,  and  hold  him  out  to  the  public  as  having  the 
general  authority  implied  from  his  official  name  and  char* 
acter,  and  by  their  silence  and  acquiescence  suffer  him  to 
draw  and  accept  drafts,  and  to  indorse  notes  payable  to  the 
corporation,  they  are  bound  by  hie  acts  done  within  the  scope 
of  such  implied  authority:  Fay  y.  Noble^  12  Gush.  1;  Williams 
▼.  Cheney,  8  Gray,  215;  Conover  v.  Mutual  Ins.  Co.,  1  N.  Y. 
290,  On  the  facts  proved  at  the  trial,  the  plaintiff  might  well 
claim,  if  the  jury  believed  the  evidence,  that  the  treasurer 
had  authority  to  indorse  the  notes  in  suit,  derived,  not  from 
any  express  direction,  but  from  the  course  of  conduct  and 
dealing  of  the  treasurer  with  the  knowledge  and  implied  as* 
sent  of  the  directors  of  the  corporation":  See,  also,  McNeil  v. 
Boeton  Chamber  of  Commerce,  154  Mass.  277,  286;  Mining  Co^ 
V.  AnglO'Califomian  Bank^  104  U.  8.  192. 

8.  But  cases  where  the  actual  authoritv  of  an  officer  is  in* 
ferred  from  a  course  of  business  known  to  and  permitted  by 
the  stockholders  or  the  directors  of  a  corporation,  do  not  touch 
the  question  whether  authority  is  to  be  implied,  as  matter  of 
law,  from  the  name  and  nature  of  the  office  itself.  In  the 
present  ^^  case  the  jury  were  instructed  that  the  treasurer 
of  such  a  corporation  as  the  defendant  company,  has,  by  vir- 
tue of  his  office,  authority  to  sign  a  note  which  shall  bind  the 
corporation,  and  the  defendant  contends  that  this  instruetioa 
was  incorrect. 
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The  incidental  powers  of  some  officers  or  agents  have  be* 
come  so  well  known  and  defined,  and  have  been  so  frequently 
recognized  by  courts  of  justice,  that  certain  powers  are  implied 
ae  matters  of  law  in  favor  of  third  persons  who  deal  with  them 
on  the  assumption  that  they  possess  these  powers,  unless  such 
persons  are  informed  to  the  contrary.  The  ofBcers  and  agents 
usually  mentioned  in  this  category  are  auctioneers,  brokers^ 
factors,  cashiers  of  banks,  and  masters  of  ships:  See  Mer^ 
ehamuf  Bank  y.  Stale  Bank,  10  Wall.  604;  Case  ▼.  Bank^  100 
U.  a  446. 

Treasurers  of  towns  or  cities  in  this  commonwealth  are  well- 
known  officers,  and  their  powers  are  very  limited.  They  are 
in  general  to  receive,  keep,  and  pay  out  money  on  the  war- 
rant of  the  proper  officers  of  the  towns  and  cities.  Treasurers 
of  Ifusiness  corporations  usually  have  much  more  extensive 
powers,  and  the  decisions  of  this  court  hold  that  the  treasurer 
of  a  manufacturing  and  trading  corporation  is  clotlied  by  vir- 
tue of  his  office  with  power  to  act  for  the  corporation  in  mak- 
ing, accepting,  indorsing,  issuing,  and  negotiating  promissory 
notes  and  bills  of  exchange,  and  tlmt  such  negotiable  paper 
in  the  hands  of  an  innocent  holder  for  value,  who  has  taken 
it  without  notice  of  any  want  of  authority  on  the  part  of  the 
treasurer,  is  binding  on  the  corporation,  although  with  refer- 
ence to  the  corporation  it  is  accommodation  paper:  Narragan^ 
uU  Bank  v.  Atlantic  Silk  Co.,  8  Met.  282;  Bale$  v.  Keith  Iron 
Co,,  7  Met.  224^,  Fay  v.  Noble,  12  Cush.  1;  Lester  v.  Webb,  1 
Allen,  34;  Lowell  Fise  Cents  Sav,  Bank  v.  Winchester,  8  Allen, 
109;  Bird  v.  Daggett,  97  Mass.  494;  Monument  National  Bank 
▼.  Globe  Works,  101  Mass.  67;  8  Am.  Bep.  322;  Corcoran  v. 
Snow  Cattle  Co.,  161  Mass.  74.  While  it  is  possible  that  most, 
if  not  all,  of  the  cases  in  which  this  rule  has  been  stated  as 
law  have  some  special  circumstances  from  which  the  treas- 
urer's authority  could  be  inferred,  and  that  the  court  was 
influenced  in  the  decisions  by  the  well-known  facts  that  in 
many  of  the  manufacturing  corporations  of  this  common- 
wealth the  treasurer  not  only  has  the  custody  of  the  money, 
but  is  the  general  financial  manager,  and  often  the  general 
*^^  business  manager  of  the  corporation,  the  rule  itself  has 
been  frequently  and  broadly  stated  in  our  decisions,  and  is 
well  known  both  to  the  officers  of  manufacturing  and  trading 
corporations,  and  to  those  of  banks  and  financial  institutions. 
It  could  not  now  be  abrogated  or  unsettled  without  disturbing 
commercial  transactions.    There  are,  however,  many  corpo- 
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rations  which  do  more  or  less  business  to  which  the  rule  has 
been  held  not  to  apply.  Thus  it  does  not  apply  to  a  college: 
Webber  ▼.  Williams  College,  28  Pick.  302;  nor  to  a  parish: 
Packard  ▼.  Fir$t  Univerealist  Society^  10  Met  427;  nor  to  a 
monument  association:  Torrey  ▼.  Dustin  Monument  Assn.,  5 
Allen,  827;  nor  to  a  municipality:  Lotoell  Five  Cents  Sav. 
Bank  T.  Winehesterf  8  Allen,  109;  nor  to  a  savings  bank: 
Bradlee  v.  Warren  Five  Cents  Sav.  Bank,  127  Mass.  107;  34 
Am.  Rep.  851;  nor  to  a  horse  railroad  company:  Crajt  ¥• 
South  Boston  R.  R.  Co.,  160  Mass.  207. 

Upon  consideration  of  the  decisions  cited,  we  think  it  fair 
to  say  that  the  making  and  indorsing  of  negotiable  paper  is 
to  be  presumed  to  be  within  the  power  of  the  treasurer  of  a 
manufacturing  and  trading  corporation  whenever,  from  the 
nature  of  its  ordinary  business  as  usually  conducted,  the  cor- 
poration is  naturally  to  be  expected  to  use  its  credit  in  carry- 
ing on  commercial  transactions.  Such  paper  is  the  usual  and 
ordinary  instrument  of  utiliziitg  credit  in  commercial  deal- 
ings, and  it  is  for  the  interest  of  the  corporation  and  of  the 
community  that  the  best  instrument  should  be  employed.  It 
is  no  less  for  the  interest  of  all  that,  if  negotiable  paper  is  to 
be  employed,  its  validity  should  not  be  open  to  objections 
which  would  impair  its  usefulness  by  requiring  at  every  step 
an  inquiry  into  the  authority  by  which  it  is  issued. 

There  are  matters  of  common  knowledge  pertinent  to  the 
present  question.  Gaslight  companies  like  the  defendant 
are  chartered  for  the  purpose  of  making  and  selling  gas. 
They  are  located  in  every  city  of  the  commonwealth,  and  in 
most  of  the  larger  towns  and  villages.  In  the  recent  devel- 
opment of  the  use  of  electricity  many  electric  light  or  light 
and  power  companies  have  been  established  where  gaslight 
companies  are  in  operation.  The  powers,  obligations,  and 
business  of  these  electric  companies  are  so  similar  to  those  of 
gaslight  companies,  that  they  are  classed  with  them  in  the 
minds  of  business  men,  and  are  under  ^**  the  supervision 
of  the  same  state  board. 

We  see  no  reason  why,  in  respect  to  the  present  question, 
all  of  this  general  class  of  corporations  should  not  be  governed 
by  one  rule.  They  are  all  in  fact  "manufacturing  and  trad- 
ing corporations*'  in  the  same  sense  that  companies  whose 
business  it  is  to  manufacture  and  sell  cottons,  woolens,  shoeS| 
or  paper  are  manufacturing  and  trading  corporations.  None 
of  these  companies  are  traders  in  the  strict  sense  contended 
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for  by  the  defendant,  since  none  of  them  make  it  their  ^'busi* 
ness  to  buy  merchandise  or  goods  and  sell  the  same."  All  of 
ibem,  and  the  gaslight  companies  equally  with  the  others 
flamed,  buy  merchandise  and  goods  in  large  amounts,  expend 
large  sums  in  transforming,  by  their  processes  of  manufacture, 
the  articles  purchased  into  other  commodities  which  they  sell 
for  the  purpose  of  making  a  profit  Neither  the  fact  that  the 
pipes  which  a  gaslight  company  uses  to  deliver  to  its  cus- 
tomers one  of  the  commodities  which  it  sells  are  laid  under 
public  authority,  nor  that  the  price  of  gas  may  be  regulated 
by  such  authority,  nor  that  the  municipality  in  which  its  plant 
is  located  may  purchase  or  take  its  franchise  and  property^ 
inakea  it  less  advantageous  or  necessary  that  the  gaslight 
company  shall  be  able  to  use  its  credit  in  its  commercial 
-dealings.  Although  such  companies  manufacture  only  as 
4hey  deliver^  and  so  have  no  occasion  to  hold  large  quantities 
of  manufactured  goods  for  a  market,  there  are  features  of  their 
business  which  make  it  necessary  for  them  to  have  control  of 
large  amounts  of  money  at  certain  seasons.  Coal,  their  chief 
raw  material,  is  uniformly  at  its  lowest  price  iit  the  summer, 
and  away  from  the  seaboard  is  usually  taken  in  in  large 
quantities  at  that  season.  Gas  is  uniformly  sold  upon  time, 
and  the  bills  collected  monthly  or  quarterly.  The  work  of 
extending  and  repairing  street  mains  and  other  work  upon 
the  manufacturing  plant  can  be  done  to  the  best  advantage 
during  only  a  portion  of  the  year.  A  business  so  conducted 
affords  abundant  scope  for  the  advantageous  use  of  the  credit 
•of  the  corporations  engaged  in  it,  and  they  would  naturally 
be  expected  to  use  their  credit  in  the  transaction  of  their  or- 
dinary business.  Their  published  returns  made  to  the  board 
of  gas  commissioners  show  that  the  companies  do  in  fact  issue 
large  amounts  of  promissory  notes.  It  is  true  that  these  notes 
may  possibly  have  been  issued  under  special  votes  or  by-laws 
or  other  explicit  '^^  authority.  Upon  this  point  we  have  no 
evidence  or  means  of  certain  knowledge.  But  it  is  also  true, 
•and  is  a  consideration  entitled  to  weight,  that  the  practice  of 
gaslight  companies  to  issue  promissory  notes  has  grown  up 
4iince  the  announcement  by  the  court  of  the  rule  that  treasurers 
of  manufacturing  and  trading  corporations  are  presumed  to 
liave  authority  to  issue  such  notes;  and  again,  that  gaslight 
companies  are  in  fact  manufacturing  and  trading  corpora- 
tions. The  strong  inference  is  that  the  gaslight  companies 
and  their  oflBcers,  and  those  who  have  received  in  paymentg 
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or  bought  or  discounted  their  promissory  notes,  have  in  so 
doing  acted  upon  the  assumption  that  the  rule  as  to  the 
implied  authority  of  treasurers  of  manufacturing  and  trading 
corporations  to  issue  negotiable  paper  applied  to  the  treasurers 
of  gaslight  companies.  Those  who  have  occasion  to  deal 
directly  with  such  companies,  or  to  purchase  or  discount  their 
notes  in  the  money  market,  would  naturally  assume  that  the 
rule  so  long  applied  by  the  court  to  other  manufacturing  and 
trading  corporations  would  be  applied  to  these.  In  our  opin* 
ion,  the  same  reasons  which  required  the  making  of  the  rule 
referred  to  are  operative  here,  and  require  us  to  hold  that  it 
is  to  be  applied  in  the  case  of  gaslight  companies.  We  do 
not  disregard  the  fact  that  such  companies  have  peculiar 
duties  to  the  public  and  peculiar  privileges,  and  that  their 
operations  may  be  regulated  by  public  authority,  and  their 
franchises  and  property  taken  over  by  the  municipalities  in 
which  their  works  are  located.  But  the  situation  of  snch  & 
company  with  reference  to  this  class  of  rights  and  obligations 
is  the  same,  irrespective  of  the  question  whether  its  treasurer 
is  or  is  not  to  be  presumed  to  have  power  by  virtue  of  hie 
office  to  issue  promissory  notes.  Such  notes  do  not  bind  the 
franchises  or  the  property  of  the  company  any  more  than 
debts  upon  open  account.  A  majority  of  the  court  is  there* 
fore  of  opinion  that  the  jury  was  rightly  instructed  that  the 
treasurer  of  the  defendant  corporation,  by  virtue  of  his  office, 
had  authority  to  sign  a  note  which  would  bind  the  corporation. 

4.  It  is  not  necessary  to  consider  in  detail  the  numerous 
questions  argued  by  the  defendant  corporation  as  to  the  ad« 
mission  and  the  exclusion  of  evidence,  and  the  rulings  given 
and  refused,  bearing  upon  the  8tatu$  of  Ruggles  as  the  treas* 
urer  de  jure  or  de  facto  of  the  corporation,  or  upon  the  answers 
to  the  special  questions  ^^^  propounded  by  the  court  and 
answered  by  the  jury  in  addition  to  the  general  verdict  for 
the  plaintiff. 

Upon  the  uncontroverted  evidence  certain  persons  claim* 
ing  to  act  as  the  stockholders  of  the  corporation,  all  of 
whom  were  interested  in  its  stock,  assembled  at  its  office 
on  the  day  fixed  in  its  by-laws  as  the  date  of  its  annual 
stockholders'  meeting,  and  went  through  the  forms  of  hold* 
ing  its  annual  meeting  and  of  electing  him  treasurer  of  the 
company.  The  former  incumbent  of  the  office  resigned  it 
into  the  hands  of  Buggies,  and  he  has  since  filled  the  posi* 
tion  of  treasurer  under  a  claim  of  a  right  to  the  officOi  and 
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without  dispute  on  the  part  of  any  stockholder  or  member  of 
the  corporation,  and  no  proceedings  have  been  brought  bj  th» 
corporation  itself  to  test  his  title  to  the  office.  The  note  ii^ 
suit  was  issued  when  he  had  thus  been  in  the  unquestioned 
discharge  of  the  functions  of  the  office  for  nearly  three  months^ 
and  immediately  thereafter  at  a  meeting  of  which  publia 
notice  was  given  his  election  was  ratified  and  confirmed.  No- 
person  in  any  way  interested  in  the  stock,  either  aa  a  stock-^ 
holder  of  record  or  as  a  purchaser  or  pledgee  of  untransferred 
certificates,  has  contested  in  any  way  his  right  to  the  office 
The  contention  that  he  is  not  the  lawfully  elected  treasurer 
has  been  made  only  by  the  corporation  itself,  and  only  as  a 
technical  defense  to  the  present  suit  Whatever  might  h^ 
the  rule  to  be  applied  if  a  stockholder  or  member  of  the  cor- 
poration, or  the  corporation  itself,  had  contested  the  right  of 
Buggies  in  proceedings  brought  to  test  the  validity  of  his  orig« 
inal  electioni  or  of  the  subsequent  ratification,  and  without 
holding  that  the  rules  which  apply  to  de  facto  officers  of  gov- 
ernment or  of  public  or  quasi  public  corporations,  we  are  of 
opinion  that  under  such  circumstances  the  corporation  itself 
cannot  be  permitted  to  contend,  in  defense  of  an  action  like- 
the  present,  that  the  acts  of  a  person  who,  under  color  of  an 
election  to  the  office,  has,  without  protest  or  opposition  from 
any  source,  acted  as  its  treasurer  for  so  long  a  time,  are  in-- 
valid,  merely  because  the  annual  meeting  at  which  he  was* 
chosen  was  not  called  in  accordance  with  the  by-laws.  None- 
of  the  exceptions  relating  to  this  branch  of  the  case  are,  ia 
view  of  the  uncontroverted  facts,  material  to  the  question 
whether  the  note  in  suit  is  a  valid  cause  of  action  against  thfr 
corporation,  and  they  are  overruled  as  immaterial. 
Exceptions  overruled.        

FlKLD^  ehief  Jnttiot,  dinented.  He  iniisted  thai  the  prior  decisions  in, 
which  U  had  heen  held  that  treasurert  of  mauafacturing  or  trading  corpora- 
iioDS  most  be  taken  to  hsTc  authority  to  sign  promissory  notes  on  behalf  of 
the  oorporatioa  were  confined  to  corporations  selling  merchandise  in  the- 
market  and  nanufacturing  the  merchandise  which  they  sell,  and  that  gas-^ 
Ught  epDipanies  wore  not  commonly  known  as  trading  oompanies  and  did 
»ot  sell  goods,  wares,  or  merohandise  in  the  market  He  was  further  of  t he- 
opinion  that  the  word  *'  treasnrer"  did  not  of  itself  import  that  the  persoa 
holding  that  office  was  the  general  business  manager  of  the  corporation,  but 
only  that  he  was  anthoHsed  to  receive  and  disburse  its  moneys,  and  that  it 
was  not  shown  that  treasurers  of  similar  corporations  generally  exercised 
the  power  to  give  promissory  notes  in  behalf  of  such  corporations.  He  was,. 
therefore^  of  the  opinion  that  no  principle  of  public  policy  required  the  court 
to  hold  that  tho  treasurer  of  such  a  corporation  has  implied  power  to  siga 
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•negotiable  instrnments  when,  in  fact»  he  has  not  inch  power  and  has  not 
heen  held  oot  hy  the  corporation  or  its  directors  as  having  it^  or  when  t| 
tloes  not  appear  that  treasarers  of  similar  corporations  have  eastomarily  ex- 
ercised such  power  so  publicly  and  uniformly  that  the  oourt  can  take  Jndi* 
cial  notice  of  it. 

C0KP0RAT10K8. — EsTOFPaL  TO  Dent  Aoutt's  Authoritt. — ^In  an  aetioa 
against  a  corporation  on  a  note  signed  in  its  name  by  its  president^  aocre- 
tary,  and  treasurer,  withont  express  authority  from,  or  ratification  by,  tha 
•corporation,  it  is  estopped  from  asserting  that  such  oflBcers  acted  ontiddo  «l 
their  authority,  if  it  appears  that  all  of  the  business  of  the  coiporation,  in- 
cluding the  kind  in  question,  has  universally  been  transacted  by  such  oflBcera 
and  informally  ratified  by  the  corporation:  Duggan  ▼•  Padfic  Boom  O9.,  6 
Wash.  693;  36  Am.  St  Rep.  182,  and  note  with  the  cases  collected.  See  tha 
extended  note  to  Simpson  t.  Oarland,  39  Am.  Rep.  299.  It  is  not  neee» 
vary  that  the  eharter  of  a  corporation  should  confer  the  power  of  oontraoting 
l>y  agent  in  order  to  give  it  that  right,  as  all  corporations  must  of  neoesai^ 
act  through  agente:  St,  Andreum  etc  Land  Co,  ▼.  Mitchell,  4  Fla.  192;  64  Aou 
Dea  340,  and  note.  An  authorised  agent  of  a  corporation  may  bind  ilia 
eorporation  by  an  unsealed  contract  without  express  authority  in  its  charter: 
Commercial  Bank  v.  Newport  Ufg,  Co.,  1  T.  B.  Mon.  13;  86  Am.  Deo.  171« 
and  note. 

Ck>RPOXATioH8— Authoritt  ov  Ofhoir.  ^Drafts  accepted  by  tha  treaa« 
urer  of  a  corporation  are  presumed  to  be  properly  accepted  by  the  corpora- 
tion: CredU  Co,  v.  Howe  Machine  Co,,  64  Conn.  357;  1  Am.  St  Rep.  123;, 
and  note.  As  to  when  corporations  are  bound  by  notes  executed  1^  their 
officers,  see  J^eese  t.  Firei  Nat.  Bank,  64  N.  J.  L.  206}  83  Am.  St  Rep.  976^ 
smdnote. 
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tract  made  to  induce  the  organisation  of  a  water  company,  agreeing  to 
take  a  specified  amount  of  water  per  annum  for  ten  years  and  to  paj 
therefor  a  price  designated  in  the  contract,  continues  obligatory  after 
the  death  of  the  contractor,  and  renders  his  estate  liable  for  the  prioa 
of  the  water  to  be  taken  by  him  during  the  years  contemplated  by  tha 
contract 

Thr  Mrasurr  or  Dam aors  ror  thr  Rrrubal  or  ▲  Drorarrd  Oqn- 
traotor  to  take  water  of  a  specified  value  for  a  term  of  years  is  not 
necessarily  the  amount  agreed  to  be  paid  for  such  water,  though  tha 
cost  of  delivering  it  is  nothing.  There  should  be  deducted  from  tlia 
amount  agreed  to  be  paid  such  sums  as  the  water  company  has  reoeivad 
from  the  use  of  the  water  on  the  premises  on  which  its  nse  was  cpntem* 
plated  at  the  making  of  the  contract,  though  such  pramiasa  ao  longer 
belong  to  such  contractor  nor  to  his  estate. 

T.  P.  Pingree  and  C.  E.  BurJce^  for  the  plaintiff, 
M.  Wilcox  and  A.  C.  Collins^  for  the  defendants. 

*^^  H0LME8,  J.    This  is  an  action  of  contract  on  the  follow* 
ing  writing: 
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«*Nbw  York,  June  11th,  1888. 
U*  /•  Drummandj 

Dear  Sir:  I  hereby  agree  to  enter  into  a  formal  contract 
with  the  •'^^  Housatonic  Water  Company  when  organized^ 
binding  myself  to  take  at  least  seven  hundred  and  fifty  ($760) 
dollars*  worth  of  water  per  annum  for  the  period  of  ten  year» 
CD  the  following  basis:  Water  for  manufacturing  purposes  12| 
cents  per  1,000  gallons,  hydrants  $40.00  per  annum  each, 
private  dwellings,  one  tap  for  one  family,  $8.00  per  annum. 
In  the  construction  of  these  water  works  they  are  to  com« 
mence  at  Long  Pond  with  a  14  inch  pipe  and  continue  with  a 
12  inch  pipe,  then  reducing  to  10  inch,  then  to  8  inch  to  the 
Tillage,  and  using  6  inch  and  4  inch  distribution  pipes. 

C.  R.  Crane.'* 

This  writing  was  signed  in  order  to  induce  the  plaintifif  to 
build  an  aqueduct  for  the  stock  and  bonds  of  the  Housatonio 
Water  Company,  and  the  offer  contained  in  it  was  made  in 
consideration  of  the  plaintiff's  doing  so.  The  plaintiff  ac- 
cepted the  offer,  furnished  the  consideration,  and  the  promise 
became  a  binding  contract  Just  afterward  Crane  died,  and 
his  administrators  refused  to  perform  the  contract.  The  first 
question  is  whether  the  administrators  were  bound  to  pay  for 
the  ten  years,  as  agreed  by  Crane. 

The  question  is  not  whether  the  administrators  are  bound 
by  their  intestate's  contract.  They  are  bound  by  it  of  course, 
whether  named  or  not,  because  they  represent  his  person: 
SheUey^s  eau^  1  Coke,  93,  96  a;  Iremonger  v.  Newaam,  Latch, 
260,  261;  Day  t.  Woreeiter  etc.  R.  R.  Co.  151  Mass.  302,  808. 
A  suflScieut  proof  is  that  they  unquestionably  would  be  liable 
for  a  breach  by  their  intestate  in  his  lifetime.  The  true  ques- 
tion 10  whether  the  contract  properly  construed  requires  a 
continuance  of  the  promised  action  beyond  the  lifetime  of  the 
promisor.  It  is  the  same  question,  and  is  to  be  answered  in 
the  same  way,  as  if  the  promisor  himself  were  alive  for  pur- 
poses of  being  sued,  but  dead  for  the  purposes  of  perform- 
ance. 

The  facts  relied  on  by  the  defendants  are,  that,  as  the 
plaintiff  knew,  the  reason  why  Crane  wanted  the  water  was 
that  he  might  use  it  in  his  business;  that  his  business  was  the 
manufacture  of  woolens  under  a  lease  and  business  arrange- 
ment with  the  Monument  Mills;  and  that  by  the  terms  of  his 
lease  the  mills  had  a  right  to  terminate  it,  and  did  terminate 
it  in  fact  within  three  months  of  Crane's  death.    The  plaintiff 
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knew  *^*  the  kind  of  business  In  which  Crane  was  engaged, 
and  that  it  was  carried  on  under  some  arrangement  with  the 
Monument  Mills,  but  did  not  know  what  the  arrangement  was. 

But  the  motives  which  induced  Crane  to  make  the  promise 
«re  not  so  important  an  aid  in  determining  its  scope  as  the 
object  which  the  plaintiff  manifestly  had  in  exacting  it.  It 
was  perfectly  plain  that  the  reason  why  the  plaintiff  re- 
•quired  the  promise  as  a  condition  of  making  his  inyestmont 
and  building  the  reservoir  was  that  he  might  have  some 
^security  for  returns.  The  plaintiff  committed  himself  abso* 
lutely  to  the  investment,  whether  Crane  lived  or  died.  Ob- 
viously the  security  which  he  wanted  was  one  equally 
independent  of  Crane's  life.  From  the  point  of  view  of  the 
plaintiff,  the  contract  was  like  a  guaranty  upon  executed 
consideration  that  he  should  have  so  much  business  for  a 
certain  time,  which,  of  course,  would  run  on  whether  the 
guarantor  lived  or  died:  See  Hoyd  v.  Harper^  L.  R.,  16  Ch. 
Div.  290.  It  may  be  that  it  was  prudent  administration  for 
the  defendants  to  break  the  contract  and  to  pay  the  damages, 
but  we  are  of  the  opinion  that  Crane's  undertaking  was  to 
take  the  water  for  ten  years,  dead  or  alive.  Very  possibly  he 
•did  not  think  of  the  chance  of  his  dying,  and  might  have 
hesitated  if  the  present  aspect  of  his  contract  had  been  called 
to  his  attention.  But  the  circumstances  and  the  words  used 
l^ave  notice  of  the  extent  of  the  obligation  which  he  was  en- 
tering into,  and  if  we  are  to  conjecture,  it  is  as  probable  as 
any  thing  else  that  the  plaintiff  would  not  have  accepted  lees 
than  by  our  construction  he  got.  No  cases  very  like  the  pres- 
ent have  been  called  to  our  attention.  We  may  mention 
Kemochan  v.  Murray^  111  N.  Y.  306;  7  Am.  St.  Rep.  744; 
€hamberlain  v.  Ihtnlop,  126  N.  Y.  45;  22  Am.  St  Rep.  807; 
Billings  Appeal,  106  Pa.  St  558;  and  Martin  v.  Hunt,  1  Allen, 
418,  419. 

The  considerations  which  we  have  put  forward  are  not 
affected  by  the  fact  that  the  contract  sued  upon  contemplated 
another  more  formal  contract  That  is  merely  an  additional 
wheel  in  the  machinery.  Nor  does  it  matter  that  the  second 
•contract  would  be  made  with  another  party.  It  was  expected 
that  the  plaintiff  would  become  the  owner  of  substantially  all 
the  stock  of  the  water  company  when  it  was  issued,  and  he 
•did  so,  so  that  his  interest  was  substantially  the  same  with 
reference  to  the  present  question,  as  if  it  had  been  agreed  that 
the  second  contract  should  run  to  him. 
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The  other  question  reserved  bj  the  report  concerns  the 
measure  of  damages.  The  judge  who  tried  the  case,  without 
a  jury,  found  that  the  cost  of  delivering  the  water  was  noth* 
ing,  and  ruled  that  the  plaintiff  was  entitled  to  recover  the 
present  value  of  each  yearly  payment,  deducting  such  sums^ 
as  the  water  company  received  or  ought  to  have  received  for  ^ 
water  used  upon  the  premises  occupied  by  Crane  at  the  time 
of  his  decease.  Only  the  plaintiff  complains  of  this  ruling. 
We  have  no  doubt  that  the  defendants  are  right  in  conceding 
that  the  plaintiff  is  entitled  to  recover  substantial  damages, 
subject  to  any  just  deductions.  It  does  not  matter  bow  the 
contractee  is  interested  to  have  a  contract  performed,  whether 
directly  or  because  he  is  a  stockholder  in  a  corporation  if  he 
is  interested.  It  has  been  held  in  England  that  trustees  can 
recover  to  the  extent  of  the  interest  of  their  cesluts  que  tru$l: 
Hoyd  V.  Harper^  L.  R.,  16  Ch.  Div.  290.  Also  the  intended 
intervention  of  a  second  contract  is  not  important:  Pratt  v. 
Hudion  River  R.  R.  Co.,  21  N.  Y.  305;  Drigge  v.  Dwigki,  17 
Wend.  71;  81  Am.  Dec.  28a 

The  matter  of  the  deductions  is  more  difficult  to  deal  with. 
Even  if  the  contract  were  as  broad  as  upon  this  question  the 
plaintiff's  interest  would  have  it  regarded,  some  circumstances 
can  be  imagined  which  would  make  the  damages  only  nomi- 
nal at  most  The  object  being,  as  we  have  said,  to  secure  the 
plaintiff  a  return  for  his  investment  by  guaranteeing  a  certain 
amount  of  custom,  if  the  plaintiff's  company  had  customers 
for  all  the  water  which  it  could  furnish,  only  nominal  dam* 
ages  ought  to  be  allowed.  The  same  consideration  of  the  ob- 
ject of  the  contract  points  also  to  some  latitude  of  construction 
as  to  what  constitutes  performance.  If  the  contract  had 
specified  the  buildings  in  which  the  water  was  to  be  taken, 
there  could  be  no  doubt  that  the  ruling  was  right.  The  con- 
tract would  mean  not  that  Crane  personally  would  take  so 
much  water  at  all  events,  but  that  so  much  water  should  be 
taken  in  those  buildings.  The  contract  does  not  specify  any 
buildings,  but  still  we  are  of  opinion  that  it  does  not  require 
a  personal  taking  of  the  water  throughout  the  ten  years.  It 
is  satisfied  if  the  taking  was  started  by  Crane,  and  its  con- 
tinuance fairly  may  be  attributed  to  him.  When  the  contract 
was  made,  both  parties  understood  that  Crane  made  it  for 
the  sake  of  his  factory  in  the  building  of  ^^^  the  Monument 
Mills. 

If  Crane  in  his  lifetime  had  taken  water  there,  and  after 
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his  death  his  adminislrators  had  done  the  same,  and  then 
within  the  ten  years  the  factory  had  changed  hands,  and  the 
same  amount  of  water  was  taken  afterwards,  it  would  be  a 
hard  construction  to  deny  that  the  contract  adopted  in  ad- 
vance  Crane's  choice  of  place  to  the  extent  that  a  continuous 
taking  of  water  in  the  same  place  was  a  performance.  The 
obligation  to  take  the  water  would  not  follow  Crane's  person 
aud  estate  so  far  as  to  bind  the  administrators  to  take  water 
in  another  place  in  addition.  So,  if  Crane,  after  taking  water, 
himself  had  sold  the  factory.  Things  had  not  gone  quite  so 
far  as  we  have  supposed,  because  Crane  died  just  before  the 
water  was  ready  for  delivery.  Yet  it  seems  very  plain,  and, 
as  we  take  it,  was  inferred  by  the  judge  who  tried  the  case, 
that  the  places  in  respect  of  which  the  judge  made  the  allow* 
ances  were  understood  by  both  parties  to  be  places  at  which 
the  water  was  to  be  delivered.  No  doubt  Crane  was  free  to 
change  his  place  of  performance,  but  a  taking  at  the  factory 
satisfied  the  contract  ptv  tanto*  As  to  the  sums  allowed  by 
the  judge  for  water  furnished  to  the  two  tenements  of  the 
Crane  estate,  the  facts  do  not  appear  in  any  detail.  We  can- 
not  say  that  the  allowance  was  not  right  upon  the  principles 
which  we  have  explained. 

No  objection  has  been  raised  to  the  recovery  in  this  action 
of  all  the  damages  which  ever  can  be  recovered,  although  the 
ten  years  have  not  elapsed.  It  seems  to  be  assumed  that  the 
case  is  governed  by  Paige  v.  Barrett^  151  Mass.  67,  and  the 
cases  there  cited.  We  do  not  disturb  the  assumption.  If  it 
be  made,  the  deductions  io  be  allowed  on  account  of  earnings 
in  the  future  must  be  matters  of  estimate. 

Judgment  on  the  finding. 

Ck>irfBAen— Wbbthbb  EmoaoBABLa  Ajtbb  Diatb  or  Oovtbaoiob.^ 
This  qawtUm  will  be  found  thonmghly  diaoiiMad  in  Ckamberlaim  v.  Dm$Uop^ 
126  N.  Y.  46;  22  Am.  St  Rep.  SO?,  and  tii«  monognphio  note  tfa«r»tow 
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PaRROTT   V.    AVBBY. 

A  Dsbd  Is  Nov  Dblxtibxd  thongh  it  is  tzeeiited  in  ih«  prattiiM  of  a  wit* 
neas,  if  then  it  no  declmratioD  on  the  part  of  the  grantor  that  ho  intends 
it  to  take  offeot  at  once,  and  he  retain*  it  in  hit  poeaoition  during  hia 
lifetime,  pntting  it  in  a  chest  and  bequeathing  the  cheat  to  the  grantee. 

WZLUL— A  DS7I8X  OF  LaHD  CaHMOT  RiaULT  FbOM  ▲  BtQUWT  or  A  CHKftP 

AMD  In  Cohtbhtb,  though  a  part  of  auoh  conteata  ia  an  nndaliTered 
oonveyanoe  from  the  teatator  to  the  legatee. 

Writ  of  entry  for  a  parcel  of  land  in  Great  Barrington. 
The  land  bad  formerlj  belonged  to  Miles  Avery,  to  wboee 
title  tbe  tenant  claimed  to  bave  succeeded  under  a  deed  dated 
January  21,  1888,  purporting  to  be  made  in  consideration  of 
love  and  affection.  This  deed  was  executed  in  tbe  presence 
of  a  witness,  and  at  the  death  of  the  grantor  was  found  in  a 
chest.  The  grantor  had  bequeathed  to  the  grantee  in  the 
deed  this  chest  ^'and  its  contents  except  bank-books."  This 
will  was  dated  May  25,  1889,  and,  in  pursuance  of  its  provi- 
sions, the  executor  delivered  the  chest  and  its  contents,  includ- 
ing the  deed,  to  the  legatee,  who  thereafter,  in  January,  1893, 
caused  the  deed  to  be  recorded.  The  demandants  in  the  ao* 
tion  claimed  title  under  the  seventh  clause  of  the  testator's 
will  directing  that  all  the  residue  and  remainder  of  his  estate, 
both  real  and  personal,  not  otherwise  disposed  of,  be  divided 
among  all  his  grandchildren  then  living. 

H.  C.  Joyner^  for  the  tenant 

A,  C.  Collins^  for  the  demandants. 

***  Allen,  J.  1.  That  the  agreed  facts  fail  to  show  a  de- 
livery of  the  deed  in  the  grantor's  lifetime.  The  grantor  re* 
tained  control  of  the  deed  and  of  the  land.  There  was  no 
prior  bargain  with  the  grantee,  and  no  indebtedness  to  him, 
nor  relation  of  trust  towards  him.  He  had  no  knowledge  of 
the  execution  of  the  deed.  The  only  consideration  was  love 
and  affection.  The  deed  was  not  recorded  during  the  grantor's 
lifetime.  There  was  no  oral  declaration  by  the  grantor  that 
be  meant  to  have  it  take  effect  at  once.  In  short,  there  was 
nothing  tending  to  show  a  delivery  of  tbe  deed  except  the 
bare  fact  that  it  was  executed  in  the  presence  of  a  witness. 
The  question  of  delivery  is  a  question  of  fact,  and  delivery 
in  the  grantor's  lifetime  must  be  proved.  There  must  have 
been  an  intention  that  it  should  ***  operate  aa  a  present 
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conveyance  of  title.  A  finding  of  the  delivery  of  the  deed 
would  not  be  warranted  on  the  agreed  facts:  Stevens  v.  Sterem^ 
150  Mass.  557;  Shurtleffy.  FranciSy  118  Mass.  154;  Hawkes  v. 
Pikej  105  Mass.  560;  7  Am.  Rep.  554;  Brabrook  v.  Boston  Five 
CenU  Sav.  Bank,  104  Mass.  228,  232;  6  Am.  Rep.  222;  Chase 
V.  Breed,  5  Gray,  440;  Younge  v.  Guilbeau,  3  Wall.  636,  641; 
3  Washburn  on  Real  Property,  5th  ed.,  577  et  seq.  There 
were  no  acts  or  declarations  of  the  grantor  sufficient  to  show 
an  intent  to  treat  it  as  delivered,  or  circumstances  such  as 
were  found  to  be  sufficient  in  Lowd  v.  Brigham,  154  Mass. 
107,  113,  114,  and  cases  there  cited,  and  in  Regan  v.  Howe, 
121  Mass.  424w 

2.  Even  though  it  be  assumed  that  the  undelivered  deed 
was  in  the  chest  when  the  will  was  signed,  the  gift  in  the  will 
of  **  my  chest  and  its  contents  except  the  bank-books"  does 
not  operate  as  a  devise  of  the  land. 

The  danger  of  using  words  of  this  kind  in  a  will  is  pointed 
out  by  Chitty,  J.,  in  Robson  v.  Hamilton,  L,  R.  [1891]  2  Ch 
Div.  559,  because  an  article  may  be  in  the  chest  one  day  and 
out  of  it  the  next,  or  may  be  put  there  for  safe-keeping  dur- 
ing the  testator's  last  illness  by  somebody  who  is  taking  care 
of  tlie  things  which  are  found  lying  about.  Moreover  this 
form  of  gift,  if  it  speaks  from  the  death  of  the  testator,  would 
enable  bim  to  increase  or  diminish  his  gift  at  pleasure  by 
putting  things  into  the  chest  or  taking  them  out  from  time 
to  time;  thus  accomplishing  what  cannot  be  done  by  referring 
in  the  will  to  a  separate  paper  thereafter  to  be  prepared  and 
signed  by  the  testator:  Thayer  v.  Wellington,  9  Allen,  283;  85 
Am.  Dec.  753.  However,  this  aspect  of  the  case  need  not  be 
dwelt  on,  because  the  words  of  the  gift  are  not  sufficient  to 
carry  the  land  even  though  it  was  clearly  proved  that  the 
deed  was  in  the  chest  all  the  time.  The  reason  of  this  is  that 
the  deed  is  not  to  be  considered  as  property  in  itself,  but  evi- 
dence  of  title  to  property  situated  elsewhere.  Land  cannot 
be  deemed  to  be  included  amongst  the  contents  of  a  chest, 
merely  because  a  deed  conveying  it  or  an  undelivered  deed 
describing  it  is  contained  therein.  Many  cases  are  to  be 
found  in  the  books  where  questions  have  arisen  whether  gifts 
of  goods,  or  chattels,  or  property,  or  things  contained  in  or 
the  contents  of  a  certain  place,  or  house,  or  closet,  or  cabinet, 
or  desk,  or  trunk,  should  be  held  to  include  money,  bonds, 
promissory  notes,  banker's  receipts,  or  other  similar  articles 
of  personal  property,  and  the  ^^^  decisions  have  not  been 
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iiniforin:  See  cases  cited  in  1  Jarman  on  Wills  (Bigelow'a 
«d.)»  709  et  seq.;  Wms.    Ex.,  6tb  Am.  ed.,  1178  et  seq., 
Theobald,  Wills,  8d  ed,,  145;  Penniman  v.  French,  17  Pick. 
404;  28  Am.  Dec.  309;  Lock  v.  Noyes,  9  N.  H.  430.    But  no 
•case  has  been  cited  by  counsel  or  found  by  us  in  which  ifc 
has  been  held  that  land  would  pass  under  such  a  gift  by  rea- 
son of  a  deed  thereof  being  found  amongst  the  contents  of  the 
place  or  receptacle  designated.    On  the  other  hand,  title 
•deeds  have  been  selected  as  the  most  striking  illustration  of 
what  would  not  pass  under  such  general  words:  Brooke  v. 
Turner,  7  Sim.  671;  Robeon  v.  HamUUm,  L.  R.  [1891]  2  Ch. 
Div.  559,  565,  566.    And  a  mortgage  has  been  expressly  held 
not  to  be  so  included  in  Fleming  v.  Brook,  1  Schoales  &  L. 
818,  and  Brooke  v.  Turner,  7  Sim.  671.    It  is  not  as  if  the 
testator  in  his  will  had  made  a  gift  of  the  deed  in  express 
terms,  or  had  directed  it  to  be  delivered  to  the  tenant.    That 
would  have  presented  a  different  question. 

It  is  of  course  possible  that  the  testator  may  have  mistak* 
«nly  supposed  that  his  undelivered  deed  to  the  tenant  would 
be  effectual  to  convey  the  land  after  his  own  death.  If  that 
was  so,  it  might  be  a  reason  why  he  did  not  give  the  land  to 
the  tenant  by  his  will;  but  it  would  not  change  the  construc- 
tion of  the  will  itself,  and  enlarge  the  meaning  of  the  words 
nsed,  so  as  to  make  the  land  pass  under  the  gift  of  the  chest 
and  its  contents. 
Judgment  for  demandants  afiSrmed. 


DBsos—DsLnrBRT— What  Is  Not. — ^Where  a  deed  Ii  executed  and 
acknowledged,  reedy  for  delivery,  bat  was  not  delivered,  but  was  laid  away 
in  the  grantor's  drawer  with  his  will  and  is  found  there  after  his  death,  il 
is  inoperative,  never  having  been  delivered:  Lang  v.  Smithy  37  W.  Va.  726; 
-Jackson  v.  Dunhp,  1  Johns.  OtM.  114;  1  Am.  Dec  100;  Jones  v.  Jones,  6  Conn. 
1 1;  16  AnL  Dec  85,  and  note;  Tnft  v.  Taft,  69  Mich.  186;  60  Am.  Rep.  29L 
When  a  grantor  in  a  deed  hands  it  to  the  grantee,  telling  him  to  "  take  thia 
-deed  and  pal  it  in  onr  box  at  the  bank"  this  does  not  constitute  a  present 
-delivery  of  the  deed  to  the  grantee:  Hajfes  v.  Boylan,  141  111.  400;  83  Am. 
St.  Rep.  326,  and  note  Handing  a  deed  to  the  grantee  to  be  put  into  a  trunk 
containing  the  joint  papers  of  the  grantor  and  grantee,  they  being  partners^ 
and  the  grantor  keeping  the  key,  is  not  a  valid  delivery:  Chadwiek  v.  Webber, 
Z  OreenL  141;  14  Am.  Dec  2*22.  To  constitute  delivery  of  a  deed  tha 
giantor  must  divest  himself  of  all  power  and  dominion  over  it:  Denis  v* 
Velaii,  96  CaL  223;  Woodr.  Ingritkam,  8  Strob.  Eq.  106;  61  Am.  Dec  67U 
•See  the  extended  note  to  Fain  v.  Smith,  68  Am.  Bep.  289. 
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Kbbmbb  v.  Ghioaqo,  Milwauebb,  and  St.  Paul 

Railway  Company. 

[51  MronnoTA,  lA.] 

IjOSlfaS  TO  OOCUFT  liANDb  NOT  BlNDIKO  ON  PUBOHASIB  WhSN. — ^A  Uoenf* 

to  a  railroad  company  to  enter  and  occupy  land  is  a  protection  for  any 
acts  done  under  it,  but  a  sale  of  the  land  constitutes  a  revocation  of  tho 
license,  and  the  Tendee  is  entitled  immediately  after  the  transfer  to 
bring  his  action  to  recover  possession  of  the  strip  so  occupied. 

Railroad  Companibs  Oocuprmo  Land  Umdbb  Licbi^sb,  Whbb  Dbbkbd 
Tbbspassbrs. — ^The  entry  and  occupation  of  land  by  a  railroad,  and  tho 
ooustruction  of  its  ruad,  under  a  license  from  the  landowner,  does  not 
operate  as  an  appropriation  of  the  land  so  occupied,  nor  divest  the  title 
of  the  landowner.  That  title  passes  to  a  purchaser  of  the  premises,  and 
as  to  him  the  railroad  company  is  a  naked  trespasser. 

LiMiTATioNB  or  Aotioks^Eftbot  of  Lapsb  ov  Xdib. — A  plaintiff's  right  to 
avail  himself  of  a  legal  remedy  is  not  impaired  merely  by  inaetioii  or 
delay  in  seeking  that  remedy. 

Bminbnt  Domain— a 8SE8SM but  ot  Damaqbs  Upon  Emtibb  TBAor.^AUnd^ 
owner  is  entitled  to  have  his  compensation  assessed  for  the  injury  to  the 
entire  tract  of  which  the  land  appropriated  by  prooeedings  in  eminent 
domain  forms  a  part.  Mere  artiticial  or  nominal  lines  of  division  are 
not  material  where  the  several  lots  or  parcels  are  oontignon%  and  are 
held  and  used  for  a  common  purpose,  so  that  they  may  properly  be 
treated  as  an  entirety  for  the  assessment  of  the  compensation. 

Railboad  Companibs— Occupation  of  Land  Without  Lboal  Riobt^ 
EjBcrMBNT — Plbadinq.— In  an  action  by  a  landowner  to  reoover  dam* 
ages  for  the  trespass  of  a  railroad  company  in  constrooting  its  road  with- 
out  having  obtained  the  right  to  do  so,  either  by  grant  or  proceedinge 
in  eminent  domain,  the  defendant  is'  entitled  to  withdraw  a  portion  of 
its  answer  in  which  it  seeks  to  obtain  a  condemnation  of  the  land  allei^ 
to  be  the  right  of  way  strip,  but  a  mere  motion  for  leave  to  make  sneh 
withdrawal  is  to  be  regsrded  as  an  application  addressed  to  the  discre- 
tion of  the  trial  judge,  whose  ruling  will  not  be  interfered  with  by  the 
appellate  oonrt  unless  he  has  been  guilty  of  an  abuse  of  disoretion. 
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A.  C.  Dunn^  John  W.  Cary^  and  H.  H.  Fidd^  fiur  the  appel- 
laDt 

Danid  Buck  and  D.  F.  Mwgan^  for  ihe  respondent 

^*  Vandbbbubgh,  J.  The  plaintiff  alleges  that  he  is,  and 
for  more  than  three  years  has  been,  the  owner  of  a  tract  of 
land  in  Blue  Earth  conntj,  containing  upwards  of  thirteen 
hundred  acres,  which  is  traversed  by  the  defendant's  railway. 
The  railroad  was  constructed  upon  and  *^  over  the  land  be- 
fore plaintiff  acquired  title;  but  it  never  obtained  the  lawful 
right  so  to  do,  by  condemnation  proceedings  or  otherwise,  and 
has  never  paid  any  compensation  for  the  land  occupied  by  iti 
or  for  the  damages  caused  by  the  construction  and  operation 
4)f  its  railway  thereon.  He  therefore  seeks  by  this  action  to 
recover  possession,  to  eject  the  defendant  from  the  premises, 
and  for  damages  caused  by  the  occupation  thereof  The  an« 
awer  takes  issue  upon  the  allegations  of  plaintiff's  ownership, 
and  also  alleges  '*  that  the  predecessors  in  interest  of  the  de* 
fendant  entered  upon  and  built  the  railroad  over  and  across 
the  said  lands  with  the  full  knowledge,  consent,  and  acquies" 
cence  of  the  then  owners  of  the  same,  and  that  ever  since  its 
purchase  and  operation  of  the  said  railroad  it  has  continued 
to  use  and  occupy  the  said  strip  of  land  for  its  railway  pur- 
poses until  the  commencement  of  this  action,  without  notice 
from  the  plaintiff  or  other  persons  tbat  its  use  and  occupation 
thereof  was  in  any  manner  unlawful,  and  without  objection 
from  the  plaintiff  or  other  persons;  that  the  piece  of  railroad, 
built  and  constructed  as  aforesaid  is  a  part  of  its  line  of  rail- 
way from  Wells  to  Mankato,  and  is  necessary  to  the  proper 
enjoyment  of  its  rights  and  franchises,  and  to  the  discharge 
of  its  duty  to  the  public  as  a  carrier  of  freight  and  passen* 
jers."  It  also  alleges  that  it  is  ready  and  willing  to  make 
compensation  for  the  damages  arising  from  the  appropriation 
of  the  land  in  question,  and  therefore  asks  that  they  be  ascer- 
tained, as  provided  by  the  statute,  by  the  jury  in  this  action, 
if  the  plaintiff,  on  the  trial,  shall  establish  his  right  to  recover 
the  said  strip  of  land. 

1.  The  evidence  sustained  the  allegations  of  plaintiff's  title 
And  ownership,  and  there  was  no  evidence  in  the  case  tending 
to  show  that  defendant's  occupancy  of  the  premises  was  law- 
ful, except  that  the  same  was  by  the  license,  express  or  im- 
plied, of  the  grantors  of  the  plaintiff. 

If  the  original  entry  or  subsequent  occupancy  of  the  prem* 
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ises,  to  the  time  of  plaintiff's  purchase,  was  bj  the  license  of 
the  grantors  of  the  plaintiff,  such  license  is  a  protection  fof 
any  acts  done  under  it;  and  in  any  event  the  plaintiff  would 
have  no  right  of  action  for  use  and  occupation,  or  trespasses 
committed  by  defendant  in  the  construction  *^  or  operation 
of  its  road  thereon  prior  to  his  purchase,  unless  he  had  ao» 
quired  such  right  by  assignment  It  did  not  pass  by  the  con* 
yeyance  of  the  land. 

But  such  license,  if  any  there  was,  was  subject  to  be  revoked 
at  any  time  by  the  licensor;  and  thereafter  the  defendant  would 
become  a  trespasser,  and  the  landowner  would  be  entitled  to  hia 
remedy  either  in  trespass  or  ejectment,  as  he  might  be  advised. 
The  sale  and  conveyance  of  the  land  to  the  plaintiff  was  by 
itself  a  revocation  of  any  previous  license,  and  the  plaintiff 
had  a  right  immediately  thereafter  to  bring  his  action  to  re* 
cover  the  possession:  Eggleston  v.  New  York  etc.  R.  R.  Co.^  85 
Barb.  162;  Miller  v.  Auburn  etc.  R.  R.  Co.,  6  Hill,  61;  2  Am. 
Lead.  Cas.,  5th  ed.,  576;  Johnson  v.  SkiUman,  29  Minn.  96; 
43  Am.  Bep.  192.  Plaintiff's  right  of  action  is  not  impaired 
by  his  inaction  or  delay  in  seeking  his  legal  remedy.  De- 
fendant acquired  no  rights  in  the  land  or  to  the  possession 
by  its  entry  and  occupation^  On  the  contrary,  it  has  been  a 
continuous  trespasser,  except  as  to  acts  done  under  the  license. 
The  contention  of  the  defendant  that  by  its  entry  and  posses* 
sion  and  the  construction  of  its  road,  it  lawfully  appropriated 
the  land,  and  that  the  right  to  compensation  therefor  accrued 
to  the  plaintiff's  grantor,  finds  no  support  in  the  decisions  of 
this  court  The  title  was  never  divested.  It  passed  to  the 
plaintiff,  and  as  to  him  the  defendant  is  simply  a  trespasser; 
and  it  can  only  acquire  the  right  to  use  the  same  by  grant  or 
condemnation  proceedings, as  provided  bylaw:  Lamm  v.  Cku 
cago  etc.  Ry.  Co.^  45  Minn.  73,  77;  Qalway  v*  Metropolitan 
Elev.  Ry.  Co.,  128  N.  Y.  132. 

The  plaintiff  was  clearly  entitled  to  recover  the  premises 
in  question  unless  the  defendant  availed  itself  of  its  privilege 
under  the  statute  of  having  its  damages  assessed  in  the  same 
action. 

2.  The  court  having  denied  defendant's  application  to  with* 
draw  the  claim  set  up  in  its  answer  for  an  assessment  of 
damages  as  for  a  condemnation  of  the  land,  the  case  was 
heard  and  disposed  of  upon  the  merits  of  such  application^ 
and  a  verdict  rendered,  assessing  the  damages  accordingly. 

*'  The  ri^ht  of  way  claimed  by  defendant  and  occupied  by 
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it  extends  through  seyen  forty-acre  tracts  or  government  sub- 
divisions. It  claims  that  plaintiff's  damages  should  be  lim- 
ited to  those  tracts  actually  crossed  by  the  railway  and  those 
which,  at  the  time  of  the  construction  of  the  road,  were  part 
and  parcel  of  the  tracts  so  crossed,  so  as  to  form  therewith 
entire  tracts  or  bodies  of  land  owned  by  one  common  owner. 
The  court,  however,  left  it  to  the  jury  to  determine  from  the 
evidence  whether  the  body  of  land  in  question,  claimed  and 
owned  by  the  plaintiff  when  the  action  was  brought,  and  at 
the  time  of  the  trial,  was  so  situated,  occupied,  and  used| 
taken  together,  as  to  constitute  one  farm.  It  is  a  well-estab- 
lished rule  that  the  owner  is  entitled  to  have  bis  compensation 
or  damages  assessed  for  the  injury  to  the  entire  tract  of  which 
the  land  appropriated  is  a  part,  and  mere  artificial  or  nominal 
lines  of  division  are  not  material  where  the  several  lots  or 
parcels  adjoin,  and  are  held  and  used  for  a  common  purpose, 
80  that  they  may  properly  be  treated  as  an  entirety  for  the 
assessment  of  damages.  The  evidence  tended  to  show  that 
the  whole  tract  in  this  case  constituted  one  farm;  and  though 
Yery  large  in  extent,  we  are  not  prepared  to  say  that  the  ques- 
tion was  not  properly  left  to  the  jury.  It  was  for  the  jury  to 
ascertain  the  extent  and  nature  of  the  injury,  subject  to  the 
rules  of  law;  and  if  some  portions  were  not  affected  at  all, 
and  some  less  than  others,  these  were  matters  which  they 
would  be  expected  to  consider  in  making  up  their  estimate. 
The  court  also  properly  instructed  the  jury  that  the  damages 
were  to  be  assessed  as  of  the  time  of  the  trial.  The  condition 
of  the  property  and  state  of  the  title  at  that  time  must  govern 
in  determining  the  amount  of  plaintiff's  compensation.  It 
was  not  material,  therefore,  that  plaintiff's  farm  had  been 
enlarged  by  the  purchase  of  adjacent  tracts  subsequent  to  the 
construction  of  the  road,  and  prior  to  the  condemnation  pro- 
ceedings. Whether  the  land  in  question  constituted  at  the 
time  of  the  trial  one  tract  or  farm,  and  the  extent  which  the 
whole  or  any  portion  thereof  might  have  been  injured,  were 
questions  for  the  jury.  It  is  clear  that  a  body  of  land  may 
be  so  large,  though  owned  by  one  perscn  and  used  for  a  com« 
mon  purpose,  that  all  portions  of  it  would  not  be  injuriously 
affected,  *'  and  the  line  would  have  to  be  drawn  somewhere 
within  reasonable  limits;  but  this  would  necessarily  be  deter- 
mined upon  the  evidence  disclosing  the  facts  and  circum- 
itances  in  each  particular  case.    In  this  case  the  damages 
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assessed  appear  to  be  yerj  large,  but  the  amount  thereof  if 
not  among  the  errors  assigned  on  this  appeaL 

8.  At  the  trial,  before  anj  testimony  was  introduced,  the 
record  shows  that  ^  the  defendant  moved  the  court  for  leave 
to  withdraw  all  that  portion  of  its  answer  that  seeks  to  obtain 
a  condemnation  of  the  land  alleged  to  be  the  right  of  way 
strip;  thereby  leaving  the  issue  to  be  tried  as  originally  made 
by  the  complaint,  with  the  denials  of  the  answer.''    This  ap- 
plication, respondent  claims,  should  be  interpreted  aa  an  ap- 
plication to  the  court  to  amend  the  answer  by  striking  out 
and  eliminating  therefrom  the  claim  tor  an  assessment  of 
damages  under  the  statute.    Upon  the  argument  in  ihia  court, 
the  defendant's  counsel  insists  that  it  was  entitled  to  abandon 
the  condemnation  proceedings  as  a  matter  of  strict  legal  right. 
And  this  is,  we  think,  the  correct  view  of  the  law.    It  differa 
from  the  case  of  Witt  v.  SL  Paul  etc.  Ry.  Co.^  85  Minn.  404, 
for  the  reason  that  in  this  case  such  abandonment  leaves 
plaintiff's  remedy  wholly  unimpaired  in  the  suit  already 
pending,  for  the  recovery  of  his  property  with  damages— just 
the  remedy  he  asks  for,  and  is  entitled  to  by  law^  if  he  is  the 
owner  and  there  is  to  be  no  condemnation.    It  resemblee  the 
case  of  an  ordinary  counterclaim  in  an  answer,  which  the  de- 
fendent  may  withdraw  before  or  at  any  time  during  the  trial, 
upon  the  proper  notice  or  order  of  the  court,  filed  or  made  part 
of  the  record:  Bnmn  v.  Butler^  12  N.  Y.  Supp.  810.     Bat  the 
majority  of  the  court  is  of  the  opinion  that  the  defendant  did 
not,  by  its  application,  withdraw  or  show  an  intention  to  assert 
its  legal  right  to  withdraw  its  statutory  claim  for  an  aaaese* 
ment,  but  that  it  was  an  application  in  form  addressed  to  the 
discretion  of  the  trial  judge,  and  he  would  have  a  right  to  so 
consider  it  and  dispose  of  it;  and  so  considered,  there  was  no 
abuse  of  discretion  in  denying  it     But  I  am  inclined  to  think 
that  it  was  error,  because  the  defendant  had  the  right  to  aban- 
don, and  the  application  should  be  deemed  as  a  motion  to 
have  the  claim  for  an  assessment  expunged  from  the  ^^  rec- 
ord, so  as  to  show  such  withdrawal;  and  such  motions,  when 
the  legal  rights  of  the  parties  are  clear,  should  not  be  given 
a  strict  or  technical  construction,  or  deemed  diacretionary 
merely. 

This  disposes  of  all  the  assignments  of  error  which  we  deem 
necessary  to  consider. 

Order  affirmed. 
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ItHOKSsm — ^RsYOOATioN  BT  Salb  OF  Pbzmisis. — A  simple  parol  license  may 
4>e  revoked  at  any  time  by  the  licensor,  and  ia  revoked  by  a  sale  of  the  real 
property  involved:  Metcalfw,  Hart,  3  Wyo.  613;  31  Am.  St  Rep.  122;  and 
Aote;  extended  note  to  Lawrence  v.  Springer,  31  Am.  St.  Rep.  714. 

LiOBNSB— Title  Bobs  Not  Pass  bt  Oooupatior  of  Labd  Umdbr.— License 
ia  anthority  to  do  aonie  act  or  series  of  acta  on  another's  land  without  pass- 
ing any  estate  therein:  CluU  v.  Carr,  20  Wis.  531;  91  Am.  Deo.  442;  ifimi- 
ford  ▼.  Wfiiiney,  15  Wend.  380;  30  Am.  Deo.  60,  and  note;  Hiddlev.  Brown^ 
20  Ala.  412;  56  Am.  Dec  202;  Wynn  v.  Garland,  19  Ark.  23;  68  Am.  Dee. 
190;  Ehodee  v.  Otie,  33  Ala.  578;  73  Am.  Dec.  439. 

Emin BNT  Domain — ^Dahaobs  Upon  Kntibb  Traot.— When  part  of  several 
-contiguous  town  lots  used  and  treated  by  the  owner  as  one  traot  is  appro* 
priated  by  a  railroad  company  for  a  right  of  way,  he  is  not  limited  in  his  re- 
covery to  the  land  described  in  the  petition  of  the  company,  but  may  show 
the  direct  effect  upon  all  of  his  land  flowing  from  such  appropriation:  Aieki* 
son  etc  R.  R.  Co,  v.  Boerner,  34  Keb.  240;  33  Am.  St.  Rep.  637,  and  note  with 
the  cases  collected. 

Limitations  of  Aonoirs— Efteot  ob  Lapsb  of  Timb.— One  who  oom* 
•nenoesaa  action  within  the  time  allowed  by  the  statute  of  limitations  can- 
not be  denied  relief  on  the  ground  of  laches:  Cariiigitt  v.  ItcOoum,  121  IlL 
388;  2  Am.  St  Rep.  105;  Lang  Syne  etc  Mm,  Co,  v.  Roes,  20  Nev.  127;  19 
Am.  St  Rep.  837. 
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Landlobb  abd  Tbvabt— Tbnabt  Not  Liablb  fob  Rbbt  Aftbr  Sub- 
bbbdbb  of  Pbbmisbs,  Whbn.-— a  tenant,  who  exercises  an  option  which 
bia  lease  gives  him  to  continue  his  tenancy  after  the  expiration  of  the 
term,  cannot  terminate  his  tenancy,  at  his  mere  election,  before  the  end 
of  the  year,  but  is  not  liable  for  rent  accruing  after  a  surrender  of  the 
premises  which  is  aooepted  by  the  landlord. 

LaMPLOBD  AKD  TbNABT— RbMAIBINO  in  PoRSXflSIOir  AfTBB  COBSTBUCriVB 

EvicnoH,  Effbgt  of.— A  tenant  is  not  obliged,  upon  the  occurrence  of 
the  first  neglect  of  duty  on  the  part  of  the  landlord  which  would  justify 
a  surrender  of  the  premises,  to  elect  immediately  between  an  abandon- 
ment and  a  retention  of  the  possession.  Whether  his  omission  to  avail 
himself  of  bia  right  to  surrender  waa  unreasonable  under  the  oircum* 
atancea  is  a  question  for  the  jury. 

CiANDLOBD  AND  TbNANT — ACTION   FOR  RBNT-^DlTBIISEa  NOT  InCONSISTBNT* 

In  an  action  for  rent,  an  answer  alleging  that  the  landlord  accepted  the 
tenant's  surrender  of  the  premises  and  resumed  poeeession,  and  also 
that  the  tenant  abandoned  the  premisea  because  of  their  untenantable 
condition,  ia  not  open  to  the  objection  that  it  embodiei  inconsistent 
defenses. 

Action  for  rent.  The  defenses  relied  upon  in  the  answer 
referred  to  in  the  opinion  of  the  court  were:  1.  That  the  de- 
fendant was  holding  the  premises  under  a  month  to  month 
ienancjt  and  had  given  due  notice  of  his  intention  to  quit; 
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2.  That  he  had  surrendered  the  premises  to  the  plaintiff,  who 
had  accepted  the  surrender;  8.  That  the  plaintiff  was  guilty 
of  certain  omissions  which  amounted  to  a  constructive  evio 
tion  of  the  defendant  The  trial  judge  charged  the  jury  thai 
the  tenancy  was  from  year  to  year,  and  submitted  to  them 
the  questions  whether  there  had  been  a  surrender  of  the  prem- 
ises and  an  acceptance  thereof,  and,  if  not,  whether  an 
abandonment  was  justifiable  under  the  circumstances.  The 
defendant  had  judgment. 

R.  B.  Forrestf  for  the  appellant. 
Hart  and  Brewer^  for  the  respondent 

^^  Dickinson,  J.  The  plaintiff  leased  to  the  defendant  cer* 
tain  rooms  in  the  eighth  story  of  a  building  or  block  for  the 
term  of  one  year  **  from  May  1,  1889,  the  lessee  having  the 
option  to  continue  the  tenancy  for  two  years  longer,  by  giving 
notice  before  the  expiration  of  the  first  year.  No  such  notice 
was  given,  but  the  defendant  remained  in  actual  occupancy 
until  about  the  middle  of  January,  1891,  as  is  admitted,  and 
remained  legally  in  possession,  paying  rent,  until  February 
28, 1891.  The  rent  was  payable  monthly.  This  action  is  for 
the  recovery  of  rent  for  the  months  of  March  and  April,  1891, 
the  last  two  months  of  the  second  year  of  the  tenancy. 

The  plaintiff  was  not  entitled  to  judgment  on  the  pleadings. 
It  may  be  conceded  that  the  answer,  in  effect,  admitted  that 
the  continued  tenancy  after  the  first  year  became  a  tenancy 
from  year  to  year,  so  that  the  defendant  could  not  terminate 
it,  at  his  mere  election,  before  the  end  of  the  year.  But  it 
was  well  averred,  and  constituted  a  defense,  that  he  sur* 
rendered  the  possession  to  the  plaintiff  on  the  28th  of  Feb- 
ruary, 1891,  and  that  the  latter  accepted  the  same. 

The  defendant  further  alleged  in  defense  an  agreement  in 
the  lease  on  the  part  of  the  lessor,  that  the  lessor  should  pro- 
vide adequate  steam  heat  for  the  warming  of  the  premises, 
and  that  the  only  practical  and  reasonably  convenient  means 
of  access  to  these  rooms  was  by  means  of  elevators  in  the 
building,  controlled  and  operated  by  the  lessor;  that  such 
steam  heat  and  elevator  service  were  essential  to  the  comfort- 
able occupancy  or  enjoyment  of  such  rooms,  but  that  ^*  for  a 
long  time  prior  to  the  twenty-eighth  day  of  February,  1891," 
the  plaintiff  failed  to  adequately  warm  the  premises,  as 
agreed,  and  failed  to  so  operate  the  elevators  as  to  afford  rea* 
Bonably  convenient  facilities  of  access  to  the  same;  that  **  for 
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many  months  prior  to  said  twenty-eighth  day  of  February/^ 
the  plaintiff  so  negligently  and  carelessly  maintained  and 
operated  the  elevators,  and  so  failed  to  supply  heat,  that  it» 
acts  and  negligence  **  amount  to  a  constructive  eviction  of 
this  defendant  from  said  premises,  and  for  the  reasons  afore- 
said it  became  and  was  necessary  for  this  defendant,  in  order 
to  preserve  his  business  interests,  to  abandon  the  same." 

We  do  not  understand  from  the  brief  of  the  appellant  (aK 
though  some  of  the  assignments  of  error  are  of  wider  scope),, 
that  it  calls  in  question  the  sufficiency  of  the  defense  last  re* 
ferred  to,  except  on  the  ground  that  the  right  to  make  such  a 
defense  was  waived  by  reason  **  of  the  fact  that  the  defendant 
remained  in  i)ossession,  recognizing  the  continuance  of  the  ten-*^ 
ancy  long  after  the  default  on  the  part  of  the  plaintiff  in  the- 
two  particulars  referred  to;  and  perhaps  (for  this  is  not  very 
clearly  presented  in  the  brief  )  that  thif  <*s  inconsistent  witb 
the  defense  that  the  rented  premises  were  surrendered  to  and 
accepted  by  the  plaintiff,  and  hence  that  the  defendant  should 
have  been  compelled  to  make  an  election  as  between  those- 
defenses.  The  appellant  treats  this  defense  as  falling  under 
the  provision  of  Laws,  1883,  chapter  100,  and  relies  ujion  the 
decisions  in  Roach  v.  PeterBoUf  47  Minn.  291,  462,  in  suppc  t 
of  his  contention.  That  act  relates  to  cases  where  leased 
premises  have  been  **  destroyed  "  or  '*  so  injured  by  the  ele- 
ments, or  any  other  cause,  as  to  be  untenantable.''  It  caiv 
hardly  have  any  application  in  this  case,  in  which  no  destruc* 
tion  or  injury  to  the  premises  is  alleged.  In  the  case  above- 
cited  there  had  been  a  partial  destruction  of  the  premises  by 
fire,  and  it  was  held  that  under  the  statute  cited,  the  tenant,, 
if  he  would  avail  himself  of  the  exemption  from  liability  for 
rent  which  is  allowed  by  that  law,  must  exercise  his  electioa 
to  do  so,  and  surrender  possession  with  reasonable  promptncBS,. 
which  was  considered  not  to  have  been  done  under  the  cir- 
cumstances of  that  case.  This  case  is  different.  While  the- 
statute  above  cited  is  not  applicable,  we  assume,  because  in 
its  brief  the  appellant  does  not  contend  to  the  contrary,  that 
independent  of  the  statute  the  facts  referred  to  constituted  a 
sufficient  justification  for  the  abandonment  of  the  premises,, 
and  a  defense  which  might  be  termed  "a  constructive  evic- 
tion." Similar  defenses  have  been  sustained:  8ee  Lawrenra 
V.  BurreU,  17  Abb.  N.  C.  812;  Tallman  v.  Murphy,  120  N.  Y. 
845.  But  we  do  not  pass  upon  that.  Upon  the  point  as  to 
whether  the  defendant  waived  his  right  of  election  by  delay^ 
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it  is  to  be  observed  that  the  grievance  was  not  that  the  prop- 
•ertj  had  been  injured,  or  destroyed,  or  rendered  untenantable 
bj  reason  of  its  own  condition,  as  was  the  case  with  the 
burned  building,  but  especially  as  respects  the  elevator  serv- 
ice, and  as  the  jury  might  consider,  as  respects  the  heating 
also,  it  was  a  mere  neglect  of  duty  on  the  part  of  the  landlord 
which  might  be  corrected  at  any  time.  It  was  not  necessa- 
rily and  always  the  same,  but  must  have  depended  daily  upon 
^^  the  daily  conduct  of  the  landlord  or  his  servants.  The 
extent  of  the  inconvenience  which  would  be  suffered  could 
not  be  anticipated  with  certainty,  for  the  extent  of  the  neglect 
from  day  to  day  in  the  future  could  not  be  known.  Hence  it 
oould  not  be  said  that  the  defendant  was  bound,  on  the  occuiv 
rence  of  the  first  neglect,  to  at  once  make  his  election  whether 
he  would  surrender  the  premises.  It  would  be  a  question  for 
the  jury  whether  his  neglect  to  avail  himself  of  the  right  to 
do  so  had  been  unreasonable  under  the  circumstances. 

The  two  defenses  were  not  inconsistent.  It  was  quite  pos- 
eible  for  the  defendant  to  have  abandoned  or  surrendered  the 
premises  because  of  their  untenantable  condition,  and  for  th^ 
landlord  to  have  accepted  the  surrender,  and  to  have  resumed 
possession.  Probably  the  idea  that  there  was  any  inconsist- 
-ency  in  the  defenses  arose  from  the  applicability  and  use  of 
the  legal  term  constructive  eviction,  in  connection  with  the 
neglect  referred  ta 

There  was  no  exception  to  the  refusal  of  the  court  to  in- 
struct the  jury  as  requested  at  the  end  of  the  case:   Folio  888. 

Matters  referred  to  in  the  assignments  of  error,  bat  not  al- 
luded to  in  the  brief,  are  not  considered. 

Judgment  affirmed.  

What  Justifies  th«  Tenant  la  Abandonlns  Zieaeed  Prealaefl. 

i.  7^  FuHdamenial  Principles  by  Whiek  ifte  RigftU  qf  a  Tenami  to  Abomdm 
Demised  Prtmieea^  witboat  the  consent  of  his  landlord,  are  governed  are  in 
no  respect  diflferent  from  those  which  are  applicable  to  the  rescission  of  other 
contracts.  As  was  observed  by  Chief  Justice  Tiudal,  in  /son  t.  Oorion^  6 
Bing.  N.  O.  501,  "  the  oases  in  which  the  tensnt  has  been  allowed  to  with- 
4raw  himself  from  the  tenancy,  and  to  refuse  payment  of  rent^  will  be  fonnd 
to  be  cat«es  where  there  has  been  either  error  or  fraudulent  misdescription  of 
the  premises  which  were  the  subject  of  the  letting,  or  where  the  premisee 
have  been  found  to  be  uniuhabi  table  by  the  wrongful  aet  or  default  of  tte 
landlord  himself.**  That  the  eases  alluded  to  in  the  latter  part  of  this  oita> 
tion  come  under  tl>e  head  of  failure  of  consideration  is  sufficient!/  obvious^ 
and  it  is  so  laid  down  in  Dj/eli  v.  Pendleton,  S  Cow.  727,  where  the  landlord 
way  held  by  having  created  and  maintained  an  intolerable  nuisanoe,  to  hare 
^iven  the  tenant  a  right  to  throw  up  the  contract.    Senator  Spenoer,  after 
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•xamining  some  of  the  authorities,  said:  "The  review  of  the  cases  dow  madt 
•boirs  that  the  principle  on  which  a  tenant  is  required  to  pay  rent  is  th*- 
beneficial  enjoyment  of  the  premises,  unmolested  in  any  way  by  the  land- 
lord. It  is  a  universal  principle  in  all  cases  of  contract,  that  a  party  wh» 
deprives  another  of  the  consideration  on  which  his  obligation  was  founded 
can  never  recover  damages  for  its  nonfulfillment.  The  total  failure  of  th» 
oonslderation,  especially  when  produced  by  the  act  of  the  plaintiff,  is  a  valid 
defense  to  an  action,  except  in  certain  cases,  where  a  seal  is  technioally  held 
to  oondude  the  party.  This  is  the  great  and  fundamental  principle  which 
led  the  courts  to  deny  the  lessor's  right  to  recover  rent  where  he  had  de> 
prived  the  tenant  of  the  consideration  of  his  coveuamfc  by  turning  him  out 
of  the  possession  of  the  demised  premises.  It  must  be  wholly  immaterial 
by  what  acts  that  failure  of  consideration  has  been  produced;  the  only 
inquiry  being,  has  it  failed  by  the  conduct  of  the  lessor?"  So  also  in  the 
recent  case  of  WUwn  v.  Finch  Halton,  L.  R.  2  Ex.  D.  S36,  Kelly,  C.  B.,  and 
Pollock,  B.,  put  the  right  of  the  lessee  of  a  furnished  house  to  repudiate  the 
contract,  if  the  premises  are  unfit  for  occupation,  upon  the  broad  ground 
that,  in  such  a  case,  he  "does not  get  what  he  contracted  for."  The  subject 
of  the  abandonment  of  demised  premises  might  be  treated  on  the  lines  sug- 
gested  by  the  authorities  just  cited;  but  a  more  convenient  grouping  of  the 
cases  will,  we  think,  be  obtained  by  considering  the  rights  of  the  tenant,  as 
they  are  affected:  1.  By  conditions  existing  up  to  and  at  the  time  the 
premises  are  hired;  and  2.  By  circumstances  arising  after  the  execution  of 
the  contract.  Speaking  broadly,  it  is  obvious  that  the  first  of  these  divi. 
■ions  is  coextensive  with  one  which  would  comprehend  cases  of  fraud  and 
mistake  only,  and  that  the  second  is  virtually  identical  with  one  which 
would  cover  the  ground  of  failure  of  consideration. 

jf.  No  Implied  Warranty  Tliai  Leated  Premise*  Are  Stuliible, — A  principle 
which  we  find  constantly  reiterated  by  the  courts,  where  a  lessee  is  seeking 
to  be  discharged  from  his  obligations  on  account  of  some  defect  existing  in 
the  demised  premises  at  the  time  he  hired  them,  and  which,  in  most  in- 
stances, absolutely  precludes  him  from  obtaining  relief  on  the  ground  of 
mistake,  is  that  the  lessee  of  real  property  runs  the  risk  of  its  condition, 
unless  he  has  an  express  agreement  from  the  landlord  in  relation  to  the  sub- 
ject. In  other  words,  a  rule  in  the  nature  of  eaveai  emjdor  applies  with  as 
much  rigor  to  contracts  of  this  description  as  to  sales  of  chattels.  As  was 
remarked  by  Baron  Parke  in  SitUon  v.  Teinple,  12  Mees.  ft  W.  62,  the  only 
condition  annexed  by  the  law  to  the  word  "demise"  is  that  the  party  demis- 
ing has  a  good  title  to  ihe  premises,  and  that  the  lessee  shall  not  be  evicted 
during  the  term.  To  the  same  effect  see  the  following  cases:  Hart  v.  Wind* 
mr,  12  Mees.  ft  W.  68;  DtUton  v.  Otnish,  9  Uush.  89;  55  Am.  Dec.  45;  Foster 
T.  Peyser,  9  Oush.  242;  67  Am.  Dea  43;  Wilies  v.  CaalUs,  3  Gray,  32.3;  ScoU 
T.  Simons,  54  N.  iL  426;  CUves  v.  WUlougkbp,  7  Hill,  83;  Boyce  v.  Ovggen- 
hehn,  106  Mass.  202;  8  Am.  Rep.  322;  EiUoU  v.  Aiken,  45  N.  H.  86;  Fmnk- 
On  V.  Brown,  118  N.  Y.  110;  16  Am.  St.  Rep.  744;  Edwards  v.  New  York 
^ge.  R.  R.  Co,,  9S  N.  T.  245;  50  Am.  Rep.  659;  Carson  r,  Oodiey,  26  Pa.  St. 
117;  67  Am.  Dec.  404;  Arden  v.  PuUen,  10  Mees.  ft  W.  321;  Wilson  v.  Finek 
HaiUm,  L.  R.  2  Ex.  D.  336;  Daly  v.  Wise,  132  N.  Y.  306;  Davidson  v.  FiscJier, 
11  Col.  683;  7  Am.  St.  Rep.  267;  Mullen  v.  Rainear,  45  N.  J.  L.  620;  Dovpe 
T.  Oenin,  46  N.  T.  119;  6  Am.  Rep.  47;  Bow  v.  Hnnking,  135  Mass.  380; 
46  Am.  Rep.  471;  Libbey  v.  Tol/ord,  48  Me.  316;  77  Am.  Deo.  229;  Jaffe  v. 
Narieau,  66  N.  Y.  398;  15  Am.  Rep.  4.38;  FUher  v.  JJijldhaU,  4  Mackey,  82; 
54  Am.  Rep.  258;  X>oy/s  T.  (/nion  Pae.  R.  R.  Co,,  147  U.  S.  413;  BazlcU  v. 
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PoweU,  80  Pa.  St  298;  Ilarlan  t.  Lehigh  Coal  and  Iron  dx,  85  Pa.  81  292; 
Edward$  r.  McLean,  122  N.  Y.  302;  Hvber  t.  Bamm^  152  Pa.  St  628.  TIm 
•only  deeisiona  on  the  other  aide  are  the  early  Englieh  will  prhie  caamt  Ed* 
wxrde  t.  Hetl»ermgto%  7  DowL  k  R.  117;  CoUine  t.  Barrow,  1  Moody  &  R. 
112;  SalUburg  t.  Marehal,  4  Car.  k  P.  65,  and  the  reaeoning  of  •ome  of  the 
judges  in  StwUh  t.  MarraJbk^  11  Meet,  k  W.  5.  But  the  latter  case  waa  de- 
clared in  Hart  7.  Windwr,  12  Mees.  k  W.  68,  not  to  be  auatainable  on  itaia 
ground,  and  was,  together  with  the  three  preceding  onea,  oTermled  to  tbia 
extent  Aa  will  be  aeen  below  (aeo.  4),  the  deoiaion  ia  still  regarded  aa  eor- 
4«ot  in  England,  under  the  particular  state  of  facts  presented,  but  the  more 
general  doctrine  which  it  conntenancea  ia  now  uoiveraally  rejected. 

3.  Duty  of  Intending  Leasee  to  Inapee^  Premitee. — ^From  the  principle  esteb- 
liahed  by  the  authoritiea  abore  cited,  it  neceaaarily  foUowa  that  the  tenant 
oannot  abandon  the  premiaea  becanae  of  the  exiatenoe  of  defecta  which  wi 
diacoverable  by  a  reaaonably  careful  examination.  Thua,  in  the  leailing 
of  HaH  T.  WhuUor,  12  Meea.  &  W.  68,  the  defendant  hired  a  honae  for  three 
yeara  at  a  quarterly  rent,  and,  on  the  day  after  he  took  poeaeaaion,  quitted 
the  premiaea,  which  were  found  to  be,  in  the  worda  of  hia  plea,  "orernim 
with  nozioua,  atiiiking,  and  naaty  inaecta,  called  bugs.**  Tbia  claim,  to  be 
exonerated  from  hia  contract  on  thia  ground,  waa  nnanimoualy  rejected  by 
the  court  Thia  ruling  waa  followed  in  Foeter  ▼.  PegacTf  9  Cuah.  242, 57  Aol 
I>ec.  43,  in  a  caae  where  the  condition  of  the  draina  made  the  houae  ao  nn- 
healthy  that  the  leaaee  abandoned  it  Tbeae  facta  were  held  not  to  diachaige 
him  from  the  payment  of  the  rent  afterwarda  accruing.  The  aame  circnm* 
etanoea  were  held  to  be  no  ground  for  throwing  up  the  contract  in  WeMtlake 
▼.  De  Oraw,  25  Wend.  669.  Nor  ia  it  any  def  enae  to  an  action  for  rent  that 
the  demised  premiaea  had  previooaly  been  occupied  aa  a  brothel,  which  fact 
waa  not  diacloaed  to  the  tenant,  and  that  he  waa,  in  conaeqnenoe  of  this  prior 
4i8e  of  the  honae,  insulted  and  annoyed  by  lewd  peraona  calling  at  all  hours 
of  the  night,  ao  that  he  waa  obliged  to  remove:  IKedb  ▼.  Brawerman,  1  Daly, 
100.  It  ia,  perhapa,  queationable  whether  the  concealment  of  auch  a  rery 
tnaterial  fact,  relating  not  to  the  condition  of  the  premiaea  at  the  time  the 
lease  ia  executed,  but  to  its  past  history,  ought  not  to  be  referred  to  the 
iiead  of  fraud.  Not  only  ia  the  existence  of  a  drawback  of  thia  sort  not 
/airly  open  to  inapection,  but  there  ia,  generally  apeaking,  at  leaat  nothing 
to  put  a  tenant  on  inquiry  in  regard  to  it  Thia  caae  aeema  to  come  under 
tlie  head  uf  the  couceaJment  of  a  latent  defect,  respecting  which  the  parties 
iiave  not  equal  means  of  knowledge.  Such  a  concealment  in  a  sale  of  chat- 
tels, at  all  eventa,  ia  evidence,  though  not  conclusive,  of  fraud:  Hadleg  t. 
Clinton  County  Imjwi-ting  Co.,  13  Ohio  St  502,  82  Am.  Dec  454;  and  there 
are  not  wanting  authoritiea  where  a  aimilar  qualification  of  the  general  rule 
aeema  to  be  recognized  in  regard  to -dealings  between  landlord  and  tenant 
Thus  in  Leonard  r.  Armetrong,  73  Mich.  577,  the  tenant  made  a  careful  in* 
■apection  of  the  premiaea,  and  found  them  apparently  in  good  order.  After 
lie  went  into  possession  the  plumbing  proved  to  be  ao  bad  aa  to  allow  the 
escape  of  sewer  gaa  in  lar&;e  quantities,  and  the  walls  cracked  to  auch  an  ex- 
tent that  it  was  impos^iible,  in  cold  weather,  to  keep  up  a  comfortable  tem- 
perature in  the  rooma  Under  tliese  circumatancea  he  waa  held  juatified  in 
abandoning  the  houae.  Compare,  also,  Alger  v.  Kennedy,  49  Vt.  109,  94 
Am.  Rep.  117,  where  a  honse  was  let  with  a  damp,  unhealthy  cellar,  which 
was  entirely  concealed  by  the  basement  floor,  and  which  waa  not  known  t» 
form  a  part  of  the  premiaea,  not  being  mentioneil  in  the  lease,  and  not  being 
discovered  during  the  tenaut'a  examination  of  the  honae.    The  tenant^  upon 
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finding  the  real  state  of  the  case,  called  upon  the  landlord  to  drain  the  cellar 
properly,  and  when  he  neglected  for  an  nnreasonab]e  time  to  comply  with 
this  demand  abandoned  the  house.  He  was  held  to  be  discharged  from  tho 
payment  of  the  rent  thereafter  aocraing. 

4,  BxeepiioH  in  ihe  Com  qf  Furnished  Housei  Hired  for  a  Short  Period.— hk 
Smith  r,  Marrable^  11  Mees.  ft  W.  6,  the  fact  that  a  furnished  house  leased 
for  a  few  weeks  at  a  watering-place  was  infested  with  bugs  was  held  to  be  a 
sufficient  reason  for  quitting  it  without  notice,  and  to  debar  the  landlord  from 
ffoooyexing  rent  thereafter  accruing.  Parke,  B.,  in  his  opinion  used  soma 
cspreasions  which,  if  they  had  been  accepted  as  a  correct  exposition  of  the 
law,  would  have  swept  away  the  whole  doctrine  of  the  absence  of  an  implied 
coTcnaut  of  fitness  in  premises  of  all  descriptions.  This  threatened  inroad 
upon  principles  supposed  to  be  established  firmly  in  English  jurisprudenos 
was  checked  by  two  decisions  rendered  by  the  same  court  in  the  same  year: 
SMtkm  T.  TemyU,  12  Mees.  k  W.  62;  Hart  r.  Windsor,  12  Mees.  ft  W.  68. 
In  the  latter  case,  particularly.  Baron  Parke  took  special  pains  to  limit  the 
affect  of  the  ruling  in  Smith  ▼.  MarrabU,  and  declared  it  could  not  be  sup- 
ported on  the  ground  on  which  he  rested  his  own  judgment,  but  was  to  be 
justified  solely  by  the  reason  assigned  by  Lord  Abinger,  via.,  that  *'it  was 
the  case  of  a  demise  of  a  ready  furnished  house  for  a  temporary  residence  at 
a  watering-place."  To  this  extent  iSmt^  ▼.  MarrabU  is  still  law  in  Knglandx 
WUaon  y.  Fineh  HaUan,  L.  R.,  2  Ex.  D.  336.  There  the  defendant  hired  a 
furnished  house  for  the  fashionable  season  in  London,  and  having  discoyered, 
after  moving  in  a  part  of  her  establishment,  that  the  sanitary  condition  of 
the  premises  was  defective,  notified  the  landlord  that  she  would  not  occupy 
them.  The  plaintiff  effected  some  repairs,  and  in  about  two  weeks  tendered 
the  house  in  a  wholesome  state  to  the  defendant,  who  still  declined  to  take 
possession  or  to  pay  rent.  Under  these  circumstances  it  was  held  that  the 
lessor  could  not  recover  any  rent.  Both  Kelly,  C.  B.,  and  Pollock,  B.,  put 
their  decisions  upon  the  ground  that  the  lessor  is  well  aware  that  the  lessee 
in  such  cases  expects  to  get  the  premises  in  a  fit  condition  for  occupation  on 
the  very  day  that  the  term  begins,  and  that  if  they  are  not  made  tenantable 
till  some  later  day  he  is  offered  "something  substantially  different  from 
that  which  was  contracted  to  be  given."  These  two  cases  have  been  much 
criticised.  Smith  v.  MarrabU,  11  Mees.  ft  W.  5,  received  a  very  qualified 
approval  from  Chief  Justice  Shaw  in  DuUon  v.  Qennsh,  9  Cush.  89;  55  Am. 
Dec.  45.  In  New  York,  although  the  point  has  not  been  directly  decided, 
it  would  seem  from  the  remarks  of  the  court  in  Franklin  v.  Brown,  118  N.  Y. 
110,  16  Am.  8t.  Rep.  744,  that  the  English  doctrine  has  not  taken  root,  and 
in  New  Jersey  it  has  been  explicitly  repudiated:  MuiTay  v.  Aibertson,  50 
"S.  J.  L,  167;  7  Am.  St.  Rep.  787.  There,  after  giving  a  summary  of  the 
English  authorities,  Mr.  Justice  Depne  pronounced  the  opinion  of  the  court 
to  be  that  "  the  principles  of  the  common  law  which  do  not  warrant  the  im- 
plication of  a  contract  for  the  fitness  of  the  land  or  tenement  demised  from 
the  act  of  letting"  were  applicable  to  the  letting  of  a  furnished  house  as  well 
as  to  that  of  other  kinds  of  real  property.  In  liohertson  v«  A  mazon  Tug  Co,, 
L.  R.,  7  Q.  B  D.  59S,  604;  also.  Lord  Justice  Bramwell,  while  not  denying 
the  correctness  of  the  ruling  in  WiLfon  v.  Fincli  halloti,  L.  R.,  2  Ex.  D.  336, 
pointed  out  with  regard  to  the  principle  relied  upon  by  Chief  Baron  Kelly, 
that  even  if  both  parties  had  "  contemplated  "  what  was  imputed  to  them, 
it  did  not  follow  that  they  so  "agreed."  This  seems  to  be  a  fatal  objection 
to  resting  the  decision  on  a  proposition  of  so  wide  a  sweep  as  that  laid  down 
by  the  learned  chief  baron  and  his  associates.     As  was  pertinently  remarked 
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in  limrraif  t.  AlberUon,  60  N  J.  L.  167;  7  Am.  8t  Rep.  787,  mioh  naaoDio^ 
M  thii  would  raise  an  implied  contract  of  the  same  character  in  eyery  letting 
whare  tha  partiea  acted  in  good  faith.  Bat  it  is  sabmitted  that  a  sufficient 
foundation  for  the  Buglish  doctrine  may  be  obtained  by  adverfeinf  to  th* 
theory  on  which  the  rale  of  eaveai  empior  is  applied  to  a  contract  of  thia  dee* 
eription,  rii.,  that  the  lessee  is  presumed  to  have  a  full  opportnnity  of  pro* 
teoting  his  own  interests  by  ezamitting  the  subject  matter  of  the  contract 
and  if  he  fails  to  exercise  due  diligence  in  that  respect,  he  has  no  standing 
in  a  court  of  law  to  procure  relief  from  any  di«agreeable  consequences  that 
may  follow.  In  some  instances  the  hirer  of  a  furuished  house  has  an  oppor* 
tnnity  of  making  such  an  examination,  and  Lord  Abinger  more  than  inti* 
mates  that  the  rights  of  the  parties  ought  then  to  stand  on  the  same  footing 
as  if  the  house  were  unfurnished:  StiUtm  t.  Temple,  12  Mees.  ft  W.  02.  Bot^ 
generally  speaking,  there  is  no  such  opportunity.  As  was  well  observod  by 
Mr.  Justioe  Knowlton  in  IngalU  t.  Boblm,  156  Mass.  846,  82  Am.  St  Rep. 
460,  where  the  English  rule  was  adopted,  "  it  is  very  difficult  and  often  im- 
possible for  one  to  determine  on  inspection  whether  the  house  and  its  ap* 
pointments  are  fit  for  the  use  for  which  they  are  immediately  wanted,  and 
the  doctrine  eaveai  eniptcr,  which  is  ordinarily  applicable  to  a  leases  of  real 
eatate,  would  often  work  injustice  if  applied  to  cases  of  this  kind.  It  would 
be  unreasonable  to  hold,  under  such  circumstances,  that  the  landlord  does 
not  impliedly  agree  that  what  he  is  letting  is  a  house  suitable  for  occupaiioa 
in  its  condition  at  the  time."  This  simple  application  of  the  maxim.  Gee- 
muUe  ratt&ne  legis,  eesaat  ipte  lex,  appears  to  furnish  a  perfectly  satisfiactoiy 
answer  to  the  objections  which  have  been  leveled  against  the  English  doo* 
trine.  If  further  support  for  that  doctrine  be  required,  it  may  be  found  in 
the  analogous  exception  to  the  rule  of  eaveai  empior  which  the  law  raises  in 
regard  to  the  sale  of  household  provisions  for  immediate  use  a  oontnot  which^ 
muiaiii  mutandis,  is  very  similar  to  that  which  we  are  discussing. 

It  may  be  mentioned  here,  though  the  circa mstanoes  belong  more  properly 
to  a  subsequent  portion  of  this  note,  that  the  implied  warranty  that  a  for* 
nished  house  shall  be  fit  for  human  habitation  only  covers  the  condition  of 
the  premises  at  the  commencement  of  the  tenancy,  and  that  the  tenant  can* 
not  quit  because  during  the  term  the  plastering  of  the  ceiling  falls  or  becomes 
nnsound  and  liable  to  fall:  MaeLean  t.  Currie,  1  Gababe  k  R  861  (par 
Stephen,  J.). 

6.  Fraud  on  the  Pari  of  the  Leuor, — In  some  cases  an  attempt  has  been 
made  to  evade  the  application  of  the  rigid  rule,  that  a  warranty  of  fitness 
is  not  implied  in  a  lease,  by  the  argument  that  to  let  the  premises  in  a  bad 
condition  is  in  itself  a  deceit  which  entitles  the  tenant  to  relief.  This  waa 
one  of  the  defenses  put  forward  in  Hari  t.  Windsor,  12  Mees.  ft  W.  68,  but 
it  does  not  seem  to  have  been  insisted  upon,  and  was  not  discussed  by  tha 
court.  The  point  was,  however,  taken  directly  in  Keatee  v.  Bart  qfCadoganp 
10  Com.  R  691,  where  it  was  held  that  to  enable  a  tenant  who  has  gone  into 
possession  of  ruinous  and  unsafe  premises  to  recover  damages  against  hia 
landlord  in  an  action  for  deceit  there  must  be  an  express  warranty  or  active 
deceit  on  the  part  of  such  landlord,  and  that  a  mere  omission  to  inform  tha 
proposed  tenant  of  the  condition  of  the  demised  premises  is  not  enough. 
Compare,  also,  Dutton  t.  Oerrieh,  9  Cnsh.  80;  65  Am.  Dea  45.  The  principle 
id  these  decisions  was  recognized  as  being  applicable  to  the  abandonment  of 
the  premises  by  the  tenant  in  the  recent  case  of  Daly  v.  Wiae^  132  N.  Y.  906^ 
where  the  rule  was  stated  in  the  following  expanded  form:  Where  the  lessor 
knowing  at  the  time  of  the  execution  of  the  lease  of  the  existenoe  of  secret 
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defects  or  eonditione  rendering  the  bnilding  unfit  for  a  residence,  frandn- 
lently  represents  to  the  lessee  that  they  do  not  exist,  or  fmndnlently  eon* 
•eals  their  existence,  if  the  lessee  abandons  the  house,  because  thereof,  ho 
will  not  be  liable  for  rent  subsequently  aooruing.  In  that  case  a  tenant^ 
occupying  under  a  lease  which  contained  ro  covenant  on  the  part  of  the 
lessor  that  the  premises  were  or  would  be  put  in  good  condition,  or  would 
be  kept  so,  abandoned  the  premises  because  of  their  unsanitary  condition. 
In  an  action  to  reoover  rent  thereafter  accruing,  the  defendant  testified  that 
the  plaintifis*  agent  represented  that  the  plumbing  was  all  in  good  condi- 
tion; that  it  had  been  fixed  as  they  thought  it  ought  to  be;  but  it  was  not 
shown  that  the  plaintiff  or  his  agent  knew  this  statement  to  be  false,  or  that 
it  was  made  without  actual  or  supposed  knowledge,  or  that  it  was  made  in 
bad  faith,  or  that  the  plumbing  had  not  been  fixed  as  stated.  These  eircum- 
atances  were  held  not  to  establish  a  fraudulent  concealment  on  the  lessor's 
partk  With  this  case  may  be  contrasted  Maywood  ▼.  Logan,  78  Mich.  135; 
18  Am.  St  Rep.  431,  where  the  water  in  a  well  on  the  demised  premise^ 
abont  the  quality  of  which  the  tenant  had  made  special  inquiries,  was.ao 
polluted  by  decaying  animal  substances  as  to  render  its  use  nnhealthful,  and 
this  fact  was  known  to  the  landlord,  and  fraudulently  concealed  from  the 
tenant.  Upon  this  showing  it  was  held  that  the  tenant  would  have  been 
justified  in  abandoning  the  premises,  and,  having  elected  to  remain,  he  was 
allowed  to  recoup  against  the  rent  the  damages  caused  by  the  unsanitary 
condition  of  the  welL  It  should  be  noticed  that  a  tenant  who  abandons 
luder  such  circumstances  cannot  sue  for  a  breach  of  the  contract  and  estab- 
lish his  case  by  evidence  that  the  lessor  represented  to  him,  when  he  leased 
the  house,  that  it  was  in  good  sanitary  condition.  Such  evidence  is  incom« 
pefeent,  as  tending  to  vary  and  enlarge  the  written  contract:  Steven*  v.  Pierce^ 
161  Mass.  207. 

6.  Bfed  1^  JBhpprese  StipukUkmM* — ^If  the  landlord  limits  the  use  of  the 
bnilding  to  a  certain  purpose  specified  in  the  lease,  this  is  construed  as  a 
warranty  that  it  shall  be  made  suitable  for  that  purpose,  and  if  it  is  not 
made  so,  the  lessee  may  quit:  Young  v.  Oollettf  63  Mich.  331,  where  a  room 
was  let  for  use  as  an  Odd  Fellows'  lodge.  It  was  held  that  the  lessor  must  be 
charged  with  the  knowledge  that  a  room  is  not  adapted  for  the  secret  work 
of  such  societies  unless  the  floor  is  '*  deadened  "  in  a  special  manner.  So,  too^ 
if  there  is  a  distinct  understanding  that  the  demised  house  is  in  good  condi- 
tion, a  tenant  will  be  justified  in  abandoning  it  on  account  of  defects  in  the 
sewsge,  which  he  did  not  discover  at  first,  and  afterwards  endeavored 
without  success  to  remedy:  Tykr  v.  Diabrow,  40  Michi  416.  But  to  what 
extent  the  tenant  is  relieved,  by  the  fact  that  his  rights  are  defined  by  a  spe- 
cial agreement,  of  the  duty  of  making  a  reasonably  careful  inspection  of 
what  he  is  getting,  will  obviously  depend  on  the  tenor  of  such  agreement* 
Thus  in  Edwards  v.  McLean,  122  N.  T.  302,  it  was  stipulated  that  the  house 
was  to  be  furnished,  *'  as  it  now  is,  but  more  particularly  as  described  in  a 
certain  inventory^  which  is  to  accompany  and  form  part  of  this  lease."  The 
lessee  saw  the  house  and  furniture,  but  did  not  ask  for  the  inventory.  The 
previous  tenant*  upon  quitting,  took  away  articles  of  furniture  belonging  to 
himself.  This  was  denied  to  be  a  ground  for  avoiding  the  lease.  Whether 
the  tenant  is  justified  in  abandoning,  at  the  particular  time  he  did,  premises 
which  the  lessor  has  failed  to  put  in  good  condition,  according  to  his  agree> 
ment.  is  a  question  for  the  jury:  Young  v.  BurhanSp  80  Wis.  438. 

7.  Failure  of  the  Leeaor  to  Put  Leasee  in  Possession  of  Demised  Premises*  — ^The 
consideration  of  a  lease  may  fail  through  the  inability  or  refusal  of  the  lessor 
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to  place  the  lessee  in  possession  of  the  demised  premises,  and  this  is  reoog« 
nited  as  a  ground  for  permitting  the  tenant  to  abandon:  CamariUo  r.  Fem^ 
hn,  49  Cal.  207;  Skoffgt  t.  Kmermm,  60  Cal.  6;  Dengler  t.  MichelsaeH.  76  OsL 
125.  Similarly,  where  the  entry  of  the  tenant  is  under  an  agreement  by  tha 
owner  to  execute  a  valid  leaAC  for  a  term  for  which  a  writing  n  required, 
and  he  afterwards,  in  bad  faith,  refuses  to  ezecate  it,  repudiates  the  relation 
of  landlord  and  tenant,  and  within  the  year  resumes  dominion  oyer  the  prop- 
erty, the  tenant  may  abandon:  Orettm  ▼.  SniUht  33  N.  Y.  245.  Circumstanoes 
analogous  to  partial  eviction,  after  occupation  of  the  premises  has  begna 
(see  sec  19,  itifra),  may  also  arise  before  the  tenant  has  gone  into  posses- 
sion, and  justify  an  abandonment;  as  where  a  lessor  wrongfully  removed  a 
cistern,  part  of  the  demised  premises,  between  the  execution  of  the  lease 
and  the  day  for  taking  possession:  Cleve$  ▼.  WUtoughbff,  1  Hill,  83. 

8.  Cireumttanees  Arising  After  the  Commencement  of  the  Tenancy,  Otneraltg, 
The  cases  in  which  it  has  been  sought  to  establish  the  right  to  repudiate 
leases  for  reasons  accruing  after  the  lessees  have  gone  into  possession  group 
themselves  under  two  general  heads,  vis.,  those  in  which  conditions  arising 
from  some  extrinsic  cause  for  which  the  landlord  is  not  personally  answer- 
able are  relied  upon  as  a  ground  for  abandonment,  and  those  in  which  he  ia 
charged  with  a  breach  of  duty  in  depriving  the  tenant  of  the  beneficial  ea« 
Joyment  of  the  premises  by  an  actual  or  a  constructive  eviction. 

9.  RestorcUion  of  Destroyed  or  Injured  Building,  Landiord*^  Duty  as  to — 
{a)  Under  Common  Law,  —Since  the  decision  in  the  old  English  case  of  Par' 
adine  v.  Jane,  Alleyn,  27,  it  has  been  uniformly  held  that  unless  the  tenant 
protects  himself  by  a  stipulation  in  the  lease,  or  the  landlord  covenants  to 
rebuild,  the  destruction  of  the  demised  premises  will  not  excuse  the  tenant 
from  the  performance  of  an  express  covenant  to  pay  rent:  See  note  to  Jfe- 
Millan  v.  Solomon,  94  Am.  Dec.  662;  and  that,  in  the  abeence  of  an  agree- 
ment to  repair,  be  is  not  bound  to  keep  the  premises  in  renair:  See  note  to 
Potnrk  V.  Pioche^  96  Am.  Dea  118. 

(6)  Under  Statutes. — The  rigor  of  these  common -law  rules  has  been  to  some 
extent  mitigated  by  statutes  of  which  that  of  New  York  may  be  taken  as  a 
type.  It  is  there  enacted  that  the  lessees  of  buildings  which  shall,  *'  with- 
out any  fault  or  neglect  on  their  part,  be  destroyed,  or  be  so  injured  by  the 
elements  or  any  other  cause  as  to  be  untenantable  and  unfit  for  occupancy, 
shall  not  be  liable  or  bound  to  pay  rent  to  the  lessors  or  owners  thereof  after 
such  destruction  or  injury,  unless  otherwise  expressly  provided  by  writtea 
agreement  or  covenant;  and  the  lessees  or  occupants  may  thereupon  quit 
and  surrender  possession  of  the  leasehold  premises  and  tlie  land  so  leased." 
Under  these  enactments  the  eourts  have  held  that  the  legislature  did  not 
intend  the  tenant  to  be  relieved  of  his  duty  to  make  repairs,  where  the  in- 
jury is  caused  by  ordinary  decay:  Svydam  v.  Jackson,  64  N.  Y.  460;  that 
the  failure  of  the  landlord  to  repair  entitles  the  tenant  either  to  quit  the 
premises  or  to  repair  at  the  landlord's  expense:  Johnson  v.  OppenJieim,  6ft 
N.  Y.  380;  that  a  tenant  need  not  notify  bis  landlord  of  his  intention  to 
surrender,  and  is  merely  required  to  surrender  as  soon  as  possible:  Fteisch^ 
man  v.  Toplitz,  134  N.  Y.  349;  that  no  right  is  conferred  upon  the  tenant  to 
throw  up  his  lease  merely  because  the  owner  of  an  adjoining  lot  erects  a 
building  which  cuts  ofi*  light  and  air  from  the  demised  premises:  Billiard  ▼. 
Oas  Coal  Co,,  41  Ohio  St.  662;  62  Am.  Kep.  99.  In  other  states,  as  Califor- 
nia, the  benefit  of  the  statute  is  confined  to  tenants  of  a  budding  intended 
for  human  occupancy,  and  is  not  applicable  to  business  property:  Willsonr. 
TreadweU,  81  Cal.  66.     The  result  of  the  landlord's  breach  of  duty  to  put 
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each  a  bnilding  m  proper  condition  is  that  the  tenant  may  vacate  the  prem* 
laee:  Sieber  t.  Blanc,  76  Cat  178;  Taium  ▼.  Thompion,  86  Gal.  203.  Bntlf 
the  tenant^  before  entry,  had  it  in  his  power  to  inepeot  the  premieee,  he  can^ 
not  escape  the  effect  of  hie  ooutraot  by  abandoning  them  as  being  nnfit  for 
occupation,  without  notice  to  the  landlord  to  repair  them:  Often  v.  RttJUUng^ 
92  Cal.  548.  Under  the  Connecticut  statute,  by  which  the  rent  is  suspended 
•o  long  as  the  premises  are  untenantable,  they  most  be  made  fit  for  ooon- 
pancy  in  a  reasonable  time,  or  the  tenant  may  abandon  them  eompletelyt 
MiUfr  T.  BttUon^  66  Ck>nn.  629. 

(c)  Under  SUpulatione  in  the  Leeue. — The  relationship  of  the  contracting 
parties  is  often  fixed  by  stipulations  in  the  lease  calculated  to  secure  the 
tenant  in  somewhat  the  same  manner  as  the  statutes.  Under  a  lease  prorid- 
ing  that  if  the  premises  should  be  damaged  by  fire  the  rent  should  be  sos« 
ponded  as  long  as  they  were  unfit  for  occupancy,  it  has  been  held  that  the 
lease  is  not  terminated  if  the  circumstances  contemplated  should  arise:  8mUh 
T.  McLean,  123  111.  210.  There  the  repairs  were  executed  in  a  reasonable 
time,  and  the  oourt  Intimated  that  this  would  be  necessary,  in  such  a  case,  to 
perfect  the  rights  of  the  landlord  to  the  rent,  a  rule  which  commends  itself 
to  common  sense,  and  is  strongly  sustained  by  the  decision  in  Miller  t.  Beniom^ 
K  Conn.  629,  referred  to  in  the  next  preceding  paragraph.  Where  the  lease 
provides  that  the  relation  of  landlord  and  tenant  is  to  terminate  "  if  the 
premises  are  destroyed  by  fire, "that  consequence  will  not  follow  from  a  par- 
tial injury  to  the  premises:  Wall  w.  Hinds,  4  Oray,  266;  64  Am.  Rep,  64; 
aior  where  a  lease  provides  that  the  rent  is  to  cease  in  case  the  premises  be* 
•come  untenantable  by  fire,  will  an  injury  by  fire  to  furnishings  and  damage 
by  smoke  and  water,  rendering  occupancy  unpleasant,  exempt  the  lesseee 
irom  obligation  to  pay  rent:  LnoU  v.  Hughes,  12  CoL  208. 

{d)   WItere  Only  Pari  qf  Building  h  Lfaeed.^Upon  the  ground  that  the 
concessation  of  the  rent,  after  the  destruction  of  a  demised  build mg,  depends 
upon  the  doctrine,  that  the  rent  issues  out  of  the  land,  and  that  the  tenani 
is  therefore  not  depri\  ed  by  the  catastrophe  of  what  he  bargained  for,  soma 
courts  have  ingrafted  upon  the  general  rule  an  exception,  to  the  effect  thai 
a  tenancy  of  a  part  of  a  building  is  dissolved,  when  the  building  is  destroyed. 
In  this  case  it  is  said  that  as  the  ground  is  not  leased,  there  is  nothing  to 
which  the  lease  can  attach  after  the  building  ceases  to  exist:  MeMUlan  t. 
JSolomon,  42  Ala.  356;  94  Am.  Dec.  664;  Chamberlain  y.  OodJ'rey,  60  Ala.  630| 
Kerr  v.  MerchanW  Exchange,  8  Edw.  Cb.  816;   WinUm  v.  Cornish,  6  Ohio^ 
477;  Beham  v.  Ohio,  76  Tex.  87;  BUUard  v.  Oas  Coal  Co.,  41  Ohio  St  662; 
l>2  Am.  Rep.  99;  Oravee  v.  Berdan,  26  N.  Y.  498;  Siockwell  v.  Hunter,  11 
Mete  448;  45  Am.  Dec.  220;  Smith  v.  McLean,  123  111.  2ia     In  Iton  v.  Oot- 
4on,  6  Biog.  N.  C.  601,  the  tenants  occupied  the  second  floor  of  the  building; 
which,  during  their  occupation,  was  consumed  by  an  sccidental  fire.    The 
landlord  rebuilt,  but  the  tenant  refused  to  occupy.     Under  these  circum* 
stances,  it  was  held  that  he  must  pay  rent  up  to  the  time  when  the  prem* 
ises  were  let  to  a  third  party.    The  counsel  for  the  defendant  oompared  the 
case  to  that  of  a  lodging,  where,  after  a  fire,  there  is  nothing  to  occupy;  bnl 
the  court  declined  to  accept  this  reasoning,  and  thought  it  enough  that  "the 
space  inclosed  by  the  four  walls,  still  continued  as  marked  out  by  them.** 
Chief  Justice  Tindal,  however,  laid  stress  upon  the  fact  that,  as  no  notice  to 
•quit  bad  been  given  on  either  side,  there  was  nothing  to  prevent  the  tenant 
from  re-entering,  and,  if  so^  the  obligation  of  each  of  the  parties  must  ha 
reciprocaL     So  far  as  the  case  goes  it  seems  to  place  the  English  courts  in 
•antagonism  with  those  ol  this  country.    But  it  is  not  quite  apparent  whether 
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the  mliDg  would  have  been  difSBrent  if  adequate  notice  of  abandoment  had 
been  giiren,  and  the  tenant  bad  thereby  predaded  himaelf  ^m  oomplaining 
that  the  premisce  were  let  to  another  party. 

10.  AcUqf  Third  PawUet,  WkmJutH/p  AbamdoimenL—U  im  weH  aettled 
that  the  leasee  may  enrrender  the  premiaee  to  one  who  is  actually  adjudged 
to  be  the  owner  of  the  paramount  title,  and  claim  an  eviction:  Some  JJ/e 
Ing.  Co.  T.  Skermant  46  N.  Y.  870;  as  where  the  mortgagor,  after  a  fore* 
eloenre  sale,  gives  up  poasession  to  the  purchaser:  Simen  r.  SaUus^  3  Dento^ 
214.  tio^  too^  a  lessee  may  treat  as  an  eviction  a  recovery  in  an  action  of 
trespass  brought  againat  him  by  a  prior  lessee:  McAletUr  ▼.  LanderMf  70  OsL 
79.  Nor  is  a  tenant  bound  to  defend  against  a  title  which  he  knows -moat 
ultimately  prevail:  HanulUm  ▼.  CvUm,  4  Mass.  349;  3  Am.  Dec.  222;  though, 
if  he  yields  possession  before  the  title  of  the  demandant  is  judieially  deter- 
mined, he  does  so  at  his  peril,  and  assumes  the  burden  of  proving  that  the 
entry  was  made  under  a  paramount  title:  Marsh  v.  BmUtrworth,  4  Mich.  575; 
OreenvatiU  v.  Davif,  4  Hill,  64db  Thus  the  tenant  may  treat  as  an  eviction 
a  threat  by  a  mortgagee,  after  entry  for  condition  broken,  to  expel  him,  if 
he  will  not  enter  into  a  new  contract:  Smith  t.  Shepard^  15  Pick.  147;  25 
Am.  Dea  432.  Similarly,  where  the  mortgagee  of  the  lessor*  the  interest 
on  the  mortgage  having  fallen  into  arrear,  notified  the  lessee  to  pay  rent  to 
him,  and  the  lease  turned  out  to  have  been  made  without  the  assent  of  the 
mortgagee,  contrary  to  the  express  stipulations  of  the  mortgage,  it  was  held 
that  the  lessee  was  justified  in  abandoning,  although,  under  the  circum- 
stances, payment  of  the  rent  to  the  mortgagee  would  probably  have  been  a 
good  defense  to  an  action  therefor  by  the  lessor:  Carj)etUerv»  Parker^  3Com. 
B.,  N.  8.,  206. 

If  the  eviction  by  a  stranger  is  partial  it  merely  authorizes  an  apportion- 
ment of  the  rent,  and  does  not  raise  a  right  to  abandon,  as  in  the  case  of  a 
similar  eviction  by  the  lessor:  HalUgan  r.  Wade,  21  111.  470;  74  Am.  Dec. 
108.  This  principle  has  been  frequently  applied  in  cases  where  a  portion  of 
the  leased  property  has  been  taken  by  proceedings  in  eminent  domain:  See 
a  full  list  of  the  authorities  in  Stubhitiga  v.  Evanaton,  136  DL  37;  29  Am.  St 
Rep.  300. 

Acts  interfering  with  the  tenantable  condition  of  the  premises,  which,  if 
done  by  the  lessor  with  the  intention  to  evict  the  lessee,  would  justify  an 
abandonment,  will  not  hare  that  result  if  done  by  a  stranger.  Thus  there 
is  no  eviction  where  an  adjoining  owner  builds  so  as  to  cut  off  light  and  air 
from  the  demised  premises:  HaxteU  v.  Poteell,  30  Pa.  St.  293;  HilUard  ▼.  Oom 
Coal  Co.,  41  Ohio  St.  662;  52  Am.  Rep.  99;  nor  where  the  premises  are  in- 
jured by  the  aettling  of  a  partition  wall,  owing  to  ezcavationa  made  by  a 
neighbor,  although  the  lessor  has  been  notified  of  the  operations:  Kramtr  v. 
Cook^  7  Gray,  550.  In  all  such  cases  the  remedy,  if  any,  of  the  lessee  must 
be  sought  against  the  party  doing  the  injury:  KhnbaU  v.  Orand  Lodge  f/ 
Mawns,  131  Mass.  59. 

11.  CircumtUmeai/or  Whkh  Le$9or  Is  Noi  HenponMe^  No  Ortmndfor  Abath 
doning  Premises, — ^In  Edwards  t.  McLeant  122  N.  T.  302;  the  general  prin- 
ciple that,  in  the  absence  of  an  express  covenant  by  the  lessor  that  the 
premises  shall  continue  fit  for  occupation,  the  lessee  cannot  repudiate  hi* 
contract  because  they  become  untenantable,  was  applied  to  a  case  whers^ 
after  the  execution  of  a  lease  of  a  dwelling-house  for  a  term  to  commence  in> 
the  future,  a  person  residing  therein  was  taken  sick  with  an  infectious  dis- 
ease, and  consequently  it  would  not  have  been  safe  or  pmdent  to  take  young 
children  into  the  house  at  the  beginning  of  the  ternu    It  waa  held  that  thi* 
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did  not  ftToid  the  contract,  m  it  wu  merely  an  instance  of  the  accidental 
depreeiation  of  the  rental  value  of  the  premiaet,  from  a  cause  beyond  tho 
landlord's  oontrol,  after  the  interest  of  the  tenant  had  already  Tested.  Xho 
tenant  would  have  reaped  the  benefit  of  any  occurrence  which  would  baTO 
tnsreased  that  Talne,  and  mutt  therefore  be  compelled  to  sustain  any  loM 
which  mif^ht  accrue  from  a  circumstance  of  this  character. 

If.  Abandomti€tUh$R€aaemqfihBLe8mn'§AeU-~WhaiC 
That  a  neoeasary  element  of  eTietton  is  amotion  from  the  demised  preroisea 
is  a  principle  which  is  not  disputed.  Until  the  case  of  DyeU  ▼•  PendkUm^ 
%  Cow.  727,  was  decided,  in  1826,  it  was  an  open  question  in  New  York 
whether  that  amotion  must  be  by  the  forcible  removal  of  the  tenant  by  tho 
landlord  from  the  demised  premises  or  a  portion  thereof.  The  supreme  oonrt 
decided  that  actual  expulsion  waa  necessary,  but  the  court  of  erron  ruled 
that,  when  the  lessor  is  guilty  of  acts  that  preclude  the  tenant  from  a  bono- 
ficial  enjoyment  of  the  premiaea,  in  consequence  of  which  the  tenant  abaa* 
dons  the  possession  before  the  rentliecomes  doe,  the  lessor's  action  for  the 
recovery  of  rent  ia  baired,  although  he  has  not  forcibly  turned  the  tenant 
ent  of  poaseasion.  In  other  words,  the  necessary  amotion  may  be  oither  by 
physical  expulsion  or  by  abandonment  by  tho  tenant  upon  some  aot  of  tho 
landlord  which  amounts  to  an  eviction  at  the  election  of  the  lessee;  Skalip 
'T,  Shmie,  '182  Mass.  367.  Such  an  aot,  accompanied  by  an  abandonment  of 
possession  by  the  lessee,  ia  deemed  a  virtual  expulsion  of  the  tenant,  and, 
equally  with  an  sotnal  expulsion,  bars  the  recovery  of  rent:  Edgerltmr^ 
PoQe,  20  N.  Y.  281;  Bareei  v.  Lawkm^  90  N.  Y.  293;  43  Am.  Rep^  170;  Upiom 
▼.  Toumemd,  17  Com.  K  30,  74  (per  WiUes,  J.);  OgUvk  v.  HuO,  6  HUl,  62$ 
McClurg  v.  Price,  69  Fa.  St.  420;  98  Am.  Dec  356;  Hoyee  v.  Ouggenheim,  106 
Haas.  JM>1;  8  Am.  Rep.  322,  and  the  oases  dted  below. 

Id  Upian  v.  Townend,  17  Cora.  B.  30,  the  whole  subject  of  eviction  under- 
went an  elaborate  discussion,  and  each  of  the  four  judgea  gave  his  viewa  aa 
to  the  meaning  of  the  term.  Chief  Justice  Jervis  said:  "  It  is  extremely 
difficult  at  the  present  day  to  define  with  technical  accuracy  what  is  an  evic- 
tion. Latterly  the  word  haa  been  used  to  denote  that  which  formerly  it  waa 
not  intended  to  express.  In  the  language  of  pleading,  the  party  evicted 
"waa  said  to  be  expelled,  removed,  and  put  out.  The  word  'eviction' — from 
€mueere,  to  evict,  to  dispossess  by  a  judicial  oourse — was  formerly  used  to 
denote  an  expulsion  by  the  assertion  of  a  title  paramount,  and  by  process  of 
law.  Bat  that  sort  of  eviction  is  not  necessary  to  constitute  a  suspension 
«f  the  rent,  because  it  is  now  well  settled,  that,  if  the  tenant  losea  the  ben- 
ofit  of  the  enjoyment  of  any  portion  of  the  demised  premises,  by  the  aot  of 
the  landlord,  the  rent  ia  thereby  suspended.  The  term  eviction  ia  now 
popularly  applied  to  every  class  of  expulsion  or  amotion.  Getting  rid  of  tho 
•old  notion  of  eviction,  I  think  it  may  be  taken  to  mean  this — not  a  mere 
trespaas,  and  nothing  more,  but  something  of  a  graver  and  permanent  char- 
acter done  by  the  landlord,  with  the  intention  of  depriving  the  tenant  of  tho 
•enjoyment  of  the  demised  premises.**  Williams,  J.  thought  that  any  aot  of 
interference  by  the  landlord  with  the  tenant's  enjoyment  of  the  premises, 
which  amounted  to  a  clear  indication  of  intention  on  the  part  of  the  former 
that  ihm  tenant  should  no  longer  continue  to  hold  such  premises,  wonld  oon- 
otitoto  an  eviction.  Crowder,  J.  considered  the  test  to  be  that  the  act  of 
ibo  landlord  should  have  substantially  and  permanently  deprived  the  tenant 
of  the  aubject  matter  of  the  demise.  Willes,  J.  was  of  opinion  that  an  act 
amounta  to  an  eviction,  "  where  it  is  one  of  a  permanent  character,  which 
4a  dono  by  tho  landlord  in  order  to  deprive,  and  which  haa  the  effect  of  do* 


486  MiiVNEAPOLia  C.  Ca  v.  Williamson.         [Miniu 

))rivingy  the  tenant  of  the  nee  of  the  thinff  demised,  or  of  a  pert  of  it.* 
This  case  hae  been  eztensiirely  cited  and  approired  in  this  oonntry:  Boffce  ▼» 
GuygenUim,  106  Mase.  201;  8  Aiu.  Rep.  322;  SkaUy  t.  Hhuie,  132  Meee.  367^ 
Jiice  \\  Dudley,  65  Ala.  68;  Bayner  ▼.  Smilh,  63  UL  430;  U  Am.  Bep^  I24» 
and  the  remarks  of  the  judges  form  the  basis  of  the  following  very  clear  and 
compFeheiisive  definition  of  eviction  given  by  Morton,  J.,  in  BarUtU  w.  Far* 
rington^  120  Mass.  284:  **  To  constitute  an  eviction  which  will  operate  as  » 
suspension  of  rent^  there  mnst  he  either  an  actual  ezpnlsion  of  the  tenant^ 
or  some  act  of  a  permanent  characteri  done  by  the  landlord  with  the  inten. 
tion  and  efifect  of  depriving  the  tenant  of  the  enjoyment  of  the  demised 
premises  or  some  part  of  it,  to  which  he  yields,  abandoning  the  posseesion 
within  a  reasonable  time."  Compare,  also^  H'art*e»  v.  Wagner,  76  Ala.  188^ 
61  Am.  Rep.  446. 

IS.  luteiUion  to  RemoM  Tenant^  a  Material  Biement  qf  JSvieUoiL'^ln  all  the 
definitions  of  eviction  given  in  the  preceding  section  the  principle  is  recog- 
nised that  there  can  be  no  eviction  without  an  intention  on  the  landlord's 
part  to  deprive  the  tenant  of  the  beneficial  enjoyment  of  the  demised  prem« 
ises.  The  presence  or  alisenoe  of  this  intention  serves  to  determine  whether 
the  act  is  a  mere  trespass  or  an  evictionx  Upturn  v.  l^ownend,  17  Com.  B.  30, 68^ 
JIfnder&on  v.  Meara,  28  L.  J.  Q.  B.  805;  Bayee  t.  Guggenheim,  106  Maaa. 
201;  8  Am.  Rep.  322;  Skally  t.  ShUe,  132  Mass.  367.  But  such  intention 
may  be  presumed  from  the  character  of  the  act»  if  the  neoessary  result  of  it 
is  to  deprive  the  tenant  of  the  beneficial  enjoyment  of  the  premises:  BkaUif 
V.  ShuU,  132  Mass.  367;  Sherman  t.  WiUitum,  113  Mass.  481;  18  Am.  Rep. 
522. 

14.  Intent,  Qifesti'on  0/  Whether /or  Court  or  Jury.-^ln  Skally  v.  Shvie,  132 
Mass.  367*  the  court  made  the  following  remarks:  "(Generally  the  qnesticm, 
whether  acts  of  the  landlord,  in  consequence  of  which  the  tenant  abandona 
the  premises,  amount  to  an  eviction  is  a  question  of  law,  and  includes  the 
question  whether  they  constitute  proof  of  the  intent.     A  person  ispreeumed 
to  intend  the  natural  and  probable  consequences  of  his  acts;  and  when  the 
acts  of  the  landlord  upon  the  demised  premises  are  such  as  naturally  and 
probably  exclude  the  tenant  from  possession  and  enjoyment  of  the  premiaes^ 
and  assert  a  title  in  the  landlord  himself,  the  law  presumes  an  intent  t» 
do  so;   and,   if    the  natural  consequence    follows,   the  acts   are  said    to- 
amount  to  an  eviction.     From  the  physical  exclusion  of  the  tenant  from 
the  premises  the  law  presumes  an  intent  to  evict;  and  wrongful  acts  of  the- 
landlord  upon  the  premises,  which  render  them  permanently  unsafe  and  nn* 
fit  for  occupancy,  so  that  the  tenant  loses  the  enjoyment  of  them,  carry  witb 
them  the  presumption  of  the  intent  to  deprive  the  tenant  of  that  enjoy- 
ment "    If,  however,  the  character  of  the  landlord's  acts  is  ambiguous,  and 
an  intent  to  evict  not  a  necessary  presumption  therefrom,  the  question 
whether  those  acts  do  or  do  not  amount  to  an  eviction  is  to  be  lef  (  to  the- 
jury:  Lynch  ▼.  Baldwin,  69  IIL  210;  Hayner  v.  Smith,  63  IlL  430;  14  Am. 
Rep.  124;  Rice  v.  Dudley,  65  Ala.  68;  Upton  v.   Townend,  17  Com.  B  30;. 
Uenderwn  v.  Mtara,  28  L.  J.  Q.  B  305:  Benmtt  v.  BittJe,  4  Rawle,  339f 
DyeU  V.  Pendletoti,  8  Cow.  727;  Bunt  v.  Cope,  1  Cowp.  242;  TaUnum  v. 
Murpfty,  120  N.  Y.  345. 

15.  Intention  to  Move  Tenant  Inferred  From  Lenar^e  Act*  qf  Ownerakip  ia. 
Begard  to  Leased  Premiees.— -The  circumstances  most  nearly  akin  to  that 
actual  physical  expulsioc  which,  as  we  have  seen,  was  formerly  held  by  some- 
courts  to  be  a  necessary  element  of  eyiction,  are  presented  by  thoee  eases  in 
which  there  is  a  direct  interference  with  the  premisesi  which  impairs  th» 
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tenants  righta  of  oecapation.  The  role  ii  nndispnted,  that  a  mere  tortioat 
entry  by  the  landlord  npon  the  demised  premises  does  not  constitute  an  evio* 
tion,  nuless  it  is  accompanied  by  conduct  amounting  to  a  claim  of  owuershipt 
BuihittU  y.  Leeltnwre,  I  Ld.  Raym.  370;  Bennett  ▼.  BiUle^  4  Rawle,  339; 
Fuller  ▼.  Buby,  10  Gray,  286;  Wilson  ▼.  8mUh^  6  Yerg.  379;  ShoUy  v.  Shute, 
132  Mass.  367;  Avery  r.  DoHghnty,  102  Ind.  443;  62  Am.  Rep.  680;  Warren 
T.  Wagner^  Ih  Ala.  188;  61  Am.  Rep.  446;  Wood's  Landlord  and  Tenant, 
674b  The  lessor's  conduct  sometimes  speaks  for  itself  and  shows  concln* 
■lYely  that  that  he  had  no  intention  of  permanently  depriving  the  tenant  of 
the  enjoyment  of  the  subject  matter  of  the  lease.  Thus  a  wrongful  inter* 
ference  with  the  personal  property  on  the  demised  premises  cannot,  without 
more,  amount  to  an  eviction.  Here  there  is  no  failure  of  consideration,  for 
the  thing  demised  is  neither  wholly  nor  partially  taken  from  the  tenants 
Thus  in  Bartleii  v.  Farrington^  120  Mass.  284,  it  was  held  that  no  eviction 
was  established  by  evidence  showing  that  "the  plaintiff  from  time  to  time 
entered  npon  the  premises  and  gathered  the  flowers  and  the  annual  crops, 
cut  down  a  partially  decayed  apple  tree,  and,  on  the  day  when  the  de- 
fendant vacated  the  house,  removed  a  cooking-stove  from  the  kitchen."  A 
similar  decision  was  made  in  Kimball  w.  Grand  Lodge  qf  Atason*^  131  Msss. 
69,  in  regard  to  the  removal  of  furniture,  the  court  referring  to  the  earlier 
case.  Nor  is  it  an  eviction  for  the  lessor  to  continue,  against  the  lessee's 
wish,  to  exercise  a  temporary  privilege  granted  by  the  latter  of  piling  cord* 
wood  on  the  demised  lot:  LounAery  v.  Snyder,  31  N.  Y.  614.  Acts  of  this 
kind  are  mere  trespasses  for  which  the  tenant  has  an  action  at  law,  but  they 
do  not  excuse  him  from  the  payment  of  rent. 

It  has  also  been  held  that  there  was  no  eviction  where  the  lessor  filled  up 
a  cellar  in  the  demised  house,  contrary  to  his  agreement,  and  deprived  the 
lessee  of  its  use:  MrFadin  ▼.  Rippey,  8  Mo.  738;  nor  where  the  lessor 
**  separated,  pulled  down,  and  carried  away  a  penthouse  fixed  and  annexed 
to  the  premises  demised  ";  Boper  v.  Lhyd,  T.  Jones,  148.  But  these  two 
cases  seem  to  belong  more  properly  to  the  class  in  which  the  circumstances 
may  or  may  not  amount  to  an  eviction  according  to  the  lessor's  intention. 
The  theory  that  a  court  is  entitled  to  pronounce,  as  a  matter  of  law,  that 
ench  acts  sre  s  mere  trespass  cannot,  we  think,  be  reconciled  with  the  gen- 
eral current  of  authority:  See  especially  the  oft-cited  case  Hunt  v.  Cope,  1 
Cowp.  242;  1  Williams'  Saunders,  204,  note,  the  facts  of  which  are  summa- 
rized in  section  ?6,  infnu 

No  intention  to  evict  can  be  inferred  from  a  mere  formal  entry  by  the 
lessor,  to  repossess  the  premises,  as  a  step  precedent  to  an  action  of  eject- 
ment, where  tiie  tenant's  occupation  is  not  interrupted,  and  ultimately  he 
wins  the  suit:  International  Trust  Co.  v.  Schumann,  168  Mass.  287;  nor  from 
the  commission  of  acts  cslculated  to  prevent  persons  from  applying  to  the 
tenant  for  under  leases,  e.  g.,  offering  to  let  the  premises  himself,  and  ad- 
vertising for  that  purpose:  Ogilvie  v.  Hull,  6  Hill,  62. 

Sometimes  the  lessor's  acts  of  interference,  although  permanently  depriv- 
ing the  tenant  of  the  power  to  use  the  demised  premises  in  the  manner  con- 
templated by  the  contract  are  not  tortious  at  all,  and,  in  such  cases,  it  is 
dear  that  no  eviction  is  committed;  as  where  a  landlord  refused  to  allow 
his  tenant  to  keep  cartridges  in  a  building  demised  for  use  as  a  powder 
magazine,  an  act  of  parliament  having  come  into  force  during  the  tenant's 
occupation  of  the  premises,  whereby  the  storage  of  cartridges  in  such  a 
bnilding  was  prohibited:  Neufby  v.  Sharpe,  L.  R.  8  Ch.  Div.  39.  Still  more 
clearly  is  the  landlord  not  guilty  of  an  eviction  where  he  objects  to  the  use 
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of  ihe  premises  for  pnrposes  pro\  ibited  in  the  lease,  and  remoTai  the  fcc^ 
bidden  artiolea:  Hay  ward  ▼.  Ramge,  33  Neb.  836. 

On  the  other  hand  an  erictton  has  been  held  to  have  ooenrred  where  tlio 
landlord's  entry  was  followed  by  contiuuoas  possession:  Day  ▼.  WaUon^  6 
Mioh.  635;  where  the  landlord  locked  up  a  barn  on  the  premises,  prevented 
a  subtenant^  to  whom  the  lessee  had  transferred  the  term,  from  coming  in, 
and  pnt  another  person  in  possession:  Brigg9  v.  Thcm^^on,  9  Pa.  8t.  339; 
where  the  landlord  forbade  an  nnder  tenant  to  pay  rent,  and  collected  it 
himself:  Leadbeaier  v.  £oihf  25  IlL  587;  where  the  landlord  distrained  upon 
the  tenants  of  several  parcels  of  a  tract  which,  after  the  demising  of  such 
parcels,  he  had  leased,  as  a  whole,  to  another  party:  LewU  v.  Payi>»  4 
Wend.  423;  where  the  landlord  let  the  premises  after  an  unlawful  aban- 
donment by  the  tenant;  Hail  w.  Burgess,  5  Bam.  k  C.  832;  where  the  land- 
lord took  possession  of  the  premises  without  the  tenant's  consent  for  the 
purpose  of  rebuilding  after  a  fire:  Magaw  v.  Lambert^  8  Pa.  St.  444;  HtUer 
V.  Royal  Ins,  Co,,  151  Pa.  St  101;  Co<A  ▼.  Anderson,  85  Ala.  99;  where  the 
landlord  undertook  to  prevent  the  tenant  from  subletting  premises  for  a 
parpose  not  expressly  prohibited  by  the  lease:  OrommeHn  v.  Thkts,  31  Ala. 
412;  70  Am.  Dec  499. 

16.  Intention  to  Amove  Tenant  Inferred  From  Ads  MateriaUy  Ckamgmg  tkm 
Premises,  —The  leading  case  on  this  point  is  Upton  v.  Townend,  17  Cool  Bb 
30,  already  referred  to.  There  separate  buildings  rented  by  tenants  from 
the  same  lessor  were  destroyed  by  fire,  and  rebuilt.  The  new  buildings 
varied  from  the  old  ones,  inasmuch  as  the  area  occupied  by  one  was  de- 
creased by  the  reconstruction,  and  the  area  of  the  other  was  iaoreasedi  It 
was  held  that  this  alteration  was  an  eviction  in  both  cases,  the  ground 
taken  being  that  the  landlord  had  no  right  to  impose  on  the  tenant  a  thing 
different  from  that  which  he  undertook  to  let  to  him,  and  there  was  in  the 
one  case  as  much  a  deprivation  of  the  thing  demised  as  the  other.  Two 
earlier  cases  were  cited  by  the  court,  in  which  similar  circumstances  wers 
involved:  Smith  v.  Raleigh,  3  Gamp.  513,  and  Httnt  v.  Cope,  1  Cowp.  242. 
In  the  former  the  landlord's  act  in  railing  off  a  portion  of  a  garden  which 
had  been  demised  with  a  house  at  one  entire  rent,  and  erecting  a  building 
thereon  for  the  accommodation  of  bis  other  tenants,  was  held  to  be  aa 
eviction.  In  the  latter  it  was  held  that  where  a  tenant  sought  to  exonerate 
himself  from  the  payment  of  rent,  on  the  ground  that  the  lessor  entered 
upon  his  garden,  and  pulled  down  a  summer-house,  he  should  have  pleaded 
an  eviction,  not  a  trespass;  and  that  it  would  have  been  for  the  jury  to  decide 
whether  the  facts  stated  amoonted  to  one:  Compare,  alsob  Wright  t.  Lattemf 
38  III.  293,  summarized  in  the  following  section: 

17,  Intention  to  Amove  7'enant  Inferred  From  Lessor's  Ads  AJeding  Tenamt' 
able  Qualities  qf  Leased  Premises, — It  has  been  seen  above  that  the  landlord 
is  not,  in  the  absence  of  an  express  stipulation,  or  some  statutory  provision, 
bound  to  see  that  the  demised  premises  are  suitable  for  the  purpoee  for 
which  they  are  hired,  nor  to  make  repairs.  But,  on  the  other  hand,  he  oan- 
not,  by  any  positive  act  or  neglect  of  doty,  substantially  defeat  the  tenant's 
enjoyment  of  the  premises,  and  at  the  same  time  hold  him  to  his  contract. 
As  was  said  ia  Taliman  v.  Murphy,  120  N.  T.  345,  "a  failure  to  perform  a 
duty  which  the  landlord  owes  to  the  tenant,  and  without  the  due  perform* 
ance  of  whioh  the  leasehold  premises  are  not  tenantable,  would  constituts 
sn  eviction."  Thus  there  hao  been  held  to  have  been  an  eviction  where 
the  lessor  suffered  the  ceiling  over  a  store  to  become  so  defective  that  the 
teuaut  was  annoyed  and  injured  by  the  dripping  of  tar  and  other  substances 
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opon  hii  property  from  tbe  room  above:  Jackson  v.  Eddy^  12  Ma  209;  wher« 
the  leseor  obstracted  tbe  acoeu  of  customers  to  the  lessee's  store:  Sdndtom 
^.  Lowry,  South  Dak.  Sup.  Ct,  June,  1892;  where  the  lessor  deprived  »  boftft 
•dub  of  access  to  the  vater  front:  Pridge<m  v.  Eax/dmr  Boai  Club,  66  Mioh.  826; 
irhere,  after  leasing  land  to  an  agricultural  society,  the  lessor  entered  and 
4ore  down  portions  of  the  fences  erected  by  the  lessee,  and  injured  its  build- 
ings, besides  herding  cattle  and  hogs  on  the  grounds,  and  thereby  rendering 
them  unfit  for  the  lessee's  use:  Wright  v.  Latti%  88  IlL  293;  where,  after 
•demising  part  of  a  building  for  a  hotel,  the  lessor  allowed  a  low,  noisy  liqnor 
-saloon  to  be  set  up  in  the  reserved  part  of  the  premises:  HaUigan  v.  Wade^ 
21  IlL  470;  74  Am.  Dea  108.  In  Bweel  v.  Lawton,  90  N.  Y.  293, 43  Am .  Rep. 
170,  the  tenant  sought,  in  an  action  for  rent,  to  counterclaim  damages,  on 
the  ground  that  the  lessor  had  permitted  the  rooms  overhead  to  be  occupied 
by  persons  carrying  on  a  business  so  noisy  as  to  interfere  with  office  work. 
The  court  ruled  that,  assuming  the  defendant  to  have  a  right  of  action,  it 
^as  not  such  as  could  be  made  the  subject  of  a  counterclaim;  but  Chief 
Justice  Andrews  intimates  that  the  defendant*  on  the  facts  stated,  might 
iiave  been  justified  in  abandoning  the  premises.  ^In  ThomoM  t.  NeUon,  69 
K.  Y.  1 18,  Mr.  Justice  Earl  threw  out  a  suggestion  to  the  efieot  that  the 
lessee  in  that  case  probably  would  have  been  justified  in  abandoning  the 
premises  on  account  of  a  flue's  being  so  defective  as  to  render  occupancy 
<of  the  premises  extremely  unpIeasanty^^STnis  suggestion  was  taken  up  in 
TaUman  v.  Murphy,  120  N.  Y.  84l$\wl(e/e  the  same  kind  of  a  defect  was 
«hown  to  exist  to  such  an  extent  asoo  render  the  inmates  of  the  house  sick, 
^nder  such  circumstances  there  was  deemed  to  be  a  common  law  as  well  as 
a  statutory  right  of  abandonment.  Two  judges,  however,  were  of  opinion 
that  the  tenant  could  not  claim  relief  either  upon  the  principles  of  common 
law  or  under  the  statute.  The  ease  undoubtedly  goes  rather  far  on  tlM 
aide  of  the  tenant,  and  may  be  regarded  as  a  significant  indication  of  tha 
tendency  of  modem  judges  to  look  at  these  questions  more  and  more  from 
the  point  of  view  which  has  given  rise  to  the  various  statutes  which  recog- 
fiize  the  unfairness  of  the  older  doctrines,  and  mitigate  their  harshness  in 
the  interest  of  the  lessee. 

One  of  the  grounds  assigned  in  TaUman  v.  Murjphy,  120  N.  Y.  346,  for  the 
decision  of  the  majority  of  the  court  was  the  fact  that,  from  causes  under 
the  control  of  the  landlord,  the  promisee  had  become  so  unsafe,  that  the  ten* 
ant  could  not  reasonably  be  expected  to  continue  to  occupy  them.  The  dis« 
4enting  jndges  did  not  deny  the  soundness  of  the  general  principle  here 
Involved,  but  considered  that  the  evidence  did  not  establish  any  reeponsibil* 
ity  on  the  landlord's  part  That  such  insecurity  of  the  premises  will,  if  it 
ts  actually  sltown  to  have  been  produced  by  conditions  which  it  was  the  land« 
lord's  duty  to  guard  against,  constitute  a  lawful  ground  of  abandonment^  i« 
a  doctrine  fully  recognised  in  Skally  v.  ShUe,  132  Mass.  367. 

Of  course  if  the  untenantable  condition  of  the  premiss  is  allowed  to  arise 
in  violation  of  the  lessor's  express  stipulations,  the  right  of  the  tenant  to 
abandon  is  plain  and  undisputed:  Weit  Side  Satfingi  Union  v.  Neufton,  76 
K.  Y.  616;  Piercer,  Jolderema,  91  Mich.  463;  Brown  v.  Holyoke  Water  Power 
Co.,  162  Mass.  468;  28  Am.  St.  Rep.  844.     (Compare  sec.  9  (e),  ante,) 

On  the  other  hand  the  mere  fact  that  the  landlord  builds  on  adjoining 
land,  so  as  to  darken  the  windows  of  a  demised  building,  is  not  an  evietioni 
Myera  v.  Oemmei,  10  Barb.  687;  Palmer  v.  If' e^more,  2  Sand.  316;  unless  as 
is  suggested  in  Royoe  v.  Guggenheim,  106  Mass.  201,  S  Am.  Rep.  822,  there 
•s  an  actual  intention,  by  so  doing,  to  deprive  tbe  tenant  of  the  beneficial 
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enjoyment  of  th«  premises.  Nor  is  there  any  eviction  where  the  landlord^ 
knowing  the  leased  premises  to  be  of  valiie  only  for  the  business  of  a  licensed 
▼ictnaller  and  seller  of  liquors,  induced  the  liquor  commissioners  to  deny 
tlie  lessee  a  prdongatiou  of  his  license:  ItUerneUional  Trusl  Co,  ▼.  Sckatnaun^ 
158  Mass.  287;  nor  where  he  merely  prevents  a  lessee  of  mining  property  from 
enjoying  the  easement  of  using  a  railway,  which  was  granted  by  the  leasei 
WiiUarnM  v.  Hayward,  1  £1.  ft  R  1040. 

18.  ExisUtice  qf  Nuisance  on  Demia&l  Premises,  When  BquimUent  to  SokUom 
qf  TetuxtU. — The  effect  of  the  general  doctrine  illustrated  in  the  preceding 
section  has  been  frequently  discussed,  where  the  conditions  alleged  to  render 
the  premises  unfit  for  occupation  amounted  to  an  intolerable  nuisance.     The 
question  whether  the  maintenance  of  such  a  nuisance  by  the  landlord  would 
operate  as  an  eviction  seems  to  have  been  first  presented  in  the  early  New 
York  case  of  Pendleton  v.  DyeU,  4  Cow.  581.    There  the  tenant^  after  aban* 
doumeot,  was  sued  for  the  rent  thereafter  accruing,  and  sought  to  introduce^ 
by  way  of  defense,  evidence  tliat  the  plaintiff  had  brought  into  other  parte 
of  the  house,  adjacent  to  the  demised  premises,  lewd  women  with  whom  he 
and  other  men  kept  company;  that  prostitution,  noise,  and  riot  were  carried 
on  from  time  to  time,  and  obscene  and  vulgar  language  used,  so  that  the  de- 
fendant's family  were  greatly  disturbed,  and  odium  and  infamy  thereby 
brought  upon  the  house,  as  a  place  of  ill-fame;  and  that  the  defendant  was 
compelled,  by  the  repetition  of  these  practices,  to  leave  the  premises.     The- 
supreme  court  decided  that  this  evidence  did  not  support  a  plea  of  eviction,. 
and  was,  therefore  properly  rejected.     The  court  of  errors,  however,  was  of 
a  different  opinion,  and  held  that  the  reasons  which  were  rnlied  upon  by 
Mr.  Justice  Sutherland  were  based  upon  a  misapprehension  of  the  law:  DyeU 
V.  Pendleton,  8  Cow.  727.     Senator  Spencer,  after  pointing  out  that  the  court 
was  not  called  upon  to  say  whether  the  facts  alleged  by  the  lessee  were  alone 
sufficient  to  establish  a  failure  of  consideration,  and  that  the  jury  were,  in 
the  first  instance  at  leasts  to  judge  of  such  sufficiency,  so  that  the  question 
whether  they  amounted  to  a  full  and  complete  legal  defense  might  be  pre- 
sented in  another  shape,  said  that  he  believed  that  the  evidence  tended  to 
establish  a  constructive  eviclion  and  expulsion  against  the  consent  of  the 
tenant,  and  ought  therefore  to  have  been  received.     '*  Were  this,"  he  re* 
marked,  '*a  case  in  which  the  law  was  considered  settled  by  the  supreme 
court,  that  nothing  but  a  physical  turning  a  tenant  out  of  possession  would 
exonerate  him  from  the  payment  of  his  rent,  it  would  be  precisely  such  aa 
would  require  the  interposition  of  this  court  to  correct  it;  not  by  making  the 
law,  but  by  applying  its  familiar  and  elementary  principles  to  a  new  case* 
Suppose  the  landlord  had  established  a  hospital  for  the  smallpox,  the  plague, 
or  the  yellow  fever,  in  the  remaining  part  of  this  house;  suppose  he  bad  made 
a  deposit  of  gunpowder  under  the  tenant,  or  had  introduced  some  offensive 
and  pestilential  materials  of  the  most  dangerous  nature,  can  there  be  any 
hesitation  in  saying  that  if,  by  such  means,  he  had  driven  the  tenant  from 
his  habitation,  he  would  not  recover  for  the  use  of  that  house,  of  whicli  by 
his  own  wrong,  he  had  deprived  the  tenant.     It  would  need  nothing  but 
common  sense  and  common  justice  to  decide  it.     No  man  shall  derive  bene- 
fit from  his  own  wrong.     The  idea  that  the  tenant  has  some  other  remedy 
to  remove  the  evil  (i.  e.,  by  abating  the  nuisance)  does  not  reach  the  case 
where  the  evil  is  already  inflicted.     Besides,  it  has  been  entirely  exploded 
on  the  argument  of  this  cause.     For,  in  the  very  case  where  it  is  admitted 
the  tenant  would  be  exonerated  from  the  payment  of  rent — where  there  hsd 
been  an  actual  eviction  and  physical  expulsion  by  his  landlord — he  has  an 
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ftdequata  and  effeotnal  remedy  on<ler  the  statute  to  prevanl  forcible  entries.'*' 
Several  members  of  the  court  refnsed  to  accept  these  views,  and  in  two  later 
cases  in  the  same  state  the  decision  was  deemed  to  be  an  extreme  ouei 
EUieredge  v.  Otboru,  12  Wend.  629;  OgUvie  v.  hull,  5  Hill,  52.     In  OiUiooley 
V.  Washington,  4  N.  Y.  217,  the  defendant  sought  to  establish  an  evictioik 
by  evidence  that  the  basement  of  the  building  had  been  leased  to  a  per* 
son  who  had  used  it  as  a  place  of  prostitution.    The  court  distinguished  these- 
circumstances  from  those  under  review  in  DyeU  v.  PendUtan,  8  Cow.  727, 
on  Uie  ground  that  it  was  not  shown  that  the  landlord  had  any  connection 
with  the  nuisance,  or  knew  of  its  existence  until  the  tenant  gave  him  notice- 
of  the  fact,  which  was  about  one  month  after  the  abandonment  of  the  prem* 
isea.     A  judgment  in  the  landlord's  favor  was,  therefore,  sustained.     Upoa 
a  very  similar  state  of  facts,  there  was  held  to  be  no  e?iotion  in  De  Witt  v. 
Pienon,  112  Mass.  8,  17  Am.  Rep.  68»  the  court  remarking  that  there  wa» 
an  essential  difference  between  a  case  like  DyeU  v.  Pendleton^  8  Cow.  7 '^7, 
where  the  landlord  himself  creates  the  nuisance  and  those  in  which  he  haa 
no  connection  with  it;      A  later  Massachusetts  case,  8haUy  t.  Shttte,  13^ 
Mass.  367,  followed  the  New  York  rule,  where  the  nuisance  was  not  simply 
a  source  of  annoyance,  but  dangerous  to  health.     So,  also,  in  Bmobotham  v. 
Peatce,  5  Houst.  135,  although  Dyett  v.  PetuUeton,  8  Cow.  727,  does  not  seem- 
to  have  been  brought  to  the  notice  of  Uie  courts  the  conclusion  arrived  at» 
was  that  the  disturbance  of  a  tenant  by  gaming,  unseemly  sports,  uncouth 
noises,  and  profane  and  obscene  ezpressionsi  in  the  reserved  portion  of  the 
premises,  justified  him  in  quitting. 

19.  Partial  EvidUm  by  Leuor,  E^ect  q^. — On  the  ground  that  a  tort-feasor 
cannot  apportion  his  own  wrong,  it  is  generally  held  that  an  eviction  by  the 
lessor  from  a  part  of  the  premises  suspends  the  entire  rent  until  the  tenant- 
is  restored  to  the  full  possession  thereof:  CUiiCm  (kue,  10  Rep.  128;  Oibil  v. 
JJiii,  1  Leon.  110;  DorrtU  v.  Andrews,  Hob.  190;    Upton  v.  Townend,  \7 
Com.  B.  30;  DyetU  v.  PendUtan,  8  Cow.  731;  Kesalsr  v.  McConaehy,  1  Rawle, 
i43:  Tiley  v.  Moyers,  43  Pa.  St.  404;  Vaughan  v.  Blanchard,  1  Yeates,  175;. 
J^wU  V.  Potffi,  4  Wend.  423;  Royce  v.  Ouggenkem,  106  Mass.  201;  8  Am. 
Kep.  322;  Christopher  v.  Austin,  11  N.  Y.  216;  Leishman  v.  WJote,  1  Alltfn, 
487;  Smith  v.  Wise,  58  111.  141;  Skaggs  v.  Emerson,  50  Cal.  6.     But  in  Ala- 
bama  a  different  rule  prevails,  and  the  rent  is  discharged  only  pro  tanto,  U> 
the  extent  of  the  value  of  the  part  of  the  premises  of  which  the  tenant  is  dis* 
possessed,  if  he  remains  in  undisturbed  possession:  Wctrren  v.  Wagner,  75- 
Ala.  168;  51  Am.  Rep.  446,  approved  in  Cvok  v.  Anderson,  86  Ala.  99. 

Whetlier  the  lease  itself  is  abrogated  by  a  partial  eviction  is  a  question 
which  is  left  in  some  uncertainty  by  the  authorities.  The  only  case  which 
we  have  found,  in  which  it  was  actually  necessary  to  decide  this  pointy  ia 
Morrison  v.  Cfiadwick,  7  Com.  B.  266.  There  the  court,  after  stating  the 
rule  as  it  is  given  in  the  preceding  paragraph,  added:  "But  there  is  no  an- 
tliority  for  holding  that  the  tenancy  is  thereby  put  an  end  to,  or  the  tenant 
discharged  from  the  performance  of  his  covenants,  other  than  the  covenant 
for  the  payment  of  rent."  On  the  other  hand  we  find  judges  declaring  that 
a  partial  eviction  "terminates**  the  lease:  Haynerv.  SrnWi,  63  111.  430;  Laio^ 
rence  v.  French,  25  Wend.  443.  The  authorities  cited  are  Leishman  ▼.  White,, 
1  Allen,  489;  Shumway  v.  Collins,  6  Gray,  227;  Chiistop/ier  v.  AusUn,  11  N.  Y. 
216;  SmitA  v.  Raleigh,  3  Camp.  51 3^  These  cases,  however,  simply  assert  the 
familiar  principle  that  the  tenant,  when  evicted  from  a  part  of  the  premises, 
has  a  right,  not  only  to  be  discharged  from  the  payment  of  the  rent  until 
restored  to  full  possession,  but  to  abandon  the  premises  also;  and  Morrimm 
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T.  Cliodteickf  7  Com.  R  266,  contains  nothing  that  can  ha  constrncd  aa  a  de- 
nial of  the  correotneaa  of  this  principle,  while  it  certainly  ia  a  direct  aathority 
to  the  point  that  the  lease  is  not  **  terminated."    In  the  abaenoe^  thervfore^ 
of  auy  explicit  ruling  to  the  contrary,  thia  English  case  mnst  be  accepted  ae 
^ood  law,  but  it  ia,  we  think,  UridUnmi  jurig.    The  court,  referring  to  the 
•arguixieot  of  counsel  that  a  partial  eviction  often  depriyed  the  tenant  of  hia 
main  inducement  to  enter  into  the  covenants  of  the  lease,  remarked  that  he 
had  a  right  of  action  against  his  lessor  for  the  eviction,  and  that  it  waa  to  be 
presumed  he  would  thereby  obtain  satisfact  on  for  any  inconvenience  which 
he  might  suffer.     Thia  method  of  adjusting  tha  rights  of  the  parties  aeeme 
QDsatisfactory,  and  would  not^  in  practice,  be  at  all  adequate  to  do  justice 
to  the  tenant.     If  the  lease  still  continues  in  force,  there  seems  to  be  no 
•escape  from  the  conclusion  that  the  tenant,  after  abandoning,  mnst  resume 
possession  wheuever  the  landlord  chooses  to  restore  to  him  the  entire  prem- 
ises,  and,  if  so,  the  tenant  makea  other  arrangementa  for  carrying  on  hia 
business  at  the  risk  of  being  called  upon  to  return  to  his  former  premises  sil 
any  time,  as  long  as  the  term  lasts,  and  ia  liable  for  the  rent,  if  be  refuses 
to  re-enter.    The  extreme  hardship  of  such  a  position  need  not  be  enlarged 
upon.    A  doctrine  better  calculated  to  aecure  justice  seema  to  be  auggested 
by  the  rulings  of  the  courts  in  cases  wh^re,  by  statute  or  express  agreemenl^ 
the  tenant  has  the  right  to  abandon  the  premises  if  they  become  iintenaot- 
«ble — ^the  accepted  rule  being  that^  unless  the  repairs  are  made  in  a  reason- 
able  time,  a  temporary  abandonment  may  be  nmde  permanent:  liiUer  v. 
Benton,  55  Coon.  529;  SmUh  v.  McLean^  123  Ui  2ia     See  aee.  9  (6)  and  (e)b 
«nt«.    There  certainly  can  be  no  objection,  on  the  score  of  aofainieaa,  to  the 
'establishment  of  a  general  principle  which  would  cover  the  circamatancea 
both  of  these  cases  and  of  Morrison  v.  Chadwkk,  7  Com.  R  266,  and  which 
might  be  formulated  thus:  Whenever  the  law  allows  a  tenant  to  abandon 
the  premises  nntil  the  landlord  removea  the  conditions  which  create  that 
right,  the  landlord  cannot  demand  that  the  tenant  shall  reaume  poescsiioa, 
ttnless  those  conditions  are  removed  in  a  reasonable  time. 

The  general  principle  that  a  partial  eviction  suspends  the  whole  rent  does 
not  apply,  where  the  lessor  sells  a  part  of  the  reversion  for  his  own  cootsb* 
tence.  If  his  grantee  then  wrongfully  enters,  the  rent  will  be  suspended 
4>uly  as  to  the  parcel  sold:  Eeed  v.  Ward,  22  Pa.  St.  144;  even  though  the 
lessor,  after  the  severance  of  the  premises,  becomes  a  party  to  the  trespass 
of  the  grauteet  Linkm  v.  Hart»  26  Pa.  St  196. 


Board  op  County  Commissioners  v.  Nelson. 

[51  MnniBOTA,  79.) 

OFncERfl — ^LiABiLiTT  ov  CouvTT  Trbasurbb  iob  Pating  Forosd  Ckbti* 
FICATR8. — ^The  failure  of  a  county  treasurer  to  satisfy  himself  cf  ths 
genuineness  of  the  indorsements  upon  certificates  made  payable  to  the 
order  of  the  persons  therein  named  is  negligence,  which,  if  the  indorse* 
ments  prove  to  have  been  forged,  renders  him  liable  for  the  Ices  suffered 
by  the  county,  especially  where  the  indorsee  presenting  such  oertificatss 
for  payment  is  a  deputy  clerk  who  had  the  opportunity  of  fraudulently 
'  issuing  them,  and  has  actually  done  sa  Nor  is  the  treasurer,  ia  such  a 
<ca8e,  relieved  of  his  liability  by  the  fact  that  another  officer  is  alse 
Answerable  for  the  misfeasances  of  the  deputy  derk. 
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FuBLio  A0K9T8,  MiSFBAflJkNcn  OF,  Ko  EsTOPPiL  Raiskd  bt.— The  wrong* 
fol  aoto  of  the  officers  of  a  mnnioipal  oorporation  caoDot  create  en  ee» 
toppel  against  the  corporation,  tlie  taxpayers*  or  the  people. 

Action  to  recover  moneys  paid  by  the  defendant  upon 
fraudulent  certificates  for  jury  duty. 

Q.  J.  Lomen^  and  Munn^  Boyesen^  and  Thygeson^  for  the  ap* 
pellant 

Thomoi  D.  (ySrien  and  Pierce  BiMer^  for  the  respondent. 

®^  CoLLiNSi  J.  Appeal  from  an  order  overruling  a  de- 
murrer to  the  complaint  herein,  interposed  on  three  distinct 
grounds,  only  one  of  which  need  be  considered,  namely,  that 
facts  sufficient  to  constitute  a  cause  of  acti6n  were  not  stated 
therein.  The  pleading  in  question  was  purposely  drawn 
very  full  and  complete,  in  order  that  ®'  all  of  the  facts  on 
which  defendant's  liability  must  rest,  if  at  all,  might  appear. 
It  seems  from  the  allegations,  that  during  the  years  1889  and 
1890  defendant  was  the  treasurer  of  Ramsey  county,  while 
during  the  same  period  of  time  R.  T.  O'Connor  and  J.  P. 
Duvis  were  clerk  and  deputy  clerk,  respectively,  of  the  district 
court.  Between  January  6, 1889,  and  December  1, 1890,  Davis, 
as  such  deputy  cler^,  wrongfully  and  unlawfully  prepared  and 
executed  a  large  number  of  jurors'  certificates  (Special  Laws 
1877,  c  214,  sec.  6;  1878  Gen.  Stats.,  c.  70,  sec.  80)  in  each  of 
which  he  falsely  stated  and  certified  that  a  certain  person 
therein  named,  the  name  being  difierent  in  each  certificate, 
had  attended  upon  the  district  court  as  a  petit  juror  a  speci- 
fied number  of  days,  and  that  there  was  due  to  such  person 
from  the  county  treasury  a  certain  named  sum  of  money,  which 
sum  was  payable  to  his  order.  The  seal  of  the  court  was 
duly  attached  to  each  of  these  certificates.  None  of  the  per- 
sons so  named  had  attended  said  court  as  jurors  or  otherwise, 
nor  was  there  due  to  any  or  either  of  them  any  sum  of  money 
whatsoever  from  the  county  treasury.  In  brief,  the  certificates 
were  spurious  in  every  particular,  and  were  executed  for  the 
purpose  of  defrauding  the  county  out  of  a  large  sum  of 
money;  and  in  furtherance  of  the  scheme,  Davis,  as  they  were 
issued,  presented  tjiem  to  the  county  auditor  to  be  audited 
and  allowed:  Laws  1879,  c.  13,  sec.  123.  The  latter,  in  writ- 
ing and  over  his  official  signature,  indorsed  upon  the  back  of 
each  certificate  a  direction  to  the  county  treasurer  to  ^*  pay 
within  amount  from  revenue  fund,"  and  returned  the  same  to 
Davis.    Thereupon  the  latter  forged  and  indorsed  upon  each 
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the  name  of  the  person  to  whom  it  had  been  made  payable, 
presented  the  same  from  time  to  time  to  defendant  treaanrer 
for  payment,  and  by  him  was  paid  out  of  the  county  treasury 
the  amounts  for  which  these  certificates  were  drawn.  The 
magnitnde  of  the  scheme,  and  the  extent  to  which  it  was 
x^arried  before  detection,  will  be  appreciated  when  we  state 
that  on  the  argument  it  appeared  that  Davis  in  the  same 
manner  obtained  from  defendant's  predecessor  in  office  over 
«ight  thousand  dollars  in  a  little  more  than  one  year,  and 
t))at,  according  to  the  complaint,  he  issued  thirteen  hundred 
■and  twenty  eight  of  these  fraudulent  certificates  in  the  two 
years  before  mentioned,  and  was  paid  thereon  nearly  sixteen 
thousand  dollars  by  defendant  treasurer.  According  to  the 
allegations  ^'  of  the  complaint,  we  have  a  case  then  where 
•certificates  for  jurors'  services  in  district  court,  valid  on  their 
face,  but  fraudulent  in  fact,  have  knowingly  been  issued  by  a 
deputy  clerk  of  said  court,  each  for  a  stated  amount,  payable 
to  the  order  of  the  alleged  juror,  his  name  being  given  in  each 
instance,  on  the  back  of  which  there  was  written  by  the 
county  auditor  an  order  upon  the  treasurer  to  pay  the  amount 
out  of  the  revenue  fund.  These  certificates,  with  the  auditor's 
•order  on  the  back,  were  presented  to  defendant  treasurer  for 
payment  by  the  deputy  clerk,  with  the  names  of  the  alleged 
Jurors  to  whom  they  were  made  payable,  forged  and  indorsed 
upon  each  by  this  same  deputy,  and  to  him  defendant  made 
payment  with  county  funds  of  the  various  sums  purporting 
to  be  due. 

The  question  now  before  us  is  as  to  defendant's  liability  to  the 
county  for  the  amounts  so  paid  out.  The  distinction  between 
a  case  arising  on  these  facts  and  that  cited  by  appellant's 
counsel,  of  Sweet  v.  County  Commra.y  16  Minn.  106,  is  obvious. 
There  the  county  orders  or  warrants  had  been  issued  and 
•accepted,  made  payable  to  a  certain  named  person  or  to 
bearer.  They  were  transferable  by  simple  delivery,  and  in 
terms  the  treasurer  was  expressly  authorized  to  pay  to  the 
bearer.  This  he  did,  without  knowledge  of  any  defect  in  the 
title  of  the  bearer,  and  it  was  held,  such  payment  being  in 
good  faith  e\GTy  way,  that  the  county  was  exonerated  from 
further  liability.  The  conclusion  of  the  court  was  expressly 
placed  upon  the  fact  that  in  good  faith  the  county  treasurer 
had  paid  these  obligations  precisely  as  he  was  authorized  and 
•directed  to  do,  to  the  person  who  presented  them,  the  bearer 
thereof!     But  the  cases  are  not  analogous,  for,  giving  to  de- 
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fendant  the  benefit  of  all  that  is  possible,  namely,  that  together 
the  certificates  as  issued  and  the  indorsements  thereon  as 
2nade  by  the  county  auditor  amounted  to  orders  or  warrants 
upon  the  county  treasury,  the  prominent  and  stubborn  fact 
remains  that  the  amounts  said  to  be  due  tlierein  were  not  to  ^ 
he  paid  to  a  bearer  of  the  instruments,  but  to  the  order  of  the  '. 
45everal  persons  named  therein  as  payees.  As  in  the  case  just 
referred  to,  the  authority  to  pay  was  express  and  distinct,  but 
instead  of  directing  that  such  payment  should  be  to  whomso- 
ever might  present  the  orders  or  warrants,  the  ®^  direction 
was  that  payment  sliould  be  made  to  the  order  of  a  person 
designated  by  name.  And  at  this  time  it  may  be  well  to 
state  that  it  doos  not  appear  in  the  complaint,  as  appellant's 
counsel  seem  to  assume,  that  fictitious  or  nonexistent  persons 
were  named  as  payees  in  these  certificates.  It  is  of  no  im- 
portance, probably,  but  from  the  language  of  the  pleading 
the  presumption  is  otherwise.  Payments  were  not  made  to 
the  persons  named  as  payees,  or  to  their  order,  in  accordance 
with  the  terms  of  the  certificates,  but  were  made  to  Davis,  the 
very  person  who  as  deputy  clerk  had  the  opportunity  and  had 
fraudulently  issued  the  same,  solely  upon  the  false  and  forged 
indorsements  of  the  names  of  the  payees.  Common  prudence 
ought  to  have  suggested  to  defendant  that  before  making  such 
'payments  it  was  incumbent  upon  him  to  ascertain  and  satisfy 
himself  of  the  genuiness  of  the  signatures  which  he  found  in* 
dorsed  upon  the  backs  of  the  instruments  purporting  to  be 
those  of  the  payees  therein  named.  He  failed  so  to  do,  and 
this  of  itself  is  sufiicient  to  sustain  the  charge  of  negligence 
in  the  performance  of  his  oflScial  duty.  As  was  said  by  the 
learned  trial  judge,  had  defendant  observed  the  rule  of  law 
which  governs  in  commercial  transactions  of  the  siime  nature, 
lie  would  have  detected  the  forgeries  at  the  outset,  and  there 
could  have  been  no  great  loss  to  the  county  or  to  himself. 
His  disregard  of  this'rule  was  negligence  undoubtedly,  and  it 
was  the  immediate  and  proximate  cause  of  the  loss  to  the 
county,  for  which  defendant  must  be  held  responsible,  unless 
the  fact  that  the  certificates  were  fraudulently  issued  by  the 
deputy  of  another  county  officer,  for  whose  malfeasances  such 
officer  was  also  responsible  to  the  county,  can  be  allowed  to 
excuse  and  relieve  him. 

The  instruments  in  question  were  certificates  of  indebted- 
ness for  juror's  services,  falsely  stated  to  have  been  rendered 
by  the  payees  therein  named,  and  on  whose  order  payment 
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was  to  be  made.  At  most,  they  were  the  orders  of  one  officer 
of  a  municipal  corporation  upon  another  officer,  for  the  pay- 
ing  out  of  municipal  funds.  Although  negotiable  in  form, 
they  were  not  commercial  paper  in  any  sense.  That  they 
were  in  fact  fraudulently  issued  could  not  relieve  the  defend* 
ant  treasurer  from  the  obligation  which  rested  upon  him  to 
see  to  it  that  he  paid  the  same  to  the  persons  to  whom  pay 
ment  was  ®*  directed.  Had  he  done  this  in  good  faith,  wo 
are  unable  to  see  why  his  duty  would  not  have  been  i)er* 
formed,  and  in  his  failure  to  pay  as  directed,  lies  the  claim 
that  he  was  negligent.  Had  the  certificates  been  regularly 
issued,  pa^'ment  upon  forged  indorsements  would  not  have 
excused  the  defendant  treasurer,  nor  could  it  have  relieved 
the  county  from  a  just  indebtedness  for  jurors*  services. 

The  liability  of  the  county  treasurer  for  the  funds  intrusted 
to  his  care  cannot  be  allowed  to  depend  upon  the  fidelity  of 
some  other  county  officer,  but  is  with  him  alone  and  to  be 
determined  by  his  actions.  Nor  can  the  right  of  the  county 
to  require  of  him  that  he  account  for  the  public  funds  be  lim- 
ited or  controlled  by  the  fact  that  it  may  also  look  elsewhere 
for  relief  in  case  of  loss.  For  the  bad  conduct  of  the  deputy 
in  fraudulently  issuing  the  certificates  the  county  may  have 
a  right  of  action  against  his  principal,  the  clerk  of  court;  but 
it  is  not  confined  to  that  action — it  is  not  obliged  to  look  to- 
him  alone.  Unless  it  be  upon  the  theory  that  as  these  cer- 
tificates were  issued  without  the  rendition  of  services,  and 
fraudulently,  the  payees  must  necessarily  have  been  fictitious 
and  nonexistent,  we  do  not  quite  understand  the  assertion  of 
counsel  that  no  payees  were  named,  and  therefore  the  instru- 
ments were  payable  to  bearer,  or  the  pertinency  of  the  author- 
ities collated  by  counsel  to  the  efiect  that  where  a  payee's 
name  is  left  blank  in  a  bill  or  note  when  the  same  is  issued, 
such  bill  or  note  is  in  legal  efiect  payable  to  bearer,  and  until 
the  payee  is  actually  named  the  paper  will  circulate  as  though 
made  payable  to  bearer  in  terms.  We  have  already  stated 
that  from  the  averments  of  the  complaint  the  presumption  is 
that  the  payees  named  were  not  fictitious  or  nonexistent,  but, 
in  any  event,  the  weight  of  authority  is  that  the  rule  cited  by 
counsel  applies  only  to  paper  put  into  circulation  by  a  maker 
witli  knowledge  that  the  name  of  the  payee  does  not  represent 
a  real  person:  Shipman  \.  Baiik  of  New  York^  126  N.  Y.  318; 
22  Am.  St  Rep.  821.  The  rule  can  have  no  application  to 
the  issuance  of  county  orders  or  warrants. 
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There  is  absolutely  nothing  in  the  appellant's  position  that 
the  county  is  estopped  from  saying  that  the  payees  named 
were  fictitious  and  the  indorsements  forged.  The  wrongful 
acts  of  the  officers  of  a  **  municipal  corporation  cannot  create 
an  estoppel  against  the  corporation^  the  taxpayers,  or  the 
people:  Mayor  ▼.  Ray^  19  Wall.  468* 

Order  affirmed.  ,^.«. 

Municipal  Ck>RFORATroK8 — Liabilitt  vob  Wronoittl  Acts  of  Omens 
OK  AosHTS.— No  general  liability  exists  on  the  part  of  a  moAieipal  oorpora- 
tion  for  the  wrongful  acts  of  its  officers  or  serrants:  Catpary  t.  Pcrikmd^  19 
Or.  496;  20  Am.  8k  Rep.  842;  and  notsii  A  manidpal  oorporation  is  not 
liable  for  the  tortions  acts  of  its  officers  or  agents  unless  it  is  within  the 
scope  of  the  corporate  powers  as  prescribed  by  its  charter  or  by  some  positivo 
enactment:  Orlando  t.  Pragg,  81  Fla.  Ill;  84  Am.  8t  Rep.  17»  and  notew 
See,  alsob  the  ezUnded  note  to  Goddard  v.  HarftweU,  80  Am.  Bk  Bep.  Zlt, 


YOUNOBERG   V.    NsLSOH. 
[SI  MnwisorA,  173.] 

Kbootxablb  Ihstbuhxhts— Parol  EriDiiicn  iNADmBnaLi  «o  CoirrmA- 
DIOT  Ijii>0B8niKHT.->The  indorsement  of  commercial  paper,  "  witUbnt 
recourse,"  creates  an  express  and  complete  contract,  which  cannot  bo 
Taried  or  contradicted  by  parol  evidence  of  a  contemporaneons  agree- 
ment by  which  the  indorser  undertook  to  be  liable^  as  guarantor,  for  the 
payment  of  the  instrument. 

Action  on  an  oral  contract  of  guaranty. 
Gjertun  and  Randf  for  the  appellant. 
F.  B.  Wright^  for  the  respondent. 

*^'  Mitchell,  J.  The  defendant  transferred  the  promis- 
sory note  of  a  third  party  to  plaintiff  by  indorsement  '*  with- 
out recourse,"  and  the  only  question  necessary  to  be  considered 
is  whether  evidence  of  a  contemporaneous  oral  guaranty  of 
payment  was  admissible. 

We  are  clearly  of  the  opinion  that  the  case  falls  within  the 
famih'ar  elementary  rule  that  parol  contemporaneous  evidence 
is  inadmissible  to  contradict  or  vary  the  terms  of  a  valid 
written  contract. 

The  parties  have  put  their  engagement  into  writing  (as 
evidenced  by  the  qualified  indorsement)  in  terms  that  are 
certain  as  to  the  object  and  extent  of  such  engagement.  It 
is  therefore  conclusively  presumed  (in  the  absence  of  any 
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fihowing  of  fraud  6r  mistake)  that  their  irhoTe  engagement  on 
the  subject  covered  by  the  indorsement  was  redaced  to  writ. 
ing. 

While,  by  the  very  act  of  transferring  paper,  whether  by 
indorsement  or  mere  delivery,  a  party  engages  that  it  is  what 
it  purports  to  be — the  valid  obligation  of  those  whose  names 
are  upon  it — and  that  he  has  good  title  to  it,  yet  when  the 
indorsement  is  "  without  recourse''  the  indorser  specially  de* 
dines  to  assume  any  responsibility  for  its  payment.  Accord* 
ing  to  the  meaning  of  the  terms  in  the  law  merahant,  this  is 
the  express  condition  of  the  contract,  as  much  as  if  stated  in 
detail  in  so  many  words.  That  evidence  of  a  contempora- 
neous oral  agreement  that  the  indorser  should  be  liable,  as 
guarantor,  tor  the  payment  of  the  note,  would  vary  and  ooi^ 
tradict  the  terms  of  such  a  written  contract,  would  seem  selt 
evident. 

This  court  has  steadily  held,  from  the  early  cases  of  Lever' 
ing  V.  »^*  Waahington^  3  Minn.  823,  and  Kern  t.  Von  PAwZ,  7 
Minn.  426,  82  Am.  Dee.  105,  down  to  FarmU  v.  St.  Paul  Trtui 
Co,,  46  Minn.  495,  22  Am.  St  Rep.  742,  that  the  implications 
and  intendments  which  the  law  merchant  has  attached  to 
bfank  indorsements  of  negotiable  paper  render  them  express 
and  conjplete  contracts,  which  cannot  be  varied  or  contra- 
dicted by  parol;  as,  for  example,  that  an  indorser  cannot  show 
that  the  indorsement  was  merely  for  the  purpose  of  transfer* 
ring  title,  and  that  tliere  was  an  oral  agreement  that  it  was  to 
be  without  recourse. 

If  this  rule  is  applicable  when  invoked  against  the  indorser, 
it  must  also  be  so  when  invoked  in  his  favor.  Neither  can  it 
make  any  difiference  whether  the  indorsement  is  qualified  or 
unqualified. 

Order  reversed.  _ 

Parol  EriDaifCs  to  CoKTUdt.  OB  Vast  Emof  or  IiiDOBsncBirr  ov  Ifaoo* 
TiABLK  Instruubmtr:  See  the  extended  notes  to  HW  t.  Efif,  9  Am.  Deo.  3S1- 
3S6;  and  Stark  v.  Beach,  39  Am.  Rep.  116-1]  9.  The  liability  of  an  indoner 
of  a  negotiable  instrnment  cannot  be  varied  by  parol:  FarweU  t.  SU  Pami 
Ti^ui  Co.,  45  Minn.  495;  22  Am.  St.  Rep.  742,  and  note;  Shaw  r.  Shaw,  50 
Me.  94;  79  Am.  Dec.  605,  and  note;  Vort  t.  Hftrti,  IS  Ind.  561;  74  Am. 
Dec.  268,  and  note;  Sanbwn  ▼.  Sautftard,  25  Me.  409;  48  Am.  Dec.  288^  aad 
note;  DooUuU  T.  Feiiy,  20  Kan*  230;  27  Am.  Rep.  166,  and  note;  Chark$ 
V.  Detw,  42  Wis.  56;  24  Am.  Rep.  383;  Alien  v,  RundU,  50  Conn.  9;  47  Am. 
Rep.  599;  Rodney  v.  Witrnm,  67  Mo.  123;  29  Am.  Rep.  499;  KhtgaUuid  v. 
Kof^pe,  137  111.  344. 
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Dknnis  v.  Spbnobb. 

(51  UaamKrtAt  3W.] 

iHTtRTKmoir,  Whsh  Not  Pirmixsiblb.— Permittioii  to  IntorreiM  In  mi 
Mtion  broagfal  by  th«  aosignee  of  a  contract  of  mIc  to  rccorcr  tbo  bal* 
aaoa  of  tiio  ram  dne  apon  the  contmct  &■  property  denied,  whero  tbo 
•compUint  of  the  i^plioant^  a  jadgment  creditor  of  the  aasignor  of  the 
•contract,  merely  alleges  that  the  assignment  was  frandnlent^  that 
the  assignor'  la  entitled  to  the  money  sned  for,  and  that  tiie  plaintiff 
baa  attached  that  money  in  garnishaeat  proceedingi  duly  institated 
againat  the  assignor,  and  still  nndetermined. 

Imtbrvbhtion,  Intsrkst  Kkcbssart  to  Entitlb  Third  Party  to  Pritx- 
LKOR  OF. — ^The  interest  Which  entitles  a  party  to  intenrene  in  an  action 
between  other  parties  mnst  be  in  the  matter  in  litigation  in  tbo  snit  a* 
•rigiaally  faronght,  and  of  sacb  a  direct  and  immediate  ebaraeter  thai 
tbo  intervener  will  either  gaiR  or  loee  by  tbo  direel  legal  effect  of  tbo 
Judgment  therein, 

Ebbn  Dknnts,  having  made  a  contract  for  the  sale  of  five 
bandred  steers  to  Samuel  Spencer,  assigned  the  oontract  to 
the  plaintiff,  T.  A.  Dennis.  When  the  contract  was  entered 
into,  Spencer  paid  five  hundred  dollars  to  Bben  DenniSi  and 
this  action  was  brought  bj  T.  A.  Dennis  to  recover  the  bal- 
ance of  the  purchase  monev.  This  complaint  set  up  a  oon- 
tract between  himself  and  Spencer,  but,  after  a  verdict  had 
been  directed  in  his  favor,  an  order  denying  a  new  trial  was 
reversed  by  the  appellate  court  on  the  ground  that  there  was 
«  fatal  variance  between  the  allegations  and  the  proof,  The 
complaint  was  then  amended,  so  as  to  aver  the  making  of  a 
contract  bet.ween  Eben  Dennis  and  Spencer,  and  the  assign- 
ment to  the  same  to  the  plaintiff.  The  tenor  of  the  complaint 
in  intervention  sufficiently  appears  from  the  opinion  and  the 
head-note.  The  court  directed  a  verdict  for  the  plaintiff,  and 
refused  to  permit  the  intervention  asked  for. 

/.  F.  V.  LewiSf  Q.  M.  Nelson^  and  0.  /•  Cool^  for  the  appel- 
lants. 

E.  P.  Pei^TBon  and  S.  H.  McClelland^  for  the  respondent 

^^*  Collins,  J.  The  nature  of  this  action  will  sufficiently 
appear  upon  the  perusal  of  an  opinion  filed  on  the  determina- 
tion of  a  former  appeal:  Dennis  v.  Spencer^  45  Minn.  260. 
Thereafter  answer  was  made  to  an  amended  complaint,  and 
one  of  tliese  appellants  then  filed  his  complaint  in  interven- 
tion, claiming  a  right  so  to  do  under  the  provisions  of  1878, 
<}eneral  Statutes,  chapter  66,  section  181.  At  ••*  the  trial  of 
the  action  this  pleading  was  stricken  out  on  plaintiff's  motioOt 
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and  an  application  for  leave  to  interpose  and  aerye  another 
complaint  in  intervention  was  denied  by  the  court.  The  ver- 
dict was  against  the  defendant,  and  the  appeals  by  him  and 
by  the  intervener  are  from  orders  refusing  a  new  triaL 

The  only  question  in  the  case  which  we  need  to  determine- 
is  the  right  ef  the  appellant  last  named  to  intervene  and  par- 
ticipate in  the  trial  of  the  action.     The  allegations  found  in 
the  answer  and  in  the  complaints  in  intervention  were  the 
same  in  substance.    The  alleged  transfer  and  assignment  of 
the  original  vendor's  rights  and  interests  in  the  cattle  con» 
tract  were  denied.     It  was  alleged  that  the  cattle  in  question 
were  actually  delivered  to  defendant  by  said  original  vendor^ 
and  not  by  his  pretended  assignee,  the  plaintiff;  that  at  the 
time  of  this  delivery  appellant's  intervener  had  procured  and 
held  an  unsatisfied  and  uncollectible  judgment  against  said 
vendor  for  a  certain  amount,  which  judgment  had  previously 
been  duly  entered  and  docketed  in  a  domestic  court  of  com«^ 
potent  jurisdiction;  that  thereupon  said  intervener  bad  duly 
instituted  garnishment  proceedings,  in  which  proceedings  de^ 
fendant  was  named  as  garnishee,  and  said  original  vendor^ 
the  judgment  debtor,  was  made  defendant,  and  that  the  pro- 
ceedings  in  garnishment  were  still  pending  and  undetermined* 
There  were  also  several  formal  allegations  in  these  pleadings^ 
which  need  not  be  specially  referred  to. 

It  is  claimed  by  the  appellants  that  by  service  of  the  gar- 
nishment process  upon  defendant  a  lien  upon  the  debt  ia 
controversy  was  acquired,  which  gave  the  holder  of  the  lien 
an  absolute  right  to  intervene,  and  thereafter  participate  ia 
the  litigation  between  plaintiff  and  defendant;  Wohlwend  v* 
/•  /.  Case  Threshing  Mach.  Co.^  42  Minn.  600,  being  relied 
upon  to  support  this  position.  In  that  case  the  intervener 
was  a  mortgagee  of  personal  property,  which  was  destroyed 
by  the  alleged  negligence  of  a  third  party,  defendant  in  the 
action.  The  intervener,  by  virtue  of  its  chattel  mortgage, 
had  the  legal  title  to  the  property  destroyed,  and  the  right  U> 
take  immediate  possession.  The  debt  was  past  due,  and  in 
amount  exceeded  the  value  of  the  property  when  destroyed* 
It  was  held  that  the  intervener  had  such  an  interest  as  enti* 
tied  it  to  the  **'  benefit,  of  the  statute  (section  131,  supra)^ 
as  the  same  had  been  carefully  construed  in  the  case  of  Letcu 
V.  Harwoodf  28  Minn.  428,  in  which  it  was  said  that  the  inter-^ 
est  which  entitles  a  party  to  intervene  in  an  action  between 
other  parties  must  be  in  the  matter  in  litigation  in  the  suit  as* 


KoY.  1892.]  Pbnmib  v.  Spbngsb,  501 

originally  brought,  and  of  such  a  direct  and  immediate  char> 
acter  that  the  intervener  will  either  gain  or  lose  hy  the  direct 
legal  effect  of  the  judgment  therein.  Tested  by  this  rule,  it 
IB  impossible  to  see  how  the  appellant  Nelson  could  be  per- 
mitted to  intervene.  He  had  no  direct  or  immediate  interest 
in  the  pending  litigation,  if  we  give  full  credence  to  the  allega^ 
tions  in  respect  to  the  garnishment  proceedings  found  in  his 
complaint  as  well  as  in  defendant's  answer.  He  could  lose 
nothing  by  the  judgment  rendered  herein,  nor  could  he  profit 
by  it.  His  legal  rights  had  been  asserted  by  means  of  the 
garnishee  proceedings,  and  he  could  fully  protect  such  rights 
through  the  same.  Under  the  terms  of  section  174,  chapter 
<66,  supra,  the  present  plaintiff,  making  a  claim  to  the  money 
in  question,  could  have  been  brought  into  the  controversy,  or 
could  have  been  allowed  to  participate  as  a  claimant,  the  re- 
sult binding  him  in  the  same  manner  as  if  he  had  been  an 
original  party.  From  the  complaint  in  intervention  it  ap- 
peared affirmatively  that  appellant  Nelson  was  not  entitled  to 
intervene. 

Concerning  the  question  of  practice  raised  by  appellants, 
it  can  be  said  that,  if  the  court  below  ruled  erroneouslyi  ii 
was  error  without  prejudice. 

Order  affirmed.  

IimBVsiiTTON— Who  Mat  Iktiswrb.— The  interest  which  entitles  a 
person  to  inteirene  in  a  snit  between  other  parties  mnat  be  in  the  matter  in 
litigation,  and  of  snch  a  direct  and  immediate  character  that  the  interrener 
wiU  eitlier  gain  or  loee  by  the  direct  legal  operation  and  effect  of  the  judg- 
ment: Bom  T.  Volcano  Water  Co.,  13  Cal.  62;  73  Am.  Dec.  669,  and  note; 
Brown  v.  Sntd,  4  Martin.  N.  8.,  434:  16  Am.  Dec.  175,  and  extended  notei 
Oenry  t.  Travelers'  Ine.  Co,,  16  Col.  179;  CwHb  ▼.  LaOtrop,  12  Col.  169;  Kaw 
§ae  etc.  Ry.  Co.  Y.  FUtgerald,  83  Neb.  137;  Shannahan  ▼.  Stevene^  139  III  428t 
Stansell  ▼.  Fleming,  81  Tex.  294;  SoUnwn  t.  Creeoewt  CUy  eie,  Co.,  98  CU. 
316;  Morey  w.  LeU,  18  GoL  12a  See  further  the  note  to  Laeroim  ▼.  Memml, 
16  Am.  Deo.  162i 
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Waobk  V.  Fbink. 

(tt  MnaaKn*,  an] 

!lnLiaBiia»-lA4BiLiTr  ov  a  SaABomm  or  BaoouM.— A  MitAir  of 
onlt  wImi^  in  th«  pr«pftrfttun  4»f  mi  aUftlnot  of  titl%  MMtinad  tk«  infoiw 
Qifttion  dettved  from  a  murginal  refertooe  m  tho  record  book  to  W 
oorreci,  doM  to  at  hii  peril,  and  ia  liablo  in  damagea  to  an  amployer 
who  snffen  loBi  owing  to  hb  ominioa  to  ezaaiina  tlio  raaofd  of  tiio  toatra* 
moot  refomd  to^ 

Action  for  damages  suBtained  from  the  incorreotneai  of  an 
abstract  of  title  furnished  by  the  defendant. 

M.  H.  KeeUy^  and  Southworth  and  CoUer,  for  the  appellant 

6.  W.  BaUMder^  ft>r  the  respondent 

***  Mitchell,  J.    The  plaintiff  employed  the  defendant^ 
who  was  engaged  in  that  basiness,  to  prepare  and  fnrniah  her 
an  abstract  of  titlo^  as  the  same  appeared  of  record,  of  eighty 
acres  of  land.      In  pursuance  of  this  contract  defendant 
furnished  plaintiff  what  he  certified  to  be  a  true  and  correct 
abstract  of  the  title  of  the  land  ''as  the  same  appears  on  the  orig* 
inal  records  of  the  register's  ofiSce,  which  has  been  oarefnlly 
reviewed  and  compared  to  date."    This  abstract,  which  pur-^ 
ported  to  be  a  short  summary  or  index  of  all  the  instrumento 
of  record  affecting  the  title,  giving  the  names  of  the  parties^ 
the  character  Qf  the  inetrumcnt,  etc.,  showed  that  the  then 
owner  of  the  land  had  executed  a  mortgage  upon  it  and  other 
lands  for  eleven  hundred  dollars,  and  that  the  mortgagee  had 
assigned  it  to  one  West,  who  subsequently  assigned  it  to  one 
Berry.    But  the  abstract  also  stated  that  a  *' satisfaction'*  of 
this  mortgage  executed  by  Berry  was  of  record,  giving  the 
date  and  place  of  record.     Relying  upon  this  abetract,  the 
plaintiff  purchased  and  paid  for  the  land.     It  was  subse- 
quently  discovered,  however,  that  the  mortgage  on  this  land 
had  never  in  fact  been  satisfied  or  released;  that  the  instru* 
ment  which  was  described  in  the  abstract  as  a  satisfaction 
was  merely  a  release  of  the  other  lands,  but  retained  the  lien 
of  the  mortgage  on  the  land  purchased  by  plaintiff.    As  a 
consequence,  plaintiff  has  been  compelled  to  pay  the  mort-^ 
gage,  and  her  grantor  being  insolvent,  she  sues  the  defendant 
for  damages. 

The  explanation  and  excuse  which  defendant  makes  is  thai 
when  the  partial  release  was  recorded,  the  register  of  deeds, 
in  his  reference  to  it  on  the  margin  of  the  record  of  the  mort^ 
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gage,  erroneouBly  made  the  entry  '^  Satisfied  "  (with  a  refer- 
ence to  the  book  and  page  where  recorded)  wheu  in  fact  it 
should  have  been  ''Partially  satisfied"  or  '^Partially  dis- 
chargedt"  and  that  in  making  up  the  abstract,  ^^  be  relied 
upon  this  marginal  entry,  supposing  it  to  be  correct,  and  did 
not  examine  the  contents  of  the  instrument  of  release  itsel£ 

Upon  this  state  of  the  evidence  the  court  left  it  to  the  jury 
to  aay  whether  or  not  the  defendant  was  guilty  of  negligence. 
In  this  we  think  the  court  erred. 

The  court  correctly  stated  the  rale  of  law  to  be  that  in  fur- 
nishing  this  certificate  of  title  as  the  same  appeared  of  rec- 
ord, the  defendant  did  not  become  a  guarantor  of  the  title, 
but  was  only  liable  for  the  consequences  of  his  want  of  proper 
care  or  skill  in  the  preparation  of  the  abstract.  But  we  think 
the  learned  judge  made  a  wrong  application  of  the  rule  to  the 
iacts  of  this  case.  The  fair  and  reasonable  import  of  defend- 
ant's undertaking  was  to  obligate  him  to  make  a  full  and  true 
search  and  examination  of  the  records  relating  to  the  title  of 
the  land,  and  to  note  upon  the  abstract  accurately  every 
transfer,  conveyance,  or  other  instrument  of  record  in  any 
way  affecting  the  title:  Wake^ld  t.  Chowen^  26  Minn.  879. 
This  was  what  he  certified  he  had  done.  lie  was  not  required 
to  give  any  opinion  as  to  the  legal  eficot  of  any  of  the  instru- 
ments, and  just  how  full  or  minute  a  description  of  them  he 
should  give  was,  perhaps,  to  a  certain  extent,  a  matter  for 
himself  to  decide;  but  in  so  far  as  he  assumed  to  describe 
them,  certainly  due  care  and  skill  required  that  such  descrip* 
tion  should  be  accurate.  The  record,  and  not  a  marginal 
reference  to  it  by  the  register  (which  is  required  merely  for 
convenience  in  making  searches)  is  what  determines  the 
character  and  legal  effect  of  an  instrument;  and  the  duty  of 
an  examiner  of  titles  is  not  fulfilled  by  merely  assuming  the 
accuracy  of  such  a  reference,  without  examining  the  instru- 
ment itself. 

Any  other  rule  would  render  abstracts  of  title  so  unreliable 
as  to  be  of  little  value.  Instead  of  leaving  the  question  to  the 
jnry,  the  court  ought  to  have  instructed  them  that  in  failing 
to  examine  the  record  of  the  instrument  itself  the  defendant 
was  guilty  of  negligence. 

In  conclusion  we  may  add  that  the  former  action  was  no 
bar,  and  the  evidence  relating  to  it  ought  not  to  have  been 
admitted.  Upon  the  question  whether  plaintiff  had  paid  the 
mortgage,  we  think  there  was,  under  the  evidence,  nothing  to 
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be  submitted  to  tbe  jury.  Part  '^  of  it  had  been  paid  in 
money,  and  when  plaintiff  sold  the  land  tbe  purchaser,  in 
part  payment  of  the  purchase  money,  gave  his  note  Becured 
by  a  new  mortgage  in  place  of  the  one  given  by  plaintiff's 
grantor.  This  amounted  to  payment  by  plaintiff. 
Order  reversed  and  new  trial  ordered. 


Sbarchxrs  of  Rrooeds.— LiABTLirr  for  Failusi  to  Ezkrcds  Cabm  An 
Skill  in  Examimivo  Titlis:  See  LatUm  r.  OitteMe,  9S  Cat  317;  89  Am. 
St.  Rep.  116^  and  Dkkk  v.  AbUraa  Co..  99  Tenn.  431;  2i  Am.  St^  Bepu  616^ 

andnotiw 


Wright  v.  Larson. 

[61  MINITBOTA,  821.] 

CiuiTTSL  M0RTGAOB8,  Priorities  Between — Mortqaork  in  Good  FArra, 
Who  la. — A  anbaeqaent  mortgagee  cannot  obtain  priority  for  his  lisn 
over  an  earlier  unrecorded  mortgage,  nnless  he  show*  that  he  is  a  Bnori- 
gagee  in  good  faith,  a  term  which,  in  inoh  caaes,  meant  "withoal 
notice*'  as  well  as  "for  a  valuable  consideration";  bnt  good  faith  ia 
pHma/acU  made  out  by  proof  that  the  second  mortgage  waa  taken  for  a 
valuable  consideration  and  in  the^ordinary  course  of  bnsineas. 

M08NE8S,  the  intervener,  entered  into  a  contract  with  Lar- 
son, by  which  the  latter  was  to  farm  land  on  shares.  Under 
this  contract  Mosness  was  to  retain  the  title  to  all  crops 
raised  on  the  farm,  until  a  division  thereof  was  made,  and 
Larson's  share  was  to  be  subject  to  a  lien  in  favor  of  Mosness 
as  security  for  any  existing  or  future  indebtedness  to  tbe 
latter.  The  contract  was  never  filed.  Larson  subsequently 
executed  a  chattel  mortgage  on  his  half-interest  in  the  crops 
to  the  plaintiff,  which  mortgage  was  duly  filed.  The  remain- 
ing facts  appear  suiBciently  in  the  opinion. 

A,  RoBSy  for  the  appellants. 

George  E.  Perley  and  /.  E.  Oreene^  for  the  respondent. 

••*  Mitchell,  J.  This  action  was  brought  to  recover  pos- 
session of  a  quantity  of  wheat,  to  which  plaintiff*  claimed  to 
be  entitled  under  a  chattel  mortgage  executed  by  defendant 
April  21,  1890,  and  duly  filed  the  same  day.  The  defense 
of  the  defendant  was  that  the  mortgage  was  obtained  by  false 
and  fraudulent  representations. 

The  intervener  came  in,  and  claimed  the  property  under 
t^^  lease  or  contract  between  himself  and  defendanti  executed 


Kov.  1892.]  WfiiaHT  v.  Larsoh.  605 

July  16,  1889,  and  which  was  never  filed.  Plaintiff  traversed 
•both  the  answer  of  the  defendant  and  the  complaint  of  4he 
intervener.  The  decision  being  in  favor  of  the  plaintiff  on 
hoth  issues,  the  defendant  and  the  intervener  both  appealed. 

1.  In  defendant's  appeal  there  is  no  case  or  bill  of  excep* 
lions,  the  only  point  made  being  that  the  special  findings  of 
the  trial  court  amount  to  a  finding  of  all  the  facts  essential  to 
avoid  plaintiff's  chattel  mortgage  on  the  ground  of  fraud. 
All  we  deem  necessary  to  say  with  reference  to  this  is  that 
an  examination  of  the  findings  shows  that  this  is  not  so. 

2.  The  intervener  takes  exception  to  the  sufiiciency  of 
plaintiff's  complaint,  and  also  to  the  sufiiciency  of  the  de- 
ecription  of  the  property  •*•  in  his  chattel  mortgage.  We 
think  there  is  no  merit  in  either  point  While,  perhaps,  not 
grammatically  expressed,  the  description  in  the  mortgage 
dearly  covers  one-half  interest  in  all  wheat  that  should  be 
raised  on  the  land  referred  to  during  the  year  1890,  whether 
then  sown  or  to  be  thereafter  sown. 

We  do  not  deem  it  necessary  to  consider  whether  the  con- 
tract between  intervener  and  defendant  was  in  fact  a  lease, 
and  created  the  relation  of  landlord  and  tenant,  or  was  a  mere 
contract  of  hiring.  The  intervener  has  declared  on  it  as  a 
lease,  and  without  determining  its  exact  character,  or  what 
were  the  respective  rights  of  intervener  and  defendant  in  the 
grain  before  division,  we  think  there  was  evidence  which  jus- 
tified the  court  in  finding  that  the  grain  had  been  divided, 
and  the  part  out  of  which  the  grain  in  controversy  was  taken 
had  been  set  apart  as  the  property  of  the  defendant,  subject 
only  to  a  lien  in  favor  of  the  intervener  for  any  general  in- 
debtedness of  the  defendant  to  him,  as  provided  in  the  lease. 
This  clause  in  the  lease  was,  in  effect,  a  chattel  mortgage,  and 
came  under  the  provisions  of  the  statute  providing  that  mort- 
gages of  personal  property,  not  accompanied  by  immediate 
delivery  and  followed  by  actual  and  continued  change  of  pos- 
session, shall  be  void  as  against  subsequent  purchasers  and 
mortgagees  in  good  faith,  unless  filed,  etc.:  Merrill  v.  RessleVf 
37  Minn.  82;  6  Am.  St  Rep.  822. 

The  burden  was  undoubtedly  upon  plaintiff,  a  subsequent 
mortgagee,  as  against  intervener,  a  prior  mortgagee,  to  prove 
that  he  took  his  mortgage  in  good  faith;  and,  under  the  deci* 
fiions  of  this  court,  ''good  faith,*'  in  such  cases,  means  '*  without 
notice,"  as  well  as  '*  for  a  valuable  consideration":  Bank  of 
Farviingion  v.  Ellis,  80  Minn.  270;  McNeil  v.  Finnegan,  88 
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Minn.  375;  TolbeH  v.  HorUm,  31  Minn.  518.  But  proof  that 
the.  second  mortgage  was  taken  for  a  valuable  consideration*, 
and  in  the  ordinary  course  of  business,  is,  in  the  absence  of 
any  opposing  suspicious  circumstances,  sufficient  to  make  out 
a  prima  facie  case  of  good  faith:  Bank  of  Farmingion  t.  Ellis^ 
30  Minn.  270.  The  6ndings  are  general,  but  necessarily  in- 
clude, by  implication,  a  finding  that  the  plaintiff's  mortgage 
was  taken  in  good  faith.  While  the  evideuce  is  not  of  the 
most  satisfactory  character,  '^  yet  we  are  of  opinion  that  it 
justified  the  finding,  in  the  absence  of  any  opposing  evidence 
on  the  part  of  the  intervener. 
In  both  appeals  th^  order  appealed  from  ia  affirmed. 


llcBTaAon-^PaioanrT—MoRTQAQSB  iir  Good  Faitil^^A  rabs^qvent 
mortgagee  with  ootioe  of  a  prior  mortgage  is  not  a  snbseqaeiit  mortgagee  in 
good  faith:  Milimvilie  State  Bank  t.  Kuhnle,  60  KaD.  420;  S4  Am.  St.  Rep. 
Ii9,  and  note;  Howard  ▼.  Fim  NaL  Bank,  44  Kan.  648|  HuUmg  ▼.  Alikoit,  W 
CaL  42Sf  Shari  v.  Fcgli,  42  Kiml  8491  One  who  takea  a  opnvejfmn^  of  land* 
with  notice  of  a  prior  unrecorded  mortgage  ia  not  a  bo9m  JUU  pnrohaaer  who 
can  gain  a  priority  by  baring  bis  mortgage  first  recorded]  Dunham  t.  Dey, 
15  Johns.  554;  8  Am.  Deo.  282,  and  note.  One  who  takes  a  conveyance  of 
land,  with  notice  of  an  outstanding  equitable  right  or  title  in  a  third  person^ 
takea  it  sabject  to  snoh  outstanding  rightt  MtOmt  t.  Oomrmr,  64  N.  H.  50ft. 

MoBTOAOKs-^  PaiORnT-<<-£xTiMT  or  luv— Koncv.— A  sooond  mortgagor 
with  notice  of  his  mortgagor's  mortgage  on  the  same  land  can  enforoa  hi» 
lien  only  to  the  extent  of  his  mortgagor's  claim.  If  he  is  without  notice^  ho 
can  enforce  his  lien  to  the  extent  of  bis  entire  mortgafs  debt:  Turvum  t» 
BeH  54  Ark.  273;  26  Am.  8t  Rep.  85,  and  note. 
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Carrier,  Dklivebt  of  Ooodb  to,  Pabsss  Titlb  to  CQtfBsavmE, — Hie  legal 
presnmption  is  that  upon  the  delivery  of  goods  to  a  common  carriar 
the  title  thereto  vests  in  the  cousiguee,  and  the  carrier,  haTing  tbo 
right  to  rely  upon  this  presumption,  in  the  absence  of  express  notice 
from  the  consignor  to  the  contrary,  may  settle  with  the  consignee  ia 
oase  the  property  is  lost,  stolen,  or  destroyed. 

Carrders,  Liability  of,  to  Consiokss. — ^The  consignment  of  a  chattel  hj 
a  common  carrier  to  one  who  has  purchased  it  on  the  understanding 
that  the  title  thereto  is  not  to  vest  in  him  until  the  price  is  fully  paid 
gives  him  a  special  property  in  such  chattel,  and,  if  it  is  destroyed  while 
in  the  carrier's  possession,  he  is  entitled  to  recover  its  full  value  froas 
the  latter. 

KoTiOB  OF  XiTUi  TO  Chattsi.»  Cabribb  Not  Affrctbd  With,  bt  Fiubo  or 
Bill  of  Salb. — The  registration  of  a  conditional  contract  of  sals^  accord- 
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ififi  io  tb«  proTisionc  of  th«  Mianetota  ctatnte,  does  not  dfeot  a  earner 
who  hat  receWed  the  sobjeot  matter  of  the  contract  for  transportation 
to  the  rendee,  with  notice  of  the  fact  thai  the  title  to  the  property  i» 
•iill  in  the  Tendor.  Heace,  if  the  property  is  destroyed  while  in  th» 
earner^  Iwid^  he  yiay  ehew,  in  liajr  of  an  action  by  the  seller  to  re- 
eover  ita  ralae^  thai  a  settlement  has  already  been  made  with  th» 
▼endeeu 

Jf.  2>.  Otqv^t  and  R.  A.  WUhifMon^  for  the  appellant 
McLaughlin  and  Morri9ony  for  the  respondents. 

*^^  Collins,  J.  Plaintiffs  were  the  consignors,  one  Col- 
well,  the  consignee,  and  defendant,  the  common  carrier,  of  a 
piano  shipped  from  Minneapolis  to  Anoka  over  its  line  of 
railway.  When  the  instrunoent  was  delivered  to  defendant 
for  carriage,  its  agent  gave  the  usual  bill  of  lading  to  plain-^ 
tiffs,  and  this  was  immediately  transmitted  by  them  to  Col* 
well,  ibe  consignee.  Soon  after  its  arrival  at  Anoka,  and 
before  Colwell  had  the  opportunity  to  remove  it  from  the 
depot,  the  piano  was  destroyed  by  fire.  Thereupon  Colwell 
made  a  claim  upon  defendant  for  its  value,  producing  the- 
bill  of  lading  and  an  invoice,  from  which  it  appeared  that  h» 
bad  pur^ihased  the  piano  from  plaintiffs,  and  bad  partly  paid 
for  the  samsi.  The  faot  was  that  the  sale  to  Colwell  was  con* 
dttional,  a  written  contract  having  been  made  that  the  title 
to  the  instrument  should  remain  in  plaintiffs  until  Colwell 
paid  for  it  in  full,  and  a  copy  of  this  contract  had  been  duly 
filed  in  the  offiee  of  the  proper  city  clerk  a  few  days  before- 
the  fire,  in  compliance  with  the  provisions  of  t^ie  statute: 
Gen.  Stats.  1878,  c.  39,  sees.  16,  etc.  Defendant  had  na 
actual  knowledge  of  this,  and  had  not  been  advised  in  any 
nianner  as  to  plaintiffs'  claim  upon  the  piano  when,  in  set- 
tlement of  Colwell's  demand,  it  paid  to  him  its  full  value. 

It  is  thoroughly  settled  that  if  no  other  facts  appear  the 
consignee,  and  not  the  consignor,  of  property  delivered  to  a 
common  carrier  must  be  considered  its  owner:  Benjamin  v. 
Levy,  39  Minn.  11.  The  legal  presumption  is  that  upon  the 
delivery  of  *^^  goods  to  a  common  carrier  the  title  thereta 
vests  in  the  consignee,  and  this  presumption  the  carrier  has 
a  right  to  rely  upon,  in  the  absence  of  express  notice  from 
the  consignor  to  the  contrary.  The  carrier,  therefore,  haa 
the  right  to  settle  with  the  consignee  in  case  the  property  is 
lost,  stolen,  or  destroyed:  Scammon  v.  Wells,  Fargo  &  Co.^  84 
Cal.  311;  Pennsylvania  Co.  v.  Holderman,  69  Ind.  18;  2  Am* 
A  Eng.  Bncy.  of  Law,  810,  811,  and  cases  cited  in  notes* 
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Again,  npon  the  stipulated  factSi  Colwell  had  ft  special  prop- 
erty  in  the  instrument,  and  as  a  special  owner  could  recover 
its  full  value  from  the  defendant:  Chamberlain  v.  Wesi^  37 
Minn.  54.  See,  also,  Jellett  v.  St.  Paul  etc.  Ry.  Oo.^  80  Hinn.  265; 
Brown  v,  Shaw^  51  Minn.  266;  Marsden  v.  Corndl^  62  N.  Y. 
215;  Boston  ete.  R.  R.  Co.  v.  Warrior  Mower  Co.j  76  Me.  260; 
White  r.  Webb^  15  Conn.  805.  Counsel  for  respondents  do 
not  take  issue  upon  these  propositions,  but  insist  that,  on  the 
filing  of  a  copy  of  the  conditional  contract  of  sale,  as  before 
stated,  defendant  carrier  had  notice  that  their  clients  retained 
title  to  the  property,  and  was  bound  by  such  notice.  The 
statutes  (Gen.  Stats.  1878,  sees.  15,  etc.)  have  no  application. 
They  were  enacted  for  the  benefit  and  protection  of  the  parties 
therein  mentioned,  namely,  creditors  of  the  vendee,  snbse* 
quent  purchasers,  and  mortgagees  in  good  faith,  and  the 
well-established  rules  of  law  fixing  defendant's  liability  as  a 
common  carrier  were  in  no  manner  affected  by  the  provisions 
therein  contained. 
Order  reversed. 

Salks— DBLiTBTtT  TO  CAfiRiBR.— Delivery  of  goods  to  »  carrier  under  am 
executory  contmot  of  tale  vetts  the  title  in  the  vendee,  if  they  correspond 
with  the  contract:  Piermn  r.  Crook$^  116  N.  T.  639;  12  Am.  St  Rep.  831, 
and  note;  Commonwealth  ▼.  Fleming,  130  Pa.  St  138;  17  Am.  St  Rep.  763. 
A  delivery  of  goods  to  a  carrier  indicated  by  the  vendee  is  a  delivery  to  the 
vendee:  Bradford  v.  Marburyf  12  Ala.  620;  46  Am.  Deo.  264;  Diveng  v. 
Kellogg,  44  111.  114;  92  Am.  Dec.  164,  and  noU;  Krudler  v.  ElUwn,  47  N.  T. 
36;  7  Am.  Rep.  402.  If  the  contract  of  parohaae  be  silent  as  to  the  person 
or  mode  by  Which  the  goods  are  to  be  sent,  a  delivery  by  the  vendiv  to  a 
common  carrier  in  the  nsnal  course  of  business  transfers  the  property  to  tbe 
vendee:  Magntder  v.  Oagt,  33  Md.  344;  3  Am.  Rep.  177;  Loyd  t.  Wi^ 
20  Ga.  674;  66  Am.  Dee.  636,  and  note;  HaU  v.  RkhardtOHt  16  Md.  897;  77 
Am.  Dec.  303,  and  note;  Sarbeeker  v.  StaUj  66  Wis.  171;  66  Am.  Rep.  624^ 
and  note.  See  further  the  extended  note  to  McNeal  v.  BroMn^  26  Am.  Sk 
Rep.  461. 
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Bzaoonoiii. — ^A  Grahart  Whioh  Is  AFpgBTBirAVT  «o  am  BzufW 
HoMMsnAD  la  Itsblf  Eximft,  and  its  aeTersnoe  from  ih«  freehold 
tliroogh  the  wrongful  sot  of  a  treapaaaer  does  not  deprivs  it  of  its 
szempt  character. 

KZBOUnOMB — JVDOMSHT  lOB  VaLUS  OF  CONYSRTBD  PHOPBETT  WhBH  Bx- 

■MPT  Fbom  Lbvt. — A  judgment  recovered  for  the  valae  of  an  exempi 
granary,  whioh  has  been  severed  from  the  homestead  throogh  the  wroug- 
fnl  act  of  a  trespasser,  is  to  be  treated  as  a  judgment  for  exempt  personal 
property,  and  is  therefore  exempt  from  execution. 
BxBOiTTioNS— Shsrifi's  Liabilitt  roB  ViOLATiov  or  ExBMFTiov  Laws. — 
To  fix  a  liability  upon  a  sheriff  for  a  wrongful  levy  upon  an  exempi 
judgment^  he  should  be  given  proper  notice,  or  demand  should  bs  mads 
upon  him  before  suit  is  brougnt,  but  proof  that  such  demand  was  mads 
is  not  necessary,  if  the  proceeds  of  the  execution  sale  wore  paid  over 
before  the  plaintiff  was  duly  notified  of  the  levy,  and  thus  enabled  to 
Butke  a  seasonable  demand. 

Montague  and  Bucklen^  for  the  appellant. 

H.  SUenerion^  E.  M.  Stanton^  and  A.  IL  HoUion^  tor  the  le- 
•pondeDt 

^^^  Vandsbbuboh,  J.  It  18  alleged  and  fonnd  that  the 
plaintiff  recovered  a  judgment  against  one  Wyer  for  the  un* 
lawful  taking,  removal,  and  conversion  of  certain  property 
described  in  the  complaint  as  wheat,  barley,  and  a  certaia 
frame  building  used  as  a  granary,  in  which  the  grain  men- 
tioned  was  stored.  It  is  also  alleged,  and  so  found,  that  the 
granary  was  situated  upon  plaintiff's  exempt  homestead,  and 
a  fixture  thereon,  and  was  accordingly  exempt  from  levy  and 
sale.  The  grain  was  also  found  to  be  exempt.  The  amount 
of  the  judgment  so  recovered  was  the  sum  of  four  hundred 
and  sixty-eight  dollars  and  seventy-six  cents. 

An  execution  was  issued  to  the  sheriff  defendant  in  this 
action  for  the  collection  of  this  judgment  March  24,  1891, 
and  on  the  next  day  the  defendant  in  the  execution  paid  him» 
in  satisfaction  thereof,  the  '*'  amount  of  the  judgment,  with 
interest  and  costs.  Prior  to  the  date  last  mentioned, -tliere 
had  been  recovered  judgments  against  the  plaintiff,  amount- 
ing to  the  sum  of  two  hundred  and  sixty-seven  dollars  and 
sixty-nine  cents,  with  interest  and  costs;  and  executions  were 
duly  issued  on  such  judgpaents  to  the  defendanti  as  sheriff, 
on  the  twenty-third  day  of  March,  1891,  and  on  that  day  he 
undertook  to  levy  upon  the  first-mentioned  judgment — that 
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is  to  say,  it  is  found  by  the  court  that  od  the  same  day  the 
'defendant,  as  such  sheriff,  and  for  the  purpose  of  levying  such 
executions,  made  certified  copies  of  both  executions,  and 
•eryed  themi  toother  with  his  return,  upon  the  clerk  of  the 
-court,  and  notified  the  eierk  of  such  levy,  but  did  not  serve 
the  plaintiff,  judgment  debtor  in  the  executions,  and  judg- 
ment creditor  in  the  judgment  levied  on,  until  the  thirtieth 
day  of  March,  1891.  On  the  twenty-fifth  day  of  March  the 
defendant  sheriff  applied,  of  the  money  collected  for  plaintiff 
on  his  judgment,  the  sum  of  two  hundred  ami  sixty-ceven 
dollars  and  sixty-nine  cents  in  satisfaction  of  the  executions 
•against  him;  and  it  is  to  recover  that  sum  as  having  been 
wrongfully  so  applied  by  the  sheriff  that  this  action  is  brought 
Against  him. 

1.  The  exempt  homestead  included  the  granary  as  appur- 
tenant to  the  premises,  and  necessary  for  the  use  of  the  family 
{1  Freeman  on  Executions,  sec.  245;  1878  Gen.  Stats,  c.  68, 
sec.  1);  and  it  did  not  lose  its  exempt  character  by  reason  of 
its  severance  from  the  freehold  through  the  wrongful  act  of  a 
trespasser.  But,  the  severance  having  taken  place,  the  owner 
of  the  exempt  homestead  to  which  it  belonged  might  bring 
replevin,  or  sue  for  its  conversion  as  personal  property  (fFasft- 
burn  V.  Cutter^  17  Minn.  367)  and  the  judgment  recovered 
for  the  value  of  the  grain  and  the  granary  in  which  it 
was  stored  may  be  treated  as  a  judgment  for  exempt  personal 
property,  within  the  meaning  of  1878  General  Statutes,  chap- 
ter 66,  section  313,  and  accordingly  exempt  from  levy  upon 
execution. 

2.  But  in  order  to  fix  a  liability  upon  the  sheriff  for  such 
wrongful  levy  upon  the  exempt  judgment  he  should  have  had 
proper  notice  or  a  demand  should  have  been  made  upon  him 
before  suit  brought  against  him,  unless  prevented  by  his  own 
conduct.  This  was  not  shown  in  the  case,  but  the  money  was 
prematurely  paid  over  or  applied  on  the  executions  before  the 
levy  was  completed  by  the  proper  notice  to  plaintiff  so  as  to 
•enable  him  to  make  a  seasonable  demand:  **'  1  Freeman 
on  Executions,  sec.  306.  Such  payment  was  unauthorized, 
and  the  necessity  of  proof  of  a  demand  was  dispensed  with. 

Order  affirmed.  .. 

HoHBSTSAD — ExsMPTTON  OF  Appurtewianck. — A  pubHo  gTist-mill  aclJolD* 
ing  the  owner's  farm,  bat  not  inclosed  with  it  is  not  a  part  of  the  homestead 
for  parposea  of  exemption:  Mouriquamd  ▼.  Hai%  23  Kao.  69i;  31  Am.  Rsfw 
200. 
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drsoonov— Pbocbsm  ov  Judqum^t  Whsn  Bxxkpt.— A  Jadgment 
-ttg^Ainst  a  sheriff  for  the  wrongful  oon^ereioii  by  him  of  property  exempi 
€roai  salo  under  execution  ie,  together  with  ooste,  also  exempt:  BtUm  t. 
^obbinM.  76  Wis.  600;  20  Am.  8t.  Rep.  89,  and  note. 

ICXEMPTIONS,— EbMEDT  OF    DXBTCR    WUOSB    BjOHTB    HaTB    BkXN    ViO- 

CATKD:  See  the  extended  notes  to  Van  Drtwr  r.  King,  76  Am.  Dec.  646, 
4axftd  Pmimer  t.  Village  qf  St  A^na,  6  Am.  St.  Rep.  ISSL  A  sheriff  or  other 
'^ifficer  hae  no  right  to  take  from  a  debtor,  by  virtue  of  proeees  against  him, 
property  whieh  is  exempt  from  oxecntion,  if  he  does  he  will  bo  liable  lor 
^f^eapan:  People  ▼.  ClemnUe^  68  Mich.  655;  13  Am.  St.  Rep.  873,  and  note; 
HarringUm  r.  SmWk^  U  Col.  376;  20  Am.  St.  Rep.  272;  McCog  r.  Bitnnm^ 
ei  Mich.  862;  1  Am.  St.  Rep.  580. 


FioNBBB  Savings  and  Loan  Co.  v.  Babtsoh. 

[51  MmirMOTA,  474.] 

BoKs  TO  Skoom  MoKTOAoi  AoAiHflV  PABAMovirr  Lnc!fi^  CoNmuonov 
OT.-^A  bond  conditioned  tiiat  a  mortgagor  shall  erect  a  building  on  the 
mortgaged  land  within  a  specified  time,  pay  all  claims  for  labor  and 
materials  which  are  or  may  become  liens  on  the  land  or  building,  and 
keep  the  security  the  first  and  paramount  lien  on  the  premises,  is  to  bo 
eoostrned  as  a  mere  general  contract  of  indemnity  against  paramount 
liens,  and  not  as  an  undertaking  to  be  bound  by  the  result  of  any  actions 
brought  against  the  mortgagee  by  parties  claiming  such  liens,  or  to.  as- 
sume the  defense  of  such  actions  in  the  absence  of  any  request  by  the 
mortgagee  to  do  so. 

JuDcMiNT  Not  Bindiito  in  SuBssQtrmr  Action  Bctwskh  DxraNDAirra, 
Wbsit.— Where,  in  an  action  against  a  landowner  and  hia  mortgagee  to 
enforce  a  lien  on  the  premises  for  materials  furnished  for  the  constmo- 
tiou  of  a  building  thereon,  neither  of  the  defendants  appears,  and  a  per* 
aonal  judgment  is  rendered  by  default  against  the  landlord  and  declared 
to  be  paramount  to  the  lien  of  the  mortgage,  this  judgment,  in  the  ab- 
oonee  of  proof  that  the  mortgagor  was  notified  to  assume  the  defense  of 
the  action,  binds  only  the  mortgagee  upon  the  issue  of  the  priority  of 
the  materialman's  lien,  and  cannot  be  introduced  as  evidence  of  such 
priority  in  a  subsequent  action  instituted  by  the  mortgagee,  after  satis* 
fying  the  judgment,  to  recover  the  amount  paid  from  the  mortgagor  and 
his  sureties. 

George  D.  Emeryy  for  the  appellant. 

Oeorge  F.  EdwardSj  for  the  reepondents. 

^^*  Mitchell,  J.  It  seems  to  us  that  the  determination  of 
this  appeal  hinges  npon  the  single  question  whether  the  judg- 
ment in  a  previous  action  by  the  Minneapolis  Glass  Company 
against  one  Bartsch  and  the  present  plaintiff  was  evidence 
against  the  present  defendants  of  any  thing  except  the  fact  of 
its  recovery;  for  if  it  was,  we  think  it  would  be  conclusive 


512       PioNXEB  SAvnroB  and  Loah  Ca  v.  Babtsgh.    [Minn,. 

evidence  against  them  of  every  fact  necesaary  to  be  found  Id 
order  to  recover  such  a  judgment 

Bartsch  was  negotiating  for  a  loan  of  money  from  the  prea^ 
ent  plaintiff,  to  be  secured  by  mortgage  on  certain  real  efitatOi 
and  as  an  inducement  to  plaintiff  to  make  the  loan,  agreed  ta 
erect  and  complete  on  the  premises  a  certain  building,  the 
construction  of  which,  it  is  fairly  inferable  from  the  language 
of  the  bond  hereinafter  described,  had  been  already  com* 
menced;  but  as  the  real  estate  and  building  might  be  or 
might  become  holden  and  liable  for  liens  and  claims  of  me- 
chanics and  others,  the  plaintiff  exacted  of  Bartsch  a  bond 
executed  by  himself  as  principal  and  the  other  defendants  aa 
sureties,  conditioned  that  Bartsch  should  erect  and  complete 
the  building  within  a  specified  time,  and  pay  or  cause  to  be 
paid  all  bills,  claims,  and  demands  of  laborers,  materialmen^ 
and  others  for  labor  performed  and  materials  furnished  for 
such  building,  and  used  therein,  which  were  then,  or  which 
might  become,  liens  on  said  real  estate  or  the  building  thereon, 
and  "  should  keep  and  maintain  the  security  or  ^'^  mortgage 
(to  the  plaintiff)  the  first  and  paramount  lien  on  said  real 
estate,  building,  and  improvements  thereon,"  and  pay  and  re* 
imburse  the  plaintiff  for  all  moneys  paid  out  in  said  matter 
or  by  reason  of  said  claims,  liens,  etc.,  and  reimburse  it  for 
all  expenses  incurred,  moneys  paid  out,  and  for  all  time, 
trouble,  and  work  in  and  about  said  matters  performed  by 
any  of  its  officers,  agents,  or  employees.  Thereupon  the  plain- 
tiff made  the  loan  secured  by  mortgage  and  recorded  June  2, 
1890,  and  Bartsch  proceeded  with  the  construction  of  the 
building.  Subsequently  the  Minneapolis  Glass  Company 
commenced  an  action  against  Bartsch  and  the  present  plains- 
tiff  to  enforce  a  lien  upon  the  premises  for  glass  alleged  to 
have  been  furnished  to  Bartsch  in  September  and  October^ 
1890,  for  the  construction  of  the  building. 

The  relief  sought  in  that  action  was  for  personal  judgment 
against  Bartsch,  and  that  such  judgment  be  declared  a  lien 
on  his  interest  in  the  premises,  and  that  such  lien  be  ad* 
judged  paramount  and  prior  to  the  lien  of  the  present  plain* 
tiff*s  mortgage.  Neither  Bartsch  nor  the  present  plaintiff 
appeared  or  answered  in  that  action,  which  resulted  in  a  judg* 
ment  on  default,  in  accordance  with  the  allegations  and 
prayer  of  the  complaint.  These  sureties  had  no  notice  of  that 
action,  nor,  so  far  as  appearp,  did  the  present  plaintiff  ever 
request  Bartsch  to  defend  the  action  in  its  behalfl    Plaintiff 
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haTing  paid  the  amount  of  the  judgment  in  favor  of  the  glass 
company,  brought  this  action  on  the  bond,  and  as  evidence  of 
a  breach  of  its  condition,  introduced  merely  the  record  in  the 
other  action.  There  is  perhaps  no  subject  upon  which  the 
courts  are  more  at  sea  than  the  law  in  relation  to  the  effect 
of  a  judgment  against  a  principal  for  the  purpose  of  charging 
a  surety.  « 

Of  course  every  one  is  familiar  with  the  rule  that  as  against 
any  one  except  the  parties  and  their  privies,  a  judgment  is 
evidence  only  of  the  fact  of  its  recovery.  What  are  sometimes 
called  exceptions  to  this  rule  are  not  exceptions,  but  do  not 
fall  within  the  rule  at  all,  depending  solely  upon  the  prin- 
ciple that  one  may  contract  to  be  answerable  to  another  upon 
Buch  lawful  conditions  as  he  pleases.  Hence,  if  a  surety  stipu* 
lates  for  any  particular  method  by  which  the  liability  of  his 
principal  or  of  himself  shall  be  fixed,  he  is  bound  by  ^^®  it. 
If  he  has  undertaken,  either  expressly  or  by  implication  from 
the  position  which  he  has  assumed  with  reference  to  pending 
litigation,  to  be  responsible  for  the  result  of  a  suit  between 
others,  to  which  he  is  not  a  party,  and  to  which  he  has  not  been 
made  privy  by  notice  and  an  opportunity  to  defend,  then  in 
the  absence  of  fraud  and  collusion,  the  judgment  against  the 
principal  alone  would  be  conclusive  evidence  against  him  of 
every  fact  which  it  was  necessary  to  find  to  recover  such  a 
judgment.  This  would  be  because  he  had  so  contracted.  In 
the  absence  of  such  agreement,  express  or  implied,  it  would 
be  as  to  him  res  acta  inter  alioSj  and  evidence  of  nothing  ex- 
cept  the  fact  of  its  recovery.  There  would  seem  to  be  no 
middle  ground,  and  it  is  consequently  very  difficult  to  sus- 
tain on  principle  that  numerous  class  of  cases  which  hold  cer« 
tain  judgments  against  the  principal  prima  facie^  but  not 
conclusive  evidence  that  the  facts  in  pais  against  which  the 
surety  agreed  to  indemnify  were  established  in  the  suit. 

In  every  case  the  important  question  is:  What  are  the 
terms  of  the  surety's  contract?  What  has  he  undertaken  to 
indemnify  his  covenantee  against?  On  what  contingency  has 
he  agreed  that  his  liability  shall  be  fixed?  But  we  have  no 
occasion  to  go  into  any  extended  discussion  on  this  subject, 
for  the  reason  that  we  are  satisfied  that  under  the  facts  the 
determination  in  the  other  suit  that  the  glass  company's  lien 
was  prior  to  that  of  plaintiff's  mortgage,  is  not  res  adjudicata^ 
even  as  to  Bartsch.  If  it  is,  it  must  be  by  virtue  of  the  cove- 
nant in  the  bond  to  the  effect  that  Bartsch  should  keep  and 

AM.  9t.  Bar.,  Vou  XXX  VIII.  -£8 
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inaintain  plaintiff's  mortgage  the  first  and  paramount  lien  on 
the  premises.  It  seems  plain  to  us,  in  view  of  the  general 
purpose  of  the  bond,  as  well  as  of  its  other  provisions,  that 
this  must  be  construed  as  being  a  mere  general  oontract  of 
indemnity  against  paramount  liens,  and  not  an  undertaking 
to  be  bound  bf  the  result  of  any  actions  brought  against 
plaintiff  by  third  parties  claiming  paramount  liens,  or  to  as- 
sume the  defense  of  such  actions  in  the  absence  of  any  re- 
quest by  plaintiff  for  him  to  do  so.  Henoe,  if  Bartsch  has 
not  created  any  paramount  lien,  there  has  been  no  breach  of 
the  condition  of  the  bond.  The  mere  fact  that  Bartsch  was 
a  party  defendant  ^**  in  that  suit  does  not  render  the  deter- 
mi  nation  of  that  issue  between  the  glass  company  and  the 
present  plaintiff  res  adjudieata  as  to  him. 

It  is  well  settled  that  parties  to  a  judgment  are  not  bound 
by  it  in  a  subsequent  controversy  between  each  other,  nnlees 
they  were  adversary  parties  in  the  original  action:  Freeman 
on  Judgments,  sec.  168.  Now  while  the  present  plaintiff  and 
Bartsch  were  made  defendants  in  the  other  suit,  they  were 
not  adversary  parties,  and  there  were  no  issues  between  them 
that  could  have  been  tried  in  that  action.  The  issue  tendered 
to  Bartsch  by  the  complaint  was  that  he  owed  the  glass  com- 
pany a  certain  amount,  and  that  it  was  a  lien  on  his  interest 
in  the  premises.  The  additional  issue  tendered  to  the  pres- 
ent plaintiff  was  that  this  lien  was  prior  to  the  lien  of  the 
mortgage.  Bartsch  mi^ht  have  had  no  defence,  and  yet  on 
the  issue  of  priority  of  liens  the  present  plaintiffs  have  had  a 
perfect  defense.  Bartsch  had  no  issue  with  either  the  glass 
company  or  the  present  plaintiff  as  to  which  was  the  prior 
lien.  That  issue  was  entirely  between  it  and  the  glass  com- 
pany. Neither  had  Bartsch  any  right,  in  the  absence  of  a 
request  on  part  of  the  present  plaintiff,  to  assume  the  control 
of  its  defense  to  the  action.  It  is  unquestionably  true  that,  as 
beween  the  glass  company  and  the  present  plaintiff,  the  judg. 
nient  is  conclusive  that  the  lien  of  the  former  is  prior  to  the 
mortgage  of  the  latter;  but  that  was  not  in  controversy  between 
plaintiff  and  Bartsch.  If  plaintiff  had  desired  to  make  the 
judgment  as  to  that  matter  binding  on  Bartsch,  it  should 
have  notified. him  to  assume  the  defense  of  the  action  in  its 
behalf.  This  it  would  have  had  a  right  to  do  by  reason  of 
his  contract  of  indemnity  against  paramount  encumbrances. 
If  he  had  declined  to  do  so,  the  judgment  would  have  been 
conclusive  against  him.    Whether  it  would  have  been  concla- 
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eive  on  his  eecurities  without  notloe  to  Uiem  also  we  need  not 
inquire. 

Our  conclusion  is  that  in  this  or  any  other  subsequent  con* 
troversy  between  plaintiff  and  Bartsoh,  whether  on  this  bond  . 
of  indemnity  or  upon  ooTcnants  of  title  in  the  mortgage,  as  to 
whether  the  lien  of  the  glass  company  was  prior  to  that  of 
plaintiff,  the  judgment  in  the  former  action  is  not  only  not 
conclusive,  but  is  not  evidence  at  all;  and,  if  not  against 
Bartschy  of  course  not  against  these  respondents,  ^^*  his 
sureties.  This  renders  it  unnecessary  to  consider  any  other 
points  in  the  case. 

Order  affirmed.  ^^^^^ 

SvKSTTSHir— JuDOMsnr  Aoahtst  PanroirAL  Wnsir  Nor  CvmurcB 
AoAixsr  Scmvrisa. — In  the  abaenoe  of  notice  and  opportunity  to  dafoad,  a 
Jadgment  against  a  principal  is  not  conclusive  against  his  sureties,  bnt  is 
«videnoe  ooly  of  its  own  existence:  Qrammm  t.  8L  PatU  TruU  CpW|  147  01. 
4K34;  87  Am.  8k  Re^  2i8^  and  note  with  the  eases  ooUeoted* 


Ward  v.  Johnson. 

[M  MimnnoTA,  480.] 
NeaonABiii  ImrnivitsirTB^FBAFD  nr  Ingsztiov  of  Notb  No  Dsvsksb  nr 
AcnoN  BT  Indohsbb,  Whbk. — One  who  ▼oinntarily  signs  an  instni* 
ment  which  he  knows  to  be  a  promissory  note  of  some  kind,  relying 
wholly  upon  the  statements  of  the  party  opposed  to  him  in  the  eontraot 
«8  to  its  natare»  and  without  informing  himself  of  its  contents,  is  guilty 
of  such  negligence  as  will  preclude  him  from  availing  himself  in  action 
on  the  note  by  a  5ojia  fide  indorsee  for  ▼alne^  of  the  defense  that  his 
signature  was  obtained  by  false  and  fraudulent  representations  as  to* 
the  ehameter  of  the  obligation. 

H.  Steenerson  and  A.  R  Hohtony  for  the  appellant 
Jenkins  and  Treaty  for  the  respondent 

^®*  Mitchell,  J.  This  action  was  brought  against  defend- 
ant, as  maker  of  a  negotiable  promissory  note,  the  plaintiff 
being  a  bona  fide  indorsee  before  maturity  for  a  Taluable  con- 
sideration. 

The  defense  was  that  defendants  signature  was  obtained 
by  fraudulent  ^'  representations  as  to  the  nature  and  terms 
of  the  contract,  the  attempt  being  to  bring  the  case  within 
the  provisions  of  Laws  of  1883,  chapter  114. 

A  jury  trial  was  waived,  and  the  court  found  that  defend- 
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ant's  signatore  was  obtained  by  false  representations,  but  that 
he  was  guilty  of  negligence  in  making  and  delivering  the  note* 

The  only  question  in  the  ease  is  whether  this  finding  wa» 
justified  by  the  evidence,  for  according  to  the  provisions  of 
the  statute,  as  well  as  according  to  the  doctrine  of  all  the 
cases  in  the  absence  of  any  statute,  negligence  by  the  maker 
in  affixing  his  signature  to  a  note  or  bill,  in  ignorance  of  its 
character  will  deprive  him  of  this  defense  as  against  an  inno* 
cent  indorsee  for  value  before  maturity.  The  evidence  in 
this  case  was  ample  to  justify,  if  not  require,  the  finding  thai 
was  made.  He  signed  the  note  voluntarily,  without  inform* 
ing  himself  of  its  contents,  relying  wholly  upon  the  statements 
of  the  party  opposed  to  him  in  the  contract  as  to  its  nature 
and  contents.  He  did  not  have  even  the  stereotyped  excuse 
that  he  could  not  read  the  instrument.  He  knew  he  was 
signing  a  promissory  note  of  some  kind,  and  yet  affixed  his 
name  to  it  without  availing  himself  of  the  means  of  informa* 
tion  immediately  within  his  power.  It  is  difficult  to  conceive 
of  a  plainer  case  of  negligence  than  this. 

Judgment  affirmed.  

.  Negotiablb  iNBTBvmim— Fraus!  ni  iNoipnoN  ab  Awwwonaa  Boha 
FiDB  UoLDXR. — This  question  is  thoroughly  treated  in  the  monogr*phie  note 
to  BedeU  v.  Herring,  11  Am.  St.  Rep.  809.  And  in  the  extended  note  to  WiU 
lard  ▼.  Neison^  37  Am.  St.  Rep.  458;  where  the  later  caaea  will  be  fonnd  eo^ 
looted. 


Hanson  v.  Bean. 

(61  MnnnEsoTA,  646.] 

FrAUDCTLKIIT  C09YSTA90X8. — ^AH  IkTXNTIOV  TO  DSFBAVD  EUWIAO  CBSDnT 

0B8  may  be  inferred  where  a  debtor,  in  embarrassed  oironmstanoes,  ex- 
ecutes a  mortgage,  which  secures  an  amount  largely  in  exoesa  of  the  Bunir 
actually  due  to  the  mortRagee,  and  is  not  given  to  cover  f  ntiare  adyanoea. 

Attorn  IT  and  Cuent— Pkitileoed  Communigaxioms,  What  Abb  Not. 
A  conversation  between  a  mortgagor  and  a  mortgagee  in  the  presence 
of  the  attorney  employed  to  draft  the  mortgage  ia  not  a  privileged  com* 
munication,  where  the  statements  then  overheard  were  not  made  for  the 
purpose  of  obtaining  professional  advice,  and  have  not  served  as  the 
basis  of  any  counsel  given  by  the  attorney. 

Fbaudclbmt  Contxtances— Ralationsbip  of  PARTiia,  ErmKNOB  or 
Fbaud. — ^Tbe  fact  that  there  is  a  family  relationship  between  the  par* 
tiea  to  a  mortgage  is  material  in  determining  whether  it  la  frandnlent 
as  to  existing  creditors,  and,  where  that  question  arises,  the  jury  are 
properly  instructed  that  preferences  claimed  by  way  of  mortgage,  under 
auoh  oircumstances,  should  be  carefully  scrutinixed. 
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Mferrieh  and  Merriet^  for  the  appellant. 

Oretken  and  MeHughf  and  Petenan  and  Kollinerj  for  the 


^pendent. 

^^  Vandbbbubgh,  J.  The  defendant,  as  sheriff,  by  virtne 
of  an  execution  issued  out  of  the  district  court  of  Hennepin 
county  in  favor  of  Peter  Foss,  execution  creditor,  levied  upon 
certain  personal  property  of  one  Ellison.  The  plaintiff,  claim* 
ing  title  under  a  chattel  mortgage  executed  to  him  by  EUisoni^ 
brought  this  action  of  replevin  in  the  district  court  of  Ramsey 
•county  to  recover  the  possession  of  the  property.  The  jury 
found  for  the  defendant. 

1.  We  are  first  to  inquire  whether  the  trial  court  erred  In 
refusing  a  new  trial  because  the  verdict  was  not  justified  by 
the  evidence.  *^  The  chief  question  on  this  branch  of  the 
ease  is  whether  the  mortgage  under  which  plaintiff  claims  ia 
fraudulent  as  against  creditors,  including  Foss. 

An  examination  of  the  evidence  fully  satisfies  us  that  the 
verdict  is  justified  by  the  evidence  in  the  case,  which  tends 
to  show  that  the  mortgage  was  given  to  plaintiff,  who  is  the 
father-in-law  of  the  mortgagor,  judgment  debtor,  to  shield  the 
property  from  the  attacks  of  creditors.  Only  a  short  time 
before  Ellison's  debt  to  Foss  became  due  he  executed  the 
mortgage  in  question  to  Hanson  for  sixteen  hundred  dollars, 
which  there  is  evidence  tending  to  show  was  largely  in  excess 
of  any  amount  actually  due  plaintiff.  This  alone  would  be  a 
badge  of  fraud,  it  not  appearing  to  be  for  future  advances. 
But  upon  the  evidence  of  the  witnesses,  the  question  was 
fairly  for  the  jury  to  determine  whether  the  mortgage  was  not 
made  with  the  intention  of  defrauding  or  hindering  the  de» 
fendant  in  the  collection  of  his  debt  We  have  examined  the 
evidence  in  the  case  as  to  the  actual  amount  of  Ellison's  in* 
debtedness,  and  the  purpose  for  which  the  mortgage  was  exe* 
outed,  and  have  no  doubt  that  this  question  was  properly  for 
Ihe  jury. 

2.  An  attorney  who  was  employed  to  prepare  the  mortgage 
was  permitted  to  testify,  over  the  plaintiff's  objection,  to  a 
•conversation  which  he  heard  at  that  time  between  plaintiff 
and  Ellison  in  respect  to  the  amount  of  the  latter's  indebted* 
-ness  to  plaintiff.  The  evidence  was  properly  received.  It 
was  clearly  not  privileged,  because  made  in  bis  hearing.  It 
was  not  a  communication  made  to  him  as  an  attorney,  nor 
xloes  it  appear  to  have  been  the  basis  of  any  legal  counsel  or 
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advice  given  by  him,  nor  were  the  statements  made  for  the 
purpose  of  obtaining  his  advice  or  legal  opinion.  It  did  not^ 
therefore,  come  within  the  rule  in  respect  to  privileged  com- 
munications: Gen.  Stats.  1878,  c.  73,  sec.  10;  Hotue  v.  Houne^ 
61  Mich.  69;  1  Am.  St.  Rep.  670;  Caldwell  v.  7)a«M,  10  CoL 
481;  8  Am.  St.  Rep.  699;  1  Oreenleaf  on  Evidenoe,  sees.  239^ 
240. 

8.  Foss  recovered  the  judgment  In  question  in  the  mnnici* 
pal  court  of  the  city  of  Minneapolis.  A  transcript  was  filed 
in  the  district  court  of  Hennepin  county,  from  which  last 
oourt  execution  was  thereupon  issued,  under  which  the  levy 
in  question  here  was  made. 

^*  The  plaintiff's  contention  is  that  it  was  necessary  that 
execution  should  first  issue  out  of  the  municipal  conrt,  bni 
we  are  of  the  opinion  that  the  statute  relating  to  judgment* 
of  justices  of  the  peace  is  not  applicable  in  that  respect  in  this 
case,  and  that  the  judgment  creditor's  procedure  was  strictly 
within  the  terms  of  the  municipal  act  Its  express  provisions 
exclude  the  interpretation  insisted  on  by  plaintiff's  connseL 
Upon  the  filing  of  the  transcript  of  a  judgment  of  the  munioi* 
pal  court,  the  judgment  passes  '*  under  the  exclusive  control 
of  the  district  court,  and  is  carried  into  execution  by  its  pro* 
cess,  as  if  rendered  in  said  district  oourt":  Special  Laws  1889^ 
c.  84,  sec.  16. 

4.  The  exceptions  to  the  charge  cannot  be  sustained.  The 
attention  of  the  jury  was  properly  called  to  the  fact  that  the 
parties  to  the  mortgage  were  related,  and  to  their  dealings 
and  conduct,  and  it  was  proper  to  state  to  the  jury  that  pref* 
erences  claimed  by  way  of  mortgage,  under  such  circumstances,. 
should  be  carefully  scrutinized. 

Plaintiff  also  excepted  to  the  instructions  as  to  the  effect  of 
including  in  a  mortgage  an  excess  over  the  amount  actually 
due  or  advanced,  but  they  were  clearly  correct,  and  related 
to  an  intentional  false  and  fraudulent  representation  of  the- 
amount  of  the  debt  secured. 

6.  The  verdict  was  sufficient  in  form  to  warrant  the  judge- 
ment authorized  by  1878  General  Statutes,  chapter  66,  sec«^ 
tion  272.  The  jury  found  for  the  defendant,  and  assessed  ths- 
value  of  defendant's  special  property  or  interest  in  the  prop* 
erty  levied  on,  which  was  the  amount  of  the  executi<m  and 
costs.  This  was  the  proper  assessment  of  value  to  make  ia 
such  a  case. 

Order  afiirmed. 
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ATTovrxT  AiTD  GuKKT—PBiyiLsaiD  CoMMUNiOATioirs — What  Arc  Kot. 
A  priTileged  eommQnication  must  be  mi^de  for  the  purpose  of  obtaining  legal 
advice  upon  the  client's  interests.  A  conversation  between  two  persons  in 
th«  presence  of  an  attorney  employed  by  them  to  draw  a  paper  in  connection 
with  the  subject  of  the  conversatioa  is  not  privileged:  tioute  v.  HouMe,  61 
Mich.  60;  1  Am.  St.  Bep.  570,  and  note;  Goodwin  Oat  Stott  He.  Co's  Appeal, 
117  Pa.  8t.  5U:  2  Am.  8t  Rep.  696;  Cody  t.  Walker,  62  Mieh.  157;  4  Am. 
8k  Rep.  834.    See  the  note  to  BUmnt  v.  Kimpton,  31  Am.  St.  Rep.  566. 

FAACrDULIlIT    COKVSTANCBS— RrLATIONSHIP  OF    PaRTIKS — EviDEMCR    OF 

Fbad0. — The  relationship  between  an  insolvent  debtor  and  a  preferred  ored* 
itor  is  a  fact  to  be  eoasidered  by  the  jary  on  the  qaestioa  of  intent  to  defrand 
eroditora:  Van  MooUb  v.  ffarrmgttm,  101  Mo.  603;  20  Am.  St.  Bep.  626. 
Where  a  conveyance  i«  made  to  a  near  relative,  the  fact  is  calcnlated  to  arouso 
anspicion,  and  the  transaction  should  be  closely  scrutinized,  though  the  fact 
ia  not  of  itself  sufficient  to  raise  a  presumption  of  fraud:  Bkme  v.  Bap, 
87  W.  Va.  571.  The  mere  fact  of  relationship  between  the  parties  to  a 
tnuiafer  aannot  be  reaorted  to  as  a  badge  of  fraud  where  the  conduct  of  the 
party  receiving  the  transfer  is  consistent  with  fairness  and  honesty:  (Troy  t* 
Oalpm,  98  Cal.  633,  but  if  such  a  transfer  ia  secret  and  known  to  no  one  but 
the  parties  it  is  regarded  as  fraudulent:  Belnu  v.  Chreen,  105  N.  C.  251;  18 
Am.  St.  Rep.  893.  See  further  the  notes  to  i^Mer  t.  Bi§hop,  2  Am.  St  Bep. 
Ml,  and  Driffffs  elo.  Bank  v.  Nwwood,  7  Am.  St  Rapw  83. 

FRAVDVLsyr  CoRVxrARon^CoiiTSYAKaB  to  Obsditor  cm  Propbrtt 
Laborlt  u  Bxciai  of  Ds^r.  ^If  a  creditor  takes  and  ties  up  property  of 
his  debtor  greatly  in  excess  of  security  for  his  debt  he  is  chargeable  with 
fraudulent  intent^  and  the  property  in  his  hands  will  be  subject  to  the  claima 
of  other  creditors:  8mUk  v.  Boyer,  29  Keb.  76;  26  Am.  St.  Bep.  878;  and 
aoie.    flee  also  Bnydtr  t.  Ptu-Mdge,  138  lit  178;  82  An.  81  Rep.  180,  and 
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HUBBAHD  AVD  WlFB— WlFB*8  DSFECTIVB  DeKD  KoT  CuRRD  BT  HuSBAIVD's 

Subsequent  Dbbd,  When.— A  married  woman's  deed,  defective  for  tho 
reason  that  her  husband  did  not  join  therein,  ii  not  validated  by  a  sub- 
sequent deed  executed  by  the  husband  alone. 
XR08TB~TRUdTRB  Bx  Malxfigio,  Who  Is.— One  who  obtains  a  conveyance 
of  land  from  a  former  owner  by  fraudnlently  giving  him  to  understand 
that  it  is  for  the  purpose  of  supporting  an  earlier  defective  conveyance, 
and  thus  validating  the  title  of  one  who  claims  thereunder,  may  bo 
charged  by  the  latter  as  a  trustee  ix  meU^ch.  In  such  a  case  the  rights 
of  the  ee$tui  qm  k'u$t  do  not  depend  upon  the  existence  of  a  fiduciary  re* 
lation  in  regard  to  the  title  between  him  and  the  fraudulent  grantee,  nor 
upon  the  fact  that  he  has  some  legal  claim  to  the  land  which  he  could 
have  enforced  against  the  original  owner  thereof. 

W.  W.  Bilkofif  for  the  appellants. 

Edward  FulUr^  and  DavU^  KeUogg^  and  Ssviraneet  for  iha 
respondents. 
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^^  Mitchell,  J.  This  was  an  action  to  determino  an  ad* 
verse  claim  of  defendants  to  certain  real  estate.  The  defend* 
ants  set  up  by  way  of  counterclaim^  as  well  as  defense,  facts 
from  which  they  claimed  that  plaintiff  held  the  title  as  trustee 
ex  mcUefieio  for  defendant  Mitchell.  Marvin,  the  intervener^ 
purchased  from  the  plaintiff  during  the  pendency  of  the  ac- 
tion. This  appeal  is  from  a  judgment  in  favor  of  the  plaintiff 
and  the  intervener. 

Although  we  have  concluded  that  the  case  is  controlled  by 
the  weight  of  the  evidence  upon  a  single  issue  of  fact,  yet,  in 
order  to  fully  understand  the  testimony,  it  is  necessary  to 
state  briefly  the  history  of  events  leading  up  to  the  particular 
transaction  involved  in  that  issue. 

In  1872  a  Mrs.  Gabion,  or  Wright,  then  a  married  woman, 
and  the  owner  of  the  land  in  controversy,  sold  it  to  one  Bar- 
don,  and  executed  to  him  her  sole  deed,  and,  presumably  for 
the  purpose  of  validating  this  deed,  her  husband  shortly  after- 
wards  executed  to  Bardon  ^*  another  deed,  in  which,  how* 
ever,  his  wife  did  not  join.  Subsequently  Bardon  conveyed 
to  one  Howard,  who  conveyed  to  defendant  Burt,  who  in  turn 
conveyed  to  defendant  Mitchell,  all  by  warranty  deed.  In 
November,  1891,  one  Nichols  applied  to  one  Louden,  Mitch- 
ell's agent,  to  purchase  the  land,  and  took  from  him  a  written 
contract  of  sale,  and  paid  one  thousand  dollars  as  earnest 
money.  Although  not  material,  under  the  view  we  take  of 
the  case,  it  may  be  stated  that  this  contract  was  not  binding 
on  Mitchell,  because  Louden  had  no  written  authority  to  ex- 
ecute it.  Pursuant  to  the  terms  of  this  agreement  Louden 
furnished  Nichols  an  abstract  of  title,  from  an  examination  of 
which  the  latter  discovered  that  Mitchell's  title  was  invalid, 
for  the  reason  that  Mrs.  Gabion's  husband  had  not  joined  in 
her  deed  to  Bardon,  a  defect  which  was  not  cured  by  the 
subsequent  deed  of  the  husband,  in  which  the  wife  did  not 
join.  Tliereupon  Nichols  notified  Louden  of  the  defect  in  the 
title,  and  that  for  that  reason  he  refused  to  complete  the  pur- 
chase, and  demanded  back  his  one  thousand  dollars.  Almost 
immediately  thereafter  Nichols  went  to  Bardon,  and  obtained 
from  him  Mrs.  Gabiou's  address,  which  was  at  a  small  village 
in  Michigan,  several  miles  out  from  Detroit,  to  which  she  had 
removed  on  leaving  this  state.  There  is  a  conflict  of  testimony 
between  Nichols  and  Bardon  as  to  the  representations  by  the 
former  as  to  the  purpose  for  which  he  wanted  this  woman's 
address,  but  neither  do  we  consider  this  materiaL 
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After  getting  Mrs.  Gabiou's  address,  and  assuring  himself 
bj  wiring  to  a  party  in  Detroit,  that  she  was  still  there,  Nich- 
•ols,  without  informing  Mitchell  or  his  agent  of  his  intention* 
immediately  started  for  Detroit,  and,  on  arriving  there,  in 
•company  with  a  notary  named  Race,  and  one  Summerville, 
who  had  just  previously  ascertained  for  him  Mrs.  Gabiou's 
«zact  whereabouts,  drove  out  to  her  residence,  with  a  draft 
•of  a  deed  already  prepared,  and  procured  her  execution  of  it 
/or  the  nominal  consideration  of  one  dollar,  and  a  few  days 
afterwards  sold  the  land  to  the  intervener  for  ten  thousand 
•dollars.  Nichols  took  the  deed  in  the  name  of  the  plaintiff^ 
Rollins,  who  resided  in  Chicago,  but  it  is  quite  apparent  that 
the  latter  was  a  mere  figurehead.  At  least  it  was  admitted 
on  the  trial  that  Nichols,  in  all  he  did,  represented  the  plain* 
tiff,  and  that  the  latter  stood  in  no  ^*  better  position  than 
Nichols  would,  had  he  been  acting  for  himself.  Hence  we 
«hall  hereafter  treat  Nichols  as  if  he  were  the  plaintiffi  and 
the  principal  in  the  transaction. 

With  this  preliminary  statement  explaining  the  situation 
of  the  parties,  and  their  relation  to  the  property  and  to  each 
other,  we  come  to  the  consideration  of  the  evidence  as  to  what 
occurred  at  this  interview  at  which  Nichols  secured  this  deed 
from  Mrs.  Gabion;  the  question  which  we  consider  as  con* 
trolling  the  case  being  whether  this  evidence  was  such  as  to 
require  a  finding  that  Nichols  secured  this  deed  by  giving 
Mrs.  Gabion  to  understand  that  it  was  in  support  of  her  orig- 
inal conveyance  to  Bardon.  If  he  did,  it  is  clear,  on  well* 
settled  equitable  principles,  that  he  is  chargeable  as  trustee 
€z  malefieio  for  those  claiming  under  Bardon.  No  one  else 
being  present  (Mrs.  Gabion  apparently  living  alone),  the  only 
direct  evidence  as  to  what  occurred  on  the  occasion  referred 
to  is  the  testimony  of  Mrs.  Gabion,  Nichols,  and  his  two  com* 
panlons,  Summerville  and  Race.  Mrs.  Gabion's  testimony  is 
positive  to  the  effect  that  Nichols  told  her  that  he  had  bought 
the  land  of  Bardon,  and  that  he  wanted  the  deed,  because  he 
was  about  to  sell  it  again.  But,  as  the  finding  of  the  court 
cannot  be  disturbed  if  there  is  a  fair  conflict  of  evidence,  we 
must  look  to  the  testimony  of  Nichols,  Summerville,  and 
Race.  Mrs.  Gabiou,  who  was  about  fifty-eight  years  old,  was 
an  illiterate  woman,  unable  even  to  write  her  name.  Nichols 
and  his  two  companions  were  all  entire  strangers  to  her,  with 
whom  she  had  had  no  previous  dealings,  and  who  had  no  claim 
whatever  upon  her  generosity.    Nichols  denies  that  he  told 
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her  that  he  had  boaght  the  land  of  Bardon,  or  that  he  wanted 
the  deed  to  fix  up  the  Bardon  title,  but  saya  that  he  told  her 
that  her  deed  to  Bardon  was  void,  and  that  he  (Nichols^ 
wanted  to  buy  her  interest  in  the  land,  his  position  beings 
that  he  bought  the  land  of  her  as  an  original  purchaser.  But> 
both  he  and  his  companions  all  admit  that  when  they  went 
into  the  house  he  opened  the  conversation  on  the  subject  hy 
calling  her  attention  to  her  having  sold  the  land  to  Bardon, 
thus  placing  that  fact,  and  not  her  ownership  of  the  land,  in 
the  foreground,  as  the  basis  of  the  interview.  Again,  Nich- 
ols admits  that  he  told  her  that  Bardon  had  given  him  her 
address.  It  is  clear  that  the  impression  which  these  state- 
ments ^^  would  naturally  produce  on  the  mind  of  such  a. 
woman  would  be  tliat  Bardon  (whose  friend  she  had  beea 
since  his  childhood)  had  sent  Nichols  for  a  second  deed^  or 
at  least  that  he  desired  her  to  execute  one. 

Indeed,  it  is  difficult  to  imagine  any  other  object  in  Nichola 
making  the  second  of  these  statements,  except  to  convey  thia 
very  impression  to  her  mind.  She  would  net  be  likely  to 
suppoise  that  Bardon  had  furnished  Nichols  her  address  for 
the  purpose  of  enabling  him  to  buy  the  land  out  from  under 
him  or  his  grantees.  Again,  Race's  testimony,  which  is  no^ 
controverted,  is  that  Nichols  told  her  that  her  deed  to  Bardon 
was  invalid,  and  that  he  had  come  to  get  a  new  conveyance. 

This  is  the  natural  language  of  one  whose  object  is  to  cur» 
a  defective  title,  and  not  of  one  negotiating  for  the  purchase^ 
of  property  upon  which  he  has  no  claim.  But,  further,  ii» 
every  negotiation  for  the  purchase  of  property,  the  questions 
which  always  come  up  at  the  very  outset  are  as  to  its  charao- 
ter  and  value,  what  the  owner  will  take  for  it,  and  what  the- 
propo&ed  purchaser  is  willing  to  give.  Yet,  according  to  all 
the  witnesses,  there  was  not  even  a  passing  allusion  to  any^ 
of  these  subjects  during  the  entire  interview.  Apparently  not 
even  the  one  dollar  named  in  the  deed  as  the  consideration 
was  mentioned  until  after  it  was  delivered,  when  Nichols 
after  being  unable  to  find  a  dollar  in  change  among  his  com- 
panions, handed  Mrs.  Gabiou  a  five-dollar  bill,  remarking 
that  the  consideration  of  the  deed  was  one  dollar,  and  that  he 
made  her  a  present  of  the  balance.  Now,  although  as  sug* 
gested  by  plaintifiPs  counsel,  she  may  not  have  entertained  a 
very  high  idea  of  the  country  in  which  this  land  is  situated^ 
it  is  utterly  inconceivable  that  this  woman  should,  without  a 
word  as  to  value  or  quality,  have  given  away  to  an  entire 
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stranger  both  to  her  and  to  the  title,  one  hundred  and  siztj 
acres  of  laud,  which  she  was  told,  according  to  plaintifiTs  wi^ 
nesses,  that  she  still  owned.  Apparently  conscious  of  the^ 
gross  improbability  of  such  a  thing,  Nichols  attempts  to  show 
a  consideration  for  the  deed  in  addition  to  the  one  dollar.  It 
appears  that  during  the  interview  Mrs.  Gabiou  mentioned  that 
her  deceased  husband  had  once  owned  another  tract  of  land 
in  the  same  vicinity,  and  that  when  she  left  the  country  borao^ 
twenty  years  before  it  had  been  left  in  charge  of  a  relative,. 
but  that  she  bad  never  beard  ^  of  it  siocCt  and  did  not  know 
what  had  become  of  it,  or  whether  it  had  been  sold;  and  that 
Nichols  told  her  he  was  frequently  up  in  that  county,  and 
that  he  would  **look  it  up."  He  testified  that  they  had  **what 
did  seem  to  him  then  and  does  now,"  a  verbal  agreement  that 
he  was  to  perform  certain  services  in  connection  with  ^  look-- 
ing  up"  this  other  land,  and  this,  it  is  now  claimed,  was  the 
consideration  for  the  deed.  This  claim  is  too  transparent  to- 
be  entitled  to  serious  notice.  The  idea  that  even  this  illiter- 
ate woman  would  give  away  a  tract  of  land,  which  she  waa 
assured  she  did  own,  in  consideration  of  some  sort  of  an  in* 
definite  promise  by  a  stranger  to  **look  up"  another  tract 
which  she  did  not  know  whether  she  owned  or  not,  is  too  pre- 
posterous for  belief.  It  is  perfectly  apparent  from  the  evi» 
dence,  as  Race  was  compelled  to  admit,  that  the  talk  about 
looking  up  the  other  land  was  a  mere  desultory  conversation,, 
and  was  not  understood  by  any  one  as  entering  into  the  con- 
aideration  for  the  deed;  that  at  most  it  was  merely  a  matter 
that  might  or  might  not  be  made  the  subject  of  future  deala 
between  them;  and,  without  going  into  details,  it  is  perfectly 
evident  from  Nichols'  subsequent  conduct,  that  this  was  all 
there  was  of  it. 

It  may  be  said  that,  the  fact  that  Mrs.  Gabiou  presumably 
knew  that  the  deed  did  not  run  to  Bardon  tends  to  show  that 
she  did  not  execute  it  to  validate  or  support  the  Bardon  title. 
But  in  this  connection  two  significant  facte  should  be  noticed. 
1.  Nichols  told  her  that  Bardon  had  sold  the  land;  and  2. 
Although  he  says  he  did  not  tell  her  that  he  had  bought  from 
Bardon,  yet  he  did  not  tell  her  that  he  had  not  done  so.  It 
is  also  to  be  noticed  that  it  nowhere  appears  that  even  after 
she  was  informed  of  the  invalidity  of  her  original  deed  to  Bar- 
don, did  Mrs.  Gabiou  assert  any  claim  or  right  to  the  land^ 
unless  such  claim  is  implied  iu  the  mere  act  of  executing 
this  second  deed.    On  the  contrary,  all  her  remarks  on  tha 
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subject,  BO  far  as  they  go,  are  in  the  direction  of  a 
of  any  interest  in  the  land  which  she  had  sold  and  received 
her  pay  for,  some  eighteen  years  before,  thus  apparently 
recognizing  a  moral,  although  not  legal,  obligation  not  to  assert 
any  such  claim.  There  are  other  features  of  the  case  that 
might  be  referred  to  if  time  permitted,  but  it  is  ^*  enough  to 
say  that,  in  our  judgment,  the  entire  evidence  irresistibly  com- 
pels the  conclusion  that  Nichols  secured  the  deed  by  giving 
Mrs.  Gabion  to  understand,  or  by  conveying  to  her  the  im- 
pression, that  it  was  in  support  of  her  original  conveyance  to 
Bardon,  and  to  validate  the  Bardon  title,  and  that  she  exe- 
cuted it  under  that  impression,  and  supposing  it  would  have 
that  effect. 

It  is  not  necessary  that  Nichols  should  have  expressly  told 
her  that  lie  or  the  party  for  whom  he  was  acting  bad  pur- 
chased of  Bardon,  and  that  the  deed  was  desired  for  the  pur- 
pose of  fixing  up  that  title.  It  is  enough  to  hold  him 
chargeable  as  trustee  if  he  by  indirection  gave  her  to  under- 
stand, or  by  any  means  intentionally  conveyed  to  her  mind 
the  impression,  that  such  was  the  fact.  A  person  may  make 
a  false  representation  or  fraudulent  promise  by  indirect  ae 
well  as  by  direct  statements,  and  even  by  keeping  silence  when 
he  ought  to  speak :  WaUgrave  v.  Tebbs^  2  Kay  &  J.  321 ;  &Hara 
V.  Dudley,  95  N.  Y.  403;  47  Am.  Rep.  53.  It  is  urged,  how« 
«ver,  that,  although  a  fraud  may  have  been  committed  on 
Mrs.  Gabion,  none  was  committed  on  defendant  Mitchell; 
that  to  charge  Nichols,  as  trustee  for  Mitchell,  either  the 
former  must  have  sustained  some  fiduciary  relation  to  the 
latter  in  respect  to  the  title,  or  the  latter  must  have  had  some 
olaim  to  the  land  in  the  hands  of  Mrs.  Gabion,  which  he 
could  have  enforced  against  her.  We  do  not  so  understand 
the  law.  The  rights  of  the  third  person  in  such  cases  depend, 
not  upon  the  fact  that  he  had  some  legal  or  equitable  claim 
to  the  property  before  the  constructive  trust  was  created,  but 
upon  the  fact  that  he  acquired  such  right  by  the  trust,  as 
being  the  party  for  whose  benefit  it  was  intended  by  the 
former  owner.  The  proposition  is  thus  tersely  put  by  Lord 
Eldon  in  Mesiaer  v.  Gillespie^  11  Ves.  638,  where,  in  referring 
to  an  earlier  case,  in  which  Lord  Thurlowheld  a  trust  in 
favor  of  a  volunteer,  he  says:  "In  this  case,  as  in  that,  the 
party  comes  here  saying  he  has  neither  a  legal  nor  equitable 
title,  but  that  he  was  prevented  by  the  fraud  of  the  defend- 
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»nt8  from  having  a  legal  title,  desiring  the  court,  on  account 
of  that  fraud,  to  make  him  a  good  legal  title." 

The  most  common  illustration  of  the  principle  is  to  be 
found  in  that  familiar  class  of  cases  where  a  party  has  pro- 
cured a  will  or  deed  ^  to  be  made  in  his  favor  under  a  fraud- 
nlent  promise  that  the  property  would  be  received  and  applied 
to  the  benefit  of  a  third  person.  In  such  cases  the  devisee  or 
grantee  is  charged  as  trustee  for  such  third  person,  notwith- 
standing that  the  former  sustained  no  fiduciary  relation 
towards  the  latter,  and  although  the  latter  had  no  claim  to 
the  property  which  he  could  have  enforced  against  the  tes- 
tator or  grantor.  Thus,  it  is  said:  "If  a  person,  by  his  prom- 
ises, or  by  any  fraudulent  conduct,  with  a  view  to  his  own 
profit,  prevents  a  deed  or  will  from  being  made  in  favor  of  a 
third  person,  and  the  property  intended  for  such  third  person 
afterwards  comes  to  him  who  fraudulently  prevented  the 
execution  of  the  will  or  deed,  he  will  he  held  to  be  a  trustee 
for  the  person  defrauded  to  the  extent  of  the  interest  intended 
for  him;  •  .  •  .  and  where  a  person  fraudulently  intercepts 
a  gift  intended  for  another  by  promising  to  hand  it  over  if 
it  is  left  to  him,  equity  will  compel  an  execution  of  the  prom- 
ise by  converting  such  person  into  a  trustee":  Perry  on  Trusts, 
sec.  181.  Pomeroy  states  the  doctrine  as  follows:  **  In  gen- 
eral, whenever  the  legal  title  to  property,  real  or  personal,  has 
been  obtained  through  actual  fraud,  misrepresentations,  con- 
cealment, or  through  undue  influence,  duress,  taking  advan- 
tage of  one's  weakness  or  necessities,  or  through  any  other 
similar  means,  or  under  any  other  similar  circumstances, 
which  renderit  unconscionable  for  the  holder  of  the  legal  title 
to  retain  and  enjoy  the  beneficial  interest,  equity  impresses  a 
constructive  trust  on  the  property  thus  acquired  in  favor  of 
the  one  who  is  truly  and  equitably  entitled  to  the  same,  al- 
though he  may  never  perhaps  have  had  any  legal  estate 
therein":  Pomeroy's  Equity  Jurisprudence,  sec.  1053. 

Within  this  general  principle,  if  Nichols  secured  this  deed 
by  giving  Mrs.  Gabiou  to  understand  that  it  was  in  support 
of  her  original  conveyance  to  Bardon,  then  he  is  chargeable 
as  trustee  for  Mitchell,  who  holds  the  Bardon  title. 

Marvin,  the  intervener,  according  to  his  own  confession, 
bought  with  actual  knowledge  that  the  title  was  in  litigation 
in  this  suit,  and  that  Mitchell  made  some  claim  to  the  land 
adverse  to  the  plaintiff.  It  is  not  important  that  he  bought 
before  defendants  served  their  answer,  and  consequently  may 
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not  have  known  the  particular  grounds  on  which  the  claim 
was  founded.  He  saw  fit  to  buy  without  *^  inquiring  of  d^ 
fendants  as  to  the  character  or  basis  of  their  claim,  and  is 
chargeable  with  notice  of  all  the  facts  which,  presumably, 
«uch  inquiry  would  have  given  him. 

Judgtnent  reversed,  and  new  trial  ordered. 

TRUflrra  Ex  MALBfxcro— Whbk  Aaisa.— A  tniat « tnalejlcio  taUm  wImb- 
«ver  a  person  aoquiret  the  legal  title  to  property  by  means  of  an  intantiooal, 
false,  or  fraudulent  rerUal  promise  to  hold  it  for  a  certain  apecifio  purpose^ 
«s,  for  example^  to  conrey  it  to  another,  or  reoonvey  it  to  the  grantor,  wid 
haying  thoi  obtained  the  title^  retains  and  elaima  the  property  as  his  •*&: 
Larmon  r.  Knight,  140  HI  232;  33  Am.  6t  Rep.  229,  and  note  with  thn 
cases  collected. 

HUSBAVD  AMD  WlTB— WirS*S  DBFEOnVB  DbK1>— EFPaCT  OF  SOBSBQVUT 

DiXD. — A  subsequent  eonyeyanee  by  the  hnaband  and  wife,  intended  m  n 
eonfirmatiou  of  the  first,  would  bare  the  effect  of  a  new  appointment  by  the 
wife,  if  the  first  deed  were  invalid:  Coryeil  v.  DimlOn,  7  Pa.  8t.  630;  49 
I>ee.  489.    See  the  extended  note  to  King  t.  Bhew^  28  An.  81  Bep.  8SL 


MooRB  V.  Norman. 

[68  MnnfOOTA,  81.] 

TxKDiK  With  Condition  Amnxxkd  Not  Valid. ^When  a  larger  snm  than 
that  tendered  is  in  good  faith  claimed  to  be  dne,  the  tender  is  not  effee> 
tual  if  it  is  coupled  with  such  conditions  that  the  aooeptance  of  i^  as 
made,  will  inyolve  an  admission  by  the  creditor  that  no  more  is  due. 

MORTOAOK,   LiKH    OP,   NOT    DI8CHABOKD    BT    COKDmONAL    TxMDnEL— The 

maker  of  a  note  already  past  its  maturity  and  still  in  the  hands  of  the 
payee  cannot  insist  upon  its  surrender  as  a  oonditton  precedent  to  the  pay- 
ment of  a  sum  asaerted  by  him  to  be  the  full  amount  of  the  balance  dne 
thereon,  but  allefred  by  the  payee  to  be  insufficient  to  liquidate  the  deb^ 
and  a  tender  thus  qualified  will  not  discharge  the  lien  of  a  mortgage 
given  to  secure  the  note. 
Payment,  What  Does  Not  Comhtitdtb.— A  mere  direction  by  the  maker 
of  a  note  to  his  agent  to  apply  thereon  money  which  he  has  receired  and 
holds  as  such  agent  does  not  constitute  a  legal  application  of  the  money 
by  reason  of  the  fact  that  the  same  person  is  also  the  general  agent  of 
the  payee  of  the  note,  unless  there  is  cTidence  that  he  consented,  ex* 
preshly  or  impliedly,  as  the  agent  of  snoh  peyee,  te  npply  the  Bsoaey  an 
directed. 

Thomas  J.  Knax^  for  the  appellant 

Oeorge  W.  TTtkon,  for  the  respondent 

®^  Dickinson,  J.  The  defendant  to  eecure  two  promiBflory 
Tiotes  executed  by  him  to  the  plaintiff,  mortgaged  certain  per> 
eoaal  property  to  her.     She  prosecutes  this  action  to  recover 
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poesession  of  a  part  of  the  mortgaged  property  by  virtue  of 
her  rights  as  such  mortgagee.  A  former  appeal  in  this  action 
18  reported  in  43  Minn.  428;  19  Am.  St.  Rep.  247.  The  only 
issue  to  which  reference  is  now  necessary  is  as  to  whether 
certain  payments  and  a  tender  of  payment  made  by  the  de- 
fendant were  sufficient  and  effectual  to  discharge  the  mort- 
gages. The  whole  transaction  on  the  part  of  the  plaintiff  was 
conducted  by  one  George  B.  Moore,  who  was  her  general 
agent. 

Long  after  the  maturity  of  the  notes  the  defendant  made  a 
tender  of  payment  to  the  plaintiff,  which  on  his  part  is  claimed 
to  have  been  sufficient  in  amount  with  payments  which  had 
been  previously  made,  to  complete  the  payment  of  the  debt, 
and  hence  to  discharge  the  mortgages:  Moor4  v.  Norman^  48 
Minn.  428;  19  Am.  8t.  Rep.  247.  The  plaintiff,  however,  then 
claimed  that  the  amount  tendered  was  not  sufficient  to  pay 
the  debt;  and  whether  it  was  so  or  not  was  One  of  the  issues 
in  this  case,  in  respect  to  which  the  plaintiff's  contention  that 
the  amount  was  insufficient  was  supported  by  evidence  which 
would  have  sustained  a  verdict  in  her  favor.  The  evidence 
tended  to  show  that  the  tender  was  accompanied  by  a  demand 
that  the  notes  be  surrendered;  that  such  surrender  was  re- 
fused, a  larger  sum  being  claimed  to  be  due;  but  ®*  that  the 
plaintiff  (by  her  agent,  who  held  the  notes)  offered  to  receive 
the  money  tendered  and  indorse  it  on  the  notes,  which  offer  the 
defendant  refused  to  accept.  The  court,  at  the  request  of  the 
defendant,  charged  the  jury  to  the  effect  that,  if  the  amount 
tendered  was  sufficient,  the  defendant  had  a  right  to  demand 
the  surrender  of  his  notes.  This  constitutes  one  of  the  errors 
assigned.  We  think,  as  applied  to  the  circumstances  of  this 
Ciise,  this  instruction  was  erroneous. 

It  may  be  stated  as  a  general  proposition,  applicable  at 
least  where  it  appears  that  a  larger  sum  than  that  tendered 
is  in  good  faith  olaimed  to  be  due,  that  the  tender  is  not  ef- 
fectual as  such  if  it  be  coupled  with  such  conditions  that  the 
acceptance  of  it,  as  tendered,  will  involve  an  admission  by 
the  party  accepting  it  that  no  more  is  due:  Leake  on  Con* 
tracts,  865,  866;  Addison  on  ContracU,  9th  ed.,  153;  2  Chitty 
on  Contracts,  1194;  Bowen  v.  Owen,  U  Q.  B.  130;  Finch  v. 
Miller,  6  Cora.  B.  428;  Evans  v.  Judkins,  4  Camp.  156;  Foord 
V.  NoU,  2  Dowh,  N.  S.,  617;  Thayer  v.  Brackeit,  12  Mass.  450; 
Wood  v.  Hitchcock,  20  Wend.  47;  Noyes  v.  Wyckoff,  114  N.  Y. 
204;  Holion  v.  Brovm,  18  Vt  224;  46  Am.  Dec.  148.     See,  fur- 
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ther,  m  support  of  the  general  rule  that  a  tender,  to  be  effee- 
tual,  must  be  absolute  and  unconditional,  Moore  v.  NormaUy^ 
Minn.  428, 434;  19  Am.  St.  Rep.  247;  Bank  of  Ben$on  v.  Hove^ 
46  Minn.  40,  42;  Balme  ▼•  Wambaugh,  16  Minn.  116.  The 
most  common  and  familiar  illustrations  of  the  propositioa 
above  stated  are  cases  where  the  tender  is  made  as  being  all 
that  is  due,  or  as  payment  in  full.  It  is  everywhere  held  that 
such  a  tender  is  not  good.  The  debtor  has  no  right  to  the 
benefit  of  a  tender,  as  having  the  effect  of  a  payment,  when  it 
is  burdened  with  such  a  condition  that  the  creditor  cannot 
accept  the  money  without  compromising  his  legal  right  to  re- 
cover the  further  sum  which  he  claims  to  be  due.  This  case 
falls  within  the  same  principle.  By  ofiering  to  pay  the  money 
only  upon  the  condition  that  the  plaintiff  deliver  up  the  notes 
(if  such  was  the  fact),  the  defendant  insisted  upon  a  condi- 
tion the  acceptance  of  which  would  at  least  seriously  compro- 
mise the  right  of  the  plaintiff  to  recover  any  more,  even  though 
it  should  be  true  that  the  amount  unpaid  exceeded  the  sum 
tendered.  The  acceptance  of  the  money  and  ®^  the  surren- 
der of  the  notes  would  be  at  least  strong  evidence  against  her 
in  the  nature  of  an  admission  that  the  notes  were  thereby 
fully  paid.  The  defendant  should  not  be  heard  to  assert  that 
a  mere  offer  to  pay  a  specified  sum,  less  than  was  supposed 
by  the  other  party  to  be  due,  has  the  effect  of  a  pay  men  t,  bo 
as  to  discharge  the  mortgage,  when  the  offer  was  burdened 
with  such  a  condition.  It  was  enough  for  his  protection  that 
the  plaintiff  would  have  received  the  money  offered  and  have 
indorsed  its  payment  on  the  notes  which  were  already  over- 
due and  still  in  the  hands  of  the  plaintiff.  If  the  defendant 
rejected  this  offer,  and  insisted  upon  the  surrender  of  the  notes, 
the  natural  and  only  reasonable  construction  to  be  put  upon 
his  conduct  was  that  he  insisted  that  the  tender,  if  accepted, 
should  be  accepted  as  payment  of  the  notes  in  full.  If  that  waa 
the  effect  of  the  tender  it  was  bad  under  all  the  authorities. 
A  mere  tender  should  not  be  effectual  to  discharge  the  lien  of 
a  mortgage  unless  it  be  certainly  sufficient  in  amount  and 
unburdened  with  any  conditions  which  the  debtor  has  not  a 
clear  right  to  impose:  See  Moore  v.  Norman,  43  Minn.  428;  19^ 
Am.  St.  Rep.  247,  and  Bank  of  Benson  v.  Hove^  45  Minn.  4(X 
A  new  trial  must  be  granted  for  the  reason  above  stated. 

We  will  refer  to  another  matter  by  way  of  caution. 

While  George  R.  Moore  was  the  general  agent  of  the  plain- 
tiff there  was  evidence  tending  to  show  (although  this  is  a 
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matter  of  controversy)  that  on  a  certain  occasion,  when  some 
property  of  the  defendant  was  sold,  he  acted  as  an  agent  of 
the  defendant,  and  as  such  agent  received  the  proceeds  of  the 
sale.  If  such  was  the  fact,  a  mere  direction  by  the  defendant 
to  him  to  apply  on  the  plaintiff's  notes  the  money  which  he 
(Moore)  had  received  and  held  as  the  agent  of  the  defendant 
would  not,  in  itself,  constitute,  or  be  legally  equivalent  to» 
such  an  application  of  the  money.  If  the  defendant's  agent 
disobeyed  such  instructions  and  applied  the  money  to  his 
own  use,  the  plaintiff  would  not  be  affected  thereby,  unless 
the  circumstances  were  such  that  it  could  be  considered  thai 
in  behalf  of  the  plaintiff,  as  her  agent,  he  consented  to  apply 
the  money  as  a  payment  on  her  notes.  Such  consept  need 
not  be  express.  If  the  defendant  engaged  Moore  to  be  present 
at  the  sale,  to  receive  the  proceeds  of  sales  made,  and  to  apply 
the  same  on  the  plaintiff's  *^  notes,  it  might  be  inferred,  ia 
the  absence  of  any  dissent  by  Moore,  that  he  acquiesced  ia 
this,  and  hence  that  when  he  received  the  money  he  received 
it  as  the  agent  of  the  plaintiff,  even  though,  for  some  other 
purposes  connected  with  the  sale,  he  might  have  acted  as  the 
agent  of  the  defendant  Of  course,  if  the  money  was  received 
by  him  as  her  agent,  it  was  as  though  it  had  been  received 
by  her  personally. 

Order  reversed.  ^^__^ 

TjnDia,  GoKDinoMAL.— A  tender  with  a  eondition  annezad  it  iiiTalidi 
HolUm  T.  Broum,  18  Vt.  224;  46  Am.  Dec.  148,  and  note;  Brwiklyn  Bank  t. 
De  Oramw,  23  Wend.  842;  86  Am.  Deo.  669,  and  note;  Hendermm  r.  Ca9§ 
County^  107  Mo.  60.  A  tender  mad8  tnbject  to  the  oondition  that  if  the 
amonot  offered  it  accepted,  it  will  be  in  fnll  fiayment  of  all  elaime,  it  invalidt 
Draper  T.  HIU,  48  Yt  439;  6  Am.  Hep.  292;  ByOer  r.  HiMMey,  17  Col.  628t 
hendermm  r.  Cam  County,  107  Mo.  6a  See,  further,  the  extended  note  to 
Moynahan  y.  Moore^  77  Am.  Dec  476b 

TxNDBB  Must  Bi  iob  Full  Amouxt.— An  offer  of  part  of  the  amonnt 

dne  doet  not  arail  tt  a  tender,  nor  if  refused  doet  it  operate  as  payment  pro 

ianta:  Fridge  v.  8taU,  8  0111  ft  J.  103;  20  Am.  Deo.  468;  MeDanieU  r.  Bank, 

29  Vt  230;  70  Am.  Dea  406.    An  offer  of  a  tnfficient  ram  in  tettlement  of 

one  claim  it  not  a  tender  when  made  conditional,  upon  the  acceptance  of  aa 

offer  of  an  intnfBcient  tnm  in  tettlement  of  another  claim,  the  whole  tnm 

offered  not  being  tnfficient  to  oover  both  claimtt  Sknek  r,  Chkago  etc  Ry* 

Co.,  78  Iowa,  883.    See  Moote  ▼.  Nvrmam^  48  Minn.  428;  19  An.  8t^  Bep. 

247,  and  note. 

AM.  8ft  av«  VOb 
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Plbadivo — ^DmimRBB*  Takkit  to  Part  ot  Complaimt  Omlt,  Whxh  Good. 
One  who  intervenes  in  a  tnit  in  which  there  are  several  defendanti^ 
and  in  separate  portions  of  his  oomplaint  sets  out  the  facts  upon  whidi 
his  claim  for  relief  against  each  of  them  is  based,  cannot  object  that  a 
demnrref  by  one  of  those  defendants  is  bad  becaose  taken  to  a  portion 
of  the  complaint  only,  when  the  portion  to  which  it  is  directed  embraces 
a  statement  of  all  the  facts  upon  which  the  intervener  fonnda  his  claim 
for  relief  against  that  particular  defendaatb 

CoHTRAOT  TO  Imstitutb  Foriolosdrb  PBooKKDiHoa  Oklt  ht  a  OKRTAnr 
Mannbb  Not  In  vaud,  Whbk.— A  provision  in  a  trust  deed  ezoontad  by 
a  railway  company  to  secure  an  issue  of  bouds,  by  which  it  is  atipnlated 
that  individual  bondholders  are  to  be  debarred  from  forecloaure  pro- 
ceedings until  the  trustee  has  been  requested  by  a  ressonable  propor- 
tion of  the  bondholders  to  institute  such  proceedings,  and  has  refused 
to  comply  with  that  request,  is  valid  and  obligatory.  Such  a  stipula* 
tion  does  not  diveat  the  bondholders  of  their  right  to  judicial  romodies^ 
but  merely  imposes  certain  conditions  upon  them  in  respect  to  the  ex- 
ercise of  that  right. 

IiiTBRVBifTio^r  IN  FoRXOLOSirRR  Prooibdikos,  Who  Mat  Objbct  id. — 
The  trustee  in  a  trust  deed  executed  by  a  railway  company  to  secure  aa 
issue  of  bonds,  and  providing  that  foreclosure  proceedings  by  the  indi* 
vidual  bondholders  are  not  to  be  resorted  to  until  the  trustee  has  refused 
to  comply  with  the  request  of  a  certain  number  of  the  bondholders  to 
institute  such  proceedings,  is  entitled  to  resist  the  application  of  indi- 
vidual bondholders  to  l>e  allowed,  contrary  to  that  provision,  to  interreno 
in  a  foreclosure  suit  already  instituted  by  himself. 

Cook  and  Dodge,  and  Akers  and  Lancaster y  for  the  appellant. 

Butler,  Stillman,  and  Hubbard,  and  Warner,  Richardson^ 
and  Lawrence,  for  the  respondent,  Central  Trust  Company  of 
New  York. 

Woods  and  Kingman,  and  Keith,  Evans,  Thompson,  and  Fair^ 
child,  for  the  Fidelity  Insurance  Trust  and  Safe  Deposit 
Company. 

Truesdale  and  Pierce^  for  the  Farmers'  Loan  and  Trust 
Company. 

^''  Vanderburgh,  J.  This  suit  is  brought  to  foreclose  a 
certain  mortgage  executed  by  defendant  railway  company 
to  the  Central  Trust  Company,  which  trust  company  has 
been  superseded  by  the  appointment  of  the  plaintiff,  Henry 
Seibert,  as  trustee  in  its  place.  The  defendants  Farmers' 
Loan  and  Trust  Company  and  Central  Trust  Company  are 
named  as  trustees  in  other  mortgages  executed  by  the  rail- 
way company. 
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The  intervener,  F.  H.  Griggs,  is  the  owner  of  bonds  secared 
l>y  the  mortgages  executed  to  tlie  last-named  trustees  in  trust 
^o  secure  the  bondholders  holding  bonds  issued  thereunder. 
In  the  first  three  paragraphs  of  the  complaint  in  interventioa 
reference  is  made  to  its  bonds  secured  bj  the  mortgage  held 
hj  the  Farmers'  Loan  and  Trust  Company  as  trustee,  and 
'therein  is  set  forth  the  facts  upon  which  the  intervener  bases 
his  claim  for  relief,  bj  way  of  the  foreclosure  of  that  mort- 
:gage,  on  his  application,  and  for  the  benefit  of  himself  and 
other  bondholders.  The  remainder  of  his  complaint  presents 
the  facts  upon  which  he  bases  a  similar  claim  in  respect  to 
his  bonds  secured  by  other  mortgages  executed  to  the  Central 
Trust  Company. 

1.  The  defendant  Farmers'  Loan  and  Trust  Company  de* 
cnurs  to  that  portion  of  the  intervener's  complaint  included 
in  the  three  paragraphs  referred  to  as  containing  the  plain- 
tiff's cause  of  action  against  it.  As  this  portion  of  the  com* 
plaint  embraces  a  statement  of  all  the  facts  upon  which  the 
intervener  claims  relief  against  it,  we  think  that  the  objection 
that  the  demurrer  is  1;^ad  because  taken  to  a  part  of  the  com* 
plaint  only  is  not  well  taken.  The  court  can  determine 
from  the  issue  thus  made  whether  or  not  the  intervener  is 
-entitled  to  any  relief  against  the  defendant  upon  the  facts 
«tated. 

The  intervener  alleges:  "That  in  the  mortgage  or  deed  of 
trust  executed  by  the  Minneapolis  and  St.  Louis  Railway 
<7ompany  to  the  Farmers'  Loan  and  Trust  Company,  bearing 
date  the  first  day  of  February,  1877,  and  securing  the  twenty- 
one  bonds,  and  the  coupons  therefrom,  held  and  owned  by 
intervener,  as  particularly  described  in  the  first  division  of 
this  intervener's  complaint,  it  is  provided,  among  other 
tilings,  in  article  6  thereof,  as  follows:  *In  case  default  shall 
he  made  in  the  payment  of  any  of  the  said  coupons,  or  semi- 
annual interest  upon  any  of  the  aforesaid  bonds,  at  the  time 
and  ^^'  in  the  manner  in  the  coupons  issued  therewith,  pro* 
Tided  the  said  coupon  has  been  presented,  and  the  payment 
of  the  interest  therein  specified  has  been  demanded,  and,  in 
case  such  default  shall  continue  for  the  period  of  four  months 
After  the  said  coupons  shall  have  become  due  and  payable, 
then  and  thereupon  the  principal  of  all  the  bonds  secured 
hereby  shall  become  immediately  due  and  payable,  any  thing 
contained  in  the  said  bonds  to  the  contrary  notwithstand- 
ing.' "^ 
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Inieryener  avers  that  all  of  his  said  described  coupons 
from  the  bonds  in  this  division  referred  to  have  been  presented 
for  payment  at  the  agency  of  the  said  Minneapolis  and  St 
Louis  Railway  Company  in  the  city  of  New  York,  and  the- 
payment  of  the  interest  therein  specified  has  been  demandedr 
and  payment  was  refused;  and  all  the  said  coupons  have  also- 
been  presented  for  payment  to  the  acting  treasurer  of  said 
Minneapolis  and  St.  Louis  Railway  Company,  at  the  city  of 
Minneapolis,  Minnesota,  and  the  payment  of  the  interest 
specified  was  demanded,  and  payment  was  refused,  and  de- 
fault has  been  made  in  the  payment  of  all  the  described 
coupons  from  said  bonds.  He  also  alleges  that,  excepting  aa 
to  the  several  coupons  aforesaid  which  became  due  and  pay* 
able  on  the  first  day  of  December,  1891,  such  default  as  to 
the  payment  of  all  said  coupons  has  continued  for  the  period 
of  more  than  four  months  from  the  several  dates  when  they 
severally  became  due  and  payable;  wherefore  intervener  avera 
that  the  principal  of  all  the  bonds  secured  by  said  mortgage 
or  deed  of  trust  in  the  division  referred  to  has  become  due^ 
and  payable  and  all  the  bonds  secured  by  the  said  mortgage 
are  now  due  and  payable;  that  by  artilSsle  9  of  said  mortgage 
it  is  provided — 

*'  That  it  shall  be  the  duty  of  the  trustee,  upon  proper  in* 
demnification  against  costs  and  expenses,'  to  execute  the 
power  of  entry  or  the  power  of  sale  by  said  mortgage  granted, 
or  both,  to  take  appropriate  proceedings  in  equity  or  at  law 
to  enforce  the  rights  of  tlie  bondholders,  in  case  of  any  de- 
fault  made  by  the  mortgagee,  upon  requisition  in  writing  as 
thereinafter  specified,  viz: 

"  1.  If  the  default  be  as  to  either  the  interest  or  the  prin* 
cipal  of  any  of  the  bonds  aforesaid,  such  requisition  upoa 
the  said  trustee  shall  be  by  holders  of  not  less  than  twenty* 
five  per  centum  of  the  ^*^  said  bonds  then  outstanding;  and 
upon  such  requisition  and  indemnification  it  shall  be  the 
duty  of  the  trustee  to  enforce  the  rights  of  the  bondholders 
under  these  presents  by  entry,  sale,  or  legal  proceedings,  as 
it,  being  advised  by  counsel  learned  in  the  law,  shall  deem^ 
most  expedient  for  the  interest  of  all  the  holders  of  the  said 
bonds. 

'*2.  But  it  is  expressly  understood  that  such  duty  of  the 
trustee  shall  be  at  all  times  subject  to  the  power  hereby  de» 
clared  of  a  majority  in  interest  of  the  holders  of  the  said  bonda 
by  requisition  in  writing,  signed  by  such  majority  to  instruct|. 


Jan.  1898.]    Sxibebt  v.  Minneapous  sra  Bt.  Ca  638 

• 
the  said  trustee  to  waive  suoh  default;  provided,  however, 

that  no  action  of  the  bondholders  in  waiving  such  default 

«hall  extend  or  be  taken  to  affect  any  subsequent  default,  or 

to  impair  the  results  arising  therefrom. 

*'  And  it  is  hereby  further  expressly  agreed  and  made  bind* 
ing  upon  each  and  every  holder  of  bonds  secured  hereby 
that  no  proceedings  at  law  or  in  equity  shall  be  taken  by  any 
bondholder  to  foreclose  the  equity  of  redemption  under  this 
instrument,  or  to  procure  a  sale  of  the  property  covered 
thereby,  independently  of  the  party  of  the  second  part, 
trustee,  or  its  successors  in  said  trust,  except  after  a  requisi* 
tion  shall  have  been  made  to  the  said  trustee  in  the  manner 
and  form  as  hereinbefore  provided,  and  also  until  after  a  re* 
fusal  of  the  said  trustee  to  comply  with  such  requisition 
according  to  the  provisions  herein  made  in  respect  thereta 

Intervener  submits  and  claims  that  the  said  provisions  of 
article  9  of  said  last-described  mortgage  are  void,  in  so  far  as 
they  attempt  to  deprive  the  holder  of  any  of  the  bonds  which 
may  have  become  due  by  default  in  payment  of  the  interest 
coupons,  or  the  holders  of  any  of  the  past-due  coupons,  from 
enforcing  the  remedy  whereby  he  might  have  his  lien  estab* 
lished  upon  the  mortgaged  property  without  the  requisition 
of  the  holders  of  not  less  than  twenty-five  per  centum  of  the 
aaid  bonds  then  outstanding;  that  said  provisions  are  in  fact 
an  attempt  to  oust  the  jurisdiction  of  any  court  to  entertain 
a  complaint  by,  or  give  relief  to,  the  holders  of  less  than 
twenty-five  per  centum  of  the  outstanding  bonds. 

The  principal  question  involved  in  this  appeal,  therefore,  is 
whether  the  provisions  of  article  9  above  quoted,  restraining 
proceedings  ^^^  fo»  foreclosure  on  the  part  of  individual 
bondholders  until  after  the  requisition  made  upon  the  trustees 
by  a  certain  proportion  of  the  bondholders  as  therein  pro- 
vided, and  a  refusal  by  him  to  comply  therewith,  is  valid  and 
obligatory  upon  the  individual  bondholders  as  respects  the 
onforcement  of  the  security. 

We  are  unable  to  see  why  the  bondholders,  subject  to  rea* 
!8onable  limitations,  may  not  be  bound  by  stipulations  in  the 
mortgage  of  this  character,  waiving  a  default,  and  providing, 
eubject  to  the  conditions  named,  for  the  foreclosure  by  the 
trustee  exclusively.  The  interests  of  the  bondholders  as  a 
olass  and  the  nature  of  the  security  are  to  be  considered. 
"^^They  are  agreements  which  the  bondholders  are  at  liberty 
to  make,  and  there  is  nothing  illegal  or  contrary  to  public 
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policy  in  them":  Chicago  etc.  R.  R.  Co.  v.  Fosdieh^  106  U:  S. 
47,  77.  Each  bondholder  enters  into  contract  relations  with 
each  and  all  of  his  co-bondholders.  His  right  to  appropriate- 
the  security  in  satisfaction  of  his  bond  in  such  lawful  manner 
as  he  may  choose  is  modified  not  only  by  the  express  pro-^ 
visions  of  tlie  mortgage^  but  by  the  peculiar  nature  of  the- 
security:  Gates  v.  Boston  etc.  R.  R,  Co.y  53  Conn.  846;  Shaw 
v.  Railroad  Co.,  100  U.  S.  605,  612;  Canada  Southern  By.  Co. 
V.  Gebhard,  109  U.  S.  534-537;  Guilford  v.  Minneapolis  etc 
By.  Co.,  48  Minn.  560;  81  Am.  St.  Rep.  694.  The  legislature 
would  have  had  an  undoubted  right  to  have  incorporated,  in 
the  enabling  statute  authorizing  the  execution  of  the  mort- 
gage and  the  issuance  of  the  bonds  secured  thereby,  a  pro- 
vision requiring  the  mortgage  to  contain  similar  stipulations: 
HoweU  V.  WesUrn  R.  R.  Co.,  94  U.  S.  468-466. 

It  is  clear,  then,  that  it  would  be  competent  for  the  bond. 
holders  themselves  to  agree  to  them.  They  are  to  be  treated 
Bs  stricti  juris,  but  nevertheless  are  to  be  reasonably  constraed 
in  view  of  the  nature  of  the  mortgage,  which  is  the  common 
security  for  all  the  bondholders,  and  the  purposes  to  be  sub- 
served in  making  them.  There  is  no  doubt  that  the  parties 
could  lawfully  provide  in  the  same  instrument  for  a  reason* 
able  extension  of  the  time  for  the  commencement  of  foreclosure 
proceedings,  to  be  determined  at  the  option  of  a  majority 
of  the  bondholders:  Nute  v.  Hamilton  Mut.  Ins.  Co.,  6 
Gray,  **•  174.  But  the  waiver  of  the  default  provided  for 
in  this  instance  amounts  substantially  to  the  same  thing* 
So  the  mortgage  might  have  been  so  drawn  as  to  permit  fore. 
closure  proceedings  to  be  instituted  only  after  default  in  the 
payment  of  the  principal  debt  or  some  part  of  it.  The  stipu- 
lation for  the  waiver  of  the  default  in  the*  payment  of  interest 
is  in  principle  no  dififorent. 

Again,  the  trustee,  as  mortgagee,  representing  the  interests 
of  all  the  bondholders  as  beneficiaries,  is  the  proper  part7 
to  institute  foreclosure  proceedings,  but,  if  he  unreasonably 
neglects  or  refuses  to  discharge  his  duty  in  the  premises,, 
doubtless  any  bondholder  may  bring  an  action  to  enforce  the 
security  for  the  common  benefit:  Chicago  etc.  R.  R.  Co.  v.  Fos^ 
dick,  106  U.  S.  68.  Why  may  not  the  mortgage  in  the  com- 
mon interest  stipulate  the  conditions  under  which  this  right 
may  be  exercised  by  the  bondholders,  and,  in  order  to  avoid 
the  risk  of  rash  or  arbitrary  proceedings,  which  might  result 
in  great  injury  to  the  security,  provide  that  no  such  proceed* 
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ings  should  be  instituted  by  an  individual  bondholder,  except 
upon  the  refusal  of  the  trustee  to  obey  the  requisition  of  a 
reasonable  number  of  the  bondholders?  It  is  not  the  inten- 
tion or  effect  of  sach  conditions  or  stipulations  to  divest  the 
bondholders  of  their  right  to  judicial  remedies,  or  to  oust  the 
courts  of  their  jurisdiction;  it  is  merely  the  imposition  of  cer- 
tain conditions  upon  themselves  in  respect  to  the  exercise  of 
that  right.  And  this  distinction  is  well  recognized  by  the 
courts:  Gasser  v.  Sun  Fire  Office^  42  Minn.  815,  and  cases; 
Ouilfard  v.  Minneapolis  etc,  Ry.  Co.^  48  Minn.  560;  81  Am. 
St.  Rep.  694  The  provisions  of  this  mortgage  are  not,  we 
think,  unreasonable  or  invalid. 

It  is  suggested  that  the  trustees  in  the  several  mortgages 
have  no  right  to  raise  this  question,  but  we  think  the  pro- 
TiBions  in  question  were  intended  for  the  benefit  of  the  bond- 
holders, as  well  as  the  mortgagor,  and  therefore  the  trustees, 
who,  we  may  assume,  represent  the  majority  of  the  bond- 
holders, are  entitled  to  object  to  the  relief  sought  by  the  de- 
fendant, on  the  ground  that  it  is  contrary  to  the  stipulations 
in  the  mortg<age  above  referred  to.  It  is  also  urged  that  the 
Central  Trust  Company,  which  is  trustee  in  several  .mort- 
gages, cannot  properly  act  for  the  interests  of  the  various 
bondholders  ^^^  which  are  conflicting.  However  this  may 
be,  we  fail  to  see  how  that  fact  can  affect  the  question  raised 
by  the  demurrer,  because,  if  the  provisions  of  the  mortgage 
we  have  been  considering  are  valid,  the  intervener  has  no 
standing  in  court  to  have  the  mortgages  foreclosed. 

Orders  affirmed,  

IvTBRVEVTioiT. — Who  Mat  Bbcomb  Intbrvenbrb:  See  the  extended  not* 
to  Laercix  t.  Menard,  16  Am.  Deo.  162,  163,  and  Deni$  t.  Speneer,  51  Minn. 
259;  anfe,  p.  499,  and  note. 

Plbadino.— Ij  Aht  Onb  Coukt  ni  a  Complamt  Li  Good  a  demnrrer 
to  the  whole  most  be  overrnled,  though  the  other  connte  are  bad  in  inb- 
•Unce:  United  State»  t.  WhUe,  2  Hill,  59;  37  Am.  Deo.  374;  Lane  t.  LevU" 
Han,  2  Ark.  76;  37  Am.  Deo.  769;  Freelantl  r.  MeOulUmgh^  1  Denioy  414;  43 
Am.  Deo.  085;  8miik  v.  SaJanum^  1  CoL  176;  91  Am.  Deo.  711. 
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Thomson-Houston  ELSCTBro  Go.  v.  Palmbb. 

[82  MzmOMTA,  174.] 

PUADnra— FoBBiON  Laws  Nbkd  Not  Bb  Spsoiallt  Plvadkd,  Wsbv.— 
The  mla  that  fonign  Uwi  most  bo  pleaded  and  proved  like  other  facte 
b  not  applioable  when  they  eoneiet  of  mere  mattere  of  eridenee. 
Henoe,  nndera  general  plea  of  payment,  it  ie  competent  for  a  debtor  to 
prove  that,  according  to  the  lawi  of  a  sistor  etato  apon  which  the  nature 
of  hia  obligation  depends,  a  creditor's  acceptance  of  his  debtor's  prom« 
issory  noto  for  a  pre-existing  debt  operatee  aa  an  extinguiehment 
thereof. 

Teuit— BiFior  OF  Btidbnoi,  Whbn  a  Qunnow  loa  tbm  Ooust.— 
Where  the  evidence  as  to  the  law  of  another  stato  consists  entirely  of 
the  jndicial  opinions  of  that  state,  the  question  of  their  oonstmctioa 
and  effect  is  one  for  the  court  alone. 

CoXTRAOis — ^Lkx  Looi. — ^The  question  whether  the  giving  of  a  promiieorj 
noto  for  an  antecedent  debt  operates  as  a  payment  and  extingniahment 
thereof  is  one  which  goes  to  the  force  and  effect  of  the  contract  itael^ 
and  must  therefore  be  determined  bj  the  law  of  the  etato  where  the 
oontract  was  entered  into. 

Btidbvob— Pabol  Proov  ot  GoNTBirrs  of  Lbttbrb,  Whbv  PBBmasiBiJL 
A  sufficient  foundation  for  the  introdnction  of  secondary  proof  of  tho 
eontento  of  letters  from  the  plaintiff  to  one  of  the  defendanta  is  laid  by 
showing  that  the  latter  is  beyond  the  jurisdiction  of  the  oourt»  and 
that,  while  his  deposition  was  being  taken  in  another  states,  be  refnaed 
to  produce  the  letters  in  question,  the  terms  in  which  his  refusal  wraa 
couched  being  such  as  to  indicate  dearly  that  he  was  acting  in  the  ia« 
tereet  of  hie  co-defendant. 

Thb  Illinois  cases  upon  which  the  court  based  its  judg- 
ment are  as  follows:  Fridley  v.  Bawen^  5  Bradw.  191; 
Morrison  v.  Smith,  81  111.  221;  White  ▼.  Jones,  88  111.  169; 
Oage  y.  Letoisj  68  111.  604;  Anderson  v.  Armstead,  69  111.  452; 
Yates  y.  Valentine,  71  111.  643;  Kappes  y.  Oeot^ge  E.  White 
Hard  Wood  Lumber  Co.,  1  Bradw.  280;  SmaUey  y.  Edey,  19 
111.  207;  Ralston  y.  Wood,  15  111.  169;  68  Am.  Deo.  604; 
HoodUse  y.  Reid,  112  111  106;  Cox  y.  Reiser,  16  Bradw. 
432;  WaUh  y.  Lennon,  98  111.  27;  88  Am.  Rep.  76;  Wilhelm  y! 
Schmidt,  84  111.  183. 

F.  B.  Wright,  for  the  appellant 

Samuel  A.  Anderson,  for  the  respondent. 

ivv  Mitchell,  J.  This  action  was  brought  on  an  account 
for  goods,  wares,  and  merchandise,  sold  and  delivered  in 
Chicago,  Illinois,  by  plaintifif  to  defendant  and  one  Thomp- 
son. Thompson  was  a  nonresident,  and  was  not  seryed  with 
process,  and  neyer  appeared,  so  that  the  action  proceeded 
against  Palmer  alone.    His  principal  defense  was  that  tbm 
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4icconnt  had  been  paid  by  promissory  notes  executed  by 
Thompson  and  indorsed  by  .himself,  and  which  he  alleged 
plaintiff  received  and  accepted  as  payment  of  the  acconnt. 
The  giving  and  receiving  of  the  notes  for  the  amount  of  the 
account'  (a  pre-existing  debt)  was  not  disputed. 

Although  casually  signed  in  Missouri  the  notes  were  de- 
livered and  were  payable  in  Illinois;  and  it  is  not  questioned 
but  that  they  were  Illinois  contracts,  and,  as  respects  their 
nature  and  obligatory  force,  governed  by  the  laws  of  that 
«tate;  the  only  contention  being  as  to  whether  the  law  of  that 
state  JOT  that  of  Minnesota  applied  in  determining  whether 
they  operated  to  pay  and  extinguish  the  original  debt. 

On  the  trial  there  was  no  evidence  of  an  express  agreement, 
t>ne  way  or  other,  on  the  subject,  and  no  circumstances  (at 
least  none  favorable  to  plaintiff)  from  which  any  agreement 
<K)uld  be  implied,  unless  it  was  the  mere  fact  that  the  notes 
had  been  given  and  received.  Upon  the  motion  for  a  new 
trial  the  court  below,  contrary  to  his  rulings  on  the  trial,  held 
that  the  law  of  Illinois  applied;  and  that  the  law  of  that 
state,  differing  from  that  of  Minnesota,  was  that,  in  the  ab- 
sence of  any  agreement  of  the  parties  to  the  contrary,  the 
giving  and  receiving  of  the  debtor's  promissory  note  for  a 
pre-existing  debt  due  on  simple  contract  constituted  payment 
and  extinguishment  of  the  original  debt.  As  the  evidence  as 
to  the  law  of  Illinois  consisted  entirely  of  the  judicial  opin* 
ions  of  that  state,  the  question  of  their  construction  and  effect 
was  one  for  the  court  alone:  Di  Sora  v.  PhUlippSf  10  H.  L.  Cas. 
624;  Kline  v.  Baker,  99  Mass.  255. 

Neither  is  there  any  thing  in  plaintiff's  point  that  the  law  of 
Illinois  should  have  been  specially  pleaded.  Having  pleaded 
payment,  ^^®  the  defendant  was  entitled  to  introduce  evi* 
dence  of  any  facts  tending  to  prove  that  plea.  The  rule,  of 
course,  is  that  the  courts  will  not  take  judicial  notice  of  the 
laws  of  another  state  or  country,  differing  from  our  own,  but 
that  they  must  be  pleaded  and  proved  the  same  as  any  other 
facts.  But  this  rule  does  not  require  such  laws  to  be  pleaded 
when  they  consist  of  mere  matters  of  evidence.  They  stand 
on  the  same  footing  as  any  other  fact,  to  be  pleaded  only 
when  they  are  issuable,  as  distinguished  from  probative  or 
evidential  facts. 

It  is  urged  that  the  trial  court  misconstrued  the  judicial 
decisions  of  IHinois,  and  that  in  fact  the  law  of  that  state  is 
the  same  as  that  of  Minnesota.    In  determining  this  ques- 
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fcion  we  have  necesBarily  had  to  confine  our  consideration  to 
the  particular  decisiona  introduced  in  evidence.  As  the  coart 
below  very  correctly  remarked,  if  the  law  of  that  state  was 
to  be  determined  by  the  obiter  dicta  in  the  numerous  decisions 
of  its  courts  there  might  be  very  grave  doubt  and  uncer* 
tainity  as  to  what  the  law  of  Illinois  is. 

This  is  shown  by  the  fact  that  several  of  their  decisions  are 
cited,  carelessly  perhaps,  by  text-writers,  as  authority  for  the 
common-law  rule  which  obtains  in  this  and  most  of  the  other 
states;  and  we  are  by  no  means  certain  what  the  courts  of 
that  state  will  decide  the  law  to  be  when  they  are  squarely 
confronted  with  the  question  after  full  argument.  But,  like 
the  court  below,  we  think  that  White  v.  Jonee^  38  111.  159,  lays 
down  what  is  often  called  the  '*  Massachusetts  rule,"  and  is 
an  authority  in  favor  of  defendant's  contention,  and  that^ 
keeping  in  mind  the  difference  in  the  facts,  and  the  distino^ 
tion  between  what  was  essential  to  the  decision  of  the  respect* 
ive  cases  and  what  is  mere  dictum^  this  case  is  not  overruled 
by  WUhelm  v.  Schmidt,  84  111.  187. 

We  therefore  conclude  that  the  law  of  Illinois  is  that  the 
taking  of  the  debtor's  promissory  note  for  a  pre-ezi&ting  debt 
is  prima  facie  payment — that  is,  operates  as  payment  and 
extinguishment  of  the  original  debt — unless  the  parties  have 
agreed  to  the  contrary;  while  the  law  of  this  state  ia  that 
it  does  not,  unless  the  parties  have  agreed  that  it  shall 
have  that  effect.  Of  course,  we  do  not  mean  that  the  agree* 
ment  to  make  the  case  exceptional  must  be  express,  for  in 
either  state  such  an  agreement  may  be  applied  from  circum*^ 
stances;  ^^*  but  what  we  do  mean  is  that  where,  as  in  thia 
case,  there  is  no  express  agreement  on  tiie  subject,  and  no 
circumstances  from  which  an  agreement  can  be  implied — 
nothing  but  the  bare  fact  that  the  note  was  given  and  re* 
ceived — then,  in  Illinois,  the  note  extinguishes  the  debt, 
while  in  this  state  it  would  not,  unless  the  note  itself  ia 
paid. 

The  question,  then,  remains,  which  applies  to  this  case,  the 
law  of  Illinois  or  the  law  of  Minnesota?  There  is  no  contro- 
versy as  to  the  general  rule  on  the  subject,  the  only  difficulty 
being  as  to  its  application.  In  respect  to  all  questions  as  to 
forms,  or  methods,  or  conduct  of  process,  or  remedy,  including 
mere  rules  of  evidence,  the  law  of  the  forum  governs;  but  the 
settled  doctrine  of  public  law  is  that  personal  contracts  are  to 
have  the  same  validity,  interpretation,  and  obligatory  force 
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in  every  other  country  (unless  against  its  public  policy)  which 
they  have  in  the  country  where  they  were  made:  2  Kent'» 
Commentaries,  257,  268.  The  lex  lod  contracitia  (referring  to 
the  place  of  the  seat  of  the  contract,  as  distinguished  from  the^ 
place  where  it  may  casually  happen  to  have  been  signed,  and 
which  may  govern  in  mere  matters  of  form  or  solemnization) 
is  prima  jfacie  that  which  the  parties  intended  to  apply,  and 
therefore  the  law  which,  in  the  absence  of  circumstances  in* 
dicating  a  different  intention,  ought  to  prevail  in  all  matters- 
pertaining  to  the  right  and  merit  of  the  contract,  or  what  the^ 
civilians  call  **  naturalia  contractus.**  This  doctrine  is  perhaps- 
as  clearly  and  tersely  stated  by  Tindall,  C.  J.,  as  any  one,  as- 
follows:  "So  much  of  the  law  as  affects  the  rights  and  merit 
of  the  contract — all  that  relates  ad  litis  decisioiiem-^B  adopted 
from  the  foreign  country;  and  so  much  of  the  law  as  affects- 
the  remedy  only — all  that  relates  ad  litis  ordinationem — i» 
taken  from  the  lexfori^  where  the  action  is  brought":  Huber 
y.  Steinery  2  Scott,  304.  Of  course  he  was  speaking  of  per-^ 
sonal  contracts.  The  law  of  the  place  of  making  the  contract,, 
if  it  is  to  be  there  performed,  enters  into,  and  forms  a  part  of,, 
the  contract  as  to  all  questions  touching  its  obligation  and 
interpretation;  as,  for  example,  whom  it  binds,  and  to  what 
extent;  what  is  included  and  what  is  excluded.  Whoever 
contracts  in  a  country  is  presumed  to  know  its  law,  and  what* 
ever  he  does  not  express  plainly  he  refers  to  the  interpretation 
of  ^^^  the  law,  and  wills  and  intends  that  which  the  law  itself 
wills  and  intends.  This  is  included  in  the  contract,  without 
being  expressly  mentioned,  by  operation  of  law.  Applying 
these  principles  to  the  case  in  hand,  we  are  of  opinion  that 
the  question  whether  the  giving  of  these  promissory  notea 
operated  as  a  payment  and  extinguishment  of  the  antecedent 
debt  is  one  which  goes  to  the  force  and  effect  of  the  contract 
itself  and  is  not  a  mere  rule  of  evidence,  and  therefore  the 
law  of  Illinois  applies.  To  hold  otherwise  would,  it  seems  U> 
us,  be  to  make  a  contract  for  parties  different  from  that  which 
they  made  for  themselves.  Suppose,  for  example,  as  in  this 
case,  the  contract  is  made  in  Illinois,  and  the  party  gives  his 
note  for  an  existing  debt,  without  any  express  agreement  as 
to  its  effect  on  the  original  debt,  and  in  the  absence  of  any 
circumstances  from  which  any  agreement  to  make  the  case 
exceptional  can  be  implied.  By  the  laws  of  that  state,  with 
reference  to  which  he  presumably  contracts,  it  extinguishes 
the  original  debt,  and  thereafter  his  only  liability  is  on  his 
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note.  But  if  he  is  sued  in  this  stale  on  the  original  debt,  if 
our  law  is  to  apply,  he  is  liable,  notwithstanding  bis  implied 
contract  to  the  contrary.  Suppose,  on  the  other  band,  the 
contract  is  made  in  Minnesota,  and,  the  note  not  being  paid, 
the  creditor  sues  on  the  original  debt  in  Illinois.  If  the  law 
of  that  state  applies,  his  action  must  fail,  although  he  took 
the  note  in  reliance  on  the  laws  of  this  state,  without  any  in- 
tention thereby  to  discharge  or  release  the  original  debt.  It 
fleems  to  us  that  this  is  more  than  a  question  of  remedy,  but 
goes  to  the  right  of  the  contract.  So  far  as  we  can  find. 
New  Hampshire  is  the  only  state  in  which  the  question  in 
this  precise  form  has  ever  been  passed  on.  It  is  there  held 
that  it  is  the  law  of  the  state  where  the  note  was  given  which 
applies:  If^ard  v.  HoweySS  N.  H.  86.  See,  also.  Pecker  v.  Kmir 
nieon,  46  N.  H.  488,  and  GUman  v.  Stevens,  63  N.  H.  342.  The 
doctrine  of  these  cases  is  cited  approvingly  in  Parsons  on  Con- 
tracts, 719.  Ely  V.  Jamea,  123  Mass.  36,  although  not  an  au- 
thority on  the  question,  is  suggestive,  for  the  reason  that  some 
of  the  points  raised  would  naturally  have  been  otherwise  dis- 
posed of  had  the  court  considered  that  they  involved  merely 
a  rule  of  evidence,  to  be  determined  by  the  law  of  the  forum. 

Counsel  for  plaintiff  relies  greatly  on  Hoadley  v.  Northern 
Transportation  ^^^  Co.^  116  Mass.  304,  16  Am.  Rep.  106,  and 
at  first  sight  it  would  seem  more  nearly  an  authority  in  hii 
favor  than  any  other  case  cited.  But,  without  considering 
whether  that  case  was  rightly  decided,  we  think  it  is  clearly 
distinguishable  from  the  present  The  question  there  was 
merely  one  of  evidence  of  plaintiff's  assent  to  the  terms  of  the 
bill  of  lading. 

With  reference  to  another  trial,  we  may  add  that  we  are  of 
opinion  that  sufficient  foundation  was  laid  for  the  introduc- 
tion of  secondary  evidence  of  the  contents  of  the  letters  from 
plaintiff  to  Thompson.  Plaintiff  had  done  all  that  it  could 
do  to  procure  the  originals  in  Thompson's  possession.  He 
was  beyond  the  jurisdiction  of  the  court,  and  could  not  be 
reached  by  process.  When  his  deposition  was  being  taken  in 
Kansas,  on  his  cross-examination,  plaintiff  called  for  the  pro- 
duction of  the  letters,  which  Thompson  positively  refused  to  do, 
and  in  such  terms  as  to  indicate  clearly  that  he  was  acting 
in  th9  interest  of  the  defendant.  It  is  not  material  that  his 
deposition  was  being  taken  on  motion  of  defendant,  and  not  of 
plaintiff:  Stephen's  Digest  of  the  Law  of  Evidence,  art  71  k 

Order  affirmed. 
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WoKBon  Laws— Nionsirr  iob  Pliadhto.— Tfaa  Uwa  of  »  tbter  ttat* 
miut  Im  averred  and  proTed  as  any  other  fact:  Bank  of  Commerce  ▼.  Fnqua, 
11  Mont.  285;  S8  Am.  Sfc.  Rep.  461,  and  note;  Cineimuxti  etc  B.  JL  Co.  r. 
MeMuikm.  117  Ind.  43tf;  10  Am.  St.  Rep.  67,  and  note;  PecM  r,  Hibbatd,  29 
Yl  698;  62  Am.  Dea  605;  Momh,  v.  Wash,  Breeae,  89;  12  Am.  Dm.  188; 
ConUnenial  NaL  Bank  ▼.  McQtoeh,  73  Wia.  832. 

Etidbicb— Paeol  of  Contbnts  or  Lsmau. — ^Parol  evidence  of  the  oon* 
tenta  of  a  letter  is  inadmissible  unless  the  letter  is  produced  or  its  loss  or 
dostmetion  aooonnted  for:  Ewndnnigh  ▼.  Bwihem  Imp.  Co.,  112  N.  0.  751} 
S4  Am.  St.  Bep.  528. 

CoHTBAcn.^Ln  Loco,  Whms  Qoymbjsbi  See  MiUer  t.  Wibon.  146  IlL 
628;  87  Am.  St.  Bep.  186,  and  note;  Forepaugh  ▼.  Delaware  etc.  B.  B.  Co., 
128  Pa.  St.  217;  15  Am.  St  Bep.  672;  Woodward  ▼.  ^roob,  128  SI.  222;  15 
Am.  St  Rep.  104,  and  note;  Bobinmm  r.  Qneen,  87  Tenn.  445;  10  Am.  St 
Rep.  60Qt  and  extended  note. 
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[62  MnnmoTjL,  181.] 

Tvmuo  Lahss— IniTANovoF  Pativt  to  Lamo  BoRDnmro  ov  Msahdirbd 
Laki,  Brr»rr  or.— After  the  United  States  has,  by  patent,  disposed^ 
without  reserration  pr  restriction,  of  lands  bordering  on  a  meandered 
lake^  they  have  nothing  further  to  convey,  and  therefore  a  subsequent 
patent  to  land  formed  outside  the  meander  line  by  the  gradual  drying 
up  of  the  lake  is  inoperative  and  void. 

BovHDABiBS.— A  MiANDKB  LiNE  Is  NoT  A  BOUNDARY,  the  Water  whoso 
body  is  meandered  being  the  true  boundary,  whether  the  meander  lina 
actually  coincides  with  the  shore  or  not 

TuBUO  Lahdb,  CoNSTBUcrioN  OP  Grants  op,  bt  What  Law  Dbtbbicinbd. 
Where  public  lands  bounded  on  streams  or  other  waters  are  granted  by 
the  United  States  without  reservations  or  restrictions,  the  riparian 
rights  of  the  grantee  are  determined  by  the  law  of  the  state  in  which 
the  lands  are  situated. 

BiPABiAB  Biobts  of  Ownbrs  OF  Land  Bobdbbino  on  Lakis.— By  th* 
common  law,  the  same  rules  as  to  riparian  rights  which  apply  to  streama 
apply  also  to  lakes  or  other  bodies  of  still  water.  Hence,  if  a  mean- 
dered lake  is  non-navigable  in  fact,  the  patentee  of  land  bordering 
thereon  takes  to  the  middle  of  the  lake,  while,  if  the  lake  is  navigablo 
in  faet  its  waters  and  bed  belong  to  the  state  in  its  sovereign  capacity, 
aod  the  riparian  patentee  takes  the  fee  only  to  the  waters'  edge,  but 
with  all  the  rights  incident  to  riparian  ownership  on  navigable  waters, 
including  the  right  to  accretions  or  relictions  formed  in  front  of  hia 
land  by  the  action  or  recession  of  the  water. 

Watdui  and  Watbboovb8I&— Natioablb  Watbbs,  What  Abb.— Navi* 
gable  waters  iiielude  not  only  those  in  which  the  tide  ebbs  and  flows, 
bnt  those  which  are  navigable  in  fact,  and  afford  a  channel  for  com» 
meroe  or  subserve  any  other  beneficial  public  use. 

Suit  for  partition  of  land  which  had  formerly  been  the  bed 
of  a  lake.  The  state  was  made  a  party  for  the  purpose  of  de- 
termining whether  it  had  any  interest  in  the  land,  ahd  the^ 
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answer  filed  in  its  behalf  alleged,  among  other  things,  that 
by  the  act  which  Congress  passed  in  1857,  authorizing  a  state 
government;  the  waters  of  the  lake  had  been  made  a  common 
highway,  free  to  all  citizens,  and  that  the  title  to  those  waters 
thereupon  vested  in  the  state  and  had  ever  since  continued 
therein.  On  the  trial  the  plaintiffs  proved  that,  in  1856,  all 
the  lands  bordering  on  the  lake  had  been  patented,  without 
«ny  reservation  to  purchasers,  from  whom  the  plaintiffs  and 
their  cotenant  had  since  acquired  title;  that  in  1860  the  lake 
had  receded  considerably,  that  the  land  thus  formed  had 
been  surveyed  by  the  federal  government  and  granted  to  one 
<jilmore,  who  afterwards  conveyed  to  the  plaintiffs;  that  there- 
after  the  lake  had  continued  to  recede,  and  finally  left  its  bed 
completely  dry.  The  plaintiff  had  judgment  against  the 
«tate,  which  was  declared  to  have  no  interest  in  the  land  to 
be  partitioned. 

Mosea  E.  Clapp^  attorney  general,  H.W  Childe,  and  W.  N. 
JoneSy  for  the  appellant. 

Stryker  and  If oore,  permitted  to  file  a  brief,  as  being  of 
counsel  for  parties  in  other  cases  involving  the  same  questions 
as  the  present  suit 

U.  L.  Lamprey^  pro  se. 

leo  Mitchell,  J.  In  1858,  at  the  time  of  making  the 
United  States  survey  of  sections  four  (4),  five  (5),  eight  (8), 
and  nine  (9),  township  twenty-eight  (28),  range  twenty-two 
(22),  there  was  in  the  center  of  these  four  sections  a  shallow, 
non-navigable  lake,  comprising  about  three  hundred  acres, 
which  the  government  surveyor  meandered,  in  accordance 
with  the  rules  and  instructions  of  the  department,  '*to  mean- 
der all  lakes  and  deep  ponds  of  the  area  of  twenty-five  acres 
and  upwards"  (1  Lester,  Land  Laws,  714),  and  in  doing  so 
ran  the  meander  lines  substantially  along  the  margin  of  the 
lake.  The  lake  and  the  meanders  thereof  appear  on  the  offi- 
cial plat  of  the  survey,  and  are  referred  to  in  the  field  notes. 
By  this  survey  the  lands  bordering  on  the  lake  were  sub- 
divided into  fractional  governmental  subdivisions  and  lots, 
the  lake  forming  the  boundary  thereof  on  one  side.  The 
survey  and  plat  were  approved  by  the  secretary  of  the  interior 
in  1854.  Subsequently,  and  prior  to  1856,  the  United  States, 
by  patents,  conveyed,  without  reservation  or  restriction,  to 
various  parties,  all  of  these  lands,  which  were  described  in 
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the  patents  by  their  governmental  subdivision  or  lot,  accord- 
ing to  the  plat  and  survey,  which  were  referred  to  in,  and 
fiiade  part  of,  the  patents.  By  sundry  mesne  conveyances 
from  the  patentees,  the  plaintiffs  and  defendant  Metcalf  have 
become  the  owners  of  all  these  riparian  lands.  Since  the  ^ 
survey  in  1853  the  lake  has  been,  through  natural  causes, 
gradually  and  imperceptibly  drying  up,  until  now  its  former 
bed  is  all  dry  land. 

In  1860,  after  the  lake  had  partially  dried  up,  the  Unitel 
Slates  *•*  land  department  caused  a  survey  to  be  made  of 
the  land  constituting  that  part  of  the  former  bed  of  the  lake 
situate  between  the  original  meander  line  and  the  then  exist- 
ing margin  of  the  lake,  and  in  1873  assumed  to  issue  a  patent 
therefor  to  one  Gilmore,  who  subsequently  conveyed  to  plain- 
tiffs and  Metcalf,  who  assert  title  to  the  former  bed  of  the  lake 
both  as  grantees  of  the  riparian  lands  according  to  the  orig- 
inal survey  of  1853,  and  also,  in  part,  under  the  Gilmore  pat- 
ent. The  state,  on  the  other  hand,  claims  that  the  Gilmore 
patent  is  void,  and  that  the  patents,  according  to  the  original 
United  States  survey,  only  conveyed  the  land  to  the  margin 
of  the  lake,  as  it  then  existed,  and  that  the  former  bed  of  the 
lake  belongs  to  the  state,  in  its  sovereign  capacity.  In  the 
pleadings  the  state  also  asserted  title  under  the  "swamp-land 
grant"  from  the  United  States;  but  this  claim  was  aban- 
doned on  the  trial,  and  very  properly  so,  because,  for  manifest 
reasons,  it  was  entirely  untenable. 

It  will  be  thus  seen  that  the  question  presented  is,  what 
rights  in  or  to  the  soil  under  water  does  the  patentee  of  land 
bounded  by  a  meandered  inland  lake  acquire  by  his  patent? 
The  same  question  was  suggested  in  Huntsman  v.  Hendricks^ 
44  Minn.  423,  but  not  decided,  in  view  of  its  great  impor- 
tnnce,  and  the  fact  that  it  was  not  fully  argued  by  counsel. 

The  importance  of  the  question,  both  to  the  public  and  to 
riparian  owners,  is  apparent,  when  we  consider  that  there  are 
many  thousands  of  such  lakes  in  this  state,  whi(;h,  although 
most  of  them  may  not  be  adapted  for  navigation,  in  its  ordi- 
nary commercial  sense,  have  been,  from  the  earliest  settle- 
ment of  the  state,  resorted  to  and  used  by  the  people  as 
places  of  public  resort,  for  purposes  of  boating,  fishing,  fowl- 
ing, cutting  ice,  etc.,  and  the  further  fact  that  observation 
teaches  that  the  waters  of  many  of  these  lakes  are,  from 
natural  causes,  slowly,  but  imperceptibly,  receding,  so  that  a 
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part  of  what  was  their  bed,  when  sarvejed,  has,  or  in  time 
will,  become  dry  land. 

The  right  of  the  public  to  use  these  lakes  for  the  purposes 
referred  to,  as  well  as  the  right  of  riparian  owuers  to  these 
relicted  lands,  and  consequently  their  right  of  access  to  the 
water  after  such  reliction  occurs,  are,  therefore,  all  involved 
in  the  question  presented.  The  question  ought  to  be  ap* 
proached  and  considered  from  a  practical,  as  '**  well  as 
legal,  standpoint;  and  as  the  common  law  is  a  body  of  prin- 
ciples, and  not  of  mere  arbitrary  rules,  the  effort  should  be 
to  apply  the  spirit  and  reason  of  these  principles  to  the  state 
of  facts  presented. 

There  are  certain  matters  which  are  so  well  settled  thai 
they  may  be  summarily  disposed  of  at  the  outset  Without 
troubling  ourselves  to  consider  what  were  the  rights  of  the 
United  States  in  these  waters  before  they  conveyed  the  lands 
bordering  on  them,  it  is  well  settled  that,  having  disposed  of 
lands  bordering  on  a  meandered  lake  by  patent,  without 
reservation  or  restriction,  they  have  nothing  left  to  convey, 
and,  consequently,  the  land  department  was  thereafter  with- 
out jurisdiction,  and  the  Gilmore  patent,  issued  in  1878,  was 
inoperative  and  void;  also,  that  a  meander  line  is  not  a 
boundary,  but  that  the  water  whose  body  is  meandered  is 
the  true  boundary,  whether  the  meander  ]ine  in  fact  coincides 
with  the  shore  or  not;  also,  that  grants  by  the  United  States 
of  its  public  lands  bounded  on  streams  or  other  waters,  made 
without  reservation  or  restriction,  are  to  be  construed  accord- 
ing to  the  law  of  the  state  in  which  the  lands  lie;  and,  con* 
sequen'tly,  whether  the  land  forming  the  beds  of  these  lakes 
belongs  to  the  state,  or  to  the  owners  of  the  riparian  lands,  is 
a  question  to  be  determined  entirely  by  the  laws  of  Minne- 
sota. In  support  of  these  propositions,  we  need  only  cite 
Hardin  v.  Jordan,  140  U.  S.  871,  and  MiUheU  v.  SmaU,  140 
U.  S.  406. 

In  St  Paul  etc.  R.  R.  Co.  v.  First  LHv.  St.  Paul  etc  R.  R. 
Co.,  26  Minn.  81,  this  court  was  led,  from  certain  dicta,  in 
Railroad  Co.  v.  Schurmeir,  7  Wall.  272,  to  suppose  that  the 
supreme  court  of  the  United  States  meant  to  hold  otherwise 
as  to  patents  of  public  lands  bordering  on  navigable  streams; 
but  that  no  such  doctrine  has  been  adopted  by  that  court  is 
evident  from  Barney  v.  Reokuk,  94  U.  S.  824,  and  subsequent 
cases. 

We  therefore  approach  the  question  in  this  case  untram- 
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meled  bj  the  binding  authority  of  anj  federal  decisions,  or 
even  by  any  direct  decisions  in  this  state,  in  which  this  is 
still  an  open  question.  What  the  relative  rights  of  the  state 
and  of  riparian  owners  in  the  waters  and  beds  of  these  lakes 
are  largely  depends  upon  the  question  whether  ^*'  the  rules 
of  law  as  to  the  rights  of  grantees  of  lands  bordering  on 
running  streams  are  applicable  to  grants  of  land  bordering 
on  lakes.  The  early  English  decisions,  dealing,  as  they  did, 
mainly  with  arms  of  the  sea  and  rivers  in  which  the  tide 
ebbed  and  flowed,  furnish  but  little  light  on  this  subject 

In  many  of  the  states  of  the  Union  this  branch  of  the  law  is 
still  somewhat  unsettled,  and  as  said  in  Hunteman  v.  Hendricka^ 
44  Minn.  428,  the  decisions  are  somewhat  conflicting.  The 
subject  was  recently  very  ably  and  exhaustively  considered 
by  that  eminent  jurist,  the  late  Justice  Bradley,  in  Hardin  v. 
Jordan^  140  U.  8.  871,  in  which  all  the  authorities — Roman, 
English,  and  American — are  collected  and  reviewed;  and  we 
think  we  may  fairly  say  of  the  decision  in  that  case  that  the 
result  and  logic  of  it  is  that  at  common  law  the  rules  govern- 
ing riparian  rights  on  streams  apply  mutatis  mutandis  to 
grants  of  land  bordering  on  lakes;  consequently,  if  they  are 
non-navigable,  the  grantees  (if  their  grants  are  without  reser* 
yation  or  restriction),  take  to  the  center  of  the  lake,  but  that 
if  they  are  navigable  the  grantees  take  the  fee  only  to  high 
water,  with  all  the  ripariUn  rights  incident  to  the  ownership 
of  riparian  land,  including  the  right  to  accretions  and  relic- 
tions. It  is  true  that  case  was  controlled  by  the  law  of  Illi* 
nois,  and  the  only  question  was  what  the  law  of  that  state  was; 
but,  having  determined  that  the  courts  of  Illinois  had  adopted 
the  common  law  on  the  subject,  it  became  necessary  to  ascer- 
tain what  the  common  law  was;  and  in  that  point  of  view  the 
conclusion  arrived  at  on  that  question  is  pertinent  here. 

As  has  been  already  suggested,  there  are  but  few  authori* 
ties  on  the  question  in  England;  for  in  England  proper  there 
are  but  few  lakes,  and  in  Scotland  the  civil  law  prevails.  The 
case  of  Brisiow  v.  Cormican^  L.  R.  8  App.  Cas.  641,  goes  far 
towards  sustaining  the  conclusion  reached  in  Hardin  v.  Jor* 
dan^  140  U.  8.  871,  although  it  must  be  admitted  that  it  is 
left  in  some  doubt  as  to  whether  the  presumption  of  owner* 
ship  to  the  thread  of  the  stream,  which  exists  with  regard  to 
owners  of  land  on  the  banks  of  nontidal  streams  of  running 
water,  exists  also  on  inland  lakes,  navigable  in  fact,  but  non^* 
navigable  in  the*common-law  sense. 

▲M.  Sk.  &■?.,  Vol.  XXXVIII. -tt 
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Coulson  and  Forbes,  in  their  work  on  the  Law  of  WaterSp 
page.  98,  say  that  it  does  not  appear  that  by  the  English  law 
there  is  any  difference  as  to  the  ownership  of  the  soil  between 
land  covered  with  still  ^*^  and  running  water,  ezcepti  pei^ 
haps,  in  the  case  of  large  inland  lakes  or  seas,  where  the  rule 
that  the  adjoining  riparian  owner  is  owner  ad  medium  JUum 
aqum  might  cause  inconvenience. 

Tlie  decisions  in  Massachusetts  (of  which  Maine  was  a 
part),  and  which  have  been  followed  in  most  of  the  New 
England  states,  are  not  particularly  in  point,  for  the  reason 
that  they  have  their  foundation  in  the  colonial  ordinance  of 
1641-1647,  prohibiting  towns  from  granting  away  ponds  con- 
taining more  than  ten  acres,  called  **  great  ponds,''  and  pro- 
viding that  such  ponds  should  be  free  to  the  public  for  fishing 
and  fowling. 

In  New  Jersey,  which  adhered  strictly  to  the  old  common* 
law  definition  of  **  navigable  waters,"  it  was  held  that  a  lake 
(which,  according  to  the  English  common  law,  was  non-navi* 
gable)  was  the  private  property  of  the  reparian  owner;  thus 
applying  the  same  rule  that  would  be  applied  in  case  of  a  non- 
navigable  stream:  Cobb  v.  Davenport^  32  N.  J.  L.  369. 

Whatever  doubt  once  existed  as  to  the  law  in  New  York 
would  seem  to  be  fully  set  at  rest  by  the  recent  decision  of 
the  court  of  appeals  (second  division)  in  Oouvemeur  y.  Ao- 
ilonal  lee  Co.,  134  N.  Y.  355,  30  Am.  St.  Rep.  669,  in  which, 
after  reviewing  all  the  decisions  of  the  state  on  the  subject, 
the  court  holds,  *'  that  a  deed  of  land  bordering  on  a  small, 
non-navigable  lake  or  pond  is  prtnia/actV  presumed  to  convey 
title  to  the  center,"  saying,  there  would  seem  to  be  no  sub- 
stantial reason  for  the  application  of  a  different  rule  in  the 
legal  construction  of  grants  of  land  bounded  on  them  than  is 
applied  to  conveyances  bounding  premises  on  fresh*water 
streams,  and  that  the  difficulty  in  locating  lines,  under  this 
rule,  of  different  proprietors,  is  not  an  objection  to  its  general 
application,  as  the  same  difficulties  would  be  met  with  in  the 
bays  or  bends  of  rivers.  Substantially  the  same  views  are 
expressed  in  Lembeck  v.  Nye,  47  Ohio  St.  336,  21  Am.  St.  Rep. 
828,  the  court  saying,  that  no  solid  ground  is  readily  per^ 
ceived  for  limiting  a  grant  of  land  bordering  on  a  non-navi* 
gable  lake  to  the  water's  edge,  when,  in  the  case  of  a 
non-navigable  stream,  its  operation  extends  to  the  center. 

In  Eidgway  v.  Ludlow,  58  Ind.  248,  it  was  held  that  the 
owner  of  land  bordering  on  a  non-navigable  lake,  lying  within 
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the  congressional  ^**  survey,  is  the  owner  of  the  bed  of  the 
lake  to  the  thread  thereof,  or  a  line  along  the  middle  of  the 
lake;  the  court  adding  that  they  could  see  no  difference  be- 
tween non-navigable  lakes  and  non-navigable  rivers,  although 
later,  as  will  be  seen,  the  court  somewhat  limited  this  com- 
jnon-law  right. 

In  Bies  v.  Ruddiman^  10  Mich.  125,  the  rule  of  riparian 
ownership  previously  applied  to  the  Detroit  river  was  applied 
to  Lake  Muskegon;  the  court  saying  that  they  were  not  able 
to  discover  any  fact  or  circumstance  sufficient  to  make  a  sub- 
stantial difference  in  principle  between  the  two  cases,  and 
that  the  general  understanding  and  common  usage  of  the 
country  have  as  clearly  recognized  the  principles  of  riparian 
ownership  with  reference  to  lakes  as  to  rivers  within  the 
«tate,  and  repudiated  any  distinction  as  arbitrary,  having  no 
foundation  in  the  nature  of  things.  The  same  court,  in  CluU 
V.  Fisher^  65  Mich.  48,  followed  in  Staner  v.  Eice^  121  Ind« 
-61,  limited  this  common-law  riglit  by  holding  that  the  ripa- 
rian owner  of  a  fractional  lot  bounded  by  a  non-navigable 
lake  could  only  take  so  much  of  the  lake  as  is  required  to 
fill  out  the  subdivision  of  the  section  which  he  owned.  The 
•court  seemed  to  think  that  they  were  required  to  so  hold» 
under  the  decision  in  Brovm^s  Lessee  v.  ClemenU^  8  How.  650, 
but  which,  with  due  deference,  does  not  seem  to  us  to  have 
the  least  application  to  the  question  of  riparian  rights  under 
a  grant  of  land  bordering  on  water.  But,  having  held  that 
the  bed  of  a  non-navigable  lake  belonged  neither  to  the  state 
nor  the  United  States,  the  court  was  compelled  to  the  some- 
what peculiar  position  of  holding  that  if  the  lake  was  so 
large  that  the  lines  of  the  granted  lots  or  fractional  subdi- 
visions would  not,  when  extended,  embrace  the  whole  of  it, 
then  the  riparian  ownership  would  extend  to  the  center.  We 
are  compelled  to  the  conclusion  that  this  attempted  limi- 
tation upon  riparian  ownership  is  illogical,  purely  arbitrary, 
and  impracticable. 

The  same  question  has  been  before  the  courts  of  Wisconsin 
in  several  cases:  Delaplaine  v.  Chicago  etc  By,  Co*,  42  Wis. 
214;  24  Am.  Rep.  886;  Boorman  v.  Sunnuchs,  42  Wis.  233; 
and  Diedrich  v.  Northweslem  Union  By,  Co.^  42  Wis.  248;  24 
Am.  Rep.  899. 

^**  The  general  result  of  these  decisions  is  that,  while  the 
courts  of  that  state  hold  that,  whether  a  stream  is  navigablo 
or  non-navigable  in  fact,  the  title  of  the  bed  to  the  center  of 
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the  current  is  in  the  owner  of  the  bank,  but  that  as  to  lakes  a^ 
different  rule  applies,  and  that  the  owner  of  the  land  border-^ 
ing  on  any  meandered  lake,  whether  navigable  in  fact  or  not^ 
lakes  the  land  only  to  the  water's  edge;  but  no  special  rea-^ 
son  is  given  why  a  different  rule  should  be  applied. 

The  courts  of  that  state  do,  however,  hold  that  the  riparian 
proprietor  has,  as  such,  the  exclusive  right  of  access  to  and 
from  the  lake  in  front  of  his  land,  and  of  building  bia  piers 
and  wharves  in  the  aid  of  navigation,  not  interfering  with  the 
public  easement  where  the  lake  is  navigable;  alao,  that  he 
has  the  accretions  formed  upon  or  against  his  land  and  thoaa 
portions  of  the  bed  of  the  lake  adjoining  his  land  which  may 
be  uncovered  by  the  recession  of  the  water;  there  being  no 
distinction,  in  respect  to  the  rights  of  riparian  owners,  be* 
tween  accretions  and  relictions.  With  these  rights  conceded 
to  the  riparian  owner,  the  question  whether  the  fee  of  the  bed 
of  the  lake,  while  it  remains  covered  with  wat«r,  is  in  him 
or  in  the  state,  is  more  speculative  than  practical.  In  most 
cases  where  a  distinction  has  been  made  between  riparian 
rights  on  streams  and  on  lakes  it  seems  to  have  been  merely 
assumed,  without  much  consideration,  that  the  rules  appli* 
cable  to  running  water  were  not  applicable  to  lakes  or  ponds* 
The  only  reasons  we  have  ever  seen  suggested  for  a  distinction 
are:  1.  The  supposed  difficulty  of  running  the  lines  between 
adjoining  riparian  owners  of  lands  bordering  on  lakes;  and 
2.  The  supposed  injustice  that  might  result,  in  some  caees, 
in  giving  the  owner  of  a  very  small  estate  on  the  shore  of  a 
lake  a  very  large  reliction  in  front  of  it. 

But  it  seems  to  us  that  neither  of  these  is  an  adequate  rea- 
son for  departing  from  a  well-settled  principle.  Both  of  them 
are  more  imaginary  than  real,  and  would  occur  only  in  ex* 
ceptional  or  extreme  cases,  and  are  almost  as  likely  to  occur 
in  the  case  of  riparian  ownership  on  a  tortuous  river,  with  an 
ill-defined  or  changeable  channel,  as  in  the  case  of  such  owner* 
ship  on  the  borders  of  a  lake.  The  owner  of  a  mere  ^^rim'*^ 
on  the  bank  of  a  river  may  sometines  acquire  ^*^  an  accretion 
or  reliction  much  larger  than  the  parent  estate,  but  that  is  an 
incident  to  all  riparian  ownership;  and  it  was  never  suggested,, 
in  the  case  of  a  stream,  that  such  a  state  of  facts  furnished 
any  reason  for  making  the  case  an  exception  to  the  general 
rule. 

Courts  and  text-writers  sometimes  give  very  inadequate 
reasons,  born  of  a  fancy  or  conceit,  for  very  wise  and  benefit 
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cent  principleB  of  the  common  law;  and  we  cannot  help  think- 
ing thia  ia  aomewbat  so  aa  to  the  right  of  a  riparian  owner  to 
accretiona  and  relictions  in  front  of  his  land.  The  reasons 
usually  given  for  the  rule  are  either  that  it  falls  within  the 
maxim,  de  minimis  lex  non  curaty  or  that  because  the  riparian 
owner  is  liable  to  lose  soil  by  the  action  or  encroachment  of 
the  water,  he  should  also  have  the  benefit  of  any  land  gained 
by  the  same  action.  But  it  seems  to  us  that  the  rule  rests 
upon  a  much  broader  principle,  and  has  a  much  more  impor- 
tant purpose  in  view,  viz.,  to  preserve  the  fundamental  riparian 
right — on  which  all  others  depend,  and  which  often  consti- 
tutes the  principal  value  of  the  land — of  access  to  the  water. 

The  incalculable  mischiefs  that  would  follow  if  a  riparian 
<.wner  is  liable  to  be  cut  off  from  access  to  the  water,  and  an- 
other owner  sandwiched  in  between  him  and  it,  whenever  the 
water  line  had  been  changed  by  accretions  or  relictions,  are 
«elf-evident,  and  have  been  frequently  animadverted  on  by 
the  courts.  These  considerations  certainly  apply  to  riparian 
ownership  on  lakes  as  well  as  on  streams.  Take  the  case  in 
hand  of  our  small  inland  lakes,  the  waters  of  many  of  which 
jire  slowly  but  gradually  receding. 

The  owners  of  lands  bordering  on  them  have  often  bought 
with  reference  to  access  to  the  water,  which  usually  con. 
«titute8  an  important  element  in  the  value  and  desirability  of 
the  land.  If  the  rule  contended  for  by  the  appellants  is  to 
prevail,  it  would  simply  open  the  door  for  prowling  speculators 
to  step  in  and  acquire  title  from  the  state  to  any  relictions 
produced  in  the  course  of  time  by  the  recession  of  the  water, 
and  thus  deprive  the  owner  of  the  original  shore  estate  of  all 
riparian  rights,  including  that  of  access  to  the  water.  The 
•endless  litigation  over  the  location  of  the  original  water  lineS| 
4tnd  the  grievous  practical  injustice  to  the  owner  of  the  orig* 
inal  riparian  estate  that  would  follow,  would,  of  themselveSi 
be  ^*^  a  sufficient  reason  for  refusing  to  adopt  any  such  doc- 
trine. That  the  state  would  never  derive  any  considerable 
pecuniary  benefit — certainly  none  that  would  at  all  compen- 
sate for  the  attendant  evils — we  niay,  in  the  light  of  ezperi- 
once,  safely  assume. 

Our  conclusion,  therefore,  is  that  upon  both  principle  and 
authority,  as  well  as  consideration  of  public  policy,  the  com- 
mon law  is,  that  the  same  rules  as  to  riparian  rights  which 
apply  to  streams  apply  also  to  lakes  or  other  bodies  of  still 
%ater. 
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In  this  state  we  have  adopted  the  common  law  on  the  sub- 
ject of  waters,  with  certain  modifications,  suited  to  the  differ- 
ence in  conditions  between  this  country  and  England,  the 
principal  of  which  are  that  navigability  in  fact,  and  not  the 
ebb  and  flow  of  the  tide,  is  the  test  of  navigability,  and  that 
we  have  repudiated  the  doctrine  that  the  state  has  any  private 
or  proprietary  right  (as  had  the  king)  in  navigable  waters, 
but  that  it  holds  them  in  its  sovereign  capacity,  as  trustee 
for  the  people,  for  public  use. 

In  accordance  with  the  rules  of  the  common  law,  we  there- 
fore hold  that  where  a  meandered  lake  is  non-navigable  in 
fact,  the  patentee  of  land  bordering  on  it  takes  to  the  middle 
of  the  lake;  that  where  the  lake  is  navigable  in  fact,  its  waters 
and  bed  belong  to  the  state,  in  its  sovereign  capacity,  and 
that  the  riparian  patentee  takes  the  fee  only  to  the  water's 
edge,  but  with  all  the  rights  incident  to  riparian  ownership 
on  navigable  waters,  including  the  right  to  accretions  or  relie- 
tions  formed  or  produced  in  front  of  his  land  by  the  action  or 
recession  of  the  water.  Of  course,  it  is  a  familiar  principle 
that  these  riparian  rights  rest  upon  title  to  the  bank  or  ahore, 
and  not  upon  title  to  the  soil  under  the  water. 

Comparing  what  was  said  in  Schurmeier  v.  8L  Pinal  tU. 
R.  R.  Co.^  10  Minn.  82,  88  Am.  Dec.  59,  with  what  is  perhaps 
implied  in  St.  Paul  etc.  R.  R.  Co.  v.  First  Div.  8l  Paul  etc 
R.  R.  Co.^  26  Minn.  81,  it  may  be  not  entirely  clear  whether 
the  doctrine  of  this  court  is  that  a  patentee  of  land  on  navi* 
gable  water  takes  the  fee  to  low  water  or  only  to  high  water; 
but  this  is  a  matter  of  little  practical  importance  in  any  case^ 
and  of  none  in  the  present  one. 

What  has  been  already  said  is  suflScient  for  the  purposes  of 
the  present  case;  but  to  avoid  misconception,  it  is  proper  to 
consider  *••  what  is  the  definition  or  test  of  '*  navigability," 
as  applied  to  our  inland  lakes.  The  division  of  waters  into 
navigable  and  non-navigable  is  but  a  way  of  dividing  them 
into  public  and  private  waters — a  classification  which,  ii> 
some  form,  every  civilized  nation  has  recognised — the  line  of 
division  being  largely  determined  by  its  conditions  and  habits^ 

In  early  times,  about  the  only  use — except,  perhaps,  fish-^ 
ing — to  which  the  people  of  England  had  occasion  to  put  pub- 
lic waters,  and  about  the  only  use  to  which  such  waters  were^ 
adapted,  was  navigation,  and  the  only  waters  suited  to  that 
purpose  were  those  in  which  the  tide  ebbed  and  flowed^ 
Hence,  the  common  law  very  naturally  divided  waters  into 
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navigable  and  noA-navigable,  and  made  the  ebb  and  flow  of 
the  tide  the  test  of  navigability.  In  this  country,  while  still 
retaining  the  common-law  classification  of  navigable  and  non- 
navigable,  we  have,  in  view  of  our  changed  conditions,  rejected 
its  test  of  navigability,  and  adopted  in  its  place  that  of  navi- 
gability in  fact;  and  while  still  adhering  to  navigability  as 
the  criterion  whether  waters  are  public  or  private,  yet  we 
have  extended  the  meaning  of  that  term  so  as  to  declare  all 
waters  public  highways  which  afford  a  channel  for  any  useful 
commerce,  including  small  streams,  merely  floatable  for  logs 
at  certain  seasons  of  the  year.  Most  of  the  definitions  of 
**  navigability"  in  the  decided  cases,  while  perhaps  conceding 
that  the  size  of  the  boats  or  vessels  is  not  important^  and,  in- 
deed, that  it  is  not  necessary  that  navigation  should  be  by 
boats  at  all,  yet  seem  to  convey  the  idea  that  the  water  must 
be  capable  of  some  commerce  of  pecuniary  value,  as  distin* 
guished  from  boating  for  mere  pleasure.  But,  if  under  pres- 
ent conditions  of  society,  bodies  of  water  are  used^for  public 
uses  other  than  mere  commercial  navigation,  in  its  ordinary 
sense,  we  fail  to  see  why  they  ought  not  to  be  held  to  be  pub- 
lic waters,  or  navigable  waters,  if  the  old  nomenclature  is 
preferred.  Certainly,  we  do  not  see  why  boating  or  sailing 
for  pleasure  should  not  be  considered  navigation,  as  well  as 
boating  for  mere  pecuniary  profit. 

Many,  if  not  the  most,  of  the  meandered  lakes  of  this  state, 
are  not  adapted  to  and  probably  will  never  be  used  to  any 
great  extent  for  commercial  navigation;  but  they  are  used 
— and  as  population  increases,  and  towns  and  cities  are  built 
up  in  their  vicinity,  will  be  •••  still  more  used — ^by  the  people 
for  sailing,  rowing,  fishing,  fowling,  bathing,  skating,  taking 
water  for  domestic,  agricultural,  and  even  city  purposes,  cut- 
ting ice,  and  other  public  purposes  which  cannot  now  be 
enu  merated  or  even  anticipated.  To  hand  over  all  these  lakes 
to  private  ownership,  under  any  old  or  narrow  test  of  naviga- 
bility, would  be  a  great  wrong  upon  the  public  for  all  time, 
the  extent  of  which  cannot,  perhaps,  be  now  even  anticirnted. 
When  the  colony  of  Massachusetts,  two  hundred  anu  fifty 
years  ago,  reserved  to  public  use  her  *^  great  ponds/'  probably 
only  fishing  and  fowling  were  in  mind;  but,  as  is  said  in  one 
case,  **  with  the  growth  of  the  community,  and  its  progress  in 
the  arts,  these  public  reservations,  at  first  set  apart  with  ref- 
erence to  certain  special  uses  only,  became  capable  of  many 
others,  which  are  within  the  design  and  intent  of  the  original 
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appropriatioD.  The  devotion  to  public  oae  is  sufficiently 
broad  to  include  them  all,  as  they  arise" ;  WeH  Sczbury  ▼• 
Stoddard,  7  Allen,  158. 

If  the  term  *'  navigable"  is  not  capable  of  a  BufficienUj  ex- 
tended meaning  to  preserve  and  protect  the  rights  of  the 
people  to  all  beneficial  public  uses  of  these  inland  lakes,  to 
which  they  are  capable  of  being  put,  we  are  not  prepared  to 
say  that  it  would  not  be  justifiable,  within  the  principles  of 
the  common  law,  to  discard  the  old  nomenclature,  and  adopt 
the  classification  of  public  waters  and  private  waters.  But, 
however  that  may  be,  we  are  satisfied  that,  so  long  as  these 
lakes  are  capable  of  use  for  boating,  even  for  pleasure,  they 
are  navigable,  within  the  reason  and  spirit  of  the  cooimon* 
law  rule.  When  the  waters  of  any  of  them  have  so  far  re- 
ceded or  dried  up  as  to  be  no  longer  capable  of  any  beneficial 
use  by  the  public,  they  are  no  longer  public  waters,  and  their 
former  beds,  under  the  principles  already  announced,  would 
become  the  private  property  of  the  riparian  owner. 

Judgment  afiirmed.  

Waters  as  Boundaries. — ^Thia  qnestion  !■  thoroughly  disoanod  In  tlM 
monographic  note  to  AUen  r,  Weber,  27  Am.  St  Rep.  56-63. 

Watkrcoursbs— Navioablk — What  Ark. — ^The  definition  oi  navigabto 
waters  and  the  several  claaaet  thereof  will  be  found  given  in  Oiukm  t.  Maee^ 
33  W.  Va.  U;  26  Am.  St  Rep.  848,  and  note»  where  the  caaet  are  ooUectod. 

Riparian  Riohts  of  Ownkrs  of  Lands  Borderimq  on  Lakxs. — A 
grant  of  land  bounded  on  a  non-navigable  lake  extends  to  its  oenter: 
Oouverneur  ▼.  National  Tee  Co,,  134  N.  Y.  355;  30  Am.  St  Rep.  669,  and 
note;  Lembeck  v.  Nye,  47  Ohio  St  836;  21  Am.  St  Rep.  828,  and  nota.  Bm, 
also,  the  extended  note  to  MiUer  v.  MetidaihaU,  19  Am.  St  Rep.  8801 
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[68  MiNMnOTA,  289.] 

Corporatioii  Di  Facto,  When  Con8titvtbd.-»To  give  a  body  of  men  Am 
ttaUte  oi%de  fado  corporation,  there  must  have  been  an  apparent  at- 
tempt on  their  part  to  perfect  a  corporate  organization  under  statutory 
authority,  and  a  user  of  corporate  powers  pursuant  to  such  attempted 
organisation.  If  these  conditions  are  satisfind,  it  is  not  necessary  that 
there  should  have  been  a  full,  or  even  a  substantia],  oomplianoa  with 
the  provisions  of  the  law. 

Corporation  Db  Facto,  Inforhalitt  Not  Prxtkntino  Bodt  From  Br- 
ooming.— The  omission  to  state  distinctly  in  the  articles  filed  by  a  body 
of  men  assuming  to  form  a  corporation,  the  place  where  its  business  is  to 
be  carried  on  will  not  prevent  snch  body  from  aoquiring  the  rights  of  m 
oorporation  dtfaeto^ 
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COBPORATTOm  De  FaGTO.— A  SUFFICIKIT  USKB  OV  OOBPORATE  RlORn  tO 

impart  the  character  of  a  oorporation  de  facto  to  a  body  of  men  who 
hare  attempted  to  organise  nnder  the  law  ia  ahown  by  the  collection  of 
■nbeeriptiona  to  the  capital  stock  of  the  aMociatiou,  the  election  of 
ofiicera,  the  adoption  of  by-laws,  the  purchase  of  a  lot,  the  erection  of  a 
building  thereon,  and  the  demise  of  portions  of  that  building  to  Tariona 
tenants. 
8tatutk~Subjbot  Mattkr  of  When  Not  Variant  From  Titls. — An  aot 
empowering  the  formation  of  '*  co-operative  associations"  is  not  open  to 
the  constitutional  objection  that  its  title  does  not  express  its  subject^ 
when  its  provisions  are  couched  in  language  which  shows  that  it  was 
^lesigned  maiuly  for  the  purpose  of  enabling  men  of  small  capital,  or  of 
n*  capital  but  their  labor  and  skill  in  trades,  to  form  corporations  and 
thus  give  employment  to  such  capital  or  labor  and  skilL 

Savage  and  Purdy^  for  the  appellant. 
Ankeny  and  Irwinj  for  the  reBpondents. 

**•  GiLFiLLAN,  C.  J.  Eight  persons  signed,  acknowledged, 
and  caused  to  be  filed  and  recorded  in  the  office  of  the  citj 
clerk  in  Minneapolis,  articles  assuming  and  purporting  to 
form,  under  Laws  1870,  chapter  29,  a  corporation,  for  the  pur- 
pose, as  specified  in  them,  of  "  buying,  owning,  improving, 
celling,  and  leasing  of  lands,  tenements,  and  hereditaments, 
real,  personal,  and  mixed  estates  and  property,  including  the 
<;onstruction  and  leasing  of  a  building  in  the  city  of  Minne- 
apolis, Minn.,  as  a  hall  to  aid  and  carry  out  the  general  pur- 
poses of  the  organization  known  as  the  'Knights  of  Labor.'" 
The  association  received  subscriptions  to  its  capital  stock, 
elected  directors  and  a  board  of  managers,  adopted  by-laws, 
bought  a  lot,  erected  a  building  on  it,  and,  when  completed, 
rented  different  parts  of  it  to  different  parties.  The  plaintiff 
furnished  plumbing  for  the  building  during  its  construction, 
amounting  to  five  hundred  and  ninety-nine  dollars  and  fifty 
cents,  for  which  he  brings  this  action  against  several  sub- 
scribers to  the  stock,  as  copartners  doing  business  under  the 
firm  name  of  the  "  K.  of  L.  Building  Association."  The  theory 
upon  which  the  action  is  brought  is  that,  the  association  hav- 
ing failed  to  become  a  corporation,  it  is  in  law  a  partnership, 
and  the  members  liable  as  partners  for  the  debts  incurred 
by  it. 

It  is  claimed  that  the  association  was  not  an  incorporation 
because:  1.  The  act  under  which  it  attempted  to  become  in- 
•corporated,  to  wit,  Laws  1870,  chapter  29,  is  void,  because  its 
subject  is  not  properly  expressed  in  the  title;  2.  The  act  does 
not  authorize  the  formation  of  corporations  for  the  purpose  or 
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to  transact  the  business  *^*  stated  in  the  articles;   and  3.      ^ 
The  place  where  the  business  was  to  be  carried  on  was  not 
distinctly  stated  in  the  articles,  and  they  bad,  perhaps,  some 
other  minor  defects. 

It  is  unncessary  to  consider  whether  this  was  a  de  jure 
corporation,  so  that  it  could  defend  against  a  quo  warrafUo% 
or  an  action  in  the  nature  of  quo  warrantOf  in  behalf  of  the 
state;  for,  although  an  association  may  not  be  able  to  justify 
itself  when  called  on  by  the  state  to  show  by  what  authority 
it  assumes  to  be,  and  act  as,  a  corporation,  it  may  be  so  far 
a  corporation  that,  for  reasons  of  public  policy,  no  one  but 
the  state  will  be  permitted  to  call  in  question  the  lawfulness 
of  its  organization.  Such  is  what  is  termed  a  corporation  ds 
facto — that  is,  a  corporation  from  the  fact  of  its  acting  as 
such,  though  not  in  law  or  of  right  a  corporation.  What  is 
essential  to  constitute  a  body  of  men  a  de  facto  corporation  ia 
stated  by  Selden,  J.,  in  Methodiet  etc.  Church  v.  Pickett^  19 
N.  Y.  482,  as:  *^  1.  The  existence  of  a  charter,  or  some  law 
under  which  a  corporation  with  the  powers  assumed  might 
lawfully  be  created;  and  2;  A  user  by  the  party  to  the  suit 
of  the  rights  claimed  to  be  conferred  by  such  charter  or  law.'^ 
This  statement  was  apparently  adopted  by  this  court  in  Ecut 
Norway  etc.  Church  v.  Froislie^  37  Minn.  447;  but  as  it  leaves 
out  of  account  any  attempt  to  organize  under  the  charter  or 
law,  we  think  the  statement  of  what  is  essential  defective* 
The  definition  in  Taylor  on  Private  Corporations,  page  146^ 
is  more  nearly  accurate:  *'  When  a  body  of  men  are  acting 
as  a  corporation,  under  color  of  apparent  organization,  in  pur* 
suance  of  some  charter  or  enabling  act,  their  authority  to  act 
as  a  corporation  cannot  be  questioned  collaterally." 

To  give  a  body  of  men  assuming  to  act  as  a  corporation, 
where  there  has  been  no  attempt  to  comply  with  the  provi* 
sions  of  any  law  authorizing  them  to  become  such,  the  etatue 
of  a  de  facto  corporation  might  open  the  door  to  frauds  upon 
the  public.  It  would  certainly  be  impolitic  to  permit  a  num* 
her  of  men  to  have  the  status  of  a  corporation  to  any  extent 
merely  because  there  is  a  law  under  which  they  might  have 
become  incorporated,  and  they  have  agreed  among  them* 
selves  to  act,  and  they  have  acted,  as  a  corporation.  That 
was  the  condition  in  Johnson  v.  Corser,  34  Minn.  855,  •**  in 
which  it  was  held  that  what  had  been  done  was  ineffectual 
to  limit  the  individual  liability  of  the  associates.  They  had 
not  gone  far  enough  to  become  a  de  facto  corporation.  *  They 
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had  merely  signed  articles,  but  bad  not  attenapied  to  giv» 
them  publicity  by  filing  for  record,  which  the  statute  re* 
quired. 

*' Color  of  apparent  organization  under  some  charter  or 
enabling  act"  does  not  mean  that  there  shall  have  been  a 
full  compliance  with  what  the  law  requires  to  be  done,  nor  a 
substantial  compliance.  A  substantial  compliance  will  make 
a  corporation  de  jure.  But  there  must  be  an  apparent  at* 
tempt  to  perfect  an  organization  under  the  law.  There  being 
such  apparent  attempt  to  perfect  an  organization,  the  failure 
as  to  some  substantial  requirement  will  prevent  the  body  be- 
ing a  corporation  de  jure;  but  if  there  be  user  pursuant  to 
such  attempted  organization,  it  will  not  prevent  it  being  a 
corporation  de  facto. 

The  title  to  chapter  29  is  ''An  act  in  relation  to  the  forma- 
tion of  co-operative  associations."  Appellant's  counsel  arguea 
tliat  the  body  of  the  act  does  not  contain  a  single  element  of 
*'  co-operation,"  as  that  term  is  generally  understood.  But 
how  it  is  generally  understood  he  does  not  inform  us.  In  a 
broad  sense,  all  nssociations,  whether  corporations  or  partner- 
ships, are  co-operative,  for  all  members,  either  by  their  labor 
or  capital,  or  both,  co-operative  to  a  common  purpose.  There^ 
is  undoubtedly,  in  popular  use  of  the  terms,  a  more  limited 
sense,  though  the  precise  limits  are  not  well  defined.  There 
is  no  legal,  as  distinguishable  from  their  popular,  sigiiifica-^ 
tion.  In  the  Century  Dictionary  the  term  "co-operative 
society"  is  defined,  "A  union  of  individuals,  commonly 
laborers  or  small  capitalists,  formed  .  •  •  .  for  the  prosecu* 
tion  in  common  of  a  productive  enterprise,  the  profits  being 
shared  in  accordance  with  the  amount  of  capital  or  lubor 
contributed  by  each  member."  Taking  the  distinctive 
feature  of  a  co-operative  society  to  be  that  it  is  made  up  of 
laborers  or  small  capitalists,  it  is  manifest  that  the  chapter 
intends  to  deal  with  just  that  sort  of  associations.  Not  only 
does  it  contemplate  that  the  operations  of  the  corporationa 
shall  be  local,  but  the  capital  stock  is  limited  to  fifty  thousand 
dollars,  the  stock  which  one  member  may  hold  to  one  thou* 
sand  dollars.  No  one  can  become  a  shareholder  without  the 
*^^  consent  of  the  managers,  and  no  one  is  entitled  to  more 
than  one  vote. 

The  provisions  in  the  body  of  the  act  are  in  accord  with 
the  title,  and  it  is  therefore  not  open  to  the  objection  made 
against  it. 
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The  purposes  for  which,  under  the  act, corporations  maybe 
formed,  are  ^'  of  trade,  or  of  carrying  on  any  lawful  mechan- 
ical, manufacturing,  or  agricultural  business."  The  main 
purpose  of  the  act  being  to  enable  men  of  small  capital,  or 
of  no  capital  but  their  labor  and  their  skill  in  trades^  to 
form  corporations,  for  the  purpose  of  giving  employment  to 
euch  capital  or  labor  and  skill,  the  language  expressing  the 
purposes  for  which  such  corporations  may  be  formed  ought 
not  to  be  narrowly  construed.  Giving  a  reasonably  liberal 
meaning  to  the  word  'Urade"  in  the  act,  it  would  include 
the  buying  and  selling  of  real  estate,  and,  upon  a  similar 
construction,  the  word  "mechanical"  would  include  the 
erection  of  buildings.  The  doing  of  the  mason,  or  brick,  or 
carpenter,  or  any  other  work  upon  a  building  is  certainly 
mechanical.  There  can  be  little  question  that  corporationa 
might  be  formed  to  do  either  of  those  kinds  of  work  on 
buildings,  and,  that  being  so,  there  is  no  reason  why  they 
may  not  be  formed  to  do  all  of  them.  There  is  no  reason  to 
claim  tliat  such  a  corporation  must  do  its  work  as  a  con* 
tractor  for  some  other  person.  It  may  do  it  for  itself,  and,  aa 
the  act  authorizes  the  corporation  to  ''  take,  hold,  and  convey 
such  real  and  personal  estate  as  is  necessary  for  the  purpoeea 
of  its  organization,"  it  may,  instead  of  working  for  others  aa 
a  contractor,  make  its  profit  by  buying  real  estate,  erecting 
buildings  on  it,  and  either  selling  or  holding  them  for 
leasing. 

The  omission  to  state  distinctly  in  the  articles  the  place 
within  which  the  business  is  to  be  carried  on,  though  that 
might  be  essential  to  make  it  a  dejure  corporation,  would  not 
prevent  it  becoming  one  de  facto. 

The  foundation  for  a  de  facto  corporation  having  been  laid 
by  the  attempt  to  organize  under  the  law,  the  user  ahown 
was  sufficient. 

Judgment  affirmed. 

CoRPORATTOKS  Db  Facto,  Whbh  Exist. — A  eorporatioii  defadoUtL  ems 
poration  organiwd  and  operated  under  color  of  the  I&w,  bat  not  legally  oobf 
•titnted:  iimcrtooii  Sali  Co.  ▼.  Beidenhdmer,  80  Tex.  844;  26  Am.  St.  Repw 
743;  Gibb$'  Seiate,  157  Pa.  St  69;  Aikn  r.  Long,  80  Tex.  261;  26  Anu  St^ 
Rep.  735,  and  note;  Snider  Sons*  Co.  ▼.  Troy,  91  Ala.  224;  24  Am.  St.  Raf. 
687.     See,  fnrther,  the  note  to  Hildreth  ▼.  Mclntire,  19  Am.  Dec.  67. 

Statutes. — Subject  Exfrxssrd  ly  Titlb:  See  Staie  t.  Barruh,  95  Ala^ 
176:  36  Am.  St.  Rep.  195,  and  note,  with  the  caiea  collected;  Blakr  ▼.  Stai$^ 
eo  Ga.  826;  85  Am.  St.  Rep.  206,  and  note,  and  th«  axtonded  Bot«  to  ife» 
m,lorg  ▼.  DuryecL,  25  Am.  Rep.  239. 
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Csooic  V.  Ghioago,   Milwaukeb,  and   St.  Paul 

Railway  Company. 

[tt  MiznmoTA,  296.] 
Railkoai>  CoMFANm^  DoTT  or,  TO  Agxd  and  ImriBM  PAflraNosu.— A 
railroad  oompaay  Is  not  bound  to  reoeive  on  its  can  a  panenger  who^ 
baoaoM  of  extreme  youth  or  old  age,  or  any  physical  or  mental  infirm- 
itiei^  is  unable  to  take  oare  of  himself,  unless  he  has  an  attendant  with 
him;  but  if  a  person  whose  inability  to  care  for  himself  is  apparent  or 
made  known  to  the  oompany's  servants,  and  renders  speoial  care  neces- 
•uy,  is  aotually  accepted  as  a  passenger,  without  an  attendant,  tha 
•ompany  ia  negligent  if  it  does  not  exercise  the  degree  of  care  oommen* 
anrate  with  the  responsibility  which  it  has  thus  voluntarily  awnmed^ 
that  care  being  such  as  is  reasonably  necessary  to  insure  the  safety  of 
the  passeuger,  in  view  of  his  mental  and  physical  conditioo. 

H.  H.  Field  and  W.  E.  Toddy  for  the  appellant 
Lovdy  and  Morgan^  for  the  respondent. 

***  Mitchell,  J.  The  defendant  accepted  the  plaintiff  as 
a  passenger  on  its  train  for  transportation  from  Savannah, 
Illinois,  by  way  of  Austin,  Minnesota,  to  Wells,  in  this  state. 

He  was  aged  eighty  years,  feeble,  and  infirm  in  mind  and 
body,  and  hence  required  special  care  and  assistance  during 
his  journey,  of  which  fact  the  defendant  was  informed  whea 
ift  accepted  him  as  a  passenger  by  a  letter  from  its  station 
agent  at  Savannah,  which  accompanied  his  ticket,  and  was 
exhibited  to  each  successive  conductor  on  the  train.  The 
train  reached  Austin  before  daylight,  about  four  o'clock  in 
the  morning.  At  that  point  it  was  necessary  for  plaintiff  to 
change  cars,  and  take  a  train  going  west  to  Wells.  The 
^^  two  trains,  on  arrival  at  Austin,  stood  head  to  head  on 
the  same  track  alongside  of  the  depot  platform.  When  plain* 
tiff's  train  arrived,  an  employee  of  defendant  called  to  passen- 
gers going  west  to  change  cars,  but  no  one  assisted  plaintiff 
to  get  off  the  one  train,  or  to  find  his  way  to  the  other.  Owing 
to  his  age  and  to  his  being  encumbered  with  some  luggage, 
the  old  man  was  the  last  person  to  get  off  the  train,  and  by 
the  time  he  did  so  all  the  other  passengers  had  gotten  out  of 
eight.  Although  the  depot  platform  was  lighted  by  some  oil 
lamps,  yet  it  was  somewhat  dark,  and  the  plaintiff,  being  in 
a  strange  place,  under  such  circumstances,  was  evidently 
dazed,  and  unable  to  decide  where  to  go  or  what  to  do.  He 
•ays  he  kept  ^  hunting  round  "  without  success  to  find  his 
train  and  the  other  passengers,  until  finally  he  saw  a  man 
with  a  lantern,  and  asked  him  where  he  should  go,  and  that 
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the  man  told  him  ^  to  go  up  the  steps,''  referring  or  directing 
him  to  what  proved  to  be  the  steps  up  onto  the  platform  of  a 
coach  on  the  wesUbouud  train,  and  that  the  man  hurried  off, 
without  giving  him  any  assistance;  that  he  (plaintiff),  nn« 
aided,  succeeded  in  getting  up  on  the  platform  on  the  coach. 
On  the  other  hand,  one  of  defendant's  employees  testified  that 
he  saw  the  plaintiff  on  the  station  platform,  tottering  along 
as  if  he  needed  assistance,  and  that,  after  ascertaining  his 
destination,  helped  him  up  onto  the  platform  of  the  coach, 
and  then  left,  supposing  he  would  go  into  the  car.  The  jury 
were  at  liberty  to  accept  as  true  whichever  statement  they 
thought  most  credible. 

The  plaintiff,  however,  in  his  dazed  condition,  apparently 
mistook  the  platform  of  the  car  for  something  else,  and  instead 
of  entering  the  car  walked  off  in  the  dark,  and  fell  to  the 
ground  on  the  opposite  side  of  the  train  and  near  to  another 
track,  which  was  from  four  to  six  feet  distant  from  the  one  on 
which  the  train  stood,  and  sustained  severe  injuries.  De- 
fendant's yard  foreman,  who  was  superintending  the  switch- 
ing  of  a  car  onto  that  track,  stood  within  about  eight  feet  and 
saw  plaintiff  fall,  but  assuming,  apparently,  that  he  was  not 
seriously  hurt  and  not  in  a  place  of  danger,  the  foreman, 
without  rendering  any  assistance,  started  off  a  distance  of 
some  fifty  feet  to  open  a  switch  to  let  the  car  and  switch  en- 
gine in  onto  that  track.  A  switchman  who  was  riding  on  the 
footboard  of  *^  the  engine,  as  it  approached,  seeing  plaintiff 
lying  there  in  a  place  of  danger,  jumped  off  and  picked  him 
up.  He  testified  that  he  did  not  know  whether  the  engine 
*' rubbed  against"  plaintiff  or  not,  but  the  jury  would  have 
been  justified  in  finding  from  the  testimony  of  plaintiff  himself 
that  the  engine  came  in  contact  with  him  as  he  was  lying 
there  along  the  track,  and  inflicted  on  him  injuries  in  addi* 
tion  to  those  received  by  the  fall. 

Defendant's  assignments  of  error  are  all  directed  to  two 
points:  1.  That  there  was  no  evidence  to  justify  a  verdict 
that  defendant  was  guilty  of  any  negligence;  2.  That  the 
court  erred  in  giving  plaintiff's  ninth  request,  which  was  to 
the  effect  that  if  defendant's  yard  foreman  saw  plaintiff  in  a 
place  of  peril  and  was  in  a  position  to  protect  him  from  injury 
and  failed  to  do  so  and  thereby  the  plaintiff  received  additional 
injuries,  then,  for  all  such  injuries  resulting  from  the  foreman's 
failure  to  perform  his  duty,  the  defendant  would  be  liable. 

1.  Taking  up  these  points  in  the  order  named,  we  are  of 
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opinion  that,  under  all  the  circumstances  disclosed  by  the 
evidence,  it  was  a  question  for  the  jury  whether  defendant's 
servants  exercised  proper  care  in  directing  and  assisting  the 
plaintiff  from  the  incoming  to  the  outgoing  west-bound  train. 
Of  course,  a  railroad  company  is  not  bound  to  turn  its  cars 
into  nurseries  or  hospitals^  or  its  employees  into  nurses.  If  a 
passenger,  because  of  extreme  youth  or  old  age,  or  any  men* 
tal  or  physical  infirmities,  is  unable  to  take  care  of  himself 
he  ought  to  be  provided  with  an  attendant  to  take  care  of  him. 
But  if  the  company  voluntarily  accepts  a  person  as  a  passen* 
ger,  without  an  attendant,  whose  inability  to  care  for  himself 
is  apparent  or  made  known  to  its  servants,  and  renders  spe- 
cial care  and  assistance  necessary,  the  company  is  negligent 
if  such  assistance  is  not  afforded.  In  such  case  it  must  ex- 
ercise the  degree  of  care  commensurate  with  the  responsibility 
which  it  has  thus  voluntarily  assumed,  and  that  care  must 
be  such  as  is  reasonably  necessary  to  insure  the  safety  of  the 
passenger  in  view  of  his  mental  and  physical  condition.  This 
is  a  duty  required  by  law  as  well  as  the  dictates  of  humanity: 
Indianapolis  etc.  Ry»  Co.  v.  Pitzer^  109  Ind.  179;  58  Am.  Bep. 
887;  Sheridan  v.  Brooklyn  etc.  R.  R.  Co.,  36  N.  Y.  »•»  89;  98 
Am.  Dec.  490.  Whether  the  defendant  fully  performed  this 
duty  was  a  question  for  the  jury. 

2.  There  was  evidence  making  the  instruction  complained 
of  applicable  to  the  case,  and  it  was  properly  given  if  the  mat* 
ter  referred  to  was  within  the  allegations  of  the  complaint. 
The  third,  fourth,  and  fifth  paragraphs  of  the  complaint  re* 
spectively  charge  three  distinct  and  separate  acts  of  negligence: 
1.  Omission  to  properly  light  the  station  platform;  2.  Failure 
to  render  plaintiff  proper  directions  and  assistance  in  going 
to  and  boarding  his  train;  and,  8.  (as  alleged  in  the  fifth 
paragraph)  ^^That  said  plaintiff  was  then  and  there  [while 
lying  on  the  ground  after  he  fell],  by  and  through  the  negli" 
gence  of  said  defendants  run  upon  and  against  by  one  of  its 
locomotive  engines,''  wherebj  he  sustained  injuries.  We  are 
of  opinion  that  the  negligence  here  alleged  must  be  construed 
as  a  separate  charge,  additional  to  those  which  preceded,  and 
does  not,  as  defendant  claims,  merely  refer  to  allegations  of 
negligence  contained  in  preceding  paragraphs.  We  may  add 
that  it  would  seem  that  the  parties,  in  the  introduction  of 
evidence  on  the  trial,  construed  it  that  way. 

Order  affirmed. 

CoLLiNSi  J.,  absent,  took  no  part. 
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RAasoAM— DuTT  fo  Siox  OB  ImnsM  PjiBSKraKU.^A  rdlroftd  oorapany 
•trat  no  •nhanoMi  duty  to  tick  persons  and  persons  unnble  to  tnke  esrs  of 
themsslTes.  Railroad  oars  are  not  traveling  hospitals  nor  their  omployees 
Buses.  It  is  the  doty  of  such  disabled  persons  to  provide  themaelTes  with 
proper  assistance  while  traveling  in  railroad  cars.  It  is  not  the  duty  of  the 
railroads  to  supply  its  New  OrUan$  tie.  R.  B.  Oo,  t.  Siaiham,  42  Miss.  607; 
97  Am.  Deo.  478,  and  oztended  note  disenssing  whether  railroada  owe  any 
special  dnty  or  care  to  sick,  aged,  or  feeble  psssengers.  Tho  oontnuy  doo- 
trine  to  that  of  the  above  case  is  maintained  in  Sheridan  ▼•  Brooidifn  eU,  R>  & 
Ch.,  86  N.  Y.  88;  93  Am.  Dec  490,  and  note.  If  a  rmilrcod  oompany  with 
notice  that  a  person  is  in  a  sick  and  helpless  condition  receiTos  him  aa  a  pse- 
ienger  on  ono  of  Ita  trains^  it  ia  answerable  in  damages  for  a  failure  to  exef^ 
dso  proper  care  over  him,  whereby  he  ia  made  worse:  Wtigkimum  t.  Lom^ 
9iU$  tk.  Bg.  Co.,  70  Misa.  668;  86  Am.  St.  Bep.  660^  and  aott. 


Watkinb  v.  Landon. 

[82  MnRcmoTiL,  880.] 

TiAOB  Kim— Riosr  to  8bll  Uhpatbmtxd  DRUO.~-Thoee  who  have  1aw>» 
fally  and  fairly  acquired  a  knowledge  of  the  oomposition  of  an  on* 
patented  dmg  hare  the  right  to  mannfactnre  and  sell  it,  following  the 
formula  of  the  inventor,  and  to  publish,  by  label  or  otherwise,  tho  tmth, 
that  their  compound  ii  made  in  accordance  with  that  formula. 

Tbadb  Namb,  No  EzoLusiVB  Propbbtt  ih,  Wbb9.  —A  person  beginning 
to  manufacture  and  sell  an  unpatented  drug  cannot  acquire  an  exolosiye 
property  in  the  inventor's  name,  if  it  has  been  so  long  used  in  tho  mar- 
ket,  for  the  purpose  of  designating  the  preparation,  aa  to  have  aoqnirad 
the  quality  of  a  description  thereof. 

Keyes  and  Browny  for  the  appellant. 
Finkelnburg  and  LeeSy  for  the  respondents. 

*^^  Dickinson,  J.  The  plaintiff  complains  of  an  infringe* 
ment  of  what  he  claims  to  be  a  proprietary  trademark  and  of 
unfair  competition  in  trade.  The  facts  of  the  case,  as  deter- 
mined by  the  trial  court,  may  be  stated  as  follows: 

In  1856,  and  prior  thereto,  one  Ward,  called  Dr.  Ward, 
although  he  was  not  a  physician,  residing  in  the  state  of  Ohio^ 
made  and  sold,  under  the  name  of  **  Ward's  Botanical  Lini* 
ment,"  a  medicinal  compound,  prepared  in  accordance  with 
a  formula  or  receipt  owned  by  him.  In  that  year  he  sold  and 
imparted  to  one  Sands  the  formula  for  making  the  liniment^ 
with  '*  the  whole  sole  right  of  Minnesota  territory  to  make 
and  sell  Ward's  Liniment  therein."  Sands  thereafter  manu- 
factured and  sold  the  liniment  in  this  state  under  the  label 
and  designation  of  '*  Dr.  Ward's  Celebrated  liniment"    This 
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was  continued  several  years  until  1868,  when,  not  voluntarilyy 
but  induced  by  threats  of  prosecution  by  the  plaintiff,  who 
then  claimed  the  sole  right  to  make  and  sell  Ward's  Liniment 
in  this  state,  he  changed  the  label  on  the  liniment  made  and 
sold  by  him  to  '^T.  H.  Sands'  Celebrated  Liniment,"  and 
under  that  designation  he  continued  the  manufacture  and 
sale  until  February,  1889.  The  preparation  came  to  be  known 
a$  *^  Dr.  WariPe  Liniment "  prior  to  1860^  and  ha$  ever  eincm 
been  $o  known.  In  1867  the  plaintiff  agreed  with  Ward  thai 
the  latter  should  procure  his  liniment  to  be  patented,  and 
should  sell  to  the  former  the  right  to  manufacture  and  sell 
the  same  in  this  and  some  other  states,  for  which  a  stated  con* 
sideration  was  to  be  paid.  A  part  of  the  agreed  consideration 
was  then  paid,  and  the  formula  was  disclosed  to  the  plaintiff. 
But  the  liniment  was  never  patented.  The  plaintiff  then 
commenced  to  manufacture  and  sell  the  preparation  in  this 
state  under  the  designation  of  "  Ward's  Celebrated  Liniment." 
Since  1870  he  has  manufactured  and  sold  a  liniment,  the 
formula  of  which  is  substantially  the  same  as  that  used  by 
Ward.  He  has  sold  this  under  the  designation  of  "Dr. 
Ward's  Vegetable  Anodyne  Liniment,"  which  he  now  claims 
as  a  trademark.  By  this  name  and  designation  the  liniment 
manufactured  by  the  plaintiff  has  become  widely  and  favor* 
ably  known,  so  that  his  trade  therein  has  become  profitable. 

*^  From  1870  to  1885  the  defendants  purchased  lini- 
ment from  the  plaintiff  in  bulk,  and  sold  it  at  retail,  using 
thereon  the  label  ''Dr.  Ward's  Liniment,  Landon  and  Bur- 
chard,  Druggists,  Plainview,  Minnesota,"  and  it  came  to  be 
known  that  the  liniment  so  sold  by  them  was  made  by  the 
plaintiff. 

Subsequent  to  1885  the  defendants  manufactured  and  sold 
a  liniment  similar  to  Ward's  and  labeled  "Dr.  Hoffman's 
Vegetable  Anodyne,"  with  their  firm  name  added.  In  other 
respects  the  labels  so  closely  resembled  those  used  by  tho 
plaintiff  that  they  were  calculated  to  induce  ordinary  pur- 
chasers to  believe  that  the  preparation  was  the  plaintiff's  man- 
ufacture. 

In  1889  Sands  sold  and  imparted  to  the  defendants  the 
formula  purchased  by  him  from  Ward,  with  the  right  to  make 
and  sell  the  same  in  this  state.  Since  that  time  the  defend- 
ants  have  manufactured  according  to  that  formula,  and  have 
sold  the  product  under  the  label  ^'Dr.  Ward's  Liniment^ 
Landon  and  Burchard,  Druggists,  Plainview,  Minnesota." 
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In  1890  certain  person^  (Batter ton  Brothers)  porchaaed 
from  Ward  whatever  rights  he  had,  and  in  1891  the  plaiDtiff 
eucceeded  to  the  rights  of  such  purchasers. 

The  court  granted  to  the  plaintiff  appropriate  relief  as 
respects  the  use  hj  the  defendants  in  the  future  of  lahds 
resembling  tho^  of  the  plaintiff.  The  further  questions  pre- 
sented on  this  appeal  hj  the  plaintiff  are  whether  the  defend- 
ants have  the  legal  right,  as  against  the  plaintiff,  to  make  and 
sell  the  compound  according  to  Ward's  formula,  and  under 
the  name  of  *'  Dr.  Ward's  Liniment,"  and  whether  the  e?i- 
dence  iii  this  case  was  such  as  to  entitle  the  plaintiff  to  recoyer 
substantial  damages.  It  should  be  further  stated  that  while 
the  decision  under  review  permits  the  defendants  to  use  a 
label  designating  their  preparation  as^'  Dr.  Ward's  Liniment," 
they  are  required  to  add  the  statement  that  it  is  manufactured 
by  them,  and  to  avoid  the  use  of  labels  resembling  thoee  of 
the  plaintiff. 

This  preparation  never  having  been  patented,  and  Sands, 
and  through  him,  these  defendants,  having  lawfully  and  fairly 
acquired  knowledge  of  its  composition,  they  have  the  legal 
right  to  manufacture  '*'  and  sell  it,  following  Ward's  formula: 
Bee  authorities  cited  below.  They  may,  too,  by  label  or  other- 
wise, publish  the  truth,  that  their  compound  is  made  in  ao- 
cordunce  with  Ward's  formula;  and  this  may  be  by  a  formal 
statement  to  that  effect,  or  by  more  brief  terms  of  similar 
import,  such  as  those  which,  by  the  decision  under  review, 
the  defendants  are  permitted  to  employ,  viz.,  *^  Dr.  Ward's 
Liniment,  manufactured  and  sold  by  Landon  and  Burchard," 
etc.:  Ckadwiek  v.  Covell^  151  Mass.  190, 192;  21  Am.  St.  Rep. 
442;  Marshall  v.  Pinkham,  52  Wis,  572;  38  Am.  Rep.  756; 
Masaam  v,  J.  W.  Thorley's  Cattle  Food  Co.,  L,  R.  6  Ch.  Div. 
574;  James  v.  James,  L.  R.  13  Bq.  Cas.  421;  Singer  Mfg.  Co. 
V.  Loog,  L.  R.  8  A  pp.  Cas.  15,  27;  Singer  Mfg.  Co.  v.  Wilson, 
L.  R.  2  Ch.  Div.  434,  and  same  case  on  appeal,  L.  R.  3  App. 
Cas.  376,  384,  385,  398,  399.  While  the  decision  last  cited 
reverses  that  preceding  it  upon  points  relating  to  the  evidence, 
the  principle  to  which  we  cit^  these  authorities  is  recognised 
at  the  pages  above  given. 

Even  if,  under  other  circumstances,  the  plaintiff  might 
have  rightfully  appropriated  exclusively  to  his  own  use  the 
name  of  Ward  as  a  part  of  a  trademark  or  trade  name,  so 
as  to  have  excluded  others  from  using  it,  as  a  means  of  de* 
daring  (he  fact  that  the  compound  put  forth  by  them  was 
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made  according  to  the  formula  of  Ward,  a  controlling  faot| 
4o  which  we  hare  called  attention  by  the  use  of  italics  in 
ihe  statement  of  the  case,  forbade  his  doing  so  in  this  case. 
This  preparation  had  been  for  many  years  known  as  *^  Dr. 
Ward's  Liniment,"  when  the  plaintiff  commenced  the  use 
of  that  name  in  connection  with  the  business.  Sands  had 
long  rightfally  made  and  sold  it  under  that  name,  and  had 
the  right  to  continue  to  do  so.  He  had  contributed,  as  may 
be  presumed,  to  the  popular  association  of  that  name  with 
the  remedy,  and  to  make  the  name  peculiarly  valuable  to 
«ny  manufacturer  who  might  appropriate  it  exclusively  to 
his  own  use. 

The  name  had  thus  practically  come  to  be  one  descriptive 
of  this  preparation,  and,  having  acquired  that  quality,  the 
plaintiff  had  no  right  to  withdraw  it  from  further  use  by 
Sands,  or  by  any  other  person  who  might  lawfully  mtfnu* 
facture  the  same  liniment,  and  appropriate  **^  it  to  his  ex- 
clusive use,  so  as  to  give  him  a  practical  monopoly  in  the 
sale  of  the  preparation  which  he  had  no  exclusive  right  to 
make  or  sell:  Canal  Co.  v.  Clark^  18  Wall.  311;  Stachelberg 
V.  Ponce,  128  U.  8.  686;  Van  BeU  v.  PreacoU,  82  N.  Y.  680; 
MarshaU  v.  Pinkham,  62  Wis.  572;  38  Am.  Rep.  766. 

It  is  of  little  importance  that,  by  reason  of  the  plaintiff's 
threatened  prosecution  of  Sands,  and  of  the  inability  of  the 
latter  to  enter  into  litigation,  as  he  testifies.  Sands  had  discon* 
tinued  the  use  of  the  name  of  Ward.  The  manufacture  and 
sale  of  the  liniment  was  continued,  and  it  continued  to  be 
known  as  ''Dr.  Ward's  Liniment''  down  to  the  time  when 
the  plaintiff  sought  to  appropriate  those  words  to  his  ex- 
elusive  use.  He  had  no  right,  by  such  an  appropriation  of 
the  common  name  of  this  remedy,  of  established  reputation, 
to  deprive  other  manufacturers  of  the  benefits  of  that  name 
as  properly  and  truly  designating  the  article  manufactured 
by  them.  Sands  had  the  right  to  resume  the  use  of  the 
4iame  which  the  plaintiff  had  no  right  to  appropriate  after 
it  came  to  be  the  common  name  for  the  liniment 

There  is  no  proof  of  the  amount  of  damage  which  the 
plaintiff  may  have  suffered  from  the  partial  resemblance  to 
the  plaintiff's  label  of  the  label  formerly  used  by  the  de» 
fendants,  bearing  the  words  ''  Dr.  Hoffman's  Vegetable  Ano- 
'dyne,"  but  it  is  contended  that,  even  in  the  absence  of  such 
proof,  damages  should  have  been  awarded  to  the  extent  of 
one  hundred  dollars,  pursuant  to  Laws,  1886,  chapter   178, 
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lection  4.  But  it  is  oiilj  in  cases  where  the  person  imitating 
the  label  or  trademark  of  another  does  so  with  the  frandn- 
lent  intent  expressed  in  that  section,  and  which  is  there  de- 
clared to  be  criminal,  that  such  a  statutory  penalty  is- 
recoverable.  The  court  has  not  found  that  the  defendants, 
were  actuated  by  a  fraudulent  purpose,  and  the  evidence  did 
not  require  such  a  conclusion;  hence  the  plaintiff  cannot  pre- 
vail in  this  particular.  The  fact  that  the  action  is  not  for  the 
recovery  of  the  penalty  would  lead  to  the  same  conclusion. 

For  the  reasons  assigned  by  the  learned  judge  of  the  district 
court  as  to  the  claim  of  newly  discovered  evidence,  we  da 
do  not  think  that  he  erred  in  his  refusal  to  accept  that  a» 
a  sufficient  ground  for  allowing  a  new  triaL 

**A  We  deem  the  findings  of  fact  justified  by  the  evi* 
dence.  Upon  some  other  matters  referred  to  in  the  briefii 
comment  is  unnecessary. 

Order  affirmed.  ____^ 

PaTBITTS — RiORT   TO   SSLL   UnFATBKTKD    DbUO.— ^Th«M   OMI    be  BO  «z* 

olnaive  right  to  the  use  of  formulaa  for  the  manufacture  of  mediciiieap  thougb 
there  may  be  a  right  to  prevent  any  one  from  obtaining  or  nnng  them 
through  breach  of  trast  or  contract.  Any  one  who  honestly  gets  a  knowU 
edge  of  such  formulaa  has  the  right  to  make  and  leU  medicinea  therefrooir 
and  to  publish  to  the  public  that  they  are  made  according  to  saeh  formulas: 
Cftadwick  v.  CoveU,  151  Mass.  190;  21  Am.  St.  Rep.  442,  and  note;  Thon^ 
9on  V.  Winchester,  19  Pick.  214;  31  Am.  Dec  135.  See  the  note  to  Tabor  r. 
ffofman,  16  Am.  St  Rep.  743^  where  the  question  of  proper^  in  inTeo^ 
tionsy  independent  of  letters  patent^  is  discussed. 


Waters  v.  Pioneer  Fuel  Gompant. 

[83MlllimoTA,474.] 

Mastsk  avd  Sbrtamt,  Rklatioh  ov,  Whsh  Bzistb. — ^A  teamster 

to  haul  coal  in  his  own  wagon  for  a  fuel  company  occupies  the  position 
of  a  servant*  when  he  represents  the  oonipany  in  all  the  details  of  the 
work  ansigned  to  him,  and  is  subject  to  its  control  as  long  as  his  em- 
ployment eontinnea.  Under  anch  oircnmatanoes,  it  is  immaterial  thal^ 
he  is  paid  for  his  work  by  the  load,  and  not  by  the  day  or  hour. 
Mastbb  and  Ssbtant— Teambtbb,  Whbn  Aotimo  Within  thb  Soofb  or 
flis  Dutibs.— When  a  teamster,  hired  to  haul  coal  for  a  fuel  company, 
has  the  cover  of  a  coal-hole  in  a  sidewalk  removed  for  the  purpose  of 
delivering  a  load  of  coal,  it  is  one  of  his  dutiea^  as  a  servant  of  the  com* 
pany,  to  see  that  the  cover  is  securely  replaced,  or  the  hole  otherwise 
protected  until  the  occupant  of  the  premises  ean  attend  to  the  matter, 
and  if,  owing  to  his  failure  to  perform  that  duty  properly,  the  cover 
gives  way  under  a  person  using  the  sidewalk,  the  company  is  liable  for 
the  injuries  thereby  sustained. 
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Kitehd^  Cohen^  and  Shaw,  for  the  appellant 

A.  H.  Noyei  and  John  E.  WaterSj  for  the  respondent. 

^^*  Vanberbuboh^  J.  The  defendant's  emplojee,  engaged 
in  hauling  coal,  delivered  by  its  order  a  ton  of  coal  to  one  of 
its  customers  in  the  city  of  Minneapolis.  He  delivered  the 
€oal  through  a  hole  in  the  sidewalk  in  front  of  the  premises 
of  the  purchaser,  into  a  vault  or  bin  under  the  sidewalk,  con- 
nected with  the  premises.  After  the  coal  was  unloaded,  he 
took  out  the  chute  through  which  it  was  delivered,  and  put 
the  cover  over  the  hole,  but,  as  is  alleged,  failed  to  replace 
it  properly;  and  the  plaintiff,  who  soon  after  passed  along 
stepped  upon  it,  and  was  precipitated  into  the  hole,  and  in- 
jured. He  brings  this  action  against  the  defendant,  and  in- 
flists  that  it  is  a  case  where  respondeat  superior  applies.  The 
•defendant,  however,  resists  this  claim  on  the  ground  that  the 
person  delivering  the  coal  was  not  its  servant,  but  an  inde- 
pendent contractor. 

The  evidence  of  the  nature  of  his  employment,  which  is 
undisputed,  is  that  he  had  applied  to  the  defendant  for  work, 
jtnd  had  worked  for  the  fuel  company  about  three  months; 
had  worked  almost  every  day  for  them,  delivering  coal;  and 
was  paid  thirty*five  cents  per  ton  for  delivering  it,  and  got 
his  pay  every  week.  He  owned  the  team,  and  the  running- 
^ear  of  the  wagon.  The  defendant  furnished  him  the  wagon- 
box.  He  was  not  sure  of  business  every  day,  and  could 
quit  when  he  wanted  to,  though  the  fact  that  he  was  paid 
«very  Saturday  night  shows  that  the  employment  was  con- 
tinuous until  suspended.  He  had  not,  however,  quit,  or  been 
<li8charged,  when  this  coal  was  delivered.  When  the  order 
for  this  ton  of  coal  came  in  it  was  delivered  to  him  to  exe- 
cute, and  the  amount,  quality,  and  price  specified.  He 
loaded  the  coal,  and  took  it  to  the  specified  place,  got  ^'^  the 
money  for  it,  and,  after  the  coal  was  delivered,  procured  the 
receipt,  acknowledging  its  delivery,  and  returned  it  and 
the  money  to  the  defendant. 

We  think  this  evidence  shows  that  the  person  who  delivered 
the  coal  was  in  the  service  of  the  defendant,  though  the  term 
of  service  was  precarious;  and  we  do  not  see  that  it  is  material 
that  he  was  paid  by  the  load,  by  the  hour,  or  by  the  day  for 
his  work.  He  represented  the  master  in  all  the  details  of  the 
trork  enumerated,  and  while  he  remained  in  defendant's  em- 
ployment he  waa  subject  to  its  controL    If  he  had  been  at 
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work  by  the  day  or  by  the  month,  and  had  been  famished 
with  a  team  and  wagon  by  the  defendant,  would  the  circam* 
•tances  of  the  delivery  have  been  any  different?  Or  would 
the  control  of  the  defendant  over  the  acts  of  the  employee 
have  been  otherwise  or  greater  than  it  was?  His  orders  were 
to  collect  the  pay  for  the  coal  in  advance.  If  it  bad  not  been 
so  paid  for  he  would  have  been  obliged  to  have  brought  the 
coal  back  to  the  yard.  The  testimony  shows  that  he  had 
worked  for  the  company  about  three  months,  hauling  coal 
daily.  He  had  in  the  mean  time  rendered  service  for  no  one 
else,  and  appeared  to  be  subject  to  its  orders,  and  was  treated 
as  one  of  its  teamsters  or  drivers. 

It  is  not  easy  to  frame  a  definition  of  the  terms  ^indepen* 
dent  contractor  "  that  will  satisfactorily  meet  the  conditions  of 
different  cases  as  they  arise,  as  each  case  must  depend  so 
largely  upon  its  own  facts.  One  text-writer  declares  such 
contractor  to  be  one  who  undertakes  to  do  specific  pieces  of 
work  for  other  persons,  without  submitting  himself  to  their 
control  in  the  details  of  the  work,  or  one  who  renders  the  serv- 
ice in  the  course  of  an  independent  employment,  representing 
the  will  of  his  employer  only  as  to  the  result  of  his  work,  and 
not  as  to  the  means  by  which  it  is  accomplished:  1  Shearman 
and  ^edfield  on  Negligence,  sees.  164,  165. 

So  it  is  said  that  an  independent  contractor  is  one  who» 
exercising  an  independent  employment,  contracts  to  do  a  piece 
of  work  according  to  his  own  methods,  and  without  being  sub- 
ject to  the  control  of  his  employer,  except  as  to  the  result  of 
the  work :  Powell  v.  Virginia  Const  Co.^  88  Tenn.  692;  17  Am» 
St.  Rep.  925. 

The  plaintiff  is  not  concluded  by  these  definitions.  But^ 
without  ^'^  attempting  to  discuss  abstract  definitions,  we 
feel  satisfied  that,  upon  the  undisputed  facts  in  the  case,, 
the  court  was  right  in  holding  that  the  relation  existing  be- 
tween the  defendant  and  the  carrier  of  the  coal  was  that  of 
master  and  servant 

2.  Assuming,  then,  that  such  relation  existed  between  the 
teamster  and  the  defendant  in  hauling  and  handling  the  coal^ 
was  he  its  servant  in  the  particular  matter  of  closing  the  open- 
ing in  the  sidewalk?  Upon  this  matter  the  court  instructed 
the  jury,  in  substance,  that  it  was  for  them  to  determine 
whether  it  was  a  part  of  the  driver's  business  to  replace  the 
cover,  and  if  it  was  not,  then  the  plaintiff  could  not  recover; 
but  if  they  found  that  it  was,  and  that  he  replaced  it  in  a  oare» 
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less  and  improper  manner,  resulting  in  the  injury  complained 
Ot^  plaintiff  ehould  recover.  Whether  thie  proposition  was  or 
was  not  strictly  accurate,  we  think  it  sufficiently  favorable  to 
the  defendant. 

It  was  left  to  the  jury  to  determine,  as  a  question  of  fact, 
whether  it  was  his  duty,  as  the  servant  of  the  defendant,  to 
replace  the  cover;  and  the  evidence  certainly  tended  to  show 
this,  and  will  support  such  a  finding  by  the  jury. 

The  evidence  shows  that  the  teamster  brought  the  coal  to 
the  store,  and  at  his  request  the  opening  was  uncovered.  It 
had  to  be  opened  from  the  inside.  He  then  placed  the  chute 
into  the  opening,  shoveled  the  coal  into  it,  took  out  the  chute, 
which  was  a  sufficient  protection  while  there,  replaced  the 
cover,  and  went  into  the  store  for  the  receipt.  He  represented 
the  defendant  in  removing  the  chute  and  getting  the  receipt, 
and  the  court  will  not  assume  that  his  agency  was  tempora- 
rily suspended  while  he  was  in  the  act  of  replacing  the  cover. 
It  seems  to  us  the  jury  were  justified  in  finding — if,  indeed, 
the  evidence  did  not  require  them  to  find— that  when  the  de- 
fendant removed  the  chute,  and  thus  left  an  opening  in  the 
sidewalk  eminently  dangerous,  it  was  its  duty  to  cover  it 
properly,  or  otherwise  protect  it  till  the  occupant  of  the  prem- 
ises could  attend  It  Whether  an  independent  action  might 
be  sustained  against  the  occupant  of  the  store  on  account  of 
the  dangerous  condition  in  which  the  sidewalk  was  left  we 
need  not  inquire. 

If  the  instruction,  as  given  on  this  subject,  was  not  as  clear 
or  ^^^  specific  as  defendant  desired,  it  should  have  asked 
more  specific  instructions.  No  other  matters  need  be  consid- 
ered. 

Order  affirmed.  

MiSTES  AJVD  Sbrvaht— Thb  Rklation,  When  Exists. — This  qaestion  it 
the  subject  of  the  monographic  note  to  Brovrn  ▼.  Smith,  22  Am.  8t.  Rep. 
460-463.  When  one  person  lends  his  servant  to  another  for  a  particular  em* 
ployment^  such  senrant,  for  any  thing  done  in  that  employment,  most  b* 
treated  as  the  servant  of  the  person  to  whom  he  was  lent:  Hasty  r,  Sear8^ 
157  Mass.  123;  34  Am.  St  Rep.  267,  and  note«  See  Metcalf  ▼.  Sweeney,  17 
B.  L  213;  S3  Am.  St.  Rep.  S64»  and  Owenwr  w.  Witlten,  60  Am.  Dea  106. 
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IirvKEKpiB't  Lnoi,  Goodb  ih  Poasusiov  ov  Boardkb,  Not  BoBimor  vk^ 
Tht  fact  that  goods  in  the  poeaemion  of  a  gneit  at  an  inn  belong  to  a 
third  person  dooa  not  prerent  the  innkeeper  from  having  a  lien  therten^ 
prorided  he  has  no  notice  of  snch  ownership,  but  this  rule  has  no  ap- 
plication, where  the  party  in  possession  of  the  goods  is  reoeired  as  a 
boarder. 

Ikrkejifsb  AMD  GuiflT,  Etidxhob  iHSumdSNT  TO  EBTABLisa  Rklatiov 
OF, — Evidence  which  merely  shows  that  a  man  and  his  family  were  le- 
eeived  as  boarders  and  lodgers  at  a  hotel,  and  continued  to  board  and 
lodge  there  for  about  six  months  at  a  weekly  rate,  does  not  affirmatively 
establish  the  relation  of  guest  and  innkeeper,  so  aa  to  subject  tiia  latlir 
to  the  liability,  or  give  him  the  rightSi  incident  to  that  relation. 

Fred  C.  Coolcj  for  the  appellant. 
Wm.  H.  Donahue^  for  the  respondent. 

*■''  Vanderburgh,  J.  The  court  below  found  the  facts 
stipulated  by  the  parties  in  the  agreed  statement  of  facts, 
submitted,  and,  ^^®  as  a  legal  conclusion,  that  the  pluinti 
was  entitled  to  judgment.  The  defendant  claimed  an  inn* 
keeper's  lien  upon  the  chattel  in  controversy,  a  sewing-ma- 
chine,  on  the  ground  that  it  was  brought  to  his  hotel  by  a  gaest, 
who,  it  now  appears,  had  contracted  to  purchase  the  same  of 
plaintiff,  but  the  title  had  not  passed,  though  the  possession 
had  been  delivered.  The  defendant,  however,  had  no  notice 
of  the  plaintiff's  claim,  and  insists  upon  his  lien  thereon,  with 
other  goods  of  the  guest,  for  the  amount  of  his  bill. 

The  plaintiff's  counsel  does  not  seriously  contest  the  prop- 
osition that  an  innkeeper  may  have  such  lien  on  goods  in  the 
possession  of  his  guest  infra  hospitium^  though  they  belong 
to  a  third  person,  provided  the  innkeeper  has  no  notice  of  that 
fact. 

If  the  innkeeper's  liability  would  attach  in  case  the  sewing* 
machine  were  lost  or  stolen,  it  would  seem  but  just  to  hold 
that  his  lien  attaches  whenever  there  is  a  corresponding  lia- 
bility: Schouler  on  Bailments,  sec.  292;  Mannina  v.  HcUen* 
beck,  27  Wis.  202;  Threjall  v.  Borvnck,  L.  R.  7  Q.  B.  711. 

The  respondent,  however,  clnims  that  the  judgment  may 
be  supported  on  the  ground  that  the  findings  of  fact  show 
that  the  party  who  brought  the  machine  to  defendant's  hotel 
was  received  as  a  boarder,  and  remained  there  as  such,  and 
not  as  a  traveler  or  guest  The  evidence  is  not  here,  and  so 
the  question  is  not  whether  it  would  support  a  finding  either 
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iray,  but  whether  it  appears  from  the  stipulated  facts,  which 
are  adopted  as  the  findings  in  the  case,  that  he  was  a  guest. 
To  entitle  the  defendant  to  assert  his  innkeeper's  lien  he  must 
have  received  the  property  as  the  goods  of  a  guest,  but  this 
4oe8  not  appear,  and  there  is  no  such  finding.  It  appears 
from  the  agreed  statement  that  he  received  the  party,  his  wife 
and  two  children  as  boarders  and  lodgers,  and  that  they  con- 
tinued to  board  and  lodge  with  him  for  about  six  months  at 
the  rate  of  fifteen  dollars  per  week,  and  that  is  all.  This  does 
not  afiirmati  vely  establish  the  relation  of  guest  and  innkeeper, 
flo  as  to  subject  him  to  the  liability,  or  give  him  the  rights 
incident  thereto.  Error  must  appear. 
Judgment  affirmed.  ^^ 

Jxv9^**GvEam^  and  '^BoARDuts"— Who  Ars,  and  How  Dsm* 
mirxD. — ^Whether  an  inmate  of  a  hotel  is  a  gnest  or  boarder  is  a  qnestioa  of 
fact  to  be  determined  by  the  trial  court.  That  the  plaintiff  made  a  special 
arrangement  respecting  his  sojonm  is  not  conclnsive,  bnt  is  merely  to  be  con* 
•idered  as  a  circumstance  in  connection  with  all  the  other  evidence:  Magee 
▼.  Paeifie  Imp.  Co.,  98  Cal.  678;  35  Am.  St  Rep.  199,  and  note.  See  fur- 
ther Fay  ▼.  Padjie  Imp.  Co.,  93  CaL  253;  27  Am.  St  Rep^  198,  and  note; 
Pullman  etc  Car  Co.  r.  Lame,  28  Neb.  239;  26  Am.  St  Rep.  825;  Moort  t. 
Loag  Beach  DeoelopmerU  Co.,  87  CaL  483;  22  Am.  St  Rep.  265,  and  the  el- 
teaded  notes  to  Hancock  t.  Hand,  46  Am.  Rep.  119-121,  and  MeDankU  t. 
Rdbiwion,  62  Am.  Dec.  686.  As  to  who  is  a  guest,  see  the  notes  to  CuUer  T« 
Bounty,  18  Am.  Rep.  133,  and  PinkerUm  ▼•  Woodward,  91  Am.  Dec  670. 

iMNKBEPKBa'  Lncva — ^The  lien  of  an  innkeeper  on  property  intrusted  to 
litm  to  be  kept  depends  npon  the  question  whether  it  was  the  property  of 
one  who  was  a  gnest  of  such  innkeeper  actually  or  constmctiTely:  QrintM 
▼.  Cook,  8  Hill,  485;  88  Am.  Deo.  663,  and  note.  An  innkeeper's  lien  ex* 
tends  to  property  exempt  from  execution:  Bona  t.  Mdar,  47  Iowa,  607;  29 
Am.  Rep.  493.  An  innkeeper  has  a  Hen  on  the  property  of  a  third  person 
held  by  the  gnest  as  bailee  and  brought  within  the  inn,  unless  he  knew  it 
was  not  the  property  of  the  gnests  Cook  ▼.  Kan»,  13  Or.  482;  67  Am.  Bepw 
S8^  and  extended  notow 
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BuDDioK    V.   St.   Louis,  Kbokuk,  and   North* 

WEST£BN  Railway  Company. 

lUB  Hwoimi,  25.] 

Dbbds— FoBnrnntB-^CoHDinoH  Subskquuit.— A  racoMaor  to  a  gmnUm 
in  a  deed  to  a  raOway  for  a  right  of  way,  containiag  a  ooronaat  to 
famish  the  grantor  with  an  annnal  paas,  oonpled  with  a  oonditioii  that 
a  failure  to  do  to  thai]  work  a  forfeiture  of  the  land«  takeo  aabjeet  to 
■noh  oonditioo* 

DBXDO^FoRrKiTURi  VOB  CoVDiTTOV  Brokbv— Rb-bktbt. — ^A  grantor  or 
hii  grantee  can  maintoin  ojeotment  against  the  grantee  or  hie  grant  oee^ 
for  a  breach  of  an  express  condition  of  forfeitore  in  a  deed,  withont  ro* 
entry  upon  tlie  land,  or  an  express  reserration  of  a  right  of  entry  in 
the  deed. 

DuDB^FoRruTUKB  voB  Ck>in>iTioir  Brokeh— Rembdt— Mxarubi  ov 
Damages.— If  a  railroad  oompany  has  entered  under  a  deed  of  a  ri^ht 
of  way  containing  a  covenant  to  famish  the  grantor  with  an  annnal 
pass,  coupled  with  a  condition  that  a  failure  to  furnish  such  pass  shall 
work  a  forfeiture  of  the  land,  a  subsequent  breach  of  the  condition  will 
not  sustain  an  action  by  the  grantor  for  damages  for  the  toking  of  the 
land  for  a  right  of  way,  and  for  injuries  to  his  whole  tract.  His  remedy 
is  either  an  action  for  damages  for  failure  to  furnish  such  pass,  or  eject* 
ment  for  forfeitare  on  condition  broken,  in  which  latter  action  ho  is  en* 
titled  to  rent  for  the  use  of  the  roadbed  from  the  time  of  such  broach. 

James  H,  Anderson^  IL  H.  Trimble^  Palmer  TrimbUf  and 
Blair  and  Marchand,  for  the  appellants. 

Craig^  McCrary  and  Craig,  and  F.  7.  HugheB^  and  Zl  L. 
Montgomery^  for  the  respondent. 

**  Burgess,  J.  This  is  an  action  at  law  tried  by  a  jury. 
The  case  is  that  plaintiff  was  the  owner  of  a  large  tract  of 
land  lying  in  a  body,  partly  in  the  county  of  Clark  and  partly 
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in  the  CQunty  of  Lewis,  in  the  state  of  Missoari.  On  the  tenth 
day  of  July,  1872,  he  conveyed  **  to  the  Mississippi  Valley 
and  Western  Railway  Company  a  right  of  way  over  certain 
of  this  land  in  Clark  county,  for  the  consideration  of  one  dol* 
lar  in  money  and  an  agreement  on  the  part  of  the  railway 
company,  incorporated  in  the  deed,  to  furnish  the  plaintiff 
with  an  annual  pass  during  the  period  of  his  natural  life,  over 
the  company's  railway  from  the  city  of  Keokuk  to  the  city  of 
Qaincy,  and  in  case  such  pass  is  not  given,  or  if  it  shall  he- 
revoked,  then  said  deed  to  be  void. 

And  in  1879  the  plaintiff  by  another  deed,  his  wife,  Mattie 
Ruddick,  joining  with  him,  conveyed  to  the  defendant  com* 
pany  a  right  of  way  over  certain  of  his  lands  lying  in  the 
county  of  Lewis  for  the. consideration  of  ''a  certain  and  con- 
tinuous pass  granted  to  said  Mattie  Ruddick  and  family  over 
said  St.  Louis,  Keokuk,  and  Northwestern  Railway,  and  it  ia 
agreed  that  if  said  pass  is  refused  or  withheld  by  the  company 
now  operating  said  railway,  or  their  successors,  then  said  strip 
of  land  to  revert  back  to  said  grantors  and  this  deed  to  be 
void.'* 

In  1875  the  property  and  franchises  of  the  railway  company 
were  sold  to  foreclose  a  mortgage,  under  a  decree  of  the  circuit 
court  of  the  United  States  and  one  Stone  became  the  pur-^ 
chaser  of  the  mortgage  sale.  Soon  thereafter  Stone  sold  the 
railroad  property  and  franchises  to  the  defendant,  which  is  a 
railroad  corporation  organized  under  the  laws  of  Missouri^ 
and  also  under  the  laws  of  Iowa.  The  agents  of  the  defend- 
ant recognized  plaintiff's  claim  to  his  annual  pass  until  the 
expiration  of  the  year  1883,  and  to  January  29,  1884,  when 
they  declined  to  issue  to  him  any  further.  The  defendanta 
also  recognized  the  claim  of  plaintiffs  wife,  Mattie  Ruddick 
and  her  family  to  an  annual  pass  until  the  fourteenth  day 
of  January,  1887,  when  it  declined  to  issue  it  any  further. 
Upon  these  facts  the  plaintiff  prosecutes  his  suit  upon  the 
ground  that  the  land  '®  described  in  the  deeds  (which  were 
duly  recorded  in  the  counties  in  which  the  different  described 
tracts  of  land  lie)  upon  failure  to  comply  with  the  conditiona 
in  the  deeds  defendant  forfeited  the  land,  and  seeks  to  recover 
the  value  to  his  entire  tract,  by  reason  of  the  taking  and  oc- 
cupancy of  the  strip  through  the  same  for  track  and  right  of 
way.  There  are  two  different  counts  in  the  petition,  one  bot* 
toraed  on  the  breaches  of  the  conditions  of  the  deed  to  the 
Clark  county,  and  the  other  on  the  breaches  of  the  conditiona 
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of  the  deed  to  the  Lewis  county  land.  The  damages  were  as* 
seseed  as  a  whole,  at  the  sum  of  three  thousand  six  hundred 
and  eighteen  dollars. 

The  usual  motion  for  new  trial  and  in  arrest  being  filed  and 
overruled,  the  case  is  appealed  to  this  court 

The  deeds  from  the  plaintiff  to  the  different  railroad  com- 
panies both  contain  substantially  the  same  conditioDfi  in 
regard  to  forfeiture  on  failure  to  furnish  annual  passes  accord- 
ing to  the  terms  of  the  deeds.  The  passes  were  furnished  for 
quite  a  number  of  years,  and  finally  refused  by  defendant, 
who  succeeded  by  purchase  to  the  rights  and  franchises  of 
the  Mississippi  Valley  and  Western  Railroad  Company,  and 
also  to  the  rights  and  franchises  of  the  St  Louis,  Keokuk, 
and  Northwestern  Railway  Company,  and,  if  the  covenants 
in  the  deeds  were  not  coupled  with  the  conditions  and  pro- 
vision for  forfeiture  for  failure  to  furnish  the  passes,  they 
would  not  run  with  the  land  and  would  not  be  binding  on  de- 
fendant. The  covenant  would  not  run  with  the  land  because 
foreign  to,  independent  of,  and  not  in  any  manner  connected 
with  it.  Only  such  covenants  and  conditions  as  are  con- 
nected with,  or  requiring  something  to  be  done  on  or  about 
the  land  itself  run  with  it:  Wiggins  Ferry  Co.  v.  Chicago  etc 
R.  R.  Co.  73  Mo.  389;  39  Am.  Rep.  519;  Kentuehy  CenL  R.  R. 
Co.,  V.  Kenney,  82  Ky.  164;  Gulf  etc.  Ry.  Co.  v.  Smith,  72 
Tex.  122;  »^  Georgia  etc.  R.  R.  Co.  v.  Reeves,  64  Ga.  492; 
Lydick  v.  Baltimore  etc.  R.  R.  Co.,  17  W.  Va.  427. 

But  as  the  covenants  in  both  deeds  are  covenants  with  the 
eubsequent  condition  of  forfeiture  upon  failure  or  refusal  to 
furnish  passes  as  provided  in  the  one  for  plaintiff  and  in 
the  other  for  his  wife  and  family  as  provided  in  them,  and  as 
therein  expressly  set  forth,  defendant  as  the  successor  by  pur- 
chase to  the  grantees  in  those  deeds,  took  subject  to  all  the 
conditions  in  said  deeds,  and  is  bound  thereby  as  if  it  were 
the  original  grantee. 

At  common  law  it  was  necessary  for  the  grantor  to  enter 
upon  the  land  conveyed  in  order  to  work  a  forfeiture.  It 
could  not  be  effected  by  bringing  an  action  for  the  recovery 
of  the  possession.  This  rule  has  been  somewhat  changed,  so 
that  at  the  present  time  the  ordinary  action  of  ejectment 
would  have  the  same  effect  as  the  common-law  entry.  The 
right  of  entry  need  not  be  expressly  reserved  where  the  con- 
dition is  express.  It  follows  as  a  necessary  incident  to  the  con- 
dition, and  passes  with  the  land,  into  whosesoever  bands  it  may 
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oome:  Tiedeman  on  Real  Property,  sec.  277;  Osgood  ▼.  Abbott^ 
68  Me.  78;  Jackion  ▼.  Allen,  8  Cow.  220;  Bowen  ▼.  Bowen^  1ft 
Conn.  685;  Gray  v.  Blanchard^  8  Pick.  284;  Fonda  ▼•  8age^ 
46  Barb.  109. 

It  has  also  been  held,  if  several  parcels  of  land  are  con- 
veyed upon  condition  by  the  same  deed,  or  are  embraced  in 
the  same  mortgage,  and  are  all  situate  in  the  same  county, 
an  entry  upon  one  in  the  name  of  the  whole  will  be  sufficient 
to  enforce  the  condition  as  to  all  of  the  parcels.  But  if  there 
be  difTerent  deeds  of  the  parcels,  with  different  conditions 
therein,  the  entry  must  be  made  upon  each:  2  Washburn  on 
Real  Property,  sec.  16,  p.  18. 

It  does  not  necessarily  follow,  however,  that  because  of  the 
forfeiture  of  the  land  occupied  by  defendant  "  under  those 
deeds  as  a  right  of  way  and  the  reversion  thereof  to  plaintiff 
because  of  the  conditions  broken  on  account  of  the  refusal  by 
defendant  to  furnish  the  passes,  that  plaintiff  can  maintain 
this  action  for  the  damages  he  claims  to  have  sustained  by  rea« 
son  of  the  construction  of  defendant's  road  through  his  tract  of 
land.  The  right  of  way  was  taken,  the  road  built  and  operated 
for  nearly  twenty  years  by  and  with  his  knowledge  and  consent 
and  by  the  right  and  authority  conferred  by  the  deeds  from 
plaintiff,  which  were  read  in  evidence.  The  entry,  therefore, 
was  lawful.  There  has  never  been  an  entry  by  plaintiff  for 
condition  broken,  nor  has  he  ever  proceeded  to  have  the  for- 
feiture declared  by  any  proceeding  in  a  court  of  law  or  equity. 
He  is  not  simply,  because  of  the  forfeiture,  in  contemplation 
of  law  or  in  fact  in  possession  of  the  land  granted  by  him*to 
the  railroad  companies,  and  cannot  maintain  his  suit  for 
damages  to  his  tract  of  land,  or  any  part  of  it  conveyed  by 
the  deeds,  which  is  now,  and  was  at  the  time  of  the  commence- 
ment of  this  action,  in  the  admitted  possession  and  occupancy 
of  defendant. 

If,  in  the  first  place,  the  entry  by  the  railroad  company  had 
been  without  authority  and  against  the  will  and  consent  of 
plaintiff,  a  different  rule  would  obtain,  because  in  such  case 
the  entry  on  his  lands -and  the  appropriation  of  a  portion  of  it 
by  the  railroad  company  to  its  own  use  would  have  been  un- 
lawful. Plaintiff  should  have  entered  for  condition  broken, 
or  prosecuted  his  action  to  final  judgment  for  that  purpose, 
before  instituting  this  proceeding,  if  at  all.  But  in  tliat 
event  the  measure  of  damages  would  not  be  that  which  the 
entire  tract  of  land  sustained  by  reason  of  the  construction 
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of  the  road,  but  would  be  the  rental  value  of  the  right  of 
way,  taken  and  occupied  by  '*  defendant  from  the  time  of 
the  entry  for  condition  broken,  up  to  the  commenoemenl 
of  the  suit. 

The  rule  of  law  which  entitles  those  whose  lands  are  taken 
and  condemned  for  railroad  purposes,  by  virtue  of  the  right 
of  eminent  domain,  to  damages  done  to  the  entire  tract  by 
reason  of  the  taking  of  a  portion  thereof,  does  not  apply  to 
cases  like  the  one  at  bar,  where  the  right  of  way  was  in  the 
first  place  conveyed  by  deed.  Upon  the  execution  by  plain- 
tifif  of  the  deeds,  the  title  to  the  strip  of  land  embraced  therein 
vested  in  the  grantees,  subject  to  be  defeated  by  failure  on 
their  parts  to  comply  with  the  conditions  expressed  in  the 
deeds,  that  is,  to  furnish  in  the  one  case  a  pass  to  plaintiff, 
and  in  the  other  to  plaintifiTs  wife  and  family.  Upon  oondi« 
iion  broken,  and  entry  for  reason  thereof,  the  title  would  re- 
vert to  and  become  reinf^tated  in  plaintiff,  but  until  such  en* 
try  is  made  it  will  remain  in  defendant.  But  even  if  he  had 
entered  for  condition  broken,  he  could  not  maintain  an  action 
for  damages  for  the  land  thus  taken  and  also  to  his  entirs 
tract  by  reason  of  such  taking,  because  the  deeds  as  soon  as 
executed  passed  the  title  to  the  right  of  way  from  plaintiff  to 
the  grantees,  and  the  roud  constructed  and  put  in  operation 
by  virtue  of  the  authority  conferred  thereby.  And,  upon  en* 
try  for  condition  broken,  he  could  get  nothing  more  than  was 
conveyed  by  the  deeds,  which  was  the  strip  of  ground  occu- 
pied by  defendant  for  its  right  of  way.  He  would  acquire  no 
ri'ght  to  sue  for  damages  for  the  taking  of  his  land  for  road- 
bed,  and  by  reapon  thereof  to  his  entire  body  of  land. 

Plaintiff  misconceived  his  cause  of  action,  which  occurs 
to  us  is  either  an  action  against  the  original  grantees  in  the 
deeds  for  damages  for  failure  to  furnish  the  passes,  as  held  in 
the  case  of  Helton  v.  St,  Louie  etc,  Ry,  Co.^  ^^  25Mo.  App.822; 
and  also  in  the  case  of  Erie  etc,  Ry.  Co.  v.  Douthet^  88  Pa.  Si 
243,  32  Am.  Rep.  451,  or  ejectment  for  condition  broken  which 
would  entitle  him  to  rent  for  the  use  of  the  roadbed  from  the 
time  of  such  entry.  Under  no  circumstances  can  he  recover 
in  this  form  of  action.  He  will  not  now  be  heard  to  complain 
of  that  to  which  he  assented,  and  that  too  by  his  solemn  deeds. 

When  a  railroad  is  constructed  by  and  with  the  consent  of 
the  landowner  over  whose  land  it  is  located,  evidenced  by 
deed  or  contract  with  subsequent  condition,  ejectment  will  not 
lie:  McClellan  v.  St,  Louis  etc,  R.  R.  Co.^  103  Mo.  296;  ifot- 
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tenon  ▼.  West  End  etc.  R.  R.  Co.,  72  Mo.  842;  Hubbard  r.  Kan- 
•CM  City  etc.  R.  R.  Co.,  63  Mo.  68.  Bat  when  the  deed  contains 
a  condition  for  forfeiture,  which  broken,  ejectment  for  poesea- 
sion  will  lie. 

All  the  instructions  given  by  the  court  should  have  been  ^ 
refused,  and  the  motion  in  arrest  sustained,  because  the  peti- 
tion states  no  cause  of  action.  As  this  disposes  of  the  case, 
it  is  thought  to  be  unnecessary  to  advert  to  the  many  other 
questions  raised  by  counsel  for  appellant  in  their  briefs.  The 
cause  is  reversed. 

All  concur. 

Dbkds— CoiTDinoRS  SaBSiQimrT— FoBFnnrBS  roa  BaxAOiL^Thlt  qnae- 
tion  it  thoroagbly  treated  ia  the  monographio  note  to  Oron  ▼.  Carmmf  44 
Am.  Dea  743.  See,  mlaob  the  note  to  Potir.  Weil,  12  Am.  St  Rep.  S19.  The 
f ailiire  of  a  grantee  to  perform  certain  oonditiont  subeeqnent  whioh  wert 
part  of  the  consideration  for  a  conveyance  doea  not  work  a  forfeitare  where 
the  failure  is  due  to  the  acts  of  the  grantors  or  their  snocesson  in  interesti 
Btdis  V.  i?o&8om  6  Wash.  268. 

DxiDfl — ^FoRrsiTCRB  TOR  Briaor  or  Ck>NDinoN  8(JBSRQUBiiT — How  Ev- 
norsD.— Entry  for  condition  broken  is  required  of  the  grantor  to  make  good 
the  forfeiture,  or  he  or  his  heirs  may  maintain  ejectment:  O'Brien  t.  W€^f 
ner,  94  Mo,  93;  4  Am.  St  Rep.  362,  and  note.  Upon  breach  of  a  condition 
•ubsequent  in  •  deed,  the  party  entitled  may  re-enter,  or,  if  necessary, 
maintain  an  action  to  regain  his  estate:  Ralejfv,  UmatUlaCountg,  15  Or.  172; 
8  Am.  St  Rep,  142;  and  note.  An  estate  on  condition  subsequent  does  not 
revert  until  entry  for  breach  of  the  condition:  Thompeom  T.  Tkompmm,  9 
Ind.  323;  68  Am.  Deo.  638,  and  note. 

Dauaqeb  roB  Bbbaoh  or  Gomdition  Subsiqubrt  n  Dibdi  See  Leack  t* 
Leaeh.  4  Ind.  628;  68  Am.  Deo.  642. 
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Damagbs— Mental  Avouisr  as  av  Elsmbiit  or. — A  telegraph  company 
is  not  liable  for  mental  suffering  and  pain  resulting  from  its  neglect  to 
transmit  a  message  promptly,  although  advised  by  the  contents  of  the 
message  that  such  saffering  and  pain  will  naturally  result  from  its  fail- 
ure to  deliver  the  message  without  delay. 

Mbmtal  SufFRRiHO  Unoonneotbd  With  Ant  Phtsioal  Injitrt  is  not 
■nfficient  to  sustain  an  action  for  damages  for  breach  of  oontraot 

WUliam  8.  Shirk,  for  the  appellant. 

Karnes,  Holmes,  and  Krauihoff,  and  Charles  E,  Yeater  and 
O.  H.  FearonSf  for  the  respondent. 
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^  OANiiT,  p.  J.  ThiB  ia  an  action  for  damages  for  tha 
negligence  of  defendant  in  failing  to  deliver  to  plaintiff  th# 
following  telegraphic  meeaage  sent  to  him  by  his  wifo: 

Sedalia,  Missouri,  December  18, 1888. 

^  To  Matt  CanneUj  Scldiertf  HarMf  Leavenworth^  Kaneae: 

**  Your  child  is  dying. 

"Mabt." 

^  The  plaintiff  alleged  that  his  wife  paid  the  castomary 
charge,  ^ty  cents,  for  its  transmission,  and  that  bo  bad  re* 
funded  that  sum  to  her. 

Plaintiff  then  alleges  th^t  his  child  died  on  the  twenty* 
fourth  day  of  December,  1889,  ^and  that  if  said  message 
had  been  transmitted  and  deliyered  with  any  degree  of  dili* 
gence  or  promptness  whatever  he  would  have  been  able  to 
be  present  with  his  said  child  during  its  last  sickness  and  at 
its  death;  and  that  by  reason  of  the  great  negligence  and 
carelessness  of  defendant  in  failing  to  deliver  said  message, 
and  of  his  being  thereby  deprived  of  being  with  his  said  child 
during  its  last  sickness  and  at  its  death,  he  lost  not  only  the 
fifty  cents  paid  for  sending  said  message,  but  also  suffered 
great  anguish,  and  pain  of  mind  and  body,  and  was  physi* 
cally  and  mentally  prostrated  when  he  learned  that  his  child 
had  died  and  been  buried  without  knowledge  on  his  part  of 
its  sickness  and  death.'* 

He  alleges  that  he  was  an  inmate  of  the  Soldiers'  Home 
from  December  18,  1889,  continuously,  till  February  21,  1890, 
and  by  the  slightest  diligence  he  could  have  been  found.  Ho 
alleges  further  that  he  is  damaged  in  the  sum  of  five  thou. 
sand  dollars,  for  which  he  prays  judgment 

On  motion  of  defendant,  the  circuit  court  struck  out  of  the 
petition  the  words:  '**But  also  suffered  great  anguish,  and 
pain  of  mind  and  body,  and  was  physically  and  mentally 
prostrated  when  he  learned  that  his  child  had  died  and  had 
been  buried  without  knowledge  on  his  part  of  its  sickness  and 
death/'  This  left  the  action  pending  for  the  fifty  oents  only^ 
and,  plaintiff  declining  to  amend,  the  court  sustained  another 
motion  to  dismiss  for  want  of  jurisdiction  of  the  subject  mat* 
ter  of  the  action. 

The  sole  question  discussed  by  the  appellant  in  this  case 
is  this:  *'  Where  a  telegraph  company  is  '*  advised  by  the 
contents  of  a  messnge  that  great  mental  suffering  and  pain 
will  naturally  result  from  its  neglect  to  transmit  and  deliver 
the  message  promptly,  can  damages   be   recovered  by  the 
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sendee  for  such  mental  agony  and  distresB,  caused  by  a  fail- 
ure to  promptly  transmit  and  deliver? '^ 

The  proposition,  it  will  be  observed,  relates  simply  to  dam* 
ages  arising  from  a  breach  of  contract 

Prior  to  this  time  there  has  been  but  one  opin{<m  expressed 
in  the  decisions  of  this  court,  and  that  is  clearly  adverse  to 
the  contention  of  the  appellant,  and  this  is  not  questioned  by 
the  able  counsel  who  represents  the  appellant,  but  he  urges 
that  inasmuch  as  telegraphy  is  of  comparatively  recent  origin 
we  should,  in  view  of  the  function  it  performs,  make  an  ex« 
ception  in  the  construction  of  the  contracts  made  by  those 
engaged  in  it  and  the  damages  which  flow  from  a  breach 
thereof.  That  an  action  for  mental  anguish  disconnected 
with  physical  injury,  for  the  breach  of  a  contract,  could  not 
be  maintained  at  common  law,  with  the  single  exception  of 
the  breach  of  a  marriage  contract,  we  think  is  abundantly 
established:  Wood's  Mayne  on  Damages,  75;  Lynch  v.  Knight^ 
9  H.  L.  Cas.  577;  Walsh  v.  Chicago  etc.  Ry.  Co.,  42  Wis.  28; 
24  Am.  Rep.  376;  Wyman  ▼.  Leavitt,  71  Me.  227;  86  Am. 
303. 

The  subject  came  under  review  in  this  court  in  Trigg  v.  8U 
Louis  etc.  Ry.  Co.,  74  Mo.  147,  41  Am.  Rep.  805.  In  that 
case,  a  lady,  with  two  little  children,  was  carried  beyond  the 
station  to  which  she  was  traveling.  It  was  not  claimed  that 
any  indignity  was  offered,  or  that  she  suffered  personal  in- 
jury. The  trial  court  instructed  that  the  jury  might  award 
her  damages  for  the  anxiety  and  suspense  of  mind  suffered 
in  consequence  of  the  delay  in  reaching  her  destination.  This 
court,  in  reversing  the  cause,  said:  ''The  instruction  as  to 
^^  the  measure  of  damages  was  erroneous.  Neither  the 
anxiety  and  suspense  of  mind  suffered  by  the  plaintiff  in 
consequence  of  the  delay,  nor  the  effect  upon  her  health, 
nor  the  danger  to  which  she  was  exposed  in  consequence 
of  the  train  being  stopped  an  insufiScient  length  of  time, 
were  proper  elements  of  damage  in  this  case,  as  no  per* 
sonal  injury  was  received  by  the  plaintiff  and  no  circum« 
stances  of  aggravation  attended  the  wrongful  act  complained 
of.  If  the  anxiety  and  suspense  of  mind  suffered  by  the 
plaintiff  in  consequence  of  the  delay  in  this  case  is  a  ground 
of  recovery,  similar  suspense  and  anxiety  of  mind  would  be 
an  equally  good  ground  of  recovery  in  a  case  where  a  railroad 
train  should  wrongfully  stop  to  take  on  a  passenger.    The 

general  rule  is  that '  pain  of  mind,  when  connected  with  bodily 
AM.  St.  SLutn  you  xxxviiL  -n 
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injury,  Is  the  subject  of  damages;  but  it  must  be  so  connected 
in  order  to  be  included  in  the  estimate,  unless  the  injurjr  is 
accompanied  by  circumstances  of  malice,  insult,  or  inhuman- 
ity'": Citing  Pierce  on  Railroads  [Ed.  1881]  802;  Indian- 
apolis  etc.  Ry.  Co.  v.  Bimey^  71  IlL  891. 

The  authority  of  this  case  has  never  been  questioned  by  the 
courts  of  this  state,  to  our  knowledge.  The  rule  announced 
was  in  strict  harmony  with  that  of  the  courts  of  last  resort  in 
our  sister  states,  until  in  1881  the  supreme  court  of  Texas,  in 
So  Relle  v.  Western  Union  Tel.  Co.,  55  Tex.  808,  40  Am.  Rep. 
805,  announced  the  doctrine  that  the  sender  of  a  social  tele- 
gram could  recover  for  the  mental  anguish  caused  by  delay 
in  its  delivery. 

The  authorities  relied  upon  by  the  supreme  court  of  Texas 
in  that  case  were  actions  for  physical  injuries  in  which  the 
iiiental  agony  formed  an  Inseparable  part,  a  doctrine  never 
questioned  in  this  state  since  Porter  v.  Hannibal  etc.  R.  R.  Co^ 
71  Mo.  66,  36  Am.  Bep.  454.  The  learned  commissioner  who 
prepared  the  opinion  did  quote  a  suggestion  of  the  authors  of 
Shearman  and  Redfield  on  ^^  Negligence  to  the  effect,  that 
they  thought  such  an  action  ought  to  lie,  but  they  did  not 
claim  that  any  court  in  this  country  or  England  had  pre- 
viously sustained  their  view.  The  Texas  case  has  been  fol- 
lowed in  that  state  in  a  great  number  of  cases,  and  has  been 
adopted  in  Indiana,  North  Carolina,  Kentucky,  Alabama,  and 
Tennessee. 

On  the  other  hand,  this  new  departure  has  been  vigorously 
assailed  and  denied  by  the  supreme  courts  of  Mississippi, 
Georgia,  Kansas,  and  in  Dakota,  and  in  a  most  luminous  dis- 
senting opinion  by  Judge  Lurton  of  the  supreme  court  of 
Tennessee,  now  judge  of  the  United  States  circuit  court  for 
the  sixth  circuit,  in  which  Folkes,  judge,  concurred.  The 
majority  of  the  supreme  court  of  Tennessee  do  not  go  to  the 
length  contended  for  by  the  appellant  here.  The  majority 
lay  great  stress  upon  the  fact  that  by  virtue  of  a  statute  in 
Tennessee,  a  cause  of  action  is  given  to  the  aggrieved  party 
for  damages  for  failure  to  deliver  any  message.  Hence  they 
argue  that  as  the  party  has  the  right  to  some  damages  by 
virtue  of  the  statute,  they  conclude  they  may  add  the  anguish 
of  njind  as  an  element.  It  is  impossible  to  escape  the  feeling 
that  the  very  able  judges  were  resorting  to  a  fiction  to  justify^ 
them  in  supporting  the  action.  The  case  of  So  Relle  ▼•  Weetr^ 
em  Union  Tel.  Co.,  55  Tex.  310,  40  Am.  Rep.  805,  has  been 
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oowbere  more  flatly  repudiated  than  by  the  supreme  court  of 
Texas  itself  in  Gulf  etc.  Ry.  Co.  ▼.  Levy,  59  Tex.  663,  46  Am. 
Rep.  278. 

Judge  Stayton,  in  an  able  and  lucid  discussion  of  the  an* 
tkorities,  demonstrates  that  *Uhe  cases  in  which  damages 
have  been  allowed  for  mental  distress  was  the  incident  to  a 
bodily  injury  suffered  by  the  distressed  person,  or  cases  of 
injury  to  reputation  or  property  in  which  pecuniary  damage 
iras  shown,  or  the  act  such  that  the  law  presumes  some  dam* 
4ige,  however  slight,  from  the  act  complained  of.  They  are 
not  cases  in  ^*  which  the  bodily  injury  or  other  wrong  was 
suffered  by  one  person  and  the  mental  distress  by  another." 

The  reasoning  of  the  supreme  court  of  Tennessee  that  be* 
cause  the  code  gave  an  action  for  some  damages  that  opened 
the  way  to  add  damages  for  mental  distress,  is,  we  think,  at 
complete  variance  with  our  own  decisions.  In  this  state  we 
have  a  damage  act  which  gives  a  right  of  action  where  death 
lias  resulted,  and  similar  statutes  exist  in  most  of  the  states. 

The  construction  placed  upon  these  statutes  has  been  that 
no  relative,  save  those  named  in  the  statute,  can  recover  at 
all,  and  no  recovery  as  a  solatium  for  mutual  suffering  is  aL 
lowed  where  not  expressly  given  by  the  statute:  Field  on 
Damages,  498;  Porter  v.  Hannibal  etc.  R.  R.  Co.,  71  Mo.  66;  36 
Am.  Rep.  454;  Parsons  v.  Missouri  Pae.  Ry.  Co.,,  94  Mo.  286; 
Schaxib  V.  Hannibal  etc.  R.  R.  Co.,  106  Mo.  74. 

But  it  is  said  damages  for  injury  to  the  feelings  have  always* 
been  allowed  in  actions  founded  upon  a  breach  of  promise  to 
marry,  and  this  is  true  in  this  as  in  other  states:  Wilbur  v. 
Johnson,  58  Mo.  600;  Bird  v.  Thompson,  96  Mo.  424;  but  it 
has  always  been  regarded  as  an  exception  to  the  rule.  In 
this  action  plaintiff's  pecuniary  loss  forms  an  important  ele- 
ment. The  action  is  of  common-law  origin,  and  at  common 
law  the  husband  on  marriage  became  liable  for  the  wife's 
-debts,  and  for  support  in  a  manner  and  style  commensurate 
^ith  his  own  social  standing,  and  evidence  of  his  station  in 
life  and  financial  condition  has  always  been  admitted:  Wilbur 
T.  Johnsonj  58  Mo.  600.  As  was  well  said  by  Cooper,  judge, 
in  Western  Union  Tel.  Co.  v.  Rogers,  68  Miss.  748,  24  Am.  St 
Bep.  300,  '*  this  action,  though  in  form  one  for  the  breach  of 
contract,  partakes  in  several  features  of  the  characteristics  of 
an  action  for  the  willful  tort,  and  though  the  damages  recoy- 
erable  for  the  plaintiff  for  mental  suffering  are  spoken  of  as 
•compensatory,  the  fervent  language  of  the  courts  indicate  how 
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Bhadowy  is  the  ^'  line  that  separates  them  from  those  strictly^ 
pecuniary":  Harrison  v.  Swifty  18  Allen,  144;  Kurtz  ▼.  frank^ 
76  Ind.  595;  40  Am.  Rep.  275;  Thorn  v.  Knapp,  42  N.  Y,476; 
1  Am.  Rep.  561;  Coryell  y.  Colbaugh^  1  N.  J.  L.  77;  1  Am. 
Dec.  192;  "  especially  those  cases  in  which  evidence  of  sedao* 
tion  is  admitted  to  ascertain  the  damages." 

'^  So  much,  indeed,  does  the  motive  of  the  defendant  enter 
into  the  question  of  damages,  that,  in  Johnson  ▼.  JenkinSj  224 
•N.  Y.  252,  he  (the  defendant)  was  permitted  to  give  in  evi- 
dence in  mitigation  of  damages,  the  fact  that  he  refused  to- 
cousummate  the  marriage  because  of  the  settled  oppoBition  of 
his  mother,  who  was  in  infirm  health." 

These  considerations  sufSciently  indicate  the  reasons  that 
actuated  the  courts  to  make  this  exception.  Few  precedent* 
for  this  action  will  be  found  where  the  defendant  was  impe- 
cunious. The  learned  counsel  has  collected  various  other 
cases  in  which  mental  anguish  was  recognized  as  an  element 
of  damage,  and  concludes  with  the  query,  if  allowed  in  these^ 
why  not  in  this  action? 

Let  us  consider  these  in  the  order  of  his  brief. 

Assault  and  battery.     Under  this  head  is  cited  the  case  of 
Craker  v.  Chicago  etc  Ry,  Co.^  86  Wis.  657;  17  Am.  Rep.  S(H. 
In  that  case  the  conductor  of  a  train  seized  upon  the  moment 
when  the  other  employees  were  absent  from  the  car,  to  take 
improper  liberties  with  a  lady  passenger,  the  evidence  show-^ 
»ing  that  he  placed  his  arm  around  her  and,  against  her  ve- 
hement protests,  kissed  her.    It  was  a  clear  physical  violation 
of  her  person,  which  the  courts  have  ever  held  constituted  an 
assault  and  battery,  and  actionable.    The  law  redresses  such 
wrong  in  its  initial  stages.     The  protection  of  the  person  has 
«ver  been  an  object  of  great  solicitude  to  the  common  law. 
Ihe  present  ability  of  actual  violence  often  justifies  recourse 
to  extreme  measures  in  preventing  %  consummation  ^^  of 
threatened  wrong  to  the  person.    The  cases  cited  under  thi« 
head  clearly  add  no  weight  to  plaintiff's  claim. 

The  cases  of  malicious  prosecution  and  false  imprisonment 
come  under  that  general  class  of  willful  wrong  to  the  person, 
affecting  the  liberty,  character,  reputation,  personal  Becurity^ 
and  domestic  relations. 

Judge  Lumpkin,  in  Chapman  v.  Western  Union  TeL  Co^  88- 
Ga.  763,  30  Am.  St.  Rep.  188,  disposes  of  the  argument  at- 
tempted to  be  drawn  from  this  class,  as  follows:  '*Iu  aa> 
action  for  wrongful  attachment,  on  the  ground  that  the  de*- 
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Ibndant  was  ftboat  to  dispofle  of  his  property  with  intent  to 
deprive  hie  oreditora,  it  was  held  (by  a  divided  court)  that 
the  mortification  was  a  part  of  the  actual  damages:  Byrne  v« 
Oardner^  88  La.  Ann,  6.  Of  course  it  was  a  case  of  serious 
injury  to  the  plaintiff's  business  standing,  and  therefore,  even 
if  sound,  is  no  authority  on  the  present  question.  In  an  ao* 
tion  for  false  imprisonment,  or  for  malicious  arrest  and  prose* 
-cution,  mental  anguish  has  been  held  a  proper  subject  for 
compensatory  damages:  Fishpr  v.  Hamilton^  49  Ind.  841; 
Stewart  v.  Maddox^  68  Ind.  61;  Coleman  v.  Allen^  79  Qa.  687; 
11  Am.  8t  Rep.  449.  Of  course  such  injuries  are  essentially 
'Willful,  and,  besides,  are  violations  of  the  great  right  of  per- 
gonal security  or  personal  liberty/' 

As  to  the  action  of  seduction,  every  laywer  knows  that 
proof  of  some  service  by  the  daughter  has  been  invariably 
^required  to  sustain  it,  and  the  same  rule  is  rigidly  adhered  to 
in  Magee  v.  Holland^  27  N.  J.  L.  86, 72  Am.  Dec.  841,  to  which 
we  are  cited  by  counsel,  for  the  forcible  abduction  of  a 
daughter. 

In  the*case  of  enticing  away  a  daughter,  we  are  referred  to 
Siowev.  Heywood^  7  Allen,  118.  The  court  permitted  dam* 
ftges  for  mental  suffering  on  the  express  ground,  that  it  was 
a  willful  injury,  and  declined  to  say  ^'  whether  such  dam* 
ages  could  ever  be  recovered  for  negligence  alone,  as  in  the 
case  at  bar.  This  case  illustrates  the  greatest  difficulty  in 
estimating  damages  for  mental  suffering.  Judge  Metcalf 
says:  ''Mental  suffering  ....  cannot  be  measured  aright 
by  outward  manifestations;  for  there  may  be  a  show  of  great 
distress  where  little  or  none  is  felt.  And  great  distress  may 
be  concealed  and  borne  in  silence  with  an  apparently  quiet 
mind.     Ab  in  quieto  ssspe  simiUatur  quies. 

^  And  we  nowhere  find  that  any  other  evidence  of  mental 
suffering  besides  that  of  the  injury  which  was  the  alleged 
cause  of  action,  was  ever  before  admitted."  The  court  re* 
versed  the  case  because  the  trial  court  permitted  evidence 
tending  to  show  plaintiff  suffered  from  pain  and  anxiety  of 
mind. 

It  is  hardly  necessary  to  add  that  in  a  case  of  libel  or 
blander,  if  the  words  are  not  actionable  per  «e,  special  damages 
must  be  alleged  and  proved.  When  they  are  actionable  per 
#0,  they  are  construed,  because  of  their  evident  tendency  to 
degrade  the  citizen  in  the  estimation  of  his  neighborSi  and  in 
both  cases  they  are  malicious. 
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We  have  now  gone  through  the  list,  and  we  find  in  none  of 
them  any  reason  for  adopting  the  rule  that  for  the  mere  negli* 
gent  failure  to  comply  with  a  contract,  damages  may  be  reoof^ 
ered  on  the  sole  ground  of  injured  feelings  when  the  plaintiff 
has  suffered  no  physical  injury.  The  law  up  to  this  time  hat 
essayed  to  protect  the  person  and  property  of  the  individuaL 
All  the  cases  cited  are  based  upon  this  principle.  Reputation 
is  included  in  the  person:  Johnson  v.  Bradsireet  Co^  87  Ga.  79» 

The  damages  claimed  in  this  action  cannot  be  allowed  as 
exemplary  damages.  The  Texas  court  in  one  case  did  ie 
hold,  but  afterwards  repudiated  it:  Stuart  v.  Western  UnUm 
Tel.  Co.,  66  Tex.  580;  59  Am.  Rep.  623. 

^*  But  we  do  not  think  that  the  courts  of  England  and  oC 
this  country  prior  to  1881  were  rejecting  actions  like  this  on 
a  mere  arbitrary  assumption  unsustained  by  reason.  A  doe* 
trine  which  has  passed  so  long  unchallenged  by  the  great 
jurists  who  have  adorned  the  bench  of  our  state  and  federal 
courts  is  not  to  be  lightly  discarded  at  the  behest  of  ingen* 
ious  and  able  counsel. 

The  law  is  and  ought  to  be  more  stable  than  this.  It  has 
long  been  the  boast  of  common-law  writers  that  the  oommon 
law  was  a  system  founded  upon  reason,  and  one  of  its  maxims 
has  ever  been  that  when  the  reason  upon  which  a  law  was 
based  ceased  the  law  itself  ceased.  Speaking  for  ourselves, 
we  are  satisfied  that  the  common  law  denying  an  action  for 
mental  distress  alone  was  founded  upon  the  best  of  reason 
and  an  enlightened  public  policy. 

And  we  question  if  the  real  reasons  were  ever  more  clearly 
and  satisfactorily  slated  than  by  Judge  Lurton,  which  we  adopt: 

^'  The  reason  why  an  independent  action  for  such  damages 
cannot  and  ought  not  to  be  sustained  is  found  in  the  remote- 
ness  of  such  damages,  and  in  the  metaphysical  character  of 
such  an  injury  considered  apart  from  physical  pain.  Such 
injuries  are  generally  more  sentimental  than  substantiaL 
Depending  largely  upon  physical  and  nervous  condition,  the 
suffering  of  one  under  precisely  the  same  circumstances  would 
be  no  test  of  the  suffering  of  another.  Vague  and  shadowjt 
there  is  no  possible  standard  by  which  such  an  injury  can  be 
justly  compensated  or  even  approximately  measured.  Easily 
simulated  and  impossible  to  disprove,  it  falls  within  all  the 
objections  to  speculative  damages,  which  are  universally  ex* 
eluded  because  of  their  uncertain  character.  That  damages 
BO  imaginary,  so  metaphysical,  so  sentimental,  shall  be  a8ce^ 
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tained  and  assessed  by  a  jury  with  justness,  not  by  way  of 
punishment  ^^  to  the  defendant,  but  as  mere  compensatiou 
to  the  plaintiff,  is  not  to  be  expected. 

That  the  grief  natural  to  the  death  of  a  loved  relative  shall 
be  separated  from  the  added  grief  and  anguish  resulting  from 
delayed  information  of  such  mortal  illness  or  death,  and  com* 
pensation  given  for  the  latter  only,  is  the  task  imposed  by  the 
laWy  as  determined  by  the  majority.  •  •  •  •  It  is  legitimate  to 
consider  the  evils  to  which  such  a  precedent  logically  leads. 
Upon  what  sound  legal  considerations  can  this  court  refuse  to 
award  damages  for  injury  to  the  feelings,  mental  distress,  and 
humiliation  where  such  injury  results  from  the  breach  of  any 
contract?  Take  the  case  of  a  debtor  who  agrees  to  return  the 
money  borrowed  on  a  certain  day,  who  breaches  his  agreement 
willfully,  with  knowledge  that  such  breach  on  his  part  will 
probably  result  in  the  financial  ruin  and  dishonor  of  his  dis- 
appointed creditor.  Why  shall  not  such  a  debtor,  in  addition 
to  the  debt  and  the  interest,  also  compensate  his  creditor  for 
this  ruin,  or  at  least  for  his  mental  sufferings?  •  .  •  •  Upon 
what  principle  can  we  longer  refuse  to  entertain  an  action  for 
injured  feelings  consequent  upon  the  use  of  abusive  and  de- 
famatory language  not  charging  a  crime  or  resulting  in  spe* 
cial  pecuniary  damages?  Mental  distress  is  or  may  be  in 
some  cases  as  real  as  bodily  pain,  and  it  as  certainly  results 
from  language  not  amounting  to  an  imputation  of  crime,  yet 
such  actions  have  always  been  dismissed  as  not  authorized 
by  the  law  as  it  has  come  down  to  us,  and  as  it  has  been  for 
all  time  administered." 

Why,  if  this  rule  is  to  become  the  law  of  this  state  in  regard 
to  this  contract,  shall  it  not  apply  to  all  disappointments  and 
mental  sufferings  caused  by  delays  in  railroad  trains?  Tele- 
graph companies  are  common  carriers,  so  are  railroad  com- 
panies,  and  yet  this  court,  in  the  Trigg  case,  held  the  company 
not  liable  ^^  for  mental  anguish  as  an  independent  cause  of 
action  for  a  mere  act  of  negligence. 

A  similar  conclusion  was  also  reached  in  the  United  States 
circuit  court  for  the  fourth  circuit  in  Wilcox  v.  Richmond  etc. 
B.  R.  Co.^  52  Fed.  Rep.  264,  where  the  plaintiff  made  a  spe- 
cial contract  for  a  train  to  take  him  to  the  bedside  of  a  sick 
parent.  The  court  held  that  the  trouble  of  mind  caused  by 
the  delay  at  a  railroad  station  could  not  be  made  the  basis  of 
an  action,  saying:  *'  But  we  know  of  no  decided  case  which 
holds  that  mental  pain  alone,  unattended  by  injury  to  the 
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person,  oausel  by  simple  negligence,  can  suetaia  an  aetioiL 
The  plaintiff  was  the  subject  of  two  mental  pains,  one  for  the 
condition  of  the  sick  persony  the  other,  from  the  delay  at  the 
station,  the  latter  only  being  the  subject  of  this  action.  **  It 
cannot  be  pretended  that  damages  from  the  latter  canse  of 
*  anxiety*  and  'suspense,'  uncertain,  indefinite,  undefinable, 
nnascertainable,  dependent  so  largely  on  the  peculiar  temper- 
ament of  the  person  suffering  the  delay,  was  in  the  contem- 
plation of  the  defendant  when  it  entered  into  the  contract": 
Griffin  y.  Colver,  16  N.  Y.  489;  69  Am.  Dec  718;  We$tem  Vniom 
Tel.  Co.  y.  HaU,  124  U.  8.  444.  But,  as  before  said,  if  we  ee- 
tablish  the  rule  as  to  one  common  carrier  or  private  person, 
with  what  sort  of  consistency  can  we  refuse  to  extend  it  to  allT 
The  courts  of  Texas  hare  already  spoken  of  a  similar  case  as 
*'  intolerable  litigation.'* 

We  see  no  reason  for  making  this  innovation  or  exception. 
The  legislature  has  imposed  a  penalty  for  each  infraction  of 
its  duty  in  delaying  a  message,  and  it  seems  very  dear  to  os 
that  if  it  is  to  become  the  policy  of  the  state  to  adopt  this  new 
rule  the  legislature,  and  not  this  court,  should  do  iL 

The  common  law  has  always  attempted  to  deal  with  the 
citizen  and  his  rights  and  wrongs  in  a  practical  ^*  way,  and 
the  declared  object  of  awarding  damages  is  to  give  oompenea* 
tioti  for  pecuniary  loss.  The  right  in  a  civil  action  to  inflict 
punishment  by  way  of  punitory  damages  has  been  ably  oon* 
troverted.  The  allowance  of  damages  for  wounded  feelingSi 
when  they  are  the  concomitant  or  result  of  a  physical  injury, 
is  placed  rightfully  on  the  ground  that  the  mind  is  as  mach 
a  part  of  the  body  as  the  bones  and  muscles,  and  an  injury  to 
the  body  included  the  whole,  and  its  effects  were  not  eepi^ 
rable,  but  the  experience  of  every  judge  and  lawyer  teaches 
him  how  unsatisfactory  in  these  personal  injury  cases  are  the 
verdicts  of  juries.  They  are  utterly  inconsistent,  and  the 
courts  do  not  attempt  to  justify  these  inconsistencies  npon 
any  other  theory  than  that  it  is  the  sole  province  of  the  jury  to 
fix  the  amount.  The  result  is  that  in  nearly  every  appeal  that 
reaches  this  court,  one  ground  for  reversal  is  the  excessive 
damage  awarded.  And  the  right  of  this  court  to  interfere  at 
all  on  this  ground  is  seriously  challenged.  It  is  no  uncom* 
mon  thing  to  have  the  appellee  voluntarily  enter  a  remiUkwr 
to  save  his  verdict  from  the  charge  of  passion  or  prejudice. 

Under  the  circumstances  is  it  wise  to  venture  npon  the  far 
more  speculative  field  of  mental  anguish  without  guide  and 
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^vithoat  compaBB?    We  think  not    We  have  examined  the 

•CHseB  in  the  courts  of  Kentucky,  Indiana,  TennesBee,  Ala* 

bama,  and  North  Carolina.    They  are  all  based  upon  the  caBO 

of  So  ReUe  t.   WesUrn  Union  TeL  Co.,  65  Tex.  810;  40  Am. 

Kep.  805;  which  we  have  shown  standa  upon  no  previouB  ad* 

judication,  but  is  opposed  by  the  case  of  Ovlfete.  Ry.  Co.  y. 

Levy  J  59  Tex.  568,  46  Am.  Rep.  278,  which  to  our  minds  com* 

pletely  refutes  it    The  cases  holding  this  view  are  SiuaH  T. 

Western  Union  Tel.  Co,,  66  Tex.  580;  59  Am.  Rep.  623;  Ovlf 

-etc.  Ry.  Co.  v.  WUson,  69  Tex.  789;   Western  Union  Tel.  Co.  v. 

Cooper,  71  Tex.  607;  10  Am.  St  Rep.  772;  Western  Union  TeU 

Co.  V.  Broesehe^  72  Tex.  654;  18  Am.  St  Rep.  848;  WesUm 

Union  Tel.  Co.  y.  Simpson,  78  Tex.  428;  Western  Union  TeL 

Co.  V.  Adams,  75  Tex.  »•  681;  16  Am.  St  Rep.  920;   Wade* 

tcoHh  V.  Western  Union  Tel.  Co.,  86  Tenn.  695;  6  Am.  St 

Bep.  864;  Reese  v.  WesUm  Union  Tel.  Co.,  128  Ind.  294; 

Beaeley  ▼.  Western  Union  Tel.  Co.,  89  Fed.  Rep.  181;  Western 

Union  Tel.  Co.  v.  Henderson,  89  Ala.  510;  18  Am.  St  Rep, 

148;  Thompson  v.   Western    Union  Tel.  Co.,  106  N.  C.  649; 

Chapman  v.  Western  Union  Tel.  Co.,  90  Ky.  265;  Young  v. 

Western  Union  Tel.  Co.,  107  N.  C.  870;  22  Am.  St  Rep.  888; 

Thompson  on  Electricity,  sec.  878,  and  cases  cited. 

The  cases  opposing  this  view  are  notably  the  dissenting 
opinion  of  Judge  Lurton  in  86  Tenn.  695;  6  Am.  St.  Rep, 
864;  Chapman  y.  Western  Union  Tel.  Co.,  88  6a.  768;  80  Am. 
8t  Rep.  188,  in  which  Judge  Lumpkin  of  the  supreme  court 
of  Georgia  reviews  all  the  cases  in  a  most  admirable  tone  and 
with  great  clearness:  Wilcox  v.  Richmond  etc.  R.  R.  Co.,  52 
Fed.  Rep.  264;  Crawson  v.  Western  Union  Tel.  Co.  47  Fed. 
Rep.  644;  Chase  y.  Western  Union  Tel.  Co.,  44  Fed.  Rep.  554[ 
where  all  the  authorities  are  cited:  West  v.  Western  Union  Tel. 
Co.,  89  Kan.  93;  7  Am.  St,  Rep.  530;  Russell  v.  Western  Union 
Tel.  Co.,  8  Dak.  815;  Western  Union  Tel.  Co.  v.  Rogers,  68 
Miss.  748;  24  Am.  St  Rep.  800;  Tjyneh  v.  Knight, 9  H.  L.  Cas. 
677;  Victorians  Railway  Commrs.  v.  CouLlas,  L.  R.  13  App.  Cas. 
222;  Tyler  v.  Western  Union  Tel.  Co.,  54  Fed.  Rep.  634;  Kester 
y.  Western  Union  Tel.  Co.,  Taft,  judge,  55  Fed.  Rep.  603. 

We  are  fully  aware  that  the  plaintiff's  claim  appeals 
strongly  to  the  sensibilities,  but  to  adopt  that  view  we  must 
either  be  guilty  of  adopting  one  rule  of  damages  for  one  class 
of  common  carriers,  and  the  breach  of  their  contracts,  or  we 
must  conclude  that  all  of  our  predecessors  in  the  great  com* 
mon-law  courts  were  at  fault,  and  henceforth  repudiate  not 
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only  their  utterances  but  our  own  on  this  subject,  and  thi» 
we  bave  no  inclination  to  do.  We  prefer  to  travel  jet  awhile 
iuper  antiqwu  via$. 

If,  in  the  evolution  of  society  and  the  law,  this  innoyation 
should  be  deemed  necessary,  the  legislature  can  be  safely 
trusted  to  introduce  it,  with  those  limitations  and  safeguards 
which  will  be  absolutely  necessary  *^  judging  from  tho 
variety  of  cases  that  have  sprung  up  since  the  promulgation 
of  the  Texas  case. 

Our  conclusion  is,  the  judgment  should  be  and  is  affirmed* 

All  concur.  ^_^^ 

TxLiORAPH  CoMPAiOBs— Damaob,  Msntal  Arouiss. — Tbis  qnestiflii !» 
discaased  in  Western  Unum  Tel  Co.  ▼.  Carter^  86  Tex.  680^  84  Am.  St.  R«pw 

826,  and  note,  with  the  cases  ooUected. 

Damaoks  for  Mental  Arouish — Phtsioal  Ik jvbt. ^Damages  for  mmi. 
tal  anguish  alone  cannot  be  recoTered  in  any  case:  Ckapman  ▼.  Western 
UnUm  Tel.  Co.,  88  Ga.  703;  30  Am.  St  Rep.  183;  note  to  Evfiitg  ▼.  FiUabmrffk 
etc  Ry.  Co.,  30  Am.  St  Rep.  711,  712.  For  delay  in  deliTering a  mennga  by 
a  tolegrapli  company,  damages  cannot  be  recovered  for  mere  mental  anffer- 
ing,  disconnected  from  physical  injnry  and  not  the  result  of  wiUful  wrong; 
Westell  Union  Tel  Co.  ▼.  Rogere^  68  Miss.  748;  24  Am.  St.  Rep.  300,  and 
note;  Thompson  ▼.  Weetitn  Union  Tel  Co.,  106  N.  O.  649;  Weetem  Umhm 
Tel  Co.  ▼.  WiUon,  93  Ala.  32;  30  Am.  St  Rep.  23.  The  contrary  doetnna 
is  mainUined  in  Weetem  Union  TeL  Co.  w.  NatSont^  82  Tex.  639;  27  Ana.  81^ 
Rep.  914,  and  note. 


BiLBY    V.    VaUGHAN. 

[Ufi  MISBOTJBI,  160.] 

Husband  ari»  Wifs— Indebtednkss  Bii*webn. — ^The  reception  and  oaa  hf 
a  husband  in  his  business  of  the  proceeds  of  his  wife's  land  impUea  a 
promise  to  repay  her,  and,  as  between  them,  creates  a  valid  indebt- 
edness. 

Husband  and  Wifb— Right  to  Prbfrr  Wife  as  Creditor. — A  hnsband 
in  failing  circumstances,  who  owos  a  debt  to  his  wife,  may  prefer  her 
as  a  creditor  to  the  exclusion  of  others,  and  a  transfer  of  property  mad* 
by  him  to  her  for  this  purpose  in  good  faith,  without  fraud  on  hia 
part,  or  if  with  such  fraud,  without  participation  therein  by  her,  must 
be  upheld. 

Husband  and  Wife — Fraudulent  Contetances  Between. — A  wife  who 
gives  her  husband  unlimited  control  of  her  property  and  money,  and 
permits  him  to  invest  it  in  his  own  business  for  a  series  of  years,  is  no^ 
in  case  of  his  insolvency,  permitted  to  shield  his  property  from  the  just 
claims  of  persons  who,  in  good  faith,  have  given  the  husband  credit  in 
reliance  upon  his  ownership.  In  such  ease  a  conveyance  of  property  bj 
the  husband  to  the  wife  is  fraudulent  and  void  as  to  his  creditora. 
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William  Henry^  and  Porter  and  Woodson^  for  tbe  appellant 

Riley  and  Rally  John  A./Jroes^  and  Jamee  P.  Thomas,  for 
the  j-espondents. 

*^*  Macfablanb,  J.  This  ia  a  suit  in  equity  in  the  nature 
of  a  creditor's  bill,  brought  by  plaintiff  as  trustees  for  th» 
creditors  of  Josiah  Vaughan  to  set  aside  certain  conveyancea 
of  real  estate  made  to  defendant  Mary  E.  Vaughan  by  third 
persons,  on  the  ground  that  the  consideration  was  paid  by 
the  husband,  and  the  deeds  made  to  the  wife,  for  the  purpose 
of  hindering,  delaying,  and  defrauding  said  creditors. 

The  petition  charges  defendant,  Josiah  Vaughan,  being 
indebted  to  divers  persons,  naming  them,  and  the  respective 
amounts  due  them,  which  aggregate  $4,041.26,  and  being 
then  also  the  owner  of  a  large  stock  of  merchandise  in  the 
city  of  Plattsburg,  Missouri,  did,  about  the  —  day  of  August,. 
1889,  with  intent  to  hinder,  delay,  and  defraud  said  creditors, 
transfer  and  deliver  the  same  to  Bohartand  Goff  in  exchange 
for  certain  real  estate  (which  is  described),  consisting  of  a 
residence,  business  house,  and  some  lots  in  the  town  of 
Lathrop,  and  with  like  fraudulent  intent  caused  the  same  to- 
be  conveyed  to  his  wife,  defendant,  Mary  E.  Vaughan;  that 
said  creditors  had  obtained  judgments  against  said  Vaughan,. 
and  caused  said  land  to  be  sold  under  executions  issued 
thereon,  which  was  purchased  by  plaintiff,  and  is  now  held 
by  him  under  deeds  from  the  sheriff  in  trust  for  said  cred- 
itors. A  decree  setting  aside  said  conveyances,  and  vesting 
the  legal  title  of  the  land  in  plaintiff,  was  prayed.  The  an* 
swer  was  a  general  denial. 

^^^  The  undisputed  facts  are,  in  substance,  as  follows: 
Defendants  were  married  in  the  state  of  Illinois  in  1875. 
The  wife,  at  the  time,  was  the  owner,  by  inheritance,  of  70 
acres  of  land  in  that  state.  The  husband  was  then  a  farmer, 
and  owned  two  horses  given  to  him  by  his  father.  In  the 
fall  of  1876  the  husband  borrowed  $500  or  $600,  and  bought 
a  small  stock  of  groceries.  The  borrowed  money  was  paid 
by  sale  of  the  horses,  and  from  proceeds  of  wheat  and  corn 
raised  on  his  wife's  land.  He  sold  out  his  business  in  1878, 
and  '*  came  out  about  even."  During  the  following  year  h» 
had  no  regular  business,  lived  in  town,  and  *' worked  round 
at  one  thing  and  another."  About  the  end  of  the  year  h» 
coMjmenced  business  in  another  town  on  a  capital  of  $500  or 
$600.     Continued  in  this  business  until  the  winter  of  1880^ 
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and  in  1881  sold  out    Had  lost  money.    Had  possibly  $800 
left  after  paying  debts.    In  1881  the  land  of  the  wife  was 
mortgaged  for  11,000.    This  money  the  hnsband  received.    In 
1884  a  mortgage  for  $2,100  was  put  upon  the  land,  and  the 
prior  mortgage  was  paid  and  the  husband  received  the   re- 
mainder.   At  this  time  they  moved  to  Kansas,  and  the  hus- 
band invested  the  money  in  the  purchase  of  real  estate  in 
his  own  name.    In  1887  the  wife's  land  was  sold  for  $8,600, 
end  the  proceeds,  after  paying  the  12,100  mortgage,  was  paid 
to  the  husband.    The  husband  remained  in  Kansas,  part  of 
the  time  dealing  in  real  estate,  a  short  time  merchandiaing, 
from  1884  to  1888.     In  November,  1888,  he  traded  a  tract  of 
land,  held  in  his  own  name,  for  a  stock  of  merchandise  in 
Plattsburg,  valued  at  about  $6,600,  giving  notes  for  the  dif- 
ference, $2,000.    August  1,  1889,  he  had  become  indebted  to 
wholesale  merchants  for  goods  to  the  amount  of  $4,041.26, 
Finding  himself  in  failing  circumstances  at  this  time,  he 
traded  the  stock  of  goods  to  Bohart  and  Goff  for  the  reei* 
dence,  ^^'  business  house,  and  some  lots  in  Lathrop,  a  tract 
of  80  acres  of  farm  land,  and  $1,500  cash.    The  busineiw 
house  was  valued  at  $2,400,  the  residence  at  $1,200,  the 
equity  in  the   farm   land  at  $1,200.      By  direction  of  the 
husband,  the  conveyance  of  all  the  property  was  made  to  the 
wife. 

The  defense  of  the  wife  is  that  the  several  sums  raised  bj 
mortgage  and  sale  of  her  land,  and  the  rents,  grain,  etc.,  from 
her  farm,  were  loaned  by  her  to  her  husband,  on  which  he 
agreed  to  pay  her  interest,  and  that  the  property  was  con- 
veyed to  her  in  good  faith  in  settlement  of  the  amount  doe 
her,  which  she  claimed  without  interest,  amounted  to  $8,990, 
'The  court  found  the  transaction  fraudulent,  and  set  aside 
the  conveyance  to  the  wife,  and  vested  the  title  to  the  land  in 
plaintiff,  and  defendants  appealed. 

1,  That  Mrs.  Vaughan  inherited  from  her  father  70  acres 
of  land,  and  that  the  proceeds  from  mortgage  and  sale  of  the 
same,  amounting  to  $3,500  was  received  and  used  by  her  bus- 
band,  does  not  admit  of  a  doubt  under  the  evidence.  Of  this 
amount  $2,500  was  received  in  the  state  of  Illinois  and  $1,400 
in  the  state  of  Kansas.  The  statutes  of  these  states,  which 
were  offered  in  evidence,  do  not  differ  materially  in  respect  to 
the  rights  and  liabilities  of  married  women.  The  supreme 
court  of  Illinois,  speaking  of  the  changes  the  statute  of  that 
state  have  effected  upon  the  common-law  rights  of  the  wife, 
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uses  this  language:  *^  No  question  as  to  subordination  to  the 
common-law  rights  of  the  husband  can  arise;  for,  backward 
as  may  be  courts  or  the  profession  to  recognize  the  situation, 
those  rights  are  bv  the  statute  swept  away  and  gone.  Bhe  ia 
entitled  to  own,  hold,  possess,  and  enjoy  such  estate,  precisely 
as  if  she  were  sole  and  unmarried.  As  to  such  estate  and  her 
relations  thereto  she  has  no  husband;  ^^*  he  is  as  a  stranger, 
even  during  the  coverture":  Patten  v.  Patten^  75  111.  447. 

Applying  the  statute  as  thus  construed  in  that  state  to  the 
facts  in  this  case,  we  think  we  can  properly  say  tliat  the  re« 
ception  and  use  by  the  husband  of  the  proceeds  of  the  wife's 
land  implied  a  promise  on  his  part  to  repay  her,  and  as  be- 
tween them  a  valid  indebtedness  from  the  husband  to  the  wife 
was  created. 

2.  It  is  well  settled  in  this  state  and  elsewhere,  that  a  debtor 
in  failing  circumstances  may  give  one  creditor  a  preference  to 
the  exclusion  of  others,  and  that  a  •*'  debt  due  from  a  bus* 
band  to  the  wifip,  stands  on  as  good  footing  as  a  debt  due  to 
any  other  person,  and  she  may  be  given  a  preference  over 
other  creditors":  Hart  v.  Leete,  104  Mo.  338;  Sexton  v.  An* 
derson,  95  Mo.  379;  Frank  v.  King,  121  111.  250;  HUl  v.  Bow- 
man, 35  Mich.  191;  Winfield  Nat.  Bank  v.  CrocOj  46  Kan.  630. 

It  is  equally  well  settled  that  the  right  of  one  creditor  of  an 
insolvent  debtor  to  secure  a  preference  over  others  is  not  af« 
fected  by  the  fraudulent  intent  of  the  debtor,  or  by  simple 
knowledge  thereof  on  his  part,  if  there  was  no  actual  partici- 
pation therein:  Sexton  v,  Anderson,  95  Mo.  379;  State  v.  Ma^ 
$on,  112  Mo.  374;  34  Am.  St.  Rep.  390. 

Upon  the  law  and  the  undisputed  facts  the  case  stands 
thus:  Defendant  Josiah  Vaughan  became  indebted  to  bis  wife 
and  co-defeudant  Mary  E.  Vaughan,  in  1881,  in  the  sum  of 
$1,000,  in  1884  in  the  sum  of  $1,100  dollars,  and  in  1887  in 
the  sum  of  $1,400,  and  also  some  smaller  sums;  and  in  1889^ 
becoming  insolvent,  he  caused  the  bulk  of  his  property  to  be 
transferred  to  her  in  settlement  of  these  debts,  to  the  total  ex- 
clusion of  most  other  creditors.  If  this  transfer  was  in  good 
faith  and  without  fraud  on  the  part  of  the  husband,  or  if  with 
fraud,  but  without  participation  therein  by  the  wife,  then  it 
must  be  upheld* 

177  8.  The  evidence  leaves  no  doubt  in  our  minds  that  the 
purpose  and  intent  of  defendant,  Josiah  Vaughan,  in  causing 
this  property  to  be  conveyed  to  his  wife  was  to  hinder,  delay, 
and  defraud  his  creditors.    In  making  written  statements  of 
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bin  financial  standing,  upon  the  strengtii  of  wbicb  be  wai  en- 
abled to  obtain  credit,  not  only  was  no  mention  made  of  a 
debt  to  his  wife  as  one  of  his  liabilities,  but  on  being  directly 
asked  if  he  owed  any  confidential  or  other  debts  not  men- 
tioned, he  answered,  in  writing,  that  he  did  not.  When 
pressed  by  his  creditors  he  traded  his  stock  of  merchaDdise, 
valued  at  about  16,500,  for  which  he  took  this  real  estate  as 
part  payment  at  a  valuation  of  $5,000,  though  a  part  of  it  he 
Lad  never  seen.  It  is  evident  a  low  estimate  was  placed  apon 
the  goods,  and  thd  land  was  valued  above  its  real  worth. 
No  invoice  of  the  goods  was  taken.  The  total  indebtedness 
to  the  wife,  with  six  per  cent  interest,  was  about  $500  less 
than  the  amount  for  which  the  land  was  taken.  Of  the  $1,500 
cash  received  for  the  stock  of  goods  about  one-half  was  paid 
on  a  debt  held  by  a  brother  of  the  purchaser,  who  assisted  in 
making  the  sale,  but  no  satisfactory  account  could  be  given 
of  what  was  done  with  the  remainder.  The  debts  unprovided 
for  were  incurred  in  the  purchase  of  the  ^lerchandise  ex« 
ohanged  for  this  land.  Nothing  was  paid  on  these  debts. 
Every  circumstance  connected  with  this  transaction  is  inoon* 
eistent  with  honesty  of  purpose  and  good  faith  on  the  part  of 
the  husband. 

4.  The  unlimited  right  of  ownership  of  the  property*  fat* 
lierited  by  Mrs.  Vaughan  from  her  father,  implied  and  in- 
cluded not  only  the  unrestricted  right  of  disposal  to  her 
husband,  which  right  is  unfettered  under  the  laws  of  Illinois 
and  Kansas,  but  also  imposed  upon  her  the  corresponding 
<iuty  and  obligation  of  so  using  and  dealing  with  it  as  not  to 
nnslead  and  deceive  others  ^^®  to  their  injury.    The  confi« 
dence  the  wife  imposed  in  the  integrity  of  her  husband,  which 
induced  her  to  give  him  unlimited  control  of  her  property  and 
money,  and  permitted  him  to  invest  it  in  his  own  business  for 
a  series  of  years,  and  her  reliance  on  his  repeated  assurances 
of  repayment,  should  not  be  allowed  to  shield  the  property 
from  the  just  claims  of  those  who,  in  good  faith,  gave  the 
husband  credit  in  reliance  upon  his  ownership.    The  transfer 
of  the  legal  title  and  possession  of  the  property  to  her,  before 
the  claims  of  the  creditors  were  asserted,  could  not  strengthen 
her  right,  nor  does  the  fact  that  she  made  frequent  demands 
of  payment  aid  her.    The  laws  of  the  states  of  Illinois  and 
Kansas  gave  her  the  right  to  enforce  her  demands  against 
her  husband,  and  the  only  reason  she  could  give  for  not  doing 
ao  was  that  she  did  not  wish  him  to  think  '*8he  had  no  con* 
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fidence  in  him."  Though,  as  she  testified,  making  repeated 
deiTiands  of  payment,  she  continued  to  supply  him  with  money 
whenever  it  came  into  her  hands.  She  took  no  note  or  other 
ivritten  evidence  of  indebtedness.  She  knew  he  was  continn* 
>al]y  engaged  in  hazardous  business  enterprises,  and  was  buy- 
ing goods  on  credit,  and  that  the  sole  capital  invested  was  the 
money  she  allowed  him  to  use. 

As  was  said  in  a  case  in  which  the  facts  were  very  similar 
to  those  disclosed  in  this  record:  '* Having  constantly  con* 
«ented  that  he  should  hold  himself  out  to  the  world  as  the 
owner  of  this  property,  and  contract  debts  on  the  credit  of  it, 
up  to  the  very  hour  of  his  disaster,  it  would  be  against  the 
plainest  principles  of  justice,  and  utterly  subversive  of  every 
thing  like  fair  dealing,  to  permit  her  to  step  in  now,  and  with* 
draw  from  the  process  of  the  law,  put  in  motion  by  his  creditors, 
the  very  propeity  she  had  permitted  him,  year  after  year,  to 
represent  to  be  his,  and  the  apparent  ownership  of  which  had 
given  him  his  business  credit  and  standing":  ^'*  Besson  t. 
Eveland^  26  N.  J.  Eq.  471.  See,  also,  to  the  same  effect,  Humet 
V.  Scruggs,  94  U.  S.  23;  City  Nat.  Bank  v.  Hamilton^  84  N.  J. 
Eq.  162. 

Under  the  circumstances  disclosed  in  this  case  it  must  be 
held  that  Mrs.  Vaughan,  by  her  conduct,  participated  in  the 
fraudulent  conveyance  of  her  husband,  and  the  judgment  is 
afiirmed. 

All  concur,  except  Barclay,  J.,  who  is  absent 
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4)ebt,  the  haaband  hM  the  right  to  prefer  his  wife  over  other  orediton,  and 
land  or  other  property  conveyed  to  her  for  the  purpose  of  paying  anch  deht 
is  free  from  the  claim  of  any  other  cretHtor:  Cornell  v.  Qibwa^  114  Ind.  144; 
b  Am.  St.  Rep.  605;  Drew  v.  CorUts,  S5  Vt  660.  See  the  notes  to  Driggs' 
He.  Bank  v.  Norwood,  7  Am.  St  Rep.  83,  and  Wilder  v.  Brooks,  88  Am. 
J>€en  56. 

Husband  and  Wifb— Indkbtbdnnss  Betwebn — ^Fraudulsnt  Convbt- 
AKCBS. — ^When  a  husband  pays  his  wife  for  services  rendered  by  ber»  and  in 
consideration  of  the  loan  by  her  to  him  of  the  sum  so  paid,  and  of  other 
property  given  her  by  her  relatives,  makes  to  her  a  couveyance  of  prop, 
•erty,  such  conveyance  is  valid  as  against  a  subsequent  creditor:  Daggett  v. 
Buffer,  82  Iowa,  101;  31  Am.  St.  Rep.  464,  and  note.  If  a  wife  places  in 
her  husband's  hands  money  which  is  her  separate  property,  the  presumption 
is  that  he  receives  it  as  his  own,  in  the  absence  of  any  evidence  that  he  re- 
ceived it  in  trust  for  her:  Clark  v.  Patterson,  158  Mass.  388;  35  Am.  St.  Repw 
4d8,  and  note,  with  the  eases  collected;  Kanawha  Valley  Bunk  v.  Atkin»o% 
32  W.  Va.  203;  25  Am.  St  Rep.  806,  and  note;  Cats  County  Bank  v.  Weber^ 
S3  Iowa,  63;  32  Am.  St  Rep.  288,  and  note. 
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MiTGHBLL   V.    BrADSTREBT   CoMPANY. 

tlIIMUK>17BZ,238.) 

LiBBL— Bt  Mbbcahtqji  Aoxhct. — A  false  and  voluntary  pvblioatioii  bf^ 
a  oommeroial  agency  that  a  bntinen  firm  baa  assigned^  eent  to  all  tl» 
enbeeribera  of  aach  agency  regaidleis  of  tbeir  location  or  intereet  m  ti>e 
financial  standing  of  the  firm,  is  not  privileged,  thougb  pnbliabad  witii- 
ont  malice;  especially  when  snob  agency  is  reqnested  to  tetxaet  tfa* 
statement  and  refuses  to  do  sa 

Libkl^-Impukd  Malick. — Bv^ery  willful  and  nnantborised  pnblioatioii,  im« 
pnting  to  a  merchant  or  business  roan  conduct  which  is  injnri<»aa  to  fain 
character  and  standing  as  a  merchant  or  business  man,  ia  a  libels  and 
implies  malice. 

Ldsl — ^WoRDa  Charoino  Inboltbmot— AonoNABLi  Put  Sb. — A  fslaa 
publication  by  a  mercantile  agency  that  a  business  firm  hsa  asaignad  i» 
actionable  per  se,  and  malice  is  implied  therefrom* 

Libel — Charoiho  Insolybnot — ^Damaobs. — In  an  aotioB  of  libo!  agaoiat  a 
mercantile  agency  for  a  false  publication  that  a  business  firm  haa  aa- 
signed,  it  is  entitled  to  recover  large  damages  upon  proof  of  tho  falsity 
of  the  publication,  and  that  it  was  doing  a  large  and  IneratiTo  bnsinose, 
principally  upon  credit,  and  that  the  publication  compelled  it  to  vatin 
therefrom,  and  almost  entirely  destroyed  its  credit. 

Ibstructions. — Failurb  to  Givb  instructions  not  asked  is  not  arror. 

Practice. —Eyidkmcb  Admitted  Which  Merely  Supports  the  avermenta 
in  the  answer  cannot  be  assigned  as  error  by  the  defendant. 

LiBKL^EviDENCE. — In  an  action  sgainst  a  mercantile  agency  for  a  libelous 
publication,  evidence  is  admissible  by  its  subscribers  who  aro  also 
creditors  of  plain  tifif  to  show  the  fact  of  publication,  when  the  anawer 
admits  that  if  made,  such  publication  was  in  the  usual  course  of  business. 

Libel. ->  Evidence  of  Loss  op  Custom  as  an  element  of  damage  after  • 
libelous  publication  by  a  mercautile  agency  ii  admissible  under  an  al- 
legation in  the  petition  that  **  the  publication  is  a  libel  on  plaintifiEi'good 
name  and  credit,  and  that  by  reason  thereof  they  were  forced  to  suspend 
business  to  their  damage"  in  a  designated  amount. 

Libel— Admission  or  Immaterial  Eyidebce. — In  an  action  againat  a 
mercantile  agency  for  a  libelous  publication  as  to  the  solvency  of  plain* 
tiff,  the  introduction  by  the  latter  of  evidence  of  his  failure  to  collect 
accounts  other  than  those  set  out  in  the  petition  for  which  special  dam- 
ages are  claimed  is  not  rsYersible  error,  as  no  sabatantial  iigniy  ooiild 
have  resulted  to  defendant  therefrom. 

Libel. — Special  Damages  when  olaimed  in  an  action  for  libel  must  bo  al« 
leged  and  proved  as  in  any  other  case. 

Libel— DiRECTiNo  Verdict. — If,  in  an  action  for  libel,  the  publicaticn  io 
dispute  sent  ont  by  a  mercantile  agency  is  libelous  per  si  as  to  all  other 
persons  to  whom  it  is  sent,  except  as  to  creditors  of  the  plaintiff  tho 
jury  is  properly  instructed  to  find  for  the  plaintiff.  The  only  question 
for  consideration  is  the  amount  of  damages  that  plaintiff  ii  entitled  to 
recover. 

Boyle  and  Adams^  and  Oeorge  R,  Lochoood^  for  the  appellant. 
Harvey  and  Hiil^  for  the  reBpondents. 
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BuBOESS,  J.  Action  for  libeL  On  the  twentj-fifth  day 
of  November,  1889,  and  prior  thereto,  the  plaintiffs  were  part- 
ners, engaged  in  the  mercantile  business  in  the  town  of 
Sugar  Loaf,  Cleburne  county,  Arkansas,  under  the  firm  name 
and  style  of  Mitchell,  Smith  &  Co.  The  plaintiffs  kept  a 
general  store;  their  '*^  stock  consisting  of  such  goods  as  are 
usually  carried  by  country  merchants.  While  thus  engaged 
the  defendant,  duly  organized  and  doing  business  in  St.  Louis, 
Missouri,  and  conducting  a  mercantile  agency,  under  the 
name  of  the  '*  Bradstreet  Company,"  on  the  date  aforesaid, 
published  of  and  concerning  the  plaintiffs  the  following  lan« 
guage  and  accusation,  to  wit:  *' Mitchell,  Smith  &  Co.,  of 
Sugar  Loaf,  Arkansas,  G.  S.,  assigned." 

The  petition  alleges  that  the  publication  was  false,'  and 
claims  special  damages  for  injuries  sustained  to  their  credit 
in  various  ways  and  with  difiereni  ones  of  their  patrons  and 
customers. 

The  material  part  of  the  answer  of  defendant  is  as  fol« 
lows:  *'And  further  answering  said  amended  petition,  defend* 
ant  says:  That  it  is  a  corporation  organized  for,  apd  engaged 
in,  the  business  of  conducting  a  mercantile  agency,  and  has 
been  engaged  in  said  business  for  many  years,  and  is  now, 
and  was  on  November  22,  1889,  and  had  been  for  many 
years  prior  to  said  date,  employed  by  a  large  number  of 
merchants  and  manufacturers  throughout  the  United  States 
as  their  representative  and  agent  to  collect,  procure,  and  pre- 
serve for  them,  said  patrons  or  employers,  reports  and  in- 
formation as  to  the  estate,  property,  credit,  condupt,  character, 
and  trustworthiness  of  persons  and  corporations  engaged  in 
trade  or  commerce  in  the  United  States  and  elsewhere,  so 
that  defendant's  said  employers,  who  are  commonly  known 
as  subscribers  to  defendant's  agency,  may  have  the  knowl- 
edge and  information  necessary  to  enable  them  to  safely  and 
properly  conduct  business  with  strangers  or  distant  customers, 
and  it  is  expressly  agreed  between  defendant  and  its  said 
employers  that  all  information,  whether  written,  printed,  or 
verbali  furnished  by  defendant,  its  agents,  or  servants,  shall 
be  held  in  strict  confidence,  and  used  '*'  exclusively  for  the 
benefit  of  such  subscriber;  and  for  the  sole  purpose  of  giving 
its  said  employers  or  subscribers,  in  strict  confidence,  and 
for  their  exclusive  use  and  benefit,  as  aforesaid,  reports  and 
information  as  to  merchants  and  corporations  engaged  in  mer^ 

can  tile  pursuits  in  various  parts  of  the  country,  defendant 
▲a.  &r.  Bsr.  Vol.  XXX Vill. — » 
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issues  from  time  to  time,  in  the  city  of  St.  Louis  and  else* 
where,  to  its  said  employers,  small  sheets  containing  Buck 
reports  and  information  concerning  merchants  and  manufao» 
turers  in  various  portions  of  the  country,  as  defendant  be- 
lieves to  be  true  and  of  value  or  importance  to  its  aforesaid 
subscribers;  and  if  defendant  published  of  and  concerning 
plaintiffs  the  words  complained  of  in  plaintiff's  petition, 
defendant  had  good  reason  to  believe,  and  did  believe  at  the 
time  of  alleged  publication,  that  the  same  was  true;  and 
defendant  further  says  that  at  the  time  of  alleged  publica- 
tion plaintiffs  were  unknown  to  the  agents  and  servants  of 
defendants^  and  that  said  publication,  if  made,  was  made 
innocently,  without  malice,  in  the  usual  course  of  business, 
and  to  defendant's  said  subscribers  or  employers  only,  in 
strict  confidence,  and  for  the  exclusive  use  of  said  subscribers, 
and  in  the  belief  that  plaintiffs  were  customers  of  defendant's 
subscribers,  or  of  some  of  them,  and  defendant  says  that 
said  subscribers,  or  some  of  them,  were  creditors  of  plaintiffs 
or  otherwise  directly  interested  in  the  estate,  property,  crediti 
conduct,  and  character  of  plaintiffs." 

The  proof  tends  to  show  that  plaintiffs  were  the  only  firm 
at  the  date  aforesaid  doing  business  in  Sugar  Loaf  under 
the  said  name  of  "  Mitchell,  Smith  A  Co."    That  at  the  time 
of  said  publication  they  were  doing  a  large  credit  business 
with  farmers,  and  were  dependent  upon  their  good  standing 
and  credit  among  merchants  at  St.  Louis  and  elsewhere  as 
a  means  of  conducting  and  carrying  on  their  said  business. 
That  at  '".  the  time  of  said  publication,  owing  to  the  partial 
failure  of  the  cotton  crops  in  their  section  of  the  country, 
they  were  unable  to  collect,  in  full,  debts  due  to  them,  and 
were  dependent  upon  their  credit  and  standing  among  their 
creditors  as  a  means  of  successfully  prosecuting  their  said 
business.    They  were  somewhat  indebted  at  the  time  of  the 
publication  to  parties  in  the  city  of  St.  Louis,  but  their  assets 
were  ample  to  meet  and  pay  all  of  their  liabilities,  had  their 
credit  and  standing  among  their  said  creditors  been  unim- 
paired by  the  publication  afore8aid.     Up  to  the  time  of  said 
publication  the  creditors  of  the  respondents  were  resting  sat- 
isfied, and  the  business  of  respondents  was  being  pursued  in 
a  safe  and  comparatively  prosperous  manner. 

The  proof  also  shows  that  the  publication  complained  of 
was  through  the  medium  of  what  is  known  as  Bradatreet^g 
Sheets  a  daily  paper  published  by  defendant  in  the  city  of  Sk 
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XjOUis,  and  circulated  among  the  merchants  of  said  city  and 
T«urrounding  states. 

It  is  also  shown,  that  the  defendant  was  notified,  in  a  day 
or  two  after  such  publication,  that  the  same  was  false,  but  it 
declined,  or  failed  in  the  subsequent  issue  of  its  said  sheet  to 
retract  or  apologize,  or  make  any  explanation  of  said  publi- 
•eatioQ.    The  proof  shows  that  plaintiffs,  prior  to  said  publica- 
tion, had  good  credit  in  the  city  of  St.  Louis,  that  is  credit  to 
-an  extent  commensurate  with  all  their  necessities;  but  on  tho 
-coming  out  of  said  publication,  their  creditors  became  rest- 
less, some  of  them  placing  their  claims  in  the  hands  of  at- 
torneys, some  writing  urgent  letters,  and  one  stopping  goods 
an  transit,  while  others  in  St  Louis  became  exceedingly  ap- 
prehensive, and  by  their  repeated  inquiries  at  the  office  of 
Hill,  Fontaine  &  Co.,  plaintiffs'  principal  creditor,  compelled 
the  latter  to  ^'^  take  urgent  steps  upon  their  claim,  resulting 
in  plaintiffs'  sale  of  their  property  at  a  sacrifice,  the  suspen- 
Bion  of  their  business,  and  injury  of  their  credit. 

At  the  close  of  plaintiffs'  evidence  defendant  asked  the  fol- 
lowing instructions:  "  The  court  instructsihe  jury  that,  under 
the  pleadings  and  evidence,  plaintiffs  are  not  entitled  to  re- 
cover in  this  action,  and  you  will  therefore  find  for  defend- 
ant." The  court  refused  to  give  this  instruction,  to  which 
refusal  defendant  duly  excepted. 

At  the  close  of  the  whole  case  defendant  asked  the  follow- 
ing six  instructions,  to  wit: 

^*  1.  The  court  instructs  the  jury,  that  there  is  no  eyidenoe 
in  this  case  showing  that  defendant  published  of  plaintiffs  the 
words  complained  of  with  malice  in  fact,  that  is  through 
hatred,  ill-will,  or  a  desire  to  injure  plaintiffs  as  merchants 
cr  individuals. 

^*2.  The  court  instructs  the  jury,  that  defendant  had  the 
right  to  report  to  such  of  its  customers  as  were  creditors  of 
the  plaintiffs  any  information  touching  plaintiffs'  financial 
condition  which  it  received  in  the  usual  course  of  business 
«nd  believed  to  be  true,  and  that  defendant  is  not  liable  to 
plaintiffs  for  any  damage  that  may  have  been  caused  them 
through  such  report  so  made. 

''3.  The  court  instructs  the  jury  that,  if  they  believe  from 
the  evidence  that  defendant,  on  or  about  November  23,  1889, 
published  of  plaintifl's  the  words  complained  of,  and  at  that 
time  plaintiffs  were  insolventi  that  is,  could  not  pay  out  of 
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tbeir  Eflseto  their  debts  as  they  matured  in  the  ordinary  eourse 
of  buBiness,  then  they  will  find  for  defendant. 

"4.  The  court  instructs  the  jury  that,  if  they  believe  from 
the  evidence  that  the  damages  claimed  by  plaintiffs  were  not 
caused  by  reason  of  the  publication  *'*  by  defendant  of  the 
wordfl  complained  of,  but  were  brought  about  by  the  circula- 
tion by  others  of  reports  injurious  to  the  financial  condition 
or  responsibility  of  plaintiffs,  or  because  plaintiffs  were  in- 
solvent, that  is,  unable  to  pay  out  of  their  assets  their  obliga- 
tions as  they  matured  in  the  usual  course  of  business,  they 
will  find  for  defendant. 

*'  6.  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  plaintiffs,  by  compromising  their  debts,  of 
some  of  them,  saved  more  money  than  they  lost  throagh  their 
suspension  of  business,  they  will  find  for  defendant. 

**  6.  The  court  instructs  the  jury  that  although  they  may 
find  for  plaintiffs,  yet  if  they  believe  from  the  evidence  that 
plaintiffs,  by  compromising  their  debts,  or  some  of  them,  saved 
more  money  than  they  lost  through  their  suspension  of  busi- 
ness, then  they  will  find  for  plaintiffs  nominal  damages/' 

All  of  which  instructions  the  court  refused  to  give,  to  which 
refusal  the  defendant  then  and  there  at  the  time  duly  ex- 
cepted. 

The  court  then,  of  its  own  motion,  gave  the  following  in- 
struction: 

^  The  court  instructs  the  jury  as  follows,  vis:  Under  the 
evidence  adduced  your  verdict  must  be  for  the  plaintiffs;  the 
only  questions  left  for  your  decision  therefore  are  those  relat- 
ing to  the  amount  of  damages  to  be  assessed. 

*^  Damages  are  three  kinds,  viz.,  nominal,  compensatory, 
and  punitive.  Nominal  damages  are  given  when  there  has 
been  no  material  injury  shown  by  the  evidence  to  have  re- 
sulted to  the  plaintiff  from  the  act  of  the  defendant  oomplained 
of  and  when  punitive  damages  are  not  to  be  awarded.  Com- 
pensatory damages  are  given  when  the  evidence  satisfies  the 
jury  that  the  plaintiffs  have  sustained  material  or  substantial 
injury,  '**  and  that  that  injury  was  the  result  of  the  wrong' 
ful  act  of  the  defendant  complained  of.  Compensatory  dam- 
ages should  be  a  sum  necessary  and  sufficient  to  compensate 
the  plaintiffs  for  such  injury. 

^  Punitive  damages  are  awarded  in  a  proper  case  in  addi- 
tion to  nominal  and  compensatory  damages,  for  the  purpoee 
of  punishing  the  defendant  for  the  wrongful  act^  and  setting 
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an  example  before  tbe  commnnity.  Punitive  damages  are 
never  allowed  unless  the  evidence  is  sufficient  to  satisfy  the 
jary  that  in  the  doing  of  the  wrongful  act  complained  o(^  the 
defendant  was  actuated  by  feelings  of  ill-will  or  hatred  towards 
the  plaintiffs,  w  reckless  disregard  of  the  consequence  of  the 
act. 

^  There  is  no  evidence  in  this  case  that  would  justify  yoa 
in  the  infliction  of  punitive  damages.  Your  inquiry,  there* 
fore,  is  limited  to  the  question  as  to  whether  or  not  the  plain- 
tiffs  sustained  material  or  substantial  injury,  and  if  that 
injury  was  caused  by  the  publication  in  question,  and  if  yea, 
then  how  much  money  will  be  necessary  and  sufficient  to 
compensate  the  plaintiffs  for  that  injury,  and  that  should  be 
your  reward  or  damages. 

**  If  you  are  not  satisfied  from  the  evidence  that  the  plain- 
tiffs have  sustained  material  or  substantial  injury,  and  that 
that  injury  was  caused  by  the  publication  in  question,  then 
you  should  assess  nominal  damages  only.*' 

To  the  giving  of  said  instructions  the  defendant  then  and 
there  at  the  time  duly  excepted.  Under  the  instruction  of 
the  court  the  jury  found  a  verdict  for  plaintiffs  for  the  sum 
of  five  thousand  five  hundred  dollars,  from  which  verdict  and 
judgment  thereon  defendant  prosecutes  this  appeaL 

1.  Defendants'  first  contention  is,  that  the  publication  sheet 
was  privileged,  in  the  absence  of  motives,  as  to  subscribers 
who  were  creditors  of  plaintiffs,  and  that  the  court  erred  in 
allowing  the  proof  of  publication  to  such  *^  subscribers.  If 
the  proof  showed  that  no  other  persons  than  the  creditors  of 
plaintiffs  had  received  the  publication  sheet  in  which  the 
libelous  matter  is  shown  to  have  been  published,  there  are 
authorities  which  hold  that  in  the  absence  of  malice  in  the 
publication,  owing  to  the  confidential  relations  existing  b^ 
tween  such  creditors  and  the  defendant,  the  publication  was 
privileged,  and  defendant  was  not  liable  in  damages  therefor, 
although  the  same  was  false. 

In  the  case  of  TruseeU  v.  Scarlett^  18  Fed.  Rep.  214,  it  was 
held  that  *^  when  a  mercantile  agency  makes  a  communicap 
tion  to  one  of  its  subscribers  who  has  sn  interest  in  knowing 
it,  concerning  the  financial  condition  of  snother  person,  and 
when  such  communication  is  made  in  good  faith,  and  under 
circumstances  of  reasonable  caution  as  to  its  being  confiden- 
tial, it  is  a  protected,  privileged  communication,  and  an 
action  for  libel  cannot  be  founded  upon  it,  even  though  the 


598  Mitchell  «•  Bradbtbest  Ck>icpAirT«     [Misfloiizv 

information  given  thereby  was  not  true  in  fact,  and  though 
the  words  themBelveB  are  libelous'':  See,  also,  Locke  t.  £nut- 
Bireet  Co.,  22  Fed.  Rep.  771. 

But  the  answer  iu  the  case  at  bar  admits,  and  the  proof 
shows,  that  the  publication  sheet  under  consideration  was  not 
only  sent  to  the  creditors  of  plaintiff,  but  was  sent  to  all  of  the 
subscribers  of  defendant,  regardless  of  their  location  or  in- 
terest in  the  financial  standing  of  plaintiffs.  While  it  may 
be  conceded  that  the  business  of  defendant  is  a  laudable  ooe^ 
and,  in  so  far  it  concerns  the  tradesmen,  bankers,  and  mano* 
facturers,  and  business  of  the  country,  almost  indispenaahls^ 
it  cannot  be  that  a  company  for  hire,  a  moneyed  consideration 
paid  to  them,  can  make  a  false  statement  or  publication  aa  to 
the  financial  standing  of  any  person  or  persons  or  busineas  firm^ 
send  it  all  over  the  country,  to  persons  who  are  not  the  eredit- 
ors  of  any  such  person  or  firm,  as  well  as  to  those  who  are^ 
and  ruin  them  in  their  credit  and  ^^^  business,  and  then 
claim  immunity  from  liability  therefor  upon  the  ground  that 
such  publication  was  privileged.  We  are  not  inclined  to  give 
our  sanction  to  a  doctrine  which  seems  to  us  to  be  so  harsh, 
and  so  unjust,  and  in  this  position  we  are  sustained  byooorfte 
of  high  authority. 

In  the  case  of  PoUasky  v.  Minchener,  81  Mich.  280,  21  Am* 
St.  Rep.  516,  which  was  a  suit  against  the  agent  of  a  com* 
mercial  agency  for  libel,  the  supreme  court  of  Michigan  eaysr 
''The  notification  sheet  containing  the  false  statement  respect-^ 
ing  the  acts  of  Pollasky  Brothers  was  not  alone  sent  to  those 
who  were  dealing  with  them  and  extending  them  credit,  but 
to  between  six  and  seven  hundred  subscribers  in  Michigan^ 
and  others  residing  out  of  the  state,  from  some  of  whom  they 
might  wish  to  purchase  goods  upon  credit,  and  this  without 
any  request  being  made  to  be  informed  of  the  standing  or 
credit  of  the  Pollasky  Brothers,  and  others  of  whom,  and  by 
far  the  greater  number,  were  engaged  in  different  lines  of 
business,  and  who  were  in  no  manner  interested  in  knowing 
their  standing,  or  financial  ability  or  business  integrity.  To 
all  such  the  communication  was  not  privileged.  It  cannot  be 
suid  that  a  blacksmith,  a  sawmiller  and  a  lumber  dealer,  a 
furniture  manufacturer,  a  dealer  in  hardware,  a  chemist, 
mineral  water  bottlers,  butchers,  book  agents,  physicians  or 
druggists,  or  other  business  men  mentioned  in  the  notification 
sheets,  who  are  not  engaged  in  wholesale  or  retail  dealing  in 
dry  goods,  clothing,  or  boots  or  shoes,  are  at  all  interested 
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in   tlie  business  standing  of  a  dealer  in  dry  goods,  clothing, 
and  boots  and  shoes.    No  court  has  gone  so  far  as  to  hold 
all   communications  made  by  a  mercantile  agency  to  their 
subscribers,  if  made  in  good  faith,  but  made  generally  with- 
out request,  or  Uf  those  inquiring  concerning  or  interested 
in   knowing  the  condition  and  financial  standing  ***  of  a 
X>er8on,  are  privileged.    On  the  contrary,  courts  have  uni- 
formly held  that  privilege  does  not  extend  to  false  publica- 
tions made  to  patrons  who  have  no  such  interest  in  the  subject 
matter:  Ooldstein  v.  F088,  2  Car.  &  P.  252;  Commonwealth  v. 
Staeey,  8  Phila.  617;  Taylor  v.  Church,  8  N.  Y.  452;  Ormsby 
V.  Douglaas,  37  N.  Y.  477;  Sunderlin  v.  Bradatreetj  46  N.  Y. 
188;  7  Am.  Rep.  322;  King  v.  Patterson,  49  N.  J.  L.  417;  60 
Am.  Rep.  622;  Bradstreet  Co.  v.  GUI,  72  Tex.  116;  18  Am. 
St.  Rep.  768;  Johnson  v.  Bradsireet  Co.,  77  Ga.  172;  4  Am. 
St  Rep.  77;  Erher  v.  Dun,  12  Fed.  Rep.  626." 

*'The  law  guards  most  carefully  the  credit  of  all  merchants 
and  traders.  Any  imputation  on  their  solvency,  any  sugges« 
tion  that  they  are  in  any  pecuniary  difficulties,  is,  therefore, 
actionable  without  proof  of  special  damages  •  •  •  •  of  mer* 
ohants,  tradesmen,  and  others  in  occupations  where  credit  is 
essential  to  the  successful  prosecution,  any  language  is  ac- 
tionable without  proof  of  special  damages,  which  imputes  a 
want  of  credit  or  responsibility  or  insolvency":  Newell  on 
Defamation,  Slander,  and  Libel,  sees.  84  and  86,  pages  192 
and  193. 

In  the  case  in  hand,  the  defendant  was  not  even  applied  to 
by  any  of  its  patrons  for  information  in  regard  to  the  finan* 
cial  standing  of  the  plaintiffs,  and  the  publication  of  the 
statement  that  plaintiffs  had  assigned  was  merely  voluntary 
on  their  part,  false  in  fact,  and  compelled  them  to  retire  from 
business.  When  asked  to  retract  the  statement  they  declined 
to  do  so.  Under  such  circumstances  the  statement  was  in  no 
wise  privileged.  The  information  acquired  by  defendant  waa 
its  own,  and  was  communicated  to  others  or  made  public  in 
such  form  and  upon  such  terms  as  it  dictated. 

Neither  the  welfare  or  convenience  of  society  will  be  pro< 
moted  by  a  publication  of  matters,  false  in  fact,  *^®  inju- 
riously affecting  the  standing  and  credit  of  merchants  and 
tradesmen  broadcast  through  the  land,  within  the  protection 
of  privileged  communications.  While  the  defendant's  busi- 
ness is  lawful,  yet  in  its  conduct  and  management  it  must  be 
subjected  to  the  ordinary  rules  of  law,  and  its  proprietors  and 
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managers  held  to  the  liability  which  tha  law  attaehes  to  flia 
like  liability  of  others. 

2.  The  next  contention  of  defendant  is  that  the  publioatioa 
was  true  that  plaintiffs  were  in  fact  insolvent  at  the  tiina 
thereof,  and  that  the  court  for  that  reason  should  have  given 
the  instruction  in  the  nature  of  a  demurrer  to  the  evidence. 
A  firm  is  understood  to  be  insolvent  when  unable  to  paj  their 
debts  as  they  fall  due  in  the  usual  course  of  trade  or  busioeeB: 
Bouvier's  Dictionary,  Insolvency,  809.  It  'implies  as  well 
the  present  ability  of  the  debtor  to  pay  out  of  his  estate  all 
bis  debts,  as  also  such  attitude  of  his  property  as  that  it  may 
be  reached  and  subjected  by  process  of  law,  without  hie  con- 
sent, to  the  payment  of  such  debts":  Eddy  v.  Baldwin^  83 
ilo.  369;  ThompBon  v.  Thompwn,  4  Cush.  127;  WaUan  r.  FifU 
Nat.  Bank,  18  Col.  265;  16  Am.  St  Rep.  200. 

We  do  not  think  that  this  contention  is  borne  out  by  the 
evidence,  as  according  to  the  statement  of  Mitchell,  one  of  the 
plaintiffs,  who  testified  in  the  case,  and  who  knew  all  about 
the  business  of  the  firm  and  its  assets,  it  had  ample  available 
means  with  which  to  have  liquidated  its  indebtedness. 

3.  It  is  next  contended  that  the  publication  was  not  libel* 
ous  per  ««,  and  that  therefore  it  was  necessary  for  plaintiffs  to 
allege  in  their  petition  and  also  prove  special  damages,  before 
being  entitled  to  recover.  The  authorities  cited  by  defendant 
do  not  sustain  this  contention.  If  the  libel  complained  of  if 
not  actionable  *^^  per  m,  then  defendant's  position  is  oorreoti 
otherwise  not. 

In  the  case  of  Wei»$  v.  Whittemore,  28  Mich.  366,  the  sa* 
preme  court  of  that  state  say:  ^'The  definition  of  a  libel,  aa 
given  by  Mr.  Townshend  upon  a  review  of  the  authorities  is, 
that  it  is  a  wrong  done  by  writing  or  effigy;  and  if  false  and 
malicious,  certainly,  and  for  the  purpose  of  injuring  another 
in  reputation,  trade,  employment,  or  property,  every  publica* 
tion  of  language  concerning  a  man  or  his  affairs,  which  as  a 
necessary  or  natural  and  proximate  consequence  occasions 
pecuniary  loss  to  another,  is  prima  facie  a  libel,  if  the  publi* 
cation  be  by  writing." 

A  definition  of  libel,  as  quoted  and  approved  by  this  court 
in  Nehon  v.  Musgrave,  10  Mo.  648,  is:  **  A  malicious  publica> 
tion,  expressd  either  in  printing  or  writing,  or  by  signs  or 
pictures,  tending  either  to  blacken  the  memory  of  the  dead, 
or  the  reputation  of  one  who  is  alive,  and  expose  him  to  piib> 
lie  hatred,  contempt,  or  ridicule."  This  definition  has  been  cited 
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with  approval  in  Price  t.  Whitely^  50  Ho.  489;  and  Legg  t. 
Dwnleavy,  80  Mo.  663;  60  Am.  Rep.  612.  *' Any  printed  publi- 
nation  that  tends  to  bring  a  man  into  disrepute,  ridicule,  or 
4SODtempt,  is  a  libel  in  a  legal  sense." 

In  the  ease  of  Htrmann  ▼.  Bradstreet  Co.^  19  Mo.  App.  227, 
it  was  held  that  the  following  words:  *' Joseph  Hermann, 
brickmaker,  is  in  the  hands  of  the  sheriff/'  which  were  pub- 
lished of  and  concerning  Hermann,  who  was  engaged  in  the 
l>U8ines8  of  brickmaking,  were  libelous  and  actionable  per  ee. 
Words  written  or  spoken  of  one's  trade  are  actionable  when 
ihey  might  not  be  so  if  spoken  of  the  individual  simply: 
Townshend  on  Slander  and  Libel,  sees.  182-179. 

Every  willful  and  unauthorized  publication,  written  <« 
printed,  which  imputes  to  a  merchant  or  *^  other  business 
man  conduct  which  is  injurious  to  his  character  and  standing 
as  a  merchant  or  business  man,  is  a  libel,  and  implies  malice: 
Loehe  v.  Bradetreet  Co.,  22  Fed.  Rep.  771. 

So  it  was  held  in  the  case  of  Newell  v.  J7bw,  81  Minn.  285, 
that  in  those  trades  or  professions  in  which,  ordinarily,  credit 
is  essential  to  their  successful  prosecution,  as,  for  example, 
that  of  merchant,  language  is  actionable  perse  which  imputes 
to  one  in  such  trade  or  profession  a  want  of  credit  or  respon- 
sibility, or  insolvency,  past,  present,  or  future.  Such  lan- 
guage necessarily,  or  naturally  and  presumptively,  causes 
pecuniary  loss  to  the  person  of  whom  it  is  published:  See, 
also,  McGinnii  v.  Knapp^  109  Mo.  187. 

These  authorities  abundantly  show  that  the  publication 
here  complained  of,  to  wit:  '*  Mitchell  and  Company  as* 
signed,"  was  actionable  per  m,  and  that  from  the  publication, 
the  same  being  false,  malice  is  implied;  and  that  the  court 
did  not  commit  error  in  instructing  the  jury  to  find  for  plain- 
tiffs. 

4.  It  IS  also  contended  that  the  damages  assessed  by  the 
jury  are  excessive,  so  much  so  that  the  jury  must  have  been 
governed  by  passion  or  prejudice  in  arriving  at  their  verdict. 
There  does  not  seem  to  be  any  thing  in  the  case  to  justify  this 
position,  when  all  the  facts  connected  with  the  publication 
and  the  result  thereof  are  taken  into  consideration.  The 
plaintiffs  seem  to  have  been  doing  a  large  and  lucrative  busi- 
ness, principally  upon  credit,  and  the  act  of  defendant  com- 
pelled them  to  retire  therefrom,  and  in  fact  almost  entirely 
destroyed  their  credit.    The  verdict,  in  our  opinion,  was  not 
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more  than  ihej  were  entitled  to  recover  under  the  evidence 
and  instruction  of  the  court. 

6.  The  final  contention  on  the  part  of  defendant  is,  that 
under  article  2,  section  14,  constitution  of  Missouri,  *^*  which 
provides:  ^  That  no  law  shall  be  passed  impairing  the  free- 
dom of  speech;  that  every  person  shall  be  free  to  say,  write, 
or  publish  whatever  he  will  on  any  subject,  being  responsible 
for  all  abuse  of  that  liberty;  and  that  in  all  suits  and  prose- 
cutions for  libel  the  truth  thereof  may  be  given  in  evidence, 
and  the  jury,  under  the  direction  of  the  court,  shall  determine 
the  law  and  the  fact";  that  it  was  the  duty  of  the  court  to 
have  instructed  the  jury  that  they  were  the  judges  of  the  law 
as  well  as  of  the  fact,  and  that  because  of  the  failure  to  do  so, 
that  the  instruction  given  in  the  case  was  erroneoas.  No  in* 
Btruction  of  this  character,  or  presenting  this  phase  of  the  case 
to  the  jury,  was  asked  by  defendant 

Section  2188,  Revised  Statutes,  1889,  provides  that  when 
the  evidence  is  concluded,  and  before  the  case  is  argued  or 
submitted  to  the  jury,  or  to  the  court  sitting  as  a  jury,  eitber 
party  may  move  the  court  to  give  instructions  on  any  point  of 
law  arising  in  the  cause,  which  shall  be  given  or  refused.  And 
that  the  court  may  of  its  own  motion  give  like  instructions, 
etc.  Defendant  cannot  now  be  heard  to  complain  of  the  re- 
fusal of  the  court  to  give  an  instruction  which  was  not  asked. 
It  is  not  made  the  duty  of  the  trial  court  by  statute  in  civile 
as  it  is  in  criminal,  cases  to  instruct  the  jury  whether  it  is 
asked  to  do  so  or  not.  Besides,  no  such  question  is  made  in 
the  motion  for  new  trial. 

Being  unable  to  discover  any  prejudicial  error  in  the  trial  of 
the  cause,  either  in  the  admission  or  exclusion  of  evidence,  or 
the  refusing  or  giving  instructions,  and  the  judgment  being 
for  the  right  party  it  is  affirmed.     All  concur* 

***  ON  MOTION   FOB   REHEABINO. 

Burgess,  J.  It  is  urged  by  defendant  in  its  motion  for  re- 
hearing that  several  questions  of  importance,  and  upon  which 
the  result  of  the  case  depends  in  this  court,  were  overlooked* 

The  first  is  that  this  court  did  not  pass  upon  the  action  of 
the  trial  court  in  overruling  the  objections  of  defendant  to  the 
testimony  of  Messrs.  Martin,  Wear  and  Hill,  witnesses  for 
plaintiffs,  who  were  subscribers  of  defendant,  and  creditors 
of  plaintifls  for  the  reason  that  the  sheet  as  to  them  was 
privileged.    Defendant  admits  that  the  publication  was  made 
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in  the  nsual  course  of  business,  but  to  its  subscribers  and  em* 
ployers  only.  The  testimony  of  these  witnesses  was  admissible 
for  the  purpose  of  showing  the  publication  of  the  sheet,  a» 
their  statements  with  reference  thereto  were  simply  affirma* 
live  of  the  allegations  in  the  answer.  Their  statements  ia 
regard  to  other  matters  privileged  were  not  of  sufiQcient  im* 
portance  to  justify  a  reversal  on  that  ground.  Nor  would  th& 
action  of  the  court  in  allowing  proof  of  the  stoppage  of  gooda 
bj  a  merchant  not  shown  to  have  been  a  subscriber  of  defend- 
ant, nor  to  have  seen  its  sheets,  justify  a  reversal  of  the  case- 
for  that  reason. 

This  court  is  expressly  prohibited  by  section  2303,  Revised 
Statutes,  1889,  from  reversing  the  judgment  of  a  trial  court,, 
unless  it  should  believe  that  error  was  committed  by  such 
court  against  the  appellant  or  plaintiff  in  error,  and  materially 
affecting  the  merits  of  the  action.  There  was  no  such  error 
in  the  court's  ruling  on  the  admission  of  the  evidence  in  ref* 
erence  to  this  matter. 

Defendant's  next  contention  is  that  we  failed  to  decide- 
whether  evidence  of  loss  of  custom  in  1890  was  inadmissible- 
as  showing  either  general  or  special  damages  *^^  inadmis-^ 
sible  as  general  damages,  as  defendant  claims,  because  too- 
remote  and  not  the  necessary  consequence  of  publication 
complained  of  and  inadmissible  as  special  damages,  becauso 
it  did  not  accrue  before  the  commencement  of  the  action,  be» 
cause  not  pleaded,  and  because  not  the  natural  and  proximato 
consequence  of  the  words  published. 

As  to  the  remoteness  of  the  damage,  this  precise  question 
was  passed  upon  by  the  court  of  appeals  of  New  York  on  a 
trial  of  an  action  for  libel,  where  the  alleged  libelous  public 
cation  contained  charges  injurious  to  plaintiff's  character 
and  to  his  business,  and  the  complaint  averred  that  by  reason 
of  the  libel  plaintiff  had  been  greatly  injured  in  his  business 
by  the  loss  of  goodwill  and  patronage.  Plaintiff  was  per- 
mitted to  testify  as  a  ^Mtness,  that  immediately  after  the  pub* 
lication  his  business  fell  off,  and  to  state  the  amount  of  hi» 
daily  sales  up  to,  and  immedintely  after,  such  publication,  and 
it  was  held  not  to  be  error:  Bergman  v.  JoneSf  94  N.  Y.  61. 

So  when  words  actionable  perse  are  spoken  of  an  innkeeper 
in  the  way  of  his  trade,  evidence  may  be  given  of  a  general 
loss  of  custom  and  decline  in  his  business:  Evans  v.  Harries^ 
1  Hurl.  &  N.  251. 
.'  It  was  also  held  in  the  case  of  Ashley  v.  Harrisanf  1  Bsp» 
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48,  tbat  to  prove  tbe  loss  of  profits  sustained  by  plaintiff,  from 
the  absence  of  a  lady  who  was  engaged  to  sing  at  a  mnsleal 
entertainment,  a  witness  wbo  was  the  boxkeeper  was  ealled, 
and  he  was  asked  if,  in  conseqnenoe  of  her  declination  to  sing^ 
several  persons  had  not  given  up  their  boxes?  The  qaeatioa 
was  objected  to,  and  it  was  raled  that  the  witness  might  be 
asked  generally,  **  whether  the  receipts  of  the  house  had  not 
diminished  from  the  time  she  declined  to  sing,''  it  being 
stated  in  the  declaration  that  in  consequence  of  the  libel  and 
the  lady's  refusal  to  sing,  the  plaintiff  has  ^^^  lost  tbe  profits 
of  several  performances.  And  so  it  was  held  in  the  ease  of 
liroad  V.  Duester^  8  Biss.  265,  that  when  a  publication  is  li- 
belous per  M,  special  damage  to  the  business  may  be  ebown, 
though  the  words  were  not  published  concerning  that  bnmneas; 
and  it  is  not  necessary  to  allege  the  names  of  tbe  customers 
who  had  ceased  to  do  business  with  the  plaintiff  in  eonae- 
quence  of  the  publication. 

So  it  was  held  in  the  case  of  Weisi  T.  Whiitemore^  28  Micb* 
S66,  that  the  general  allegation  of  the  loss  of  trade  is  suffi- 
cient in  ordinary  cases  of  libel  without  setting  out  the  names 
of  the  customers  driven  away  or  lost;  and  it  may  be  supported 
by  evidence  of  such  general  loss. 

In  the  case  of  Evan$  t.  HarrieB^  1  Hurl.  A  N.  251,  in  an 
action  of  slander,  it  was  held  that  words  spoken  of  the 
plaintiff  in  his  business  with  a  general  allegation  of  loss  of 
business,  it  is  competent  for  the  plaintiff  to  prove,  and  the 
jury  to  assess  damages  for,  a  general  loss  or  decrease  of  trade, 
although  the  declaration  alleges  the  loss  of  particular  cus- 
tomers as  special  damages,  which  is  not  proved. 

So  in  the  case  of  HarrUon  v.  Pearse,  1  Fost  &  F.  567,  it  is 
held  that  the  jury  might  give  the  plaintiff  in  the  case  such 
damages  as  they  thought  had  arisen  from  the  decline  of  dr- 
«ulation,  and  subsequent  to  the  action,  and  this  as  general 
damages.  The  general  allegation  in  the  petition  in  the  case 
in  hand  is,  that  tbe  *'  publication  is  a  libel  on  plaintiff's  good 
name  and  credit,  and  that  by  reason  thereof  they  were  forced 
to  suspend  their  business  to  their  damage  in  the  sum  of  fifteen 
thousand  dollars."  The  damages  claimed  and  the  proof  to 
sliow  loss  of  trade,  was  such  damages  as  flowed  directly  from, 
and  the  necessary  result  of,  the  publication,  and  such  proof 
was  permissible  as  general  damages  under  the  allegations  in 
the  petition:  2  Greenleaf  on  Evidence,  15th  ed.,  sec.  420. 

'^^  The  mere  fact  that  the  trial  court  permitted  the  plaii^ 
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over  defendant's  objections  to  introduce  proof  of  tbeir 
failure  to  collect  accounts  other  than  those  set  forth  in  th» 
petition,  on  account  of  which  special  damages  are  claimed^ 
would  not  justify  this  court  in  reversing  the  case,  as  no  sub* 
stantial  injury  could  have  possibly  resulted  to  the  defendant 
therefrom.  Special  damages,  when  claimed  in  an  action  for 
libel,  must  be  alleged  and  proved  as  in  any  other  case  whero 
such  damages  are  claimed. 

Another  reason  insisted  upon  why  a  rehearing  should  be 
granted  is  because  the  decision  of  the  court  as  to  the  instruo- 
tion  given  by  the  trial  court  is  in  conflict  with  the  decisions 
of  this  court  in  the  cases  of  StUlivan  v.  Hannibal  etc.  R.  R. 
Co.,  88  Mo.  169;  Inm  Mountain  Bank  v.  Murdoch^  62  Mo. 
70;  Whalen  v.  St.  LouU  etc.  Ry.  Co.,  60  Mo.  823;  Karle  v. 
Kansas  City  etc.  R.  R.  Co.^  55  Mo.  476;  and  MeKeon  v.  Citu 
Mens*  Ry.  Co.,  43  Mo.  405.  The  rule  laid  down  in  those  cases 
is,  that  the  instructions  taken  as  a  whole  should  present  the 
entire  case,  and  that  an  instruction  is  erroneous  which  singles 
out  certain  facts  and  directs  a  verdict,  if  they  are  found,  re- 
gardless of  other  facts  at  issue. 

The  publication  being  libelous  per  seas  to  all  other  persons 
than  creditors  of  plaintiffs,  and  its  publication  being  admitted 
bj  defendant  in  its  answer,  and  the  proof  showing  that  the 
sheet  was  sent  to  others  than  creditors,  the  court  could  not 
have  done  otherwise  than  to  have  instructed  the  jury,  as  it 
did,  that  they  were  bound  to  find  for  plaintiffs,  the  only 
question  for  their  consideration  being  the  amount  of  damages 
that  plaintiffs  were  entitled  to  recover  under  the  evidence 
and  instruction.  The  instruction  is  not  obnoxious  to  the 
objection  urged  against  it.  On  the  contrary,  it  presented  the 
ease  fairly  to  the  jury. 

The  motion  is  overruled. 

All  concur.  

LiBSL  BT  MsROARTiLS  Aonrov. — False  publications  retpeoting  the  char- 
acter and  financial  standing  of  a  bosiness  man,  furnished  by  a  meroan* 
tile  agency  to  its  aubsoribers  generally,  without  request,  are  libelous,  and 
not  privileged,  though  made  in  good  faith:  PoUatky  ▼.  Minekener,  81  Mich. 
280;  21  Am.  St.  Rep.  616,  and  note;  Johnson  v.  Braditreei  Co.,  11  Ga.  172; 
4  Am.  St.  Rep.  77,  and  note;  BradHreH  Co.  y.  OiU,  72  Tex.  115;  IS  Am. 
8t  Rep.  768»  and  note;  note  to  Mueiae  y.  Tuteur,  20  Am.  St  Rep.  122,  and 
the  extended  note  to  McAlUster  ▼.  DetroU  Fr€€  Prtu  Cb.»  16  Am.  St.  Rep. 
848.  See,  also.  Woodruff  y.  BradUreet  Cfo.,  116  N.  Y.  217,  and  Hesad  r. 
BradUrcei  Os.,  141  Fa.  St.  601. 
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LiBKL— CHABonro  IvsoLTKNor..— Wiiiten  or  printed  words  which  impeMh 
ihe  credit  of  any  merchant  or  trader  by  imputing  to  him  insolveney,  or  tmm. 
ombarraasment^  are  libelous:  BajfeB  y.  Pres$  Co,,  127  F^  Sk  642;  14  Am, 
43 1.  Rep.  874,  and  note.  Words,  spoken  or  written,  injnrioos  to  a  person  in 
his  business  are  actionable  per  ee.*  OUwer  y.  Perkmtt,  92  Mieh.  904;  HcHkd 
T.  Schii^,  94  Mich.  542;  note  to  tiirs\fieldY.  Fori  Worth  HoL  Bamk,  S9  As. 
St.  Rep.  668. 

LiBiir— Malic%  Whbh  Imtlzbd.— Any  publication  injurious  to  tii* 
character  of  another,  and  not  shown  to  be  true,  or  to  have  been  justifiaUj 
made,  is  actionable,  malice  being  inferred  in  such  a  case:  CoUin»  y.  DuftiA 
Pub,  Co.,  152  Pa.  St  187;  M  Am.  St  Rep.  636,  and  note;  Bradabrtd  Oa  ▼• 
i^iU,  72  Tex.  115;  18  Am.  St  Rep.  768;  HoU  y.  Par^oM,  2.3  Tex.  9;  76  Am. 
Dea  49,  and  note;  King  y.  Root,  4  Wend.  113;  21  Am.  Dea  103,  and  nota 

Libel. —Spbcial  Damaqbs  Must  Bb  Allbgbd  and  PiioyKD,  where  the 
words  charged  are  not  actionable  jmt  le.*  HirahfieldY,  Fori  Worth  NaL  Baak, 
83  Tex.  452;  29  Am.  St  Rep.  660,  and  note;  Woodriff  y.  BradMreet  Oa* 
116  N.  Y.  217. 

Libbl.~Damaob8  Obbeballt:  See  the  extended  notes  to  McAttUkrY* 
DeiroU  Free  Preao  Co.,  15  Am.  St  Rep.  339,  and  TerwiUiger  y.  Wand$,  72 
Am.  Deo.  426.  The  liability  for  libel  is  the  usual  liability  in  tort  for  tiie 
natural  consequences  of  a  manifestly  injurious  act:  Btai  y.  AdverOoer  JTos^ 
paper  Co.,  154  Mass.  238. 

Appbau— Failubb  to  iHSTRaor  thb  Jubt  oir  a  Pabtioulaa  Porar  Ii 
Not  Erbob,  when  no  instruction  upon  that  point  has  been  requeatads 
ter  y.  Bauman  Jewelry  Co.,  70  Tex.  170;  23  Am.  St  Rep.  827* 


Cravens  v.  Rossitbb. 

(116  MUWUBI,  888.] 

Dbxds— DsLryBBT— Jodombnt— Priobitt.— A  judgment  rendered  enbos* 

qaently  to  the  execution  of  a  deed  by  the  judgment  debtor,  but  beloiB 

its  delivery,  has  a  priority  over  such  deed. 
Dbxds— Deliybbt — AocBPTAKCB. — The  payment  of  a  debt  by  the  exeentioB 

and  delivery  of  a  deed  requires  the  assent  of  the  grantee,  and  until  sooh 

assent  is  giyen  no  title  is  transferred. 
Dbkds^Dblivxrt  of  a  deed  to  a  recorder  for  registry  is  not  ft  deliyery  ts 

the  grantee. 

DbBM — RkGISTRT  A8  DbLIYBRT  —  RATinCATIOIf — iKTXByBHTNO  LlBV.— 

Registry  of  a  deed  by  the  grantor,  without  the  grantee's  knowledge  or 
consent,  does  not  of  itself  constitute  a  delivery.  The  subsequent  ratifi- 
cation and  acceptance  of  the  deed  by  the  grantee  do  not  relate  baek 
so  as  to  cut  out  an  intervening  judgment  lien* 

J.  R.  Vaughan^  for  the  appellant. 
Goode  and  Cravens^  for  the  respondents. 

*^*  Black,  P.  J.  This  was  ejectment  for  a  lot  in  the  ci^ 
€f  Springfield.  E.  T.  Bobberson  conveyed  the  property  to 
Lemuel  Rossiter  by  a  deed  dated  the  2l8t  of  April,  1887.    The 
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plaintiffs  put  in  evidence  a  sheriff's  deed  to  them  dated  the 
10th  of  June,  1889,  based  upon  a  judgment  rendered  by  the 
circuit  court  against  Lemuel  Rossiter  on  the  19th  of  Decem- 
ber, 1888.  The  title  of  the  defendant  is  a  deed  to  him  from 
liemuel  Rossiter  dated  the  13th  and  recorded  the  15th  of 
December,  1888.  Though  the  deed  from  Lemuel  to  William 
Kossiter  bears  date  and  was  recorded  a  few  days  prior  to  the 
<late  of  the  judgment,  still  the  claim  of  the  plaintiff  is  that 
the  deed  to  William  was  not  delivered  until  after  the  date  of 
the  judgment,  and  for  this  reason  the  judgment  has  the 
priority. 

At  the  date  of  the  deed  Lemuel  Rossiter  resided  in  Clay 
county.  On  the  15th  of  December,  1888,  he  handed  it  to  the 
recorder  of  Greene  county,  and  requested  the  latter  to  record 
it  at  once.  The  recorder  filed  and  recorded  the  deed,  and, 
pursuant  to  directions,  sent  it  to  Lemuel  Rossiter  by  mail  on 
the  eighteenth  of  that  month.  Lemuel  received  it  at  his  home 
on  the  nineteenth,  and  on  the  same  day  forwarded  it  by  mail 
to  his  brother  William,  the  defendant,  who  resided  at  La 
Crosse,  Wisconsin.  William  says  he  was  away  from  home 
at  that  time  and  did  not  get  the  deed  until  his  return,  shortly 
before  Christmas.  The  recorder  did  not  know  the  defendant, 
and  there  is  no  pretense  that  he  was  the  agent  of  the  defend- 
ant for  any  purpose  whatever. 

It  appears  Lemuel  Rossiter  owed  his  brother  two  thousand 
dollars  borrowed  in  October,  1887,  for  which  he  gave  his  note, 
due  in  one  year.  He  and  the  defendant  both  testified  that 
the  deed  was  made  and  accepted  in  payment  of  *^*  this  debt, 
though  it  seems  William  retained  the  note.  The  proof  shows 
beyond  all  doubt  that  the  deed  was  executed,  recorded,  and 
forwarded  to  William  without  his  knowledge.  There  had 
been  no  previous  communication  or  correspondence  between 
the  brothers  on  the  subject     Such  are  the  undisputed  facts. 

The  delivery  of  a  deed  is  the  final  act,  without  which  it 
cannot  take  effect  as  a  transfer  of  the  title.  The  delivery 
may  be  to  the  grantee  himself  or  to  a  third  person  for  him. 
^'The  delivery  may  be  complete  without  the  presence  of  the 
other  party,  or  any  knowledge  of  the  fact  by  him  at  the  time, 
if  it  be  made  to  his  previously  constituted  agent,  or,  if  being 
made  to  a  stranger  the  transaction  is  subsequently  ratified  ": 
2  Greenleat's  Evidence,  sec.  297.  There  are  many  cases  whero 
an  acceptance  of  the  deed  will  be  presumed,  as  where  the 
deed  is  manifestly  for  the  benefit  of  the  grantor,  as  has  been 
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held  in  a  nnmber  of  cases  in  this  court,  bnt  the  principle  can 
have  no  application  here  for  several  reasons.  In  the  first- 
place  the  question  of  delivery  here  does  not  stand  on  a  pre- 
sumption arising  from  the  fact  that  the  deed  was  recorded* 
The  question  is  to  be  determined  from  all  the  facta  disclosed 
by  the  evidence.  In  V\e  next  place  the  evidence  shows  that 
the  deed  was  made  in  satisfaction  of  the  two  thousand  dollars 
debt.  Unless  made  upon  a  valuable  consideration  it  was 
fraudulent  and  void  as  to  the  creditors  of  the  grantor.  The 
payment  of  that  debt  by  the  execution  and  delivery  of  the 
deed  required  the  assent  of  the  grantee.  It  was  for  him  to 
say  whether  he  would  accept  the  deed  on  such  t^rms,  and 
until  he  in  some  way  gave  his  assent  the  deed  could  not  and 
did  not  take  effect  as  a  transfer  of  title.  Until  then  there 
was  no  delivery.  Indeed,  the  delivery  of  a  deed  is  the  con- 
current act  of  two  parties. 

*^^  The  delivery  of  the  deed  to  the  recorder  for  the  purpose 
of  having  it  recorded  did  not  amount  to  a  delivery  to  the  de- 
fendant, for  the  recorder  was  not  the  agent  of  defendant,  and 
hence  had  no  authority  to  accept  it     Besides  this,  he  did  not 
undertake  to  accept  it  for  gr  in  behalf  of  the  defendant     He 
received  it,  recorded  it,  and  transmitted  it  to  the  grantor. 
The  grantor  did  not  part  with  his  dominion  over  the  deed 
until  after  it  had  been  recorded.     It  was  said  in  Pearee  v. 
DanafoHh,  18  Mo.  860,  that  ''the  delivery  of  a  deed  by  the 
grantor,  for  the  purpose  of  having  it  recorded,  may,  under 
proper  concurring  circumstances,  be  regarded  as  a  delivery 
to  the  grantee.''    And  it  was  again  said  in  Burke  v.  Adavu^ 
80  Mo.  504,  60  Am.  Rep.  610,  that ''  where  the  deed  is  duly 
executed,  acknowledged,  and  put  to  record  by  the  grantor  it 
is  persuasive  evidence  as  against  him,  especially  where  the 
purchase  money  is  receipted  for,  that  he  intended  thereby  to 
pass  the  title;  and  the  act  would  constitute  delivery  so  as  to 
throw  the  burden  on  the  grantor  and  his  privies  to  show  by 
clear  countervailing  evidence  that  it  was  not  a  delivery.'^ 
These  cases  do  not  hold  that  delivery  of  a  deed  to  the  recorder 
constitutes  a  delivery  to  the  grantee.    They  hold,  and  only 
hold,  that  it  is  some  evidence  of  a  delivery.    Recording  a 
deed  by  the  grantor,  without  the  grantee's  knowledge  or 
assent,  does  not  of  itself  operate  as  a  delivery  of  the  deed:  1 
Devlin  on  Deeds,  sec.  290,  and  cases  cited.    There  was,  there- 
fbrei  no  delivery  of  this  deed  until  the  defendant  received 
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notice  of  its  existeDce,  and  that  was  long  after  the  date  of  the 
judgment. 

It  is  true  that  the  defendant  ratified  all  that  had  been  done 
by  his  brother  by  accepting  the  deed,  and  between  the  parties 
to  the  deed  it  would  take  effect  as  of  its  date,  but  the  subse* 
quent  acceptance  cannot  relate  '^^  back  so  as  to  cut  out  the 
intervening  judgment  lien:  Parmelee  v.  Simpson^  5  Wall.  81. 

The  case  last  cited  is  in  many  respects  like  the  one  in  hand. 
In  that  case  Parmelee  claimed  under  a  mortgage  from  Bovey 
and  another,  acknowledged  and  recorded  on  the  seventeenth 
of  a  given  month.  Simpson  claimed  under  a  deed  from 
Bovey,  acknowledged  and  recorded  on  the  fifteenth  of  same 
month.  The  court,  speaking  through  Justice  Davis,  said: 
"The  placing  the  deed  on  record  was  Bovey's  own  act,  and 
done  without  the  asEent  of  Simpson.  Under  this  state  of  facts 
there  was  manifestly  no  delivery.  The  execution  and  regis- 
tration of  a  deed,  and  delivery  of  it  to  the  register  for  that 
purpose,  does  not  vest  the  title  in  the  grantee.  If  Simpson 
had  agreed  to  accept  the  deed  in  liquidation  of  his  debt,  and 
constituted  the  register  his  agent  to  receive  it,  then  the  de* 
livery  of  the  deed  to  the  register  would  have  been  in  legal 
contemplation  a  delivery  to  him.  But  it  is  said  that  he  could 
ratify  the  acts  of  Bovey  and  the  register.  This  is  true,  but 
he  did  not  do  this  until  after  the  execution  and  registration 
of  the  mortgage;  and  this  ratification  cannot  relate  back  so 
as  to  cut  out  the  mortgage.  Simpson  acquired  no  title  until 
after  the  rights  of  the  mortgagee  had  accrued,  and  he  holds 
it  encumbered  with  the  lien  of  the  mortgage.'' 

It  follows  from  what  has  been  said  that  on  the  conceded 
facts  the  purchasers  at  the  sheriff's  sale  acquired  the  title. 
It  is  therefore  useless  to  examine  the  instructions.  The  judg- 
ment, which  was  for  the  plaintiffs,  is  aflBrmed.    All  concur. 


Deeds— JuDOMnfTS—PfiioRTTY. — The  lien  of  a  judgment  ii  preferred  to 
a  prior  unrecorded  deed:  Beed  ▼.  iltw/in,  9  Ma  722;  45  Am.  Dec.  336,  and 
note.  See  Wmdom  v.  Sehuppel,  39  Minn.  35;  or  a  prior  unrecorded  mort- 
gage: Mami/acturen'  etc  Bank  v.  Bank^  7  Watts  ft  S.  835;  42  Am.  Dee.  240» 
and  note:  IVapnall  y.  Bkhardion,  13  Ark.  543;  5S  Am.  Dee.  338;  Oreen  r. 
FrankUn.  86  G  a.  360;  Blohme  v.  Lynch,  26  8.  0.  800. 

DRBna. — ^Nbosbsitt  roa  Accsftaiios  bt  Gramtei:  See  the  extended 
note  to  Byart  y.  Syeneer,  40  Am.  Rep.  217,  and  Craim  ▼•  Wtigla,  114  N.  Y. 
307. 

Dbsds— DxLiysBT  ov  TO  RccoRDKB — SumciSMCT. — ^Tbe  registration  of 
a  deed  does  not  amount  to  a  delivery  thereof:  WtUbom  ▼.  Weaver,  17  Ghu 
267;  63  Am.  Deo.  235,  and  note;  QiUberi  y.  North  Amerkan  etc  Itu.  Oc,.  28 
Am.  Sx.  IUf.,  Vol.  XXXVni  — » 
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Wend.  43;  35  Am.  Dms.  642,  and  note;  BuiUH  r.  Ta^,  S4  M in.  706;  W 
Am.  Dec.  412,  and  note;  W^^er  ▼.  Chriilenr  121  IIU  91;  S  Am.  8k  Rep.  68L 
and  note.  See,  alto,  the  notea  to  HoekenkuU  t.  OSivart  12  An.  8i.  Repw  SH^ 
and  £toM  ¥•  Frtneh^  1  Am.  St.  Kep.  243. 


GuMMiNGS  V.  Powell. 

(lli  MiaouBi,  ITS.] 

PuBUO  Laudb—Patbivt  to— Imfiachmknt  or.— The  Taliditj  of  a  patent 
to  laud,  though  in  due  form,  ie  subject  at  all  timee  to  the  inquiry 
whether  the  officers  of  the  goremment  who  issued  it  bad  lawful  antkor* 
ity  to  do  BO. 

PuBLio  Laniw— Patsnt  to — UvAUTHORiZBD  IsscB  OF. — ^A  patent  to  pal^ 
lie  land  issued  by  goTemment  officers  acting  without  authority  i&.ah«^ 
lutely  Toid. 

Pi^BLio  Lands — Patsnt  to — ^IiiPBAonMmT  OT.— A  goTomment  patent  to 
lands  may  be  shown  to  be  Toid  by  eztrinaic  parol  eridence  eetabliahing 
a  want  of  authority  for  its  issue. 

PuBUO  Lauds — Patbnts — ^Uhauthoriud  Issub  or—ByiDXHOfi. — Tho  act 
of  government  officers  in  issuing  a  patent  to  public  land  which  had 
never  been  within  their  control,  or  had  been  withdrawn  from  that 
trol  at  the  time  they  undertook  to  so  aot,  aa  absolutely  Toid. 

D,  T.  Jewett^  for  the  appellants. 
Alexander  Martin^  for  the  respondent. 

^^^  Macfarlanb,  J.  This  is  an  action  of  ejectment  to 
cover  a  part  of  lot  thirty-eight  in  Peter  Lindell's  second  addi* 
tion  to  the  city  of  St  Louis.  The  facts  of  the  case  are  clearly 
stated  in  the  opinion  of  the  court  on  a  former  appeal,  reported 
in  97  Mo.  624,  to  which  reference  is  made. 

On  the  last  trial,  no  reliance  was  placed  on  the  statutes  of 
limitation  by  defendant,  and  the  circuit  court  found  that  the 
location  of  New  Madrid  certificate  number  three  hundred  and 
forty-eight,  issued  to  James  Conway,  under  which  plain* 
tiffs  claimed  title,  was  made  upon  land  lying  within  Grand 
Prairie  common  fields,  and  held  that  these  fields  were  not, 
at  the  time,  subject  to  sale,  and  that  therefore  the  location  was 
void,  and  plaintiffs  failed  to  show  title  upon  which  they  could 
recover.  This  ruling  was  in  accord  with  the  decision  of  this 
court  on  that  appeal. 

It  was  held,  in  substance,  on  the  former  appeal:  1.  That 
the  act  of  February  17,  1815,  for  the  relief  of  inhabitants  of 
New  Madrid  county  who  suffered  from  earthquakes,  only 
authorized  persons  owning  injured  lands  to  locate  a  like  quan- 
tity on  public  lands,  the  sale  of  which  was  authorised  by  law; 
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12.  That  nnder  the  act  of  1812  tlie  Grand  Prairie  common 
field  lots  were  reserved  from  sale  whether  confirmed  to  the 
inhabitants  of  the  town  on  account  of  cultivation,  or  reserved 
to  the  use  of  the  public  schools;  8.  That  the  limitation  on  the 
reservation  to  the  public  schools  to  one-twentieth  part  of  the 
"whole  lands  ^^*  did  not  authorize  the  sale  of  the  remaining 
lots  until  those  for  school  purposes  had  been  designated  and 
-set  off;  4.  That  the  validity  of  neither  the  confirmation  to 
inhabitants  nor  the  reservation  for  the  support  of  the  schools 
<lepended  upon  a  previous  general  survey  of  the  out  boundary 
of  the  commons;  5.  That  the  common  field  lots  had  an  exist- 
-ence  and  location  independent  of  any  future  survey,  and  the 
-surveyor  had  no  discretion  as  to  what  lots  should  be  included 
within  the  out  boundary;  and  6.  That  by  the  act  of  June  16, 
1864,  the  United  States  granted  to  the  state  of  Missouri,  for 
the  use  of  the  public  schools,  all,  lots  and  parcels  of  land  in 
the  Grand  Prairie  common  fields,  which  had  not  been  before 
•disposed  of,  and  when  the  act  of  June  80,  1864,  granting  to 
James  Conway  and  his  legal  representatives  the  land  upon 
which  his  Kew  Madrid  certificate  had  been  located  was 
passed,  the  title  to  the  United  States  had  already  been  vested 
in  the  state  of  Missouri  under  the  former  act. 

These  questions,  we  take  it,  were  settled  by  the  former  de- 
cision and  will  not  be  reconsidered. 

Plaintiff  now  argues  that  the  decision  is  in  irreconcilable 
•conflict  with  two  opinions  of  the  supreme  court  of  the  United 
States  in  cases  of  Ehrhardt  v.  Hogaboom^  115  U.  8.  67,  and 
French  v.  Fyatif  93  U.  S.  169.  The  i)oint  of  conflict  is  said 
to  lie  in  the  fact  that  those  cases  hold  that  an  intruder  in  pos- 
session of  land  cannot  show  by  parol  evidence,  against  a 
patent,  or  other  evidence  of  title  from  the  government  to  said 
land,  that  the  ofiBcer  or  agent  giving  the  evidence  of  title 
violated  his  duty,  while,  on  the  trial  of  this  case,  such  evi* 
<lence  was  allowed,  under  authority  of  the  former  decision  of 
this  court. 

^^^  We  do  not  think  the  two  cases  cited  analogous  to  this 
-one.  The  former  of  them  held  that  an  intruder  into  the  pos- 
session of  land  would  not  be  permitted  to  show  by  parol  evi* 
dence,  as  against  one  claiming  under  a  patent,  that  the  property 
claimed  was  swamp  land.  The  court,  in  that  case,  says:  ^A 
patent  of  the  United  States,  regular  on  its  face,  cannot,  in  an 
•action  at  law,  be  held  inoperative  as  to  any  lands  covered  by 
it,  upon  parol  testimony  that  they  were  swamp  and  over* 
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flowed,  and  therefore  unfit  for  cultivation,  and  hence  passed 
to  the  state  under  the  grant  of  such  land  on  her  admission 
into  the  union."  In  the  latter  case  it  was  held  that  parol 
evidence  was  not  admissible  to  show  thfit  land,  covered  by  a 
patent  to  Missouri,  under  the  swamp  land  act,  was  not  in  fact 
swamp  land.  That  the  decision  of  the  secretary  of  the  inte- 
rior, who  was  authorized  to  determine  what  lands  were  swamp 
and  overflowed  lands,  could  not  be  overcome  in  that  manner* 

Plaintiffs  insist  that  from  1822  they  held  the  equitable  title 
under  a  regular  certificate  for  a  patent  from  the  recorder  of 
land  titles,  issued  after  a  full  compliance  with  all  the  require- 
ments of  the  act  of  1815,  and  also  held  the  legal  title  under 
the  act  of  June  SO,  1864;  and  that  the  official  acts  of  the  sur- 
veyor and  recorder  in  locating  this  land  and  granting  the  oer- 
tificate  for  a  patent  can  no  more  be  impeached  by  parol 
evidence,  by  defendant,  than  could  the  decision  of  the  secre* 
tary  of  the  interior  in  designating  swamp  land. 

It  is  well  settled  under  the  decisions  of  this  state  and  of  the 
United  States  that  even  in  actions  at  law  the  validity  of  a 
patent,  though  in  due  form,  is  subject  at  all  times  to  the  in- 
quiry whether  the  officers  of  the  government  who  issued  it 
**  had  the  lawful  authority  to  make  a  conveyance  of  the  title. 
But  if  those  officers  acted  witliout  authority,  if  the  land  which 
they  ])urported  to  convey  had  never  been  within  their  control, 
^^^  or  had  been  withdrawn  from  that  control  at  the  time  they 
undertook  to  exercise  such  authority,  then  their  act  was  void 
— void  for  want  of  power  in  them  to  act  on  the  subject  matter 
of  the  patent,  not  merely  voidable.  •  •  •  •  It  is,  nevertheless, 
a  clear  distinction,  established  by  law,  and  it  has  been  often 
asserted  in  this  court,  that  even  a  patent  from  the  government 
of  the  United  States,  issued  with  all  the  forms  of  law,  may  be 
shown  to  be  void  by  extrinsic  evidence,  if  it  be  such  evidence 
as  by  its  nature  is  capable  of  showing  a  want  of  authority  for 
its  issue.''  These  extracts  from  the  opinion  of  Justice  Miller 
in  Doolan  v.  Carr^  125  U.  8.  625,  and  the  cases  cited,  are  snf* 
ficient  to  show  the  recognized  rule. 

It  is  insisted  that  the  principles  announced  in  the  foregoing 
opinion  only  apply  to  cases  where  there  was  a  confiict  between 
parties  each  claiming  under  a  title  from  the  government.  It 
cannot  be  denied  that  the  title  to  this  land  passed  from  the 
United  States  under  one  or  the  other  of  the  acts  of  June,  1864 
If  the  location  of  the  New  Madrid  certificate  was  valid,  and 
passed  to  Conway  the  equitable  title,  then  there  can  be  no 
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doubt  that  the  act  of  Jnne  30, 1864,  by  operation  of  the  doc* 
trine  of  relation,  carried  to  plaintiffa,  who  are  the  legal  repre- 
sentatives of  Conway,  the  absolute  title  to  the  land.  I^  on 
the  other  hand,  the  location  of  the  certificate  was  void,  as  waa 
lield  in  the  former  appeal,  for  the  reason  that  the  act  of  1812 
"withdrew  the  land  from  the  control  of  the  officers  of  the  gOT^ 
«rnment  who  undertook  to  allow  the  location  and  grant  a  oer- 
iificate  for  a  patent,  then  it  is  equally  clear  that  by  the  act  of 
June  16,  1864,  the  title  passed  out  of  the  United  States,  and 
Tested  in  the  state  of  Missouri  for  the  use  of  the  schools.  Bo 
-we  have  here  two  conflicting  claims  from  the  government,  and, 
Tinder  the  decisions  cited,  such  evidence  as  by  its  nature  is 
capable  of  showing  a  want  ^^^  of  authority  for  the  location 
•of  the  certificate  was  admissible. 

By  the  act  of  1812  the  government  withdrew  from  sale 
these  common  fields,  and  in  1822,  under  the  act  of  1815,  the 
officers  of  the  government  granted  to  Conway,  or  his  legal 
representatives,  a  certificate  for  a  patent  to  a  specific  tract  of 
land.  The  land  afiected  by  the  act  of  1812  was  described 
-generally  as  **  common  field  lots  and  commons  adjoining  and 
-belonging  to  the  town  or  village  of  St.  Lonis.''  These  common 
£elds  had  an  existence  in  point  of  fact  at  the  date  of  the  act. 
^  A  survey  would  have  aided  in  identifying  them,  but  they 
liad  been  previously  defined  and  located  on  the  face  of  the 
oarth.''     (Opinion  on  former  appeal.) 

The  act  of  1812  then  had  the  efiect  of  withdrawing  from 
sale  certain  defined  and  specific  land.  The  parol  evidence 
was  not  offered  for  the  purpose  of  proving  a  reservation  or 
<M>nvejance  by  the  United  States.  These  were  shown  by  the 
acts  of  Congress.  If  the  Conway  location  had  been,  in  express 
terms,  a  part  of  the  Grand  Prairie  common  fields,  it  would 
have  been  void  upon  its  face.  The  parol  evidence  was  offered 
simply  to  identify  the  land  which  had  been  reserved,  and  to 
show  that  it  included  within  its  boundaries  the  land  to  which 
-Conway  was  afterwards  granted  a  certificate  for  a  patent. 
Defendant,  though  an  intruder,  had  the  right  to  defend  his 
possession  by  showing  that  plaintiff  had  no  title,  was  himself 
attempting  iht  intrusion,  and  that  the  valid,  legal  title  and 
Tight  of  possession  was  in  a  stranger. 

It  is  contended  that  the  act  of  June  16,  1864,  excepted 
the  Conway  location  from  the  grant  to  the  state  for  the  use  of 
the  schools,  by  the  use  of  these  words:  '*  Which  have  not  here* 
tofore  been  disposed  of  by  the  United  States,''  in  the  body  of 
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the  act  ar.d  by  its  proviso.  The  argument  is  that  this  loca- 
tion liad,  in  **•  fact,  been  madCi  and  whether  rightfully  or 
wrongfully  done,  the  government  here  recognized  and  vali- 
dated it.  We  will  answer  this  contention  in  the  language  of 
Thomas,  J.,  in  an  opinion  delivered  in  this  case  in  a  divisioi> 
of  the  court:  20  8.  W.  Rep.  488. 

**  In  the  first  place,  we  do  not  think  Congress,  by  these  acts,, 
intended  to  create  any  new  rights,  but  simply  to  grant  th& 
title  of  the  United  States  to  those  who  might  be  entitled  to  the 
lands,  leaving  conflicting  claims  to  be  determined  by  the 
courts;  and  in  the  second  place,  we  hold  that  the  exc<^ption 
from  the  operation  of  the  grant  contained  in  the  act  of  June 
15,  1864,  applied  only  to  the  valid  disposition  of  land,  and  to 
adverse  rights  and  titles  which  had  arisen  under  the  law» 
Speaking  of  a  reservation  from  a  grant  of  this  character,  the 
supreme  court  of  the  United  States  in  Morton  v.  Nebraska^  21 
Wall,  {loc,  cit)  678,  said:  *  When  a  vested  right  is  spoken  of 
in  a  statute  it  means  a  right  lawfully  vested,  and  this  ex- 
cludes the  locations  in  question,  for  they  were  made  on  landa 
reserved  from  sale  or  entry.  If  Congress  had  intended  to  rat* 
ify  invalid  entries  like  these  they  would  have  used  the  Ian* 
guage  of  ratification.  Instead  of  doing  this  the  language 
employed  negatives  any  idea  that  Congress  intended  to  give 
validity  to  any  unauthorized  location  on  the  public  lands.^ 
In  1812  Congress  had  reserved  the  unclaimed  lots  in  the  St 
Louis  common  fields  for  the  support  of  schools,  and  at  no 
time  afterwards  did  it  indicate  in  any  way  a  disposition  U> 
depart  from  the  purpose  of  the  reservation,  or  to  repudiate 
the  trust  thus  voluntarily  created,  but,  on  the  contrary,  we 
may  fairly  assume  that  the  acts  of  January  27,  1831,  and 
June  15,  1864,  were  intended  to  effectuate  that  purpose  and 
execute  that  trust.  The  land  controversy  being  an  unclaimed 
lot  lying  in  the  common  fields  of  St.  Louis,  as  they  existed  in 
1803  and  1812,  the  act  of  June  15,  *«*  1864,  conveyed  the 
legal  title  thereto  to  the  state  of  Missouri  for  the  support  of 
schools,  and  hence  the  government  bad  no  title  upon  which 
the  subsequent  act  of  June  80,  1864,  could  operate." 

The  case  was  tried  and  determined  according  to  correct 
principles,  and  the  judgment  is  affirmed.  All  concur,  except 
Barclay  J.,  not  sitting.  

PuBLio  Lands—Impbachkvnt  ofPatbmt.^A  patent  to  poblio  lands  ma/- 
be  iinpeaohed  for  fraad  or  illegality:  Do€  w,  WaUa,  7  Smcdei  t,  M.  363;  Af^ 
Am.  Deo.  808;  OarUr  r.  Spencer,  4  How.  (MIm.)  42;  S4  Am.  Deo.  106,  and 
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note.  Tills  qnestion  will  be  fonnd  farther  diseassed  in  the  notet  to  the  fol* 
loiv^ing  eases:  Stephenson  ▼.  Ooff^  48  Am.  Dee.  175;  Boger9  ▼.  Bren^  60  Am. 
I>eo.  434;  Terry  ▼.  Mtgerle^  86  Am*  Dee.  93^  and  the  extended  note  to  Stark 
▼.  Mather,  12  Am.  Dec  565. 

PuBUo  Lasm — ^EvFKOT  OT  Patbnts  Ibsukd  Without  Autuobitt. — A 
piktont  is  Toid  which  was  isaued  from  the  government  to  land  which  had  been 
previonsly  appropriated  by  the  goyernment  and  reserved  from  entry:  Doe 
V.  WaUe,  1  Smedes  ft  M.  363;  46  Am.  Deo.  308;  Perrp  v.  O'HanUm,  11  Mo. 
585;  49  Am.  Dec  100,  and  note.  When  a  patent  bean  on  its  face  evi* 
deoce  of  a  want  of  authority  to  issue  it^  it  will  be  declared  void  when  in* 
trodnced  in  evidence  in  a  suit  in  ejectment:  Aleaaaiider  ▼.  Oreetatp,  1  Munf. 
]  34;  4  Am.  Dec  641.  A  patent  to  lands  may  be  shown  to  be  void  by  show- 
in^  that  the  land  department  had  no  jurisdiction  to  dispose  of  the  land 
described  in  the  patents  BdwardB  v.  BoUeg^  96  CaL  408;  31  Am.  8t  Bop. 
234»  and  note 
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TBAL  Bank  of  Kansas  City. 

(U«  HZSBOUBI,  656.] 

Pbactiob.— Suit  Canivot  Bx  Brought  on  Onb  Caubb  ov  Aonoir  and  ra« 
oovery  had  on  another. 

Tboykb  and  CoifYERsioN  Cannot  Bb  Maimtaivbd  when  the  plaintiff  hat 
neither  the  right  of  property  in,  nor  the  right  of  possession  to^  the  chat- 
tels alleged  to  have  been  converted. 

F&aoticb — Plbadivo — Estoppbl. — A  petition  alleging  that  defendant^  in 
disregard  of  plaintiflTs  rights,  took  certain  wheat  and  converted  it  to  his 
own  use,  and  has  the  proceeds  thereof  in  his  possession  and  nnder  his 
control  equal  to  the  value  of  such  wheats  and  that  plaintiff  has  demanded 
the  value  of  the  wheat,  is  sufficient  to  support  a  verdict  for  money  had 
and  received,  especially  if  the  case  is  tried  by  both  parties  on  that 
theory. 

pHAcncB — Vartancb. — Even  if  plaintiff  by  his  instructions  places  his  right 
of  recovery  upon  a  different  ground  from  that  stated  in  the  petition, 
yet  the  defendant  cannot  complain  if  he  commits  like  error  by  submit* 
ting  the  converse  of  the  theory  hypothecated  in  plaintiff*s  instructions. 

Pbacticb. — Partus  Camnot  Complain  oy  Error  which  they  invite  or 
adopt. 

Patmrnt. — A*  Check  on  a  bank  is  not  payment  unless  by  express  contract 
it  is  so  received. 

Salbs  for  Cash— Patmbnt— Waiybr. — A  sale  for  cash  can  be  avoided  by 
the  vendor  upon  failure  by  the  vendee  to  pay  the  purchase  money  whilt 
the  property  is  in  his  hands  or  in  the  hands  of  any  other  purchaser,  un- 
less the  payment  of  the  purchase  price  has  been  waived. 

Saibs  fur  Cash— Ublivert  op  Bill  ov  Ladino — Waivbh  ov  Prbpat- 
mbmt. — On  a  sale  of  goods  for  cash  without  express  reservation  of  title, 
the  voluntary  delivery  and  transfer  by  the  vendor  to  the  purchaser  of  a 
bill  of  lading  for  the  goods  is  jnrima  faek  a  waiver  of  prepayment^  es- 
pecially as  to  third  persons. 

Sales  for  Cash— Patmbnt— Waiver  of  as  Against  Third  Party.— Ths 
giving  of  a  worthless  check  by  a  purchaser  of  goods  for  oash  is  not  pay- 
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ment,  and  doet  not  past  the  titla^  but  a  delivery  of  a  bill  oi  la^ng  la 
aneh  ease  by  the  veudor  to  the  purchaser  is  raeh  laches  oo  the  part  of 
the  former  as  eetopa  him  from  olaimtng  the  property  or  its  proeeeda  im 
the  hand*  of  a  third  person  who  is  an  innocent  pnrohaser.  If,  hovovoi^ 
snob  third  person  has  notice  of  the  terms  of  the  sale  and  of  the  nonpaj* 
ment  of  the  pnrehase  money,  the  original  vendor  is  not  thna  estopped. 
EsTOFPBL— ELBGfnoN  ov  RiMXDin. — On  a  sale  of  goods  for  eash,  and  a  fail* 
nre  of  payment^  the  vendor,  by  bringing  an  action  by  attachment  agatnsi 
the  pnrohaser  to  reoover  the  purchase  price,  is  not  estopped  from  die- 
missing  that  action  before  jndgmenti  and  then  maintaining  an  aatiam 
for  the  conversion  of  the  goods. 

Hayward  and  Oriffin^  for  the  appellants. 
Laihropf  Morrow^  and  Fox^  for  the  respondent. 

***  Burgess,  J.  This  is  an  action  to  recover  the  proceeds 
or  value  of  six  carloads  of  wheat.  Prior  to  August  80,  1890^ 
the  Inriboden  Commission  Company,  a  corporation  engaged 
in  the  grain  business,  contracted  to  buy  of  the  plaintiff  in 
this  action,  also  a  corporation  engaged  in  the  grain  bosineeey 
six  carloads  of  wheat.  On  that  day,  Saturday,  August  80^ 
1890,  the  plaintiff  delivered  to  the  Imboden  Commission  Com- 
pany the  six  cars  of  wheat  in  controversy,  by  delivering  to 
them  the  original  bill  of  lading,  the  inspector's  certificate, 
elevator  receipts,  etc.,  and  receiving  in  return  the  check  of 
the  Imboden  Commission  Company  on  defendant  bank  for 
three  thousand,  seven  hundred  and  nineteen  dollars  and 
thirty-seven  cents,  being  the  price  agreed  upon.  The  Im* 
boden  Commission  Company  went  to  the  Missouri  Pacific 
Railway  Company,  and  surrendered  the  Johnson-Brinkman 
bill  of  lading,  receiving  in  exchange  therefor  a  bill  in  their 
own  names,  consigning  the  grain  to  their  order  in  St  Louis, 
and  marked:  '*  Notify  C.  H.  Albers  &  Co.,"  to  whom  they  had 
sold  it.  They  drew  a  draft  on  Albers  &  Co.  for  three  thoo* 
sand,  seven  hundred  and  forty-three  dollars  and  nineteen 
cents,  which  amount  represented  the  price  of  the  grain  agreed 
on  with  Johnson-Brinkman  Commission  Company,  and  cer- 
tain ^*^  commissions  and  charges  for  exchange.  This  draft 
was  attached  to  the  Imboden  bill  of  lading,  and,  together  with 
the  usual  receipts  and  certificates,  was  deposited  with  the  de- 
fendant bank,  being  at  once  carried  to  the  credit  of  the  Im- 
boden Commission  Company.  The  purpose  of  the  deposit 
was  for  the  bank  to  forward  the  draft,  eto.|  to  St  Loais,  and 
collect  the  proceeds  of  Albers  &  Co. 

On  the  same  day,  August  30th,  the  bank  sent  the  draft  and 
bill  of  lading  to  its  correspondent  in  SU  Louis,  to  whom,  oa 
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Monday,  September  Ist,  during  banking  hours,  the  amount 
thereof  was  paid  bj  Albers  &  Co.  The  plaintiff  deposited 
the  check  which  Imboden  Commission  Company  had  given  it 
ibr  the  wheat  to  their  account  at  the  Midland  National  Bank 
on  the  afternoon  of  Saturday^and  on  Monday,  September  1st, 
it  passed  through  the  clearing  house  and  was  presented  to 
defendant  bank  for  payment,  and  payment  was  refused.  On 
ihe  afternoon  of  Monday,  September  1st,  apparently  after 
banking  hours,  Imboden,  president  of  the  Imboden  Commis- 
sion Company,  which  had  drawn  the  check,  and  Mr.  A.  D. 
Johnson,  president  of  the  plaintiff  corporation,  called  on  Mr. 
Thayer,  cashier  of  the  Central  Bank,  and  demanded  the 
i?heat  back,  or  the  money  for  the  wheat.  Thayer  claiming 
on  the  part  of  the  bank  that  he  had  no  funds  applicable  to 
«uch  payment  refused  the  request,  saying,  however,  that  if  it 
should  turn  out  Imboden  had  any  thing  he  would  turn  it  over. 

Afterwards,  and  on  the  same  day,  Imboden  turned  over  to 
Johnson  all  the  property,  apparently,  that  the  Imboden  Com« 
mission  Company  owned,  consisting  of  some  office  furniture, 
«tc.,  and  Mr.  Johnson,  for  the  plaintiff,  put  up  a  notice  on  the 
•door  of  the  office  of  the  Imboden  Commission  Company  that 
plaintiff  was  in  possession.  Whether  a  bill  of  sale  was  exe- 
cuted or  ^**  not  is  not  agreed  by  Johnson  and  Imboden,  but 
there  is  no  question  that  Imboden  intended  to  pass  the  title 
of  said  property,  and  that  Johnson,  for  the  plaintiff,  intended 
to  receive  it.  It  is,  however,  said  both  by  Imboden  and  John- 
fton  that  this  property  was  not  intended  as  a  payment  on 
account  of  the  purchase  price  of  the  wheat,  but  only  as  a 
slight  contribution  on  the  part  of  Imboden  towards  the  exr 
penses  of  the  litigation  that  both  supposed  to  be  impending. 

On  the  same  day,  September  1st,  Johnson- Brinkman  Com- 
pany sued  out  a  writ  of  attachment  against  the  Imboden 
C^ommission  Company,  and  on  the  writ  garnished  the  Mis- 
i>ouri  Pacific  Railway  Company,  but  the  wheat  in  controversy 
had  been  shipped  from  KansasCity,  and  was  not  seized  under 
the  writ  of  attachment.  The  attachment  suit  was  pending 
in  the  circuit  court  until  September  24th,  when  it  was  dis- 
missed, and  the  present  action  instituted. 

The  terms  of  the  sale  from  Johnson-Brinkman  Company 
to  the  Imboden  Commission  Company  were  cash  on  delivery, 
and  it  was  contended  on  this  part  of  the  case  by  the  plaintiff 
that  a  check  which  was  subsequently  dishonored  was  in  no 
•ense  payment;  and  thai  the  terms  of  the  sale  not  having 
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been  carried  out,  the  property  in  the  wheat,  or  at  leaat  the 
right  to  poBsesBion  of  the  wheat,  had  never  passed  either  to 
the  Iroboden  Commission  Company  or  any  one  else.  The 
bank,  on  the  other  hand,  claimed  that  in  dealing  with  the 
wheat  they  had  acted  merely  as  agents  of  the  Imboden  Com*^ 
mission  Company,  exercising  no  act  of  dominion  over  the 
wheat;  that  they  had  forwarded  the  bill  and  draft  to  8t» 
Louis  in  the  ordinary  course  of  business,  as  expressly  in* 
etructed  by  the  Imboden  Commission  Company  to  do,  and 
had  demanded  and  received  payment  of  the  draft  from  the 
consignee  designated,  crediting  the  Imboden  Commission 
Company  ***  with  the  proceeds  of  said  payment;  and  that 
when,  on  the  afternoon  of  September  1,  1890,  the  check  te 
Johnson-Brinkman  was  presented  for  payment,  the  state  of 
the  Imboden  Commission  Company's  account  justified  them 
in  refusing  to  pay  it  On  Saturday,  August  30th,  the 
account  of  the  Imboden  Commission  Company  was  over- 
drawn $8,041.80.  Certain  checks  were  paid  on  that  day; 
and  on  the  1st  of  September,  when  the  Johnson-Brinkmao 
Commission  Company  presented  their  check  the  overdraft 
amounted  to  $8,250.20,  after  crediting  the  amount  of  ib» 
Albers  draft,  and  debiting  the  aggregate  amount  of  checke 
paid  that  day,  amounting  to  $8,689.05.  When  the  check  to 
the  Johnson-Brink  man  Commission  Company  was  presented^ 
therefore,  there  were  no  funds  to  meet  it. 

As  objection  is  taken  by  defendant  to  the  petition — leaving 
out  the  forma]  part — it  is  copied  in  full,  and  is  as  follows: 

'*  Plaintiff,  for  cause  of  action  against  defendant,  states 
that  plaintiff  and  defendant  are  and  were  at  all  the  times 
hereinafter  mentioned  corporations  duly  created  and  existing 
under  and  by  virtue  and  authority  of  the  laws  of  the  state  of 
Missouri;  that  on  the  thirtieth  day  of  August,  1890,  plaintiff 
was  the  owner,  and  was  entitled  to  the  possession,  of 
4,017  20-60  bushels  of  number  2  hard  wheat,  contained  in 
cars  as  follows,  to  wit:  Car  number  5021,  Missouri  Pacific, 
629  bushels;  car  number  7308,  Missouri  Pacific,  623  20-60 
bushels;  car  number  8225,  Missouri  Pacific,  588  20-60  bush* 
els;  car  number  9222,  I.  M.,  700  bushels;'  car  number  119» 
H.  C.  A.  &  G.,  800  bushels;  and  car  number  12475,  Missouri 
Pacific,  666  40-60  bushels;  of  a  total  value  of  three  thousand 
seven  hundred  and  nineteen  and  thirty-seven  one  hundredths 
dollars  ($3,719.87);  that  defendant  on  said  thirtieth  day  of 
August,  1890,  willfully  and  wrongfully,  in  utter  disregard  of 
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plaintifT's  rights,  took  all  of  **^  said  wheat,  and  converted 
the  same  to  its  own  use,  and  has  disposed  of  the  same,  and 
now  has  the  proceeds  thereof  in  its  possession  and  under  its 
control;  that  said  defendant  converted  said  grain  to  its  own 
.use,  with  full  notice  and  knowledge  of  plaintiff's  ownership 
and  right  to  the  possession  thereof;  that  plaintiff  demanded 
from  defendant  the  return  of  said  wheat,  and  since  the  disposal 
of  said  wheat  bj  defendant,  plaintiff  has  demanded  frook 
defendant  the  value  of  said  wheat;  that  the  proceeds  of  said 
wheat  now  in  the  possession  and  under  the  control  of  defend* 
ant  as  aforesaid  is  equal  to  the  value  of  said  wheat  hereinbe- 
fore set  out  and  mentioned,  and  that  plaintiff  is  damaged  in 
said  amount  by  said  conversion. 

^  Wherefore,  plaintiff  asks  judgment  against  defendant  for 
said  sum  of  13,719.37,  and  interest  thereon  at  six  per  cent  per 
annum,  and  for  all  costs  in  this  matter  incurred  and  ex- 
pended." 

The  answer  of  the  defendant  is  a  general  denial.  There 
was  a  verdict  and  judgment  for  plaintiff.  A  motion  for  a  new 
trial,  and  also  in  arrest,  were  filed  by  defendant,  which,  being 
overruled,  the  case  is  here  by  appeal. 

The  law  is  well  settled  that  an  action  cannot  be  brought  on 
one  cause  of  action  and  a  recovery  had  on  another:  Clements 
V.  Yeates^  69  Mo.  623;  Sandeen  v.  Kansas  City  etc.  R.  R.  Co.,  79 
Mo.  278;  Finlay  v.  Bryson,  84  Mo.  664;  Jones  v.  Loomis^  19  Mo. 
A  pp.  234.  Nor  can  trover  and  conversion  be  maintained 
where  the  plaintiff  has  neither  the  right  of  property  in,  nor 
the  right  of  possession  to,  the  chattels  alleged  to  have  been 
converted:  Parker  v.  Rodes,  79  Mo.  88;  Myers  v.  HaUj  17  Mo. 
App.  204.  But  where  money  is  received  by  one  to  which  an-> 
other  is  legally  entitled-,  the  latter  may  recover  it  in  an  action 
for  money  had  and  received.  Under  the  Missouri  code  wo 
have  but  one  form  of  action  for  the  enforcement  or  *•*  pro* 
tection  of  private  rights,  and  redress  or  prevention  of  private 
wrongs,  which  is  denominated  a  civil  action:  Revised  Stat* 
utes,  1889,  sec.  1989.  If,  then,  the  petition  in  this  case  states 
a  good  cause  of  action  for  money  Imd  and  received,  and  the 
facts  upon  which  it  is  predicated  warrant  it,  the  objection  that 
it  should  have  been  a  proceeding  in  equity  is  untenable,  al* 
though  it  may  contain  other  allegations  that  are  redundant 
and  immaterial,  and  which  might  have  been  stricken  out  on 
motion. 

The  petition  avers  that  defendaut,  '*  in  disregard  of  plains 
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tifT's  rights,  took  all  of  said  wheat,  and  converted  the  same 
to  ilB  own  use,  and  now  has  the  proceeds  thereof  in  its  pos- 
session and  under  its  control,  and  plaintiff  has  demanded 
from  the  defendant  the  value  of  said  wheat;  that  the  proceeds 
of  said  wheat  now  in  the  possession  and  under  the  control  of 
defendant  are  equal  to  the  value  of/*  etc.  If  the  wheat  be- 
longed to  plaintiff  at  the  time  it  was  received  by  Albers  and 
Company  in  St.  Louis,  and  the  latter  afterwards  sent  this 
draft  to  defendant  in  payment  therefor,  and  if  at  the  time  ol 
the  receipt  thereof  defendant  knew  that  the  wheat  was  the 
property  of  plaintiff  at  the  time  of  the  sale  to  Albers  and 
Company,  or  that  the  sale  of  the  wheat  by  plaintiffs  to  the 
Imboden  Commission  Company  was  a  cash  sale,  and  that 
the  wheat  had  not  been  paid  for  by  Imboden  CommiBsion 
Company,  then  the  proceeds  of  the  wheat  was  the  property  of 
plaintiff,  and  it  may  maintain  its  action  against  defendant  as 
for  money  had  and  received  to  its  use  and  benefit:  Iftssotiri 
Pac.  Ry.  Co,  v.  McLiney^  82  Mo.  App.  166;  Cary  ▼.  CwriUf  8 
How.  236;  Kreutz  v.  Livingston,  15  Cal.  844;  TuU  ▼.  Ide,  8 
Blatchf.  249;  Bullard  v.  HascaU,  25  Mich.  182;  4  Wait's  Ac- 
tions and  Defenses,  469,  and  authorities  cited. 

Nor  is  it  essential  that  any  privity  of  contract  should  be 
sl)o\vn;  if  plaintiff's  right  to  the  money  is  ***  established, 
and  the  defendant  is  shown  to  have  received  it  under  circum- 
stances that  he  ought  not  to  retain  it,  the  law  implies  a  prom- 
ise to  pay  it  to  the  party  who  ought  to  have  it:  Calias  v. 
Whidden,  64  Me.  249;  Mason  v.  Waite,  17  Mass.  663;  EagU 
Bank  V.  Smith,  5  Conn.  71;  18  Am.  Dec.  87;  Colgrove  v.  FiU* 
fiwrey  1  Aiken,  347. 

And  so  it  has  been  held  that  Where  money  has  been  re- 
<;eived  from  the  wrongful  sale  of  personal  property  of  another, 
the  latter  may  waive  the  wrong  and  recover  the  amount  re- 
ceived: Tamm  v.  Kellogg ^  49  Mo.  118,  and  authorities  cited. 
Sucli  seems  to  be  the  theory  upon  which  the  case  was  tried 
by  both  parties,  as  is  manifest  from  the  instructions  given  in 
the. case,  especially  as  the  seventh  and  eighth  given  on  be- 
half of  the  defendant  present  this  question  squarely  to  the 
jury.  Even  if  the  plaintiff  by  its  instructions  placed  its  right 
of  recovery  upon  a  different  ground  from  that  stated  in  the 
petition,  still  the  defendant  will  not  be  heard  to  complain 
where  it  committed  a  like  error  by  submitting  the  converse 
of  the  theory  hypothecated  in  plaintiff's  instructions:  Iron 
Alountain  Bank  v.  Ai-mstrong,  92  Mo.  265;  Hilz  ▼.  Mismmri 
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Pae.  Ry.  Co.^  101  Mo.  86;  Thorpe  ▼.  MisBouri  Pae.  Ry.  Co.^  89  Mo. 
660;  58  Am.  Rep.  120;  Bettea  y.  Magoon,  85  Mo.  580;  Loomi^ 
▼•  Wabash  etc.  Ry.  Co.^  17  Mo.  App.  840.  A  party  cannot  be 
heard  to  complain  of  an  error  which  he  invites  or  adopts.  We 
think  the  petition  sufficient  to  support  the  verdict  for  money 
had  and  received,  and  especially  as  the  case  was  tried  by 
both  parties  on  that  theory. 

There  was  much  irrelevant  testimony  introduced  by  plain- 
tiff over  the  objection  of  defendant,  but  none  of  it  is  of  such 
materiality  as  to  justify  a  reversal  on  that  ground,  as  it  could 
not  possibly  have  had  any  influence  on  the  jury  in  making 
their  verdict. 

The  terms  of  the  sale  of  the  six  carloads  of  wheat  by  John- 
Bon-Brinkman  Commission  Company  to  Imboden  Commission 
Company  being  cash,  and  for  which  ^''^  the  latter  gave  a 
worthless  check,  was  the  sale  incomplete,  or  did  the  title  of 
the  wheat  pass  by  the  delivery  of  the  bill  of  lading  by  the 
vendor  to  the  purchaser  and  those  claiming  title  under  him 
with  notice  at  the  time  of  his  purchase  of  the  terms  of  the 
contract,  or  that  the  purchase  money  had  not  been  paid?  In 
the  case  of  National  Bank  v.  Chicago  etc.  R.  R.  Co.,  44  Minn. 
224, 20  Am.  St  Rep.  566,  it  was  held  that  where  goods  are  sold 
for  cash  on  delivery,  and  payment  is  made  by  the  purchaser 
by  check  on  his  banker,  such  payment  is  only  conditionaly 
and  the  delivery  of  the  goods  also  only  conditional;  and  if 
the  check  on  due  presentation  is  dishonored,  the  vendor  may 
retake  the  goods  even  from  an  innocent  subvendee  for  value, 
unless  he  has  been  guilty  of  such  negligence  or  laches  as 
equitably  stop  him  from  so  doing.  That  a  check  on  a  bank 
is  not  payment  unless  by  express  contract  it  is  so  received, 
and  is  only  payment  when  the  money  is  received  on  it;  and 
that  there  is  no  presumption  that  a  creditor  takes  a  check  in 
absolute  payment  arising  from  the  mere  fact  that  he  accepts 
it  from  the  debtor,  is  well  settled  law,  there  is  no  question:  2 
Parsons  on  Contracts,  7th  ed.,  624;  Woodbum  v.  Woodbum^  115 
111.  427;  Broum  v.  Lechie,  43  111.  497;  Hodgson  ▼.  Barrett,  88 
Ohio  St.  63;  81  Am.  Rep.  527;  Benjamin  on  Sales,  sec.  781. 

As  between  vendor  and  purchaser,  where  the  sale  of  the 
chattels  is  a  cash  sale,  the  delivery  of  the  thing  sold  and  the 
payment  of  the  purchase  money  are  concurrent  acts,  and 
the  former  may  reclaim  his  property  if  the  purchase  money 
be  not  paid  according  to  the  terms  of  the  sale,  either  in  the 
hands  of  the  vendee  or  of  a  purchaser  with  or  without  notice 
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of  the  terms  of  the  sale,  and  that  the  purchase  money  has  not 
l>een  paid,  provided  the  vendor  has  not  waived  the  cash  pay* 
inent,  and  has  been  guilty  of  no  laches  or  such  conduct  **^ 
418  would  estop  him  from  so  doing:  Decan  v.  Skipper,  35  Pa» 
Si.  239;  78  Am.  Dec.  834;  Leven  v.  Smith,  1  Denio,  671. 

A  cash  sale  and  a  sale  upon  subsequent  condition  are  en- 
tirely different.  In  the  first,  the  payment  of  the  purchase 
money  and  delivery  of  the  property  are  concurrent  acts,  one 
and  the  same  transaction,  while  the  latter  is  a  sale  and  de- 
livery of  the  thing  sold  on  condition  subsequent,  subject  to 
he  defeated  by  failure  of  the  purchaser  to  comply  with  the 
terms  of  the  contract  of  purchnse.  The  former  may  be  avoided 
hy  the  vendor  upon  failure  by  the  vendee  to  pay  the  purchase 
money,  while  the  property  is  in  his  hands  or  in  the  hands  of 
4iny  other  purchaser  unless  the  payment  of  the  purchase  price 
iias  been  waived.  While  section  6178  of  the  Revised  8ta^ 
utes  of  1889  invalidates  conditional  sales,  as  to  the  creditors 
of  the  vendor  and  subsequent  purchasers  in  good  faith  when 
the  goods  are  delivered  to  the  vendee,  except  where  the  con* 
<lition  is  evidenced  by  writing  executed,  acknowledged,  and 
recorded  as  in  the  case  of  chattel  mortgages,  section  6180, 
same  statute,  was  manifestly  intended  to  invalidate  numer- 
ous devices  which  had  sprung  up  for  the  evasion  of  the  stat- 
ute, such  as  the  practice  of  leasing,  renting,  or  hiring  the 
property  when  the  real  transaction  was  a  sale  on  the  plan  of 
the  vendee  receiving  possession  and  paying  the  purchase 
money  in  installments. 

This  statute  has  no  application  to  the  case  in  hand,  where 
the  terms  of  the  sale  are  cash  on  delivery.  In  such  case  there 
is  nothing  to  record,  so  as  to  notify  subsequent  creditors  and 
purchasers,  as  there  may  be  in  conditional  sales. 

It  was  held  by  this  court  prior  to  the  passage  of  sections 
6178  and  6180  of  the  Revised  Statutes  of  1889,  that  in  a  sale 
of  chattels  when  possession  was  delivered  to  the  vendee,  if  by 
express  agreement  the  title  is  to  remain  in  the  seller  until  the 
price  is  paid,  the  right  of  ^^*  property  is  not  settled  in  the 
))urchaser  until  the  payment:  Parmlee  v.  Catherwood^  86  Ma 
479;  RobbinB  v.  Phillips^  68  Mo.  100,  and  authorities  cited; 
Little  V.  Page^  44  Mo.  412.  And  if  the  vendor  had  been  guilty 
of  no  laches,  he  might  reclaim  the  goods  even«from  an  inno- 
cent purchaser:  Griffin  v.  Pugh,  44  Mo.  326;  LUUe  v.  Page^  44 
Mo.  412.  This  statute,  however,  changed  this,  and  since  then 
a  different  rule  has  prevailed. 
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TVhere  it  is  clear  that  payment  is  a  condition  precedent  or 
At  leaat  concurrent,  it  necessarily  follows  that  the  right  of 
property  does  not  pass  until  that  is  done,  even  though  the 
article  is  delivered,  unless  the  circumstances  show  that  the 
vendor  thereby  waived  his  right  to  immediate  payment. 
The  sale  here  being  simply  for  **cash/'  no  express  reservation 
of  title  being  made,  the  voluntary  delivery  and  transfer  of  the 
bill  of  lading  might  well  be  considered,  at  least  prima  facie% 
a  waiver  of  prepayment,  especially  as  to  third  parties:  Smith 
V.  Dennie,  6  Pick.  262;  17  Am.  Dec.  868;  Carleton  v.  Sumnevt 
A  Pick.  616;  Farhw  v.  Ellis,  15  Gray,  229;  Seudder  ▼.  Brad- 
bury,  106  Mass.  422;  Hamm^tt  v.  lAnneman^  48  N.  Y.  899; 
Bowen  v.  Burk,  13  Pa.  St.  146;  Upton  v.  Stui  bridge  Cotton 
J/t/b,  111  Mass.  446;  Mixer  v.  Cook,  81  Me.  840;  Freeman  v. 
Xichoh,  116  Mass.  309;  HasHne  v.  Warren,  116  Mass.  614; 
Goodwin  ▼•  Boston  etc.  R.  R.  Co.,  Ill  Mass.  487. 

In  the  case  in  hand,  a  bill  of  lading  for  the  wheat  had  been 
issued  to  plaintiff  by  the  railroad  company  into  whose  cars 
the  wlieat  had  already  been  loaded  for  shipment,  which  bill 
of  lading  was  transferred  by  plaintiff  to  the  Iraboden  Com« 
mission  Company  and  by  the  last  named  surrendered  to  the 
railroad  company  and  another  bill  of  lading  issued  by  the 
railroad  company  to  Imboden  Commission  Company.  By 
section  744  of  the  Revised  Statutes  of  1889,  bills  of  lading  of 
the  kind  now  under  consideration  are  made  negotiable.  And 
by  section  745  of  the  same  statute,  it  is  provided  that  any  and 
all  ^''  persons  to  whom  the  same  may  be  transferred  are 
deemed  and  held  to  be  the  owners  of  such  goods,  wares,  mer- 
ehandise,  grain,  flour,  or  other  produce  or  commodity  therein 
described.  There  was  not  only  a  delivery  of  the  wheat  in 
fact,  but  a  symbolical  delivery  as  well,  which  is  declared  by 
statute  to  vest  in  the  assignee  of  the  bill  of  lading  the  title  to 
the  property  therein  described. 

The  evidence  sliows  very  conclusively  that  there  was  no  in- 
tention on  the  part  of  plaintiff  to  waive  the  cash  payment  for 
the  wheat,  but  it  was  guilty  of  laches  in  suffering  it  to  be 
shipped  from  Kansas  City,  and  in  delivering  its  bill  of  lading 
to  the  Imboden  Commission  Company,  and  it  would  in  con- 
sequence thereof  be  estopped  from  claiming  the  wheat  or  tlie 
proceeds  arising  from  the  sale  thereof  in  the  hands  of  an  in- 
nocent holder  without  notice.  The  sale  of  the  wheat  being  a 
cash  sale,  if  the  defendant  knew  that  the  purchase  money 
therefor  had  not  been  paid  by  Imboden  Commission  Com- 
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panj,  or  that  Imboden  Commission  Company  waa  not  th^ 
owner  of  the  wheat  at  the  time  it,  defendant,  received  the 
draft  in  payment  therefor  from  Albers  A  Co.,  through 
their  correspondent  in  St  Louis,  and  applied  it  to  the  credit 
of  Imboden  Commission  Company,  it  is  not  an  innocent  pai^ 
chaser  and  must  account  to  plaintiff  for  the  amount  of  the 
purchase  money,  according  to  the  contract  price,  betweei^ 
plaintiff  and  the  Imboden  Commission  Company.  These 
questions  were  fairly  presented  to  the  jury  by  the  instructions 
of  the  court,  and  their  finding  was  against  the  theory  of  in* 
nocence  on  the  part  of  the  defendant. 

It  makes  no  difference  that  Imboden  Commission  Com* 
pany  was  indebted  to  defendant  at  the  time  of  the  transac- 
tion and  prior  thereto;  it  could  not  apply  the  funds  that  in 
legal  contemplation  belonged  to  another  party  to  the  pay* 
ment  of  its  debts,  without  its  knowledge  **^  or  consent.  The 
evidence  shows  very  conclusively  that  defendant  knew  all 
about  the  business  transactions  of  Imboden  Commission 
Company,  as  all  payments  for  grain  purchased  by  it^  as 
well  also  as  all  collections  received  on  sales  of  grain  sold 
by  it,  weve  made  through  defendant  bank.  The  conclusion 
is  irresistible  that  it  knew  all  about  the  manner  and  mode 
of  the  purchase  of  grain  by  the  Imboden  Commission  Com- 
pany, and  that  the  wheat  in  controversy,  when  bought  by  it^ 
was  bought  for  cash,  and  that  it  had  not  been  paid  for. 

We  do  not  think  that  the  bringing  of  the  attachment  suit 
by  plaintiff  against  the  Imboden  Commission  Company,  nor 
the  purchase  by  plaintiff  of  the  office  fixtures  amounted  in 
law  to  an  affirmance  of  the  sale  of  the  wheat  by  plaintiff  to 
that  company.  This  precise  question  was  before  the  St 
Louis  court  of  appeals  in  the  case  of  Anchor  MiUing  Co.  v. 
Walsh^  20  Mo.  App.  107,  where  the  facts  were  that  the  plain- 
tiff had  brought  suit  and  levied  an  attachment  upon  certaiD 
property  of  the  defendant,  thereby  asserting  the  defendant's 
title  to  it  Afterwards  the  plaintiff,  finding  that  it  had  mis- 
conceived its  remedy,  it  dismissed  the  attachment  suit  and 
brought  replevin,  thereby  asserting  the  property  belonged  to 
it  The  court  held  that  there  was  no  *' estoppel  by  record,  for 
the  attachmtsut  has  not  proceeded  to  judgment  There  is  no 
estoppel  in  pais^  for  the  defendant  has  not  taken  such  action 
in  consequence  of  tha  suing  out  of  the  attachment  that  he 
will  receive  detriment  in  a  legal  sense  from  the  conduct  of 
the  plaintiff  in  changing  his  position  and  pursuing  a  different 
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remedy.  If  the  rule  of  the  circait  court  were  generalized  it 
would  amount  to  this,  that  a  litigant  elects  his  remedy  in  every 
case,  in  the  first  instance,  at  his  peril.  If  he  finds  that  he  has 
made  a  mistake,  whether  in  consequence  of  erroneous  views 
of  law  or  fact,  he  had,  nevertheless,  estopped  himself  from  ^^* 
retracing  his  steps.  He  cannot  dismiss  his  suit  and  institute 
a  new  proceeding  of  a  different  nature  against  the  same 
party.    But  no  one  supposes  that  this  is  law. 

*'It  seems,  however,  to  be  supposed  that  there  is  Bomething 
peculiar  in  an  attachment  suit  which  proceeds  upon  an  affi- 
davit  and  a  seizure  in  the  first  instance  of  the  defendant's 
property,  which  takes  it  out  of  the  ordinary  rule  that  the 
plaintiff  may  abandon  one  action  without  estopping  himself 
from  pursuing  any  other  remedy  which  he  may  have  against 
the  debtor  in  respect  of  the  subject  matter  of  such  action. 
We  know  of  no  foundation  for  such  a  distinction":  Lapp  ▼• 
Ryan,  23  Mo.  App.  436;  Butler  v.  Hildreth^  5  Met.  49. 

So  it  was  held  by  the  supreme  court  of  Indiana,  in  the  case 
of  Bunch  V,  Orave,  111  Ind.  351,  that  where  a  party  who  im- 
agines he  has  two  or  more  remedies,  or  who  misconceives  his 
rights,  is  not  to  be  deprived  of  all  remedy  because  he  first 
tries  a  wrong  one:  See,  also,  Kehey  v.  Murphy^  26  Pa.  St.  78- 
83;  Morris  v.  Rexford,  18  N.  Y.  552;  Lee  v.  Templeton,  73  Ind. 
815.  The  bringing  of  the  attachment  suit  had  a  tendency  to 
show  a  waiver  by  plaintiff  of  the  payment  of  the  purchase 
money  for  the  wheat,  but  as  the  writ  was  dismissed  before 
judgment  thereon  it  was  no  affirmance  of  the  sale,  nor  was  it 
a  bar  to  the  prosecution  of  this  suit.  Judgment  affirmed. 
All  concur.  ^___^ 

Yariaitoi. — A  plaintiff  may  not  attach  for  one  cause  of  action,  and,  having 
(Miilained  his  writ,  declare  for  another:  Httmbrick  v.  Wilkhu,  65  Miss.  18;  7 
Am.  St  Rep.  631,  and  note. 

Trovbb— RiOBT  ov  PoB9Bfl8iov. — ^Trover  may  he  maintained  hy  one  who 
has  the  right  of  possession:  WUmm  ¥.  Hoffman,  93  Mich.  72;  32  Am.  St 
Rep.  486b  and  note.  A  plaintiff  in  order  to  maintain  trover,  must  prov» 
property  in  himself  and  a  right  of  possession  at  the  time  of  the  conversion 
hy  the  defendant:  Danle$  ▼.  Beeior,  10  Ark.  211;  50  Am.  Deo.  242;  and  note; 
Titrlf^  V.  Tucker,  6  Ma  683;  35  Am.  Dea  449,  and  note;  WhUioek  v.  ffeard^ 
13  Ala.  776:  48  Am.  Dec.  73^  and  note;  Brazier  v.  Ansley,  11  Ired.  12;  61 
Am.  Deo.  408;  Ames  r.  Palmer,  42  Me.  197;  66  Am.  Deo.  271,  and  note; 
Baxter  v.  Bwth,  29  Yt.  465:  70  Am.  Dec.  429,  and  note;  Davideon  ▼.  WaUU 
rvm  31  111.  120;  83  Am.  Dec.  206,  and  note.  8ee^  alaob  the  extended  note 
to  UoeOer  ▼.  SkuO,  1  Am.  Deo.  585. 

Patmsiit  bt  Chick.— When  a  creditor  takes  a  oheek  for  an  antecedeni 
debt  it  does  not  operate  as  a  payment  to  extinguish  tho  debt  unless  it  is  ra* 
AM.  0&  Rnr..  you  XXXVia-  40 
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Mived  hy  ezpren  agreement:  Stehihari  r.  NaUonal  Bank,  94  GaL  362;  S8 
Am.  St.  Hep.  132,  and  note;  Natkmal  Bank  ▼.  Chkago  He,  B»  A  Otk,U 
Minn.  224;  20  Am.  St.  Rep.  566,  and  note;  note  to  StaU  Bank  ▼•  Byiwt^  37 
Am*  St.  Rep.  336,  where  the  caeee  are  oollected. 

Salbs— Effect  of  Dxlivkby  of  Bill  of  Lading.— Consignment  of 
gooda  by  a  bill  of  lading  vests  the  property  in  the  consignee  when  made  in 
pursuance  of  a  prior  contract  with  the  consignee,  and  not  otherwise:  Bcmmtr 
▼.  Marsh,  10  Smedes  &  M.  876;  48  Am.  Dec.  754.  See  Wett  ▼•  Hmtpkreg, 
21  Nev.  8a 

Salis  fob  Cash—Ayoidanoi  bt  Failubb  of  Vkmdbb  to  Pat. — Aciosl 
payment  in  good  faith  is  necessary  to  complete  a  Lonajide  purchase:  8Mm 
▼.  Feltus,  96  Mich.  619.  Where  chattels  are  delivered  by  the  owner  on  tris^ 
with  the  right  to  purchase  them  at  a  stated  price  in  cash  if  satisfacioryy  the, 
title  does  not  pass  until  payment  is  made  or  waived:  Mclver  r.  WiiGamB,  8S 
Wis.  570.  Where  a  contract  provides  for  the  payment  for  chattels  upon 
their  delivery  and  acceptance  by  the  purchaser,  the  seller  is  entitled,  upon 
the  failure  of  the  buyer  to  pay  the  price  for  them  at  the  time  of  delirecy  and 
acceptance,  to  rescind  the  contract:  Meeker  v.  JohmoM,  5  Wash.  718;  Cherrf 
▼.  Atihur,  5  Wash.  787;  MeCombe  v.  MeKmnan,  2  Watts  ft  S.  216;  37  Am. 
Deo.  505;  Sawyer  ▼.  Cfucago  etc  By.  Co.,  22  Wis.  402;  99  Am.  Dec  48; 
Chapman  v.  LaiJirop,  6  Cow.  110;  16  Am.  Deo.  433;  and  note. 

Elictioh  of  Rbhediis — Estoppel. — ^Where  one  has  a  choice  betweeo 
two  iucoiisistent  rights  or  remedies,  and  deliberately  makes  his  choice^  such 
election  becomes  conclusive  upon  him,  and  precludes  him  from  subsequently 
pursuing  the  other  right  or  remedy:  Crook  ▼.  FtrH  Nat.  Bank,  83  Wis.  31; 
85  Am.  St.  Rep.  17,  and  note.  See  the  extended  notes  to  Fowler  v.  Bowe^Jf 
Sav.  Bank,  10  Am.  St.  Rep.  487-494,  and  TitomoM  w.  JohUh,  1  Am.  tit.  Rep. 
626-629. 
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Judgments— Estoppel  of  as  Aoainat  Indemnitor. — One  who  is  required 
to  protect  another  from  liability  is  bound  by  the  result  of  litigation  to 
which  such  other  is  a  party,  provided  the  former  had  notice  of  such  litt* 
gation,  and  an  opportunity  to  control  its  proceedings. 

JUDGMEN'l-S— COMCLUSIVSNKSS    OF  AS  AgAIKsT    INDEMNITOR. — A   judgment 

against  a  party  indemnified  is  concluHive  in  a  suit  against  his  indemni^ 
tor  only  as  to  the  facts  thereby  establishel.  The  estoppel  created  by 
the  first  judgment  cannot  be  extended  beyond  the  issues  necessarily  d^ 
termined  by  it. 
Judgments— CoNCLUsiTBNESs  Against  Indemnftor. — A  judgment  in  sa 
action  against  a  city  for  injuries  resulting  from  defects  in  a  street  caused 
by  the  failure  of  a  car  company,  which  is  notified  of  the  action,  to  com* 
ply  with  an  ordinance  requiring  it  to  lay  its  tracks  on  a  level  with  the 
atreet,  and  keep  the  space  between  them  in  repair,  the  petition  allegiog 
that  such  street  was  full  of  holes,  that  the  rails  of  the  track  were  severtl 
inches  above  the  level  of  the  street,  and  that,  by  rearon  thereof,  plain, 
tiff  was  injured,  is  conclusive  in  an  action  by  the  city  against  the  ctf 
company  to  recover  the  amount  of  such  judgment^  ouly  of  the  faots  thai 
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the  street  wu  defeotiTt  at  charged,  and  that  by  reason  thereof  plaintiff 
snstained  damage  in  the  amonnt  recovered  by  such  judgments. 

^UDGMBJiTs— AonoN  A0AIN8T  Indbmnitor—Evidbnci. — In  an  action  by  m 
city  against  a  oar  company  to  recover  the  amount  of  a  judgment  against 
the  city  in  an  action,  notice  of  which  was  given  to  the  company,  for  per- 
4Mnal  injuries,  resulting,  as  shown  by  the  record  of  that  action,  from 
holes  in  the  street^  and  the  fact  that  the  track  was  several  inches  above 
the  surfaoe  of  the  street^  and  in  which  an  ordinance  providing  that  the 
company  should  lay  its  track  even  with  the  surface  of  the  street*  and 
Iceep  the  space  between  the  rails  in  repair,  was  introduced  in  evidenoe, 
evidence  is  admissible  to  show  that  the  company  laid,  kept,  and  main- 
tained its  tracks  in  compliance  with  the  ordinance,  and  the  record  in  th« 
first  case,  though  admissible  in  evidence,  does  not  make  out  a  prtii^ 
/ade  case  in  favor  of  the  city  in  the  second  action,  if  such  record  fails  to 
■how  any  breach  by  the  company  of  its  duty  under  such  ordinance. 

^UDOMBMTQ — AoTioN  A0AIN8T  iMDEMNri'OR— EviDENCX. — ^lu  an  aotiou  bj  ft 
city  against  a  car  company  to  recover  the  amount  of  a  judgment  against 
snob  eity  in  an  action  for  personal  injury  caused  by  holes  in  the  street* 
and  the  fact  that  the  rails  of  the  car  track  were  several  inches  above 
the  surface  of  the  street^  of  which  action  notice  was  given  to  the  oom« 
pany,  the  pleadings,  verdict^  and  judgment,  but  not  the  testimony,  in 
the  first  action,  are  admissible  in  evidence. 

ThomoB  F.  RyaUf  and  KeUey  and  Kelley^  for  the  appellants. 
nu9i(m  and  Parrish,  for  the  respondent. 

•**  Black,  P.  J.  William  Tippin  recovered  a  judgment 
Against  the  city  of  St.  Joseph  for  $6,000,  compensation  for 
personal  injuries  which  he  sustained  by  reason  of  a  defective 
street.  The  judgment  was  affirmed  on  appeal  to  this  courti 
and  thereafter  the  city  paid  the  judgment,  and  then  brought 
this  suit  against  the  defendant,  a  street-car  company,  to 
recover  the  amount  so  paid  to  Tippin,  and  the  costs  and 
expenses  of  that  suit 

Tippin  alleged  in  his  petition  that  Sixth  street,  at  a  desig- 
Dated  place,  was  unsafe  and  dangerous  in  this,  to  wit:  ''The 
same  was  rough  and  uneven,  and  there  existed  in  the  same 
excavations,  gullies,  and  holes;  and  in  and  along  said  street, 
4ind  near  the  center  of  the  traveled  portion  of  said  street,  there 
was  at  said  time  a  horse  railroad  track,  the  top  of  the  rails  of 
which  were  more  than  four  inches  above  the  surface  of  the 
-street,  all  of  which  rendered  said  street  defective,  unsafe,  and 
dangerous.  •  •  •  •  That  while  plaintiff  (Tippin)  was  driving 
«long  said  Sixth  street  in  a  two-horse  wagon  his  team  became 
frightened  and  ran  away,  and  up  and  along  said  street,  and 
ran  into,  and  against,  and  upon,  said  holes,  excavations,  and 
^Uies,  and  uneven  places  in  said  street,  and  on  and  against 
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Mid  railroad  track,  and  was  thea  and  there,  and  on  account 
thereof,  thrown  out  of  said  wagon,"  and  injured,  etc. 

The  instructions  given  in  that  case  made  the  city  liable  if 
there  were  holes  and  gullies  in  the  street,  and  *^*  the  rails  of 
the  street-car  track  were  several  inches  above  the  surface  of 
the  street,  rendering  it  unsafe  for  travel.  The  jury  were  also 
told  that  although  the  city  did  not  place  the  street-car  rails  oa 
the  street,  still,  if  they  were  there,  and  were  higher  than  the 
rest  of  the  street,  so  as  to  make  the  street  unsafe  and  unfit  for 
use,  the  city  was  liable  for  injuries  resulting  from  such  de> 
fects. 

On  the  trial  of  this  case  the  city  introduced  evidence  tend* 
ing  to  show  notice  to  the  defendant  of  the  institution  of  th» 
former  suit,  and  that  defendant  took  part  in  the  trial  of  that 
case.  The  city  put  in  evidence  the  pleadings,  verdict,  judg* 
ment,  and  bill  of  exceptions  in  the  former  suit;  also  the  fol-- 
lowing  ordinance: 

''The  said  company  shall  construct  its  track  of  flat  IroD 
rail  from  their  present  terminus  on  Market  square  to  the- 
southern  limits  of  the  city,  as  near  as  may  be  to  the  center,, 
and  even  with  the  grade  of  the  street  on  which  it  may  be  laid^ 
so  that  the  flow  of  water  in  lateral  and  cross  gutters  is  not 
obstructed  thereby,  and  the  space  between  the  rails  shall  be 
kept  in  good  repair  by  said  company,  so  as  not  to  obstruct 
passing  and  crossing  or  traveling  on  said  streets  by  other 
vehicles." 

The  city  rested  its  case  on  the  foregoing  evidence,  and  the 
defendant  moved  for  a  nonsuit,  which  motion  was  overruled. 

The  defendant  then  offered  to  prove  that  its  tracks  were 
laid,  kept,  and  maintained  in  compliance  with  the  ordinance^ 
but  the  court  excluded  the  evidence.  The  court  thereupon 
directed  the  jury  to  find  for  the  plaintiff. 

According  to  the  ordinance  read  in  evidence  it  was  the  duty 
of  the  street-oar  company  to  lay  its  track  rails  even  with  the 
grade  of  the  street,  and  to  keep  the  space  between  the  rails  in 
good  repair.  If  Tippin  was  injured. by  the  failure  of  the  street* 
car  company  to  perform  these  duties,  or  either  of  them,  then 
it  is  liable  over  to  *^*  the  city  for  the  damages  sustained  by 
Tippin.  This  proposition  is  not  denied  by  the  defendant.  It 
was  said  in  Strong  v.  Phcsnix  Ina.  Co.^  62  Mo.  289,  21  Aro» 
Rep.  417,  that  where  one  is  bound  to  protect  another  from  lia- 
bility he  is  bound  by  the  result  of  a  litigation  to  which  such 
other  is  a  party,  provided  he  had  notice  of  the  litigation,  and 
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■an  opportunity  to  control  the  proceedings.  And  the  rule  was 
reasserted  in  OarrtBon  t.  Babhage  Tran9p,  Co.,  94  Mo.  180. 
The  same  principle  of  law  is  thus  stated  in  Littleton  t.  Rid^ 
^rdsofij  84  N.  H.  187;  66  Am.  Dec.  769:  *' When  a  person  is 
responsible  over  to  another,  either  bj  operation  of  law  or  bj 
express  contract,  ...  *  and  he  is  duly  notified  of  the  pen- 
•dency  of  the  suit,  and  requested  to  take  upon  him  the  defense 
of  it,  he  is  no  longer  regarded  as  a  stranger,  because  he  has 
the  right  to  appear  and  defend  the  action,  and  has  the  same 
means  and  advantages  of  controverting  the  claim  as  if  he  was 
the  real  and  nominal  party  upon  the  record.  In  every  such 
oase,  if  due  notice  is  given  to  such  person,  the  judgment,  if 
obtained  without  fraud  or  collusion,  ....  will  be  oondusive 
against  him  whether  he  has  appeared  or  not."  This  state- 
ment of  the  rule  was  approved  in  City  of  Bo$ton  v.  Worthtng- 
ton,  10  Gray,  496;  71  Am.  Dec.  678.  Indeed,  the  rule  is  too 
well  settled  to  call  for  further  citation  of  authorities. 

But  the  judgment  in  the  prior  suit  is  not  conclusive  evi- 
dence of  all  matters  necessary  to  be  proved  by  the  plaintiff 
in  his  suit  against  the  indemnitor.  Thus  the  question  whether 
the  relaticm  exists  which  gives  a  remedy  over  is,  of  course, 
open  to  inquiry.  Again,  the  judgment  in  the  first  suit  is  con- 
olusive  only  as  to  the  facts  thereby  established;  for  the  scope 
of  the  estoppel  created  by  the  first  judgment  cannot  be  ex- 
tended beyond  the  points  and  issues  necessarily  determined 
i>y  it:  2  Black  on  Judgn^ents,  sec.  574. 

^^*  Now,  looking  to  the  pleadings  and  the  instructions 
given  in  the  suit  of  Tippin  against  the  city,  we  see  the  jury 
must  have  found  that  there  were  holes  and  gullies  in  the 
street,  and  that^the  street-car  rails  were  higher  than  the  sur^ 
face  of  the  street.  The  street-car  company  having  been  n<^ 
tified  of  the  commencement  of  that  suit,  and  afforded  an 
opportunity  to  defend,  the  judgment  therein  is  conclusive  in 
this  suit  as  to  the  following  matters:  1.  That  the  street  was 
in  an  unsafe  and  dangerous  condition  because  there  were  holes 
and  gullies  in  it  and  the  street-car  rails  were  several  inches 
above  the  surface  of  the  street;  2.  That  Tippin  was  injured 
by  reason  of  such  defective  condition  of  the  street  without 
fault  on  his  part;  and  8.  That  he  sustained  damage  to  the 
amount  of  six  thousand  dollars.  But  all  this  does  not  show 
«  breach  of  duty  on  the  part  of  the  street-car  company.  The 
unsafe  condition  of  the  street  may  have  been  due  entirely  to 
the  negligence  of  the  city  in  failing  to  keep  the  street  surface 
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in  proper  condition.  It  does  not  appear  from  the  facte  found 
in  the  first  suit  that  the  company  failed  to  lay  its  track  raila 
even  with  the  grade  of  the  street,  or  failed  to  keep  the  space 
between  the  rails  in  good  repair.  These  are  questions  mate- 
rial in  the  present  suit,  but  not  litigated  in  the  first  suit  To 
the  success  of  Tippin's  suit  it  was  not  material  to  show  that 
the  street-car  company  was  in  fault.  It  was  enough  to  show 
a  street  in  an  unsafe  condition.  Whether  the  company 
was  negligent  in  the  performance  of  any  duty  devolved  lipoid 
it  by  the  ordinance  was  not  an  issue  in  the  first  case.  The 
questions,  therefore,  whether  the  street-car  company  made 
breach  of  any  duty  devolved  upon  it  by  the  ordinance,  and 
if  it  did,  whether  that  breach  caused  the  injury,  are  questions 
open  to  inquiry  in  this  case:  Boston  v.  Worthington^  10  6ray» 
496;  71  Am.  Dec.  678;  LittUion  v.  Richardson,  34  N.  H.  187; 
66  Am.  Dec.  •*»  769;  CatUrtin  v.  Frankfort,  79  Ind.  647; 
41  Am.  Rep.  627;  2  Black  on  Judgments,  sees.  674,  676. 

Applying  these  principles  of  law,  it  follows  that  the  trial 
court  rightly  admitted  in  evidence  the  pleadings,  verdict,  and 
judgment  in  the  first  case.  But  the  court  erred  in  excluding 
the  evidence  offered  by  the  defendant;  and  it  erred  in  giving 
a  peremptory  instruction  to  find  for  the  plaintiff. 

The  court  allowed  the  city  to  read  in  evidence  the  testimony 
of  the  witnesses  given  on  the  trial  of  the  first  case,  as  pre* 
served  in  the  bill  of  exceptions,  and  in  this  it  also  erred.  No 
doubt  but  parol  evidence  may  be  often  resorted  to  for  the 
purpose  of  showing  the  identity  of  the  matter  litigated,  where 
the  record  is  silent  on  the  subject,  and  the  evidence  found  ia 
the  bill  of  exceptions  may  be  used  for  that  purpose.  Such 
evidence  often  becomes  competent  to  explain  the  judgment 
where  there  are  a  number  of  issues,  the  finding  upon  any  one  of 
which  would  support  the  judgment:  Wright  v.  Salisbury,  46- 
Mo.  26;  Spradling  v.  Conway,  61  Mo.  61;  Hickerson  v.  City  of 
Mexico,  68  Mo.  61.  But  the  principle  can  have  no  application 
here,  for  the  petition,  and  the  instructions  given,  show  precisely 
upon  what  ground  the  jury  found  for  the  plaintiff.  The  facts- 
found  are,  that  there  were  holes  and  gutters  in  the  street,  and 
the  car-track  rails  were  several  inches  above  the  surface  of  the 
street  This  was  the  theory  of  fact,  and  the  only  theory  of 
fact,  upon  which  the  case  was  submitted  to  the  jury.  All 
this  is  shown  by  the  pleadings  and  the  instructions  given^. 
and  there  was  no  occasion  for  resorting  to  further  evidence  te 
show  what  was  litigated  iu  the  first  suit. 
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In  view  of  a  new  trial,  it  may  be  added  that  the  burden  of 
proof  is  upon  the  city  to  show  that  the  street-car  company  was 
in  fault  because  of  a  failure  to  comply  with  the  ordinance,  and 
the  record  in  the  first  suit  does  not  make  out  a  prima  fade 
case  for  the  city  on  this  *^*  issue.  The  judgment  is  reversed, 
and  the  cause  remanded.  The  other  judges  concur.  Bar- 
clay, J.,  expressing  no  opinion  on  that  point  wherein  it  is 
held  by  the  foregoing  opinion  that  the  court  erred  in  permit- 
ting the  plaintiff  to  read  in  evidence,  on  the  trial  of  this 
case,  the  evidence  contained  in  the  bill  of  exceptions  filed  in 
the  first  case.  

JuDOMnm— Whkk  Comglusivb  UroN  Indimhitobs. — ^Thii  qiiMtioii  will 
be  fonnd  thoroagbly  treated  in  the  extended  notes  to  Bobinmm  t*  Ba»» 
Mm,  22  Am.  St.  Rep.  20i-207;  Stephens  t.  Shqr<«^»  ^  Anu  Rep.  802,  and 
Charke  ▼•  Hoekme,  88  Anu  Dea  885;  and  in  the  latter  note  eee^  eepeoially* 
the  disooeeion  at  page  S87»  where  the  liability  over  to  eities  and  towM  of 
peieooi  leeponsible  for  defeotive  highways  it  treated. 
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[117  Mnwuxi,  22.] 

Kbvbv  Dbsds^Salis  Uiideb.~A  power  of  sale  contained  in  a  deed  of  tmet 

mnat  be  striotly  followed  to  render  ite  ezeroite  valid,  and  a  sale  at  a 
place  other  than  that  designated  in  the  deed  does  not  deprive  the  grantor 
of  the  right  to  redeem. 

busT  Okbos — Placi  ov  Salb. — A  power  of  sale  contained  in  a  tmst  deed, 
providing  that  the  sale  "shall  be  made  at  the  oonrthonse  door,"  means 
that  one  sale  of  the  property  shall  be  made  at  the  door  of  one  particnlar 
eonrthonse,  and  not  that  sereral  sales  shall  be  made  at  different  time% 
at  the  door  of  several  courthouses. 

Tbvst  Dbkds— Salbs  Undbr.— A  deed  pursuant  to  a  sale  under  a  power 
oontaiued  in  a  tmst  deed  not  made  at  the  place  designated  therein 
passes  the  legal  title,  and  is  a  good  defense,  as  an  outstanding  title,  to 
an  action  of  ejectment  brought  by  a  purchaser  at  a  subsequent  foreoloe* 
nre  sale,  under  the  trust  deed  against  the  grantor  therein. 

Taim  Dbbd9. — Powsa  or  Salb  eoutaiued  in  a  trust  deed,  in  which  the 
legal  estate  has  been  conveyed  to  the  trustee  to  secure  a  debt  due  to  a 
ereditor,  is  not  a  mere  naked  authority,  but  a  power  coupled  with  an 
interest,  and  is  irrevocable  by  the  grantor. 

Trust  Deeds — Salm  and  Contbtanobs  bt  Trustee. — If  %  trustee^  hold- 
ing property  under  a  trust  deed  containing  a  power  of  sale^  conveys  the 
property,  even  in  breach  of  the  trust,  he  extinguishes  his  power,  and  a 
subsequent  sale  by  him  is  void.  The  title  thus  first  conveyed  by  him 
becomes  absolute  in  his  vendee  in  a  court  of  law. 

E.  /•  Smith  J  for  the  appellant. 

/.  H.  Lay  and  P.  D.  Haatain^  for  the  respondent. 
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^  Bbacb,  J.  This  18  an  action  in  ejectment  for  two  lotB 
in  the  town  of  Cole  Camp,  Benton  county.  The  petition  ie  in 
common  form,  and  the  answer  is  a  general  ^  deniaL  Trial 
before  the  court  without  a  jury,  and  judgment  for  the  plain- 
tiff.   The  defendant  brings  the  case  here  by  writ  of  error. 

The  plaintiff  to  show  title,  first,  read  in  evidence  a  deed  of 
trust  duly  executed  by  the  defendant,  beiaring  date  the  24th 
of  April,  1883,  conveying  the  premises  to  Garret  Keiffer  in 
trust  to  secure  the  payment  of  three  promissory  notes  oi  tho 
same  date,  executed  by  defendant  to  Henry  Mahnkin  and 
Claus  Mahnkin,  each  for  the  sum  of  nine  hundred  and  thirty- 
three  dollars  and  thirty-five  cents,  payable  one,  two,  and  tb-ee 
years  after  date;  and  in  default  of  payment,  the  said  truatee, 
**or  in  the  event  of  his  sickness,  death,  or  absence  from  the 
county  of  Benton,  or  other  disability  or  refusal  to  act^*'  the 
sheriff  of  said  countyi  **upon  request  of  the  holder/'  wbb 
therein  authorized  to  sell  the  preniises  **  at  public  vendue  for 
cash  at  the  courthouse  door  in  the  county  of  Benton,  first.giv- 
ing  twenty  days'  notice,"  etc.;  next,  a  deed  from  John  W. 
Payton,  sheriff  of  Benton  county,  acting  under  said  deed  of 
trust  on  account  of  the  refusal  of  the  trustee  therein  named 
to  act,  dated  January  80,  1888,  conveying  the  premises  to 
plaintiff  in  pursuance  of  a  sale  that  day  made  by  him  thereof 
in  compliance  with  the  power  conferred  in  said  deed  of  trust. 

To  defeat  the  plaintiff's  recovery  upon  this  title,  by  show- 
ing an  outstanding  title  in  another,  the  defendant  read  in 
evidence  a  deed  from  said  trustee,  dated  June  23,  1885,  exe* 
cuted  in  pursuance  of  a  sale  made  that  day  by  him  to  one 
Frank  Schanewerk  in  compliance  with  the  terms  of  said  deed 
of  trust,  and  recorded  August  31,  1885;  and  offered  to  read 
in  evidence  a  deed  recorded  the  same  day  from  V.  Newell, 
sheriff  of  said  county,  dated  July  24,  1885,  conveying  the 
premises  to  the  said  Frank  Schanewerk,  executed  in  pur^ 
suance  of  a  sale  made  by  said  sheriff  on  that  day,  duly  adver- 
tised by  the  trxistee  in  accordance  with  the  requirements  of 
said  '^  deed  of  trust,  but  which  sale  the  said  trustee  refused 
to  make.  This  deed  was  excluded  by  the  court  on  the  objeo- 
tion  of  the  plaintiff,  for  the  reason  that  it  showed  thai  the 
land  was  advertised  by  the  trustee  and  the  sale  made  by  the 
sheriff. 

Tiie  plaintiff  in  rebuttal  introduced  parol  evidence  tending 
to  prove  that  for  many  years  there  stood  in  the  conrthoose 
square,  in  tlie  town  of  Warsaw,  a  courthouse  erected  by  said 


June,  1898.]       Sohambwsbk  v.  Hobbbschv.  688 

county,  in  which  all  its  courts  were  regularly  held;  also  a 
^raall  house  of  one  room,  some  fifty  to  seventy-five  feet  from 
the  courthouse,  used  as  a  county  clerk's  oflSce.  That,  for  sev- 
«ral  years  prior  to  the  sale  by  Keiffer,  the  trustee,  to  Frank 
Schanewerk  in  1885,  *^  said  courthouse  had  been  abandoned 
and  torn  down,  not  even  the  foundation  remaining."  That 
after  the  abandonment  of  said  courthouse  the  county  court 
•held  its  sessions  in  s^id  county  clerk's  ofiSce,  and  the  circuit 
court  held  its  sessions  in  a  building  known  as  the  Christian 
church,  situate  ^*  across  one  block  and  two  streets  from  said 
courthouse  square"  in  said  town:  This  was  the  situation 
when  the  sales  were  made  to  Frank  Schanewerk,  except  that 
it  was  also  shown  that  at  that  time  there  was  another  small 
cne- roomed  building  in  the  square  used  as  a  circuit  clerk  and 
recorder's  office. 

The  property  was  first  offered  for  sale  in  front  of  the  county 
clerk's  office  between  one  and  two  o'clock  p.  m.,  there  being 
present  about  fifteen  persons;  and  ''bid  off"  by  one  P.  D. 
Hastain,  who  refused  to  pay  for  it  About  two  or  three  hours 
afterwards,  and  when  there  was  present  only  about  one-third  of 
the  number  as  at  the  first  offer,  the  property  was  again  offered 
for  sale  at  the  same  place,  and  knocked  off  to  the  said  Frank 
Schanewerk  upon  his  bid  of  five  hundred  dollars.  There* 
upon  the  trustee  announced  that  he  would  sell  said  property 
also  at  the  church,  and  he  and  all  the  crowd,  except  Hastain, 
^  repaired  to  the  church,  and  the  property  was  again  offered 
for  sale  at  the  door  of  said  church,  and  bid  off  by  Frank 
Schanewerk  for  five  hundred  dollars.  And  in  pursuance  of 
these  proceedings  the  deed  of  June  23,  1886,  was  made  to 
him.  At  the  time  the  sales  were  being  made  no  court  of  any 
kind  was  being  held  in  the  county  clerk's  office  or  in  said 
church  building. 

It  was  also  shown  that  Newell  who,  as  sheriff  and  trustee, 
made  the  second  deed  offered  in  evidence  but  rejected  by  the 
court,  sold  the  property  both  in  front  of  the  county  clerk's 
office  and  at  said  church,  and  that  it  was  bid  off  at  both 
places  by  Frank  Schanewerk  at  five  hundred  dollars. 

The  power  of  sale  given  in  the  deed  of  trust  was  restricted 
to  a  sale  ''at  the  courthouse  door  in  the  county  of  Benton," 
the  time  of  which  sale  had  been  previously  advertised  for 
twenty  days.  This  power  is  the  creature  of  contract,  and  not 
cf  law,  and  must  be  strictly  followed,  in  order  to  render  its 
exercise  legitimate.    The  evidence  shows  that  at  the  time  the 
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■ale  was  made  the  old  courthouse  had  been  torn  down  and 
not  a  vestige  of  it  remained,  and  that  the  new  one  afterwards 
erected  upon  the  same  site  had  not  yet  been  built.  But  it 
does  not  show  what  the  situation  was  when  the  deed  of  trusts 
was  made.  So  that,  conceding  that  we  might  resort  to  tho 
circumstances  attending  the  transaction  for  assistance  in 
ascertaining  the  intention  of  the  grantor,  we  have  nothing  to^ 
go  to  in  this  case  except  the  deed.  The  letter  of  the  deed  is 
that  the  sale  must  be  made  at  the  courthouse  door,  i.  e.,  that 
one  sale  of  the  property  shall  be  made,  at  one  door,  of  on» 
particular  courthouse;  not  that  several  sales  shall  be  made  at 
different  times,  at  the  door  of  several  courthouses,  as  was  at-^ 
tempted  in  this  case. 

The  old  county  clerk's  office  ia  the  public  square  in  which 
the  county  court  held  its  sessions  might,  for  .*^  some  of  the 
purposes  of  that  court,  be  called  a  courthouse,  and  the  church 
temporarily  provided  for  the  circuit  court  to  hold  its  session 
in,  might  (at  least  when  that  court  was  in  session)  be  held 
to  be  the  courthouse  for  judicial  proceedings  in  that  court: 
Kane  v.  McCown,  56  Mo.  181;  Botddin  v.  Ewari,  63  Mo.  SSL 
But  it  must  be  remembered  that  we  are  here  dealing  with  a 
power  created  in  a  private  contract,  by  a  person  using  Ian* 
guage  in  its  usual  and  ordinary  signification,  and  when  he 
says  '*  courthouse  in  Benton  county,"  nothing  else  appearing,, 
he  means  the  house  provided  by  the  county  for  the  purpose^ 
and  in  which  are  held  the  sessions  of  the  various  courts  of 
the  county:  Hanibright  v.  Brockman^  69  Mo.  62,  and  in  which 
are  generally  the  offices  of  the  county  officials.  For  that  is 
the  meaning  usually  and  ordinarily  given  to  the  term  ^'court* 
house  in  a  county  of  Missouri." 

The  evidence  in  this  case  discloses  that  not  one  of  the  sales 
of  the  property  made  prior  to  the  one  under  which  the  plain- 
tiff claims  was  made  at  the  door  of  the  courthouse  in  Benton 
county  as  thus  defined,  unless  a  part  can  be  made  equal  to 
the  whole.  In  the  recent  case  of  Stewart  v.  Brown^  112  Mo. 
171,  in  which  four  opinions  were  delivered  in  court  in  Bauk^ 
the  questions  briefly  discussed  in  this  paragraph  were  very 
deliberately  considered  and  the  previous  decisions  reviewed^ 
and  we  are  all  agreed  that  none  of  the  sales  to  Frank  Schane- 
werk  in  this  case  can  be  upheld  under  that  or  any  of  the  pre- 
vious decisions  of  tills  court. 

It  may  be  conceded,  then,  that  if  this  were  an  action  of 
ejectment  by  Frank  Schanewerk,  the  first  purchaser,  against 
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the  defendant,  the  grantor  in  the  deed  of  trust  in  poBsesBion^ 
in  which  he  had  set  up  the  facts  proven  herein  by  parol  evi- 
dence to  defeat  a  recovery  on  the  ground  that  his  equity  of 
redemption  had  not  been  foreclosed  with  an  offer  to  redeem^ 
the  defense  would  ^  have  been  a  good  one  under  the  deci*^ 
sions  of  this  court,  for  the  reason  that  the  prima  facie  case 
made  by  the  trustee's  deed  would  have  been  overcome  by 
showing  that  the  sales  to  Frank  Schanewerk  were  not  made 
at  the  place  contemplated  by  said  deed  of  trust. 

But  that  is  not  this  case.  Here  the  defendant,  the  mort^ 
gagor  in  possession,  makes  no  complaint  of  the  sale  under 
the  power  given  by  him.  On  the  contrary,  he  asserts  the 
validity  of  that  sale  by  setting  up  the  outstanding  title  ac- 
quired under  it  against  the  plaintiff's  title  acquired  by  a 
subsequent  sale  and  deed  under  the  same  deed  of  trust  And 
the  only  question  in  the  case  is,  which  one  of  the  two,  Frank 
Schanewerk  or  William  Schanewerk,  has  the  legal  title  to> 
the  premises?  With  the  equities  of  any  person  against  that 
legal  title  we  have  nothing  to  do.  For  the  purposes  of  this 
case  the  defendant  stands  in  the  shoes  of  Frank  Schanewerk, 
claiming  under  his  legal  title  nothing  more  and  nothing  less, 
and  the  plaintiff  claims  the  legal  title  under  his  subsequent 
trustees'  deed,  and  nothing  else.  The  deeds  of  each  from  the 
trustee  are  properly  executed,  show  in  each  case  on  their  face 
an  execution  of  the  power  granted  in  strict  compliance  with 
the  terms  of  the  deed  of  trust,  and  that  of  Frank  Schane- 
werk, being  first  in  point  of  time,  had  the  effect  of  transfer- 
ring to  him  the  legal  title  as  between  these  two  deeds* 
Whatever  equities  that  title  may  be  subject  to  in  his  hands, 
the  plaintiff  sets  up  none  in  his  pleadings,  and  shows  none 
by  his  evidence  superior  to  those  of  Frank  Schanewerk,  for 
they  each  bought  in  market  overt  at  a  sale  at  which  the  rule 
caveat  emptor  obtains,  and  the  plaintiff  with  the  record  of 
Frank  Schanewerk's  prior  deed  staring  him  in  the  face. 

The  whole  force  of  the  plaintiff's  parol  evidence  in  rebuttal 
was  to  show  an  equitable  defense  of  the  defendant  against 
the  outstaading  title  upon  which  the  '*  defendant  relied  to 
defeat  plaintiff's  claim  of  legal  title.  It  goes  without  saying 
that  this  defense  belonged  to  the  defendant,  and  not  to  the 
trustee,  who  sold  the  cestui  que  trusty  at  whose  instance  he 
sold,  nor  to  the  plaintiff,  who,  at  the  subsequent  sale,  pur- 
chased from  the  trustee  with  record  notice  of  such  sale,  and 
the  conveyance  of  the  legal  title  in  pursuance  thereof.   What» 
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«ver  equities  there  are  in  the  case  growing  out  of  the  ftusts 
flhown  in  evidence  are  the  equities  of  the  defendant  againal 
the  legal  title  of  Frank  Schanewerk,  upon  which  title  the 
defendant  stands,  and  not  of  the  plaintiff,  with  which,  how* 
ever,  as  before  said,  we  have  nothing  to  do,  the  only  question 
being:  Did  Frank  Schanewerk,  by  his  deed,  get  the  legal  title 
of  defendant,  grantor  in  the  deed  of  trust?  If  he  did,  then 
the  plaintiff  got  none  by  his  subsequent  deed,  and  the  finding 
and  judgment  should  have  been  for  the  defendant  A  power 
of  sale  in  a  deed  of  trust,  in  which  the  legal  estate  has  been 
conveyed  to  tiie  trustee  to  secure  a  debt  due  a  creditor,  i8  not 
a  mere  naked  authority,  but  a  power  coupled  with  an  inter* 
est,  and  is  irrevocable  by  the  grantor:  2  Am.  Law  Beg,,  N.  S^ 
654;  2  Perry  on  Trusts,  4th  ed.,  sec  602  h;  2  Jones  on  Mort- 
gages, 4th  ed.,  sec  1792. 

**  The  mortgagee  in  a  deed  of  mortgage  and  the  trustee  in  a 
deed  of  trust  take  the  legal  title  and  estate  for  the  purposes  of 
their  security.  In  all  cases  the  legal  title  is  in  the  trustee 
under  the  trust  deed,  if  the  deed  purports  to  convey  the  es* 
tate"  :  2  Perry  ou  Trusts,  sec.  602  i.  ''  The  legal  estate  being 
thus  in  the  mortgagee  or  trustee  for  the  purpose  of  the  secur- 
ity, the  power  of  sale  is  a  power  appendant  to  the  estate  itself 
and  takes  effect  out  of  it  If  the  mortgagee  or  trustee  ceases 
in  any  way  to  have  an  interest  in  the  estate  he  ceases  to  have 
any  power  over  it  If,  therefore,  they  totally  alienate  the 
estate  to  which  the  power'**  is  appendant,  they  extinguish 
the  power.  If  a  trustee  conveys  the  property  even  in  a  breach 
of  the  trust,  he  extinguishes  his  power,  and  a  subsequent  sale 
will  be  void.  But  a  court  of  equity  can  give  relief  from  fraud 
and  breaches  of  trust"  :  2  Perry  on  Trusts,  sec  602  k.  '*  In  a 
conveyance  to  a  trustee  or  mortgagee  the  title  as  between  the 
grantor  or  mortgagor  and  the  trustee  passes  to  the  trustee  or 
mortgagee.  A  trustee  who  has  the  fee  in  himself  may  convey 
it  even  if  the  conveyance  is  a  breach  of  the  trust,  and  his 
grantee  takes  a  title  upon  which  he  can  maintain  actions  at 
law.  And  so  it  is  said  that  although  a  trustee  may  convey 
the  legal  title  in  breach  of  the  trust,  and  without  complying 
with  the  power,  yet  the  grantee  will  take  a  title  good  at  law" : 
2  Perry  on  Trusts,  sec.  602  aa.  '^  This  rule  is  founded  upon 
a  general  principle,  and  prevails  in  all  the  states  •  •  •  •  ex- 
cept in  New  York,  which  converts  the  title  of  a  trustee  into  a 
power  by  forbidding  and  making  void  all  sales  in  breach  of 
the  trust"  :  2  Perry  on  Trusts,  sec.  602  aa,  note  L     The  gen- 
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eral  principle  being  that  ''the  legal  estate  in  the  hands  of  a 
trustee  has  at  common  law  precisely  the  same  properties, 
characteristics,  and  incidents,  as  if  the  trustee  were  the  abso* 
lute  beneficial  owner*' :  1  Perry  on  Trusts,  sec.  321. 

This  principle  has  been  recognized  in  this  state,  Oale  t« 
Menaing,  20  Mo.  461;  64  Am.  Dec.  197;  Hannibal  etc.  R.  R. 
Co.  V.  Green,  68  Mo.  169;  Bawlin  v.  Furmun,  28  Mo.  427.  In 
the  last  case,  Scott,  J.  said:  '^It  cannot  be  questioned  that 
the  deed  of  a  trustee  conveys  a  legal  title.  The  trustee  hav« 
ing  a  legal,  though  defeasible,  title,  that  title  becomes  absolute 
iu  his  vendee  in  a  court  of  law.  In  a  court  of  law  the  vendee 
need  not  show  that  the  conditions  of  the  trust  deed  have  been 

complied  with Although  there  is  now  no  distinction 

between  courts  of  law  and  equity,  yet  if  a  party  under  the 
present  system  will  file  a  petition  which  formerly  only  *^  en- 
titled him  to  a  legal  remedy,  he  cannot  now  under  such  a 
petition  have  any  other  than  the  remedy  he  formerly  had. 
If  be  would  have  equitable  relief  he  must  set  out  in  his 
pleading  the  facts  which  give  him  title  to  it."  And  Bliss,  J. 
in  Johnson  v.  Houston,  47  Mo.  227,  says:  *'  The  plaintiffs  have 
no  equity,  but  rely  solely  upon  the  legal  title  of  Mrs.  Johnson. 
That  she  once  held  the  title  is  clear.  But  in  a  mortgage,  or 
a  deed  of  trust  in  the  nature  of  a  mortgage,  the  legal  title 
after  condition  broken  passes  to  the  mortgagee  or  trustee. 
Such  is  the  general  law  though  modified  in  New  York  by  the 
statute  forbidding  ejectment  by  the  mortgagee,  and  such  is 
the  law  of  Missouri:  Walcop  v.  McKinney,  10  Mo.  229;  Meyer 
V.  Campbell,  12  Mo.  603;  Sutton  v.  Mason,  88  Mo.  120;  Hub- 
hie  V.  Vaughan,  42  Mo.  138.  These  cases  arose  under  com- 
mon mortgages,  but  a  deed  of  trust  is  also  an  absolute 
conveyance  upon  its  face,  with  the  same  condition  of  avoid- 
ance if  the  debt  is  paid;  and  the  addition  of  a  power  to  sell 
without  judicial  proceedings  to  foreclose  certainly  cannot 
avoid  the  legal  effect  of  the  grant." 

The  principles  announced  in  these  authorities  have  never 
been  directly  questioned.  Applied  to  the  case  in  hand,  it 
roust  be  held  that  the  trustee's  deed  of  Keiffer,  of  August 
81,  1885,  to  Frank  Schanewerk,  vested  in  him  the  legal  title 
to  the  premises  in  question,  although  in  a  court  of  equity  in 
a  proper  proceeding,  the  sale,  upon  the  facts  shown  by  the 
parol  evidence  of  the  plaintiff,  might  be  held  to  be  void, 
and  the  deed  so  declared,  or  treated,  as  to  a  party  having  a 
right  to  invoke  the  powers  of  that  court  for  his  protection 
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against  such  sale  and  deed.  The  only  doubt  as  to  the  cor- 
rectness of  such  a  conclusion  arises  from  the  fact  that  in 
4Some  cases  of  that  character,  in  the  opinions  rendered,  it  is 
too  broadly  stated  or  assumed,  in  one  form  or  another,  "that 
where  a  power  in  a  deed  of  trust  *'  has  not  been  executed  in 
accordance  with  essential  conditions,  the  sale,  and  deed,  wiQ 
be  held  to  be  utterly  void,  both  at  law,  and  in  equity/'  As, 
for  example,  Thomhurg  v.  JoneSj  86  Mo.  514;  Potoer*  v.  Kueek- 
Jioff,  41  Mo.  426;  97  Am.  Dec.  281;  EiUlgeorge  v.  Mutual 
Squm  Building  Aaan.,  69  Mo.  52;  Goff  v.  Roberts,  72  Ma  570; 
Long  y.  Long,  79  Mo.  644;  Siemers  y.  Schrader^  88  Ma  20; 
Chnsorg  y.  Turner,  13  Ma  App.  533;  87  Mo.  127. 

In  the  last  case  one  of  the  grounds  upon  which  an  injuno- 
tion  was  refused  restraining  a  second  sale  by  the  trustee  under 
a  deed  of  trust,  where  it  appeared  upon  the  face  of  the  trus- 
tee's deed  that  the  first  sale  made  thereunder  was  not  made 
in  conformity  with  the  requirements  of  the  trust  deed,  was, 
that  the  trustee's  deed  was  an  absolute  nullity,  and  cast  no 
cloud  upon  the  title.  While  the  case  in  hand  is  distinguish- 
able from  the  Ohnsorg  case,  in  that  the  trustee's  deed  here 
under  the  first  sale  shows  a  sale  in  strict  compliance  with  the 
requirements  of  the  deed  of  trust;  yet  if  the  conclusion  we  hayo 
reached  is  correct,  the  first  deed  in  that  case  did  cast  a  cloud 
upon  the  title,  although  the  sale  was  yoid,  and  its  existence 
furnished  ground  for  the  interposition  of  chancery  power. 

In  Goffv.  Roberts,  72  Mo.  570,  it  was  ruled  that  in  an  action 
of  ejectment,  under  a  general  denial,  it  might  be  shown  that 
the  sale  under  a  deed  of  trust  was  made  at  a  place  other  than 
that  designated  in  the  deed  in  order  to  defeat  a  recoyery.  If 
the  conclusion  we  haye  here  reached  is  correct,  that  ruling 
was  also  incorrect. 

As  to  the  dicta  in  the  other  cases,  it  is  only  necessary  to 
«ny  that  the  authority  cited  for  them,  in  the  main,  is  the 
early  case  of  Stine  y.  Wilkson,  10  Mo.  75,  which  does  not 
warrant  them,  the  point  ruled  there  being  (as  stated  in  the 
syllabus)  that  "chancery  has  jurisdiction  ••  to  control  the 
acts  of  a  trustee,  under  a  deed  to  secure  the  payment  of 
money;  and  where  the  powers  conferred  on  the  trustees  are 
not  strictly  pursued  will  set  aside  his  sales." 

It  follows  from  wh|it  has  been  said  that  the  judgment 
ought  to  be  reversed,  and  the  cause  remanded,  and  it  is  ao* 
cordingly  so  ordered. 

All  concur  except  Babclay,  J.,  not  voting. 
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Tru8ts-~Effect  ov  Irrkgulab  Sales  bt  Tbustbbs. — A  trustM  may  di« 
▼mt  himself  of  the  legal  title  without  compliance  with  the  conditions  of  the 
tni4t»  but  a  sale  and  deed,  except  in  strict  compliance  with  each  conditions, 
«re  of  no  effect  whatever  so  far  as  the  trustor's  equitable  estate  is  con- 
efsmed:  Stephen*  w.  Clay,  17  CaL  489;  31  Am.  St.  Rep.  328,  and  note.  Sales 
euid  convey anoes  by  trustees  are  subjects  of  the  exhanstire  monographio 
note  to  TyUr  t.  Herring,  19  Am.  St.  Bep.  266-297.  f 
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[117  MlBBOITBI,  88.] 
COVSTITUTTONAL   LaW — VaORANOT — ^iNYOLnHTART  SVRTITITDB. — ^A  Statute 

authorizing  a  vagrant,  not  accused  of  crime,  to  be  hired  for  a  specified 
period  to  the  highest  bidder,  after  a  finding  of  the  fact  of  vagrancy  by 
a  jury,  is  void,  as  being  in  conflict  with  both  the  state  and  federal  con* 
stitutions  prohibiting  "slavery  or  involuntary  servitude  except  in  pun* 
ishment  of  crime  whereof  the  party  shall  have  been  duly  convicted. " 

Habeas  Corpus  for  the  release  of  a  negro  who  was  arrested 
and  charged  with  being  a  vagrant,  and  brought  before  a  jus- 
tice of  the  peace.  A  jury  being  summoned,  the  defendant 
was  by  it  found  to  be  a  vagrant,  in  accordance  with  the  evi- 
dence adduced.  The  justice  then  issued  a  warrant  to  a  con- 
stable of  that  township  commanding  him,  after  three  days' 
public  notice,  to  hire  the  defendant  for  six  months  to  the 
highest  bidder  for  cash.  In  the  mean  time  the  defendant 
petitioned  the  supreme  court  for  a  writ  of  habeas  corpus.  The 
proceeding  under  which  defendant  was  found  to  be  a  vagrant 
was  had  under  chapter  169,  2  Revised  Statutes  of  Missouri, 
1889,  which,  so  far  as  here  material,  is  as  follows:  ^'  Sec.  8846. 
JSvery  able-bodied  person  who  shall  be  found  loitering  about 
without  visible  means  of  support  and  maintenance,  and  who 
does  not  apply  himself  to  labor,  or  some  other  honest  calling 
to  procure  a  livelihood,  and  all  able-bodied  persons  who  are 
found  begging,  or  who  quit  their  houses  and  leave  their  wives 
and  children  without  the  means  of  subsistence,  shall  be  deemed 
and  treated  as  vagrants."  **  Sec.  8848.  When  any  such  per- 
-son  is  found,  any  justice  of  the  peace  of  the  county  shall, 
upon  information,  or  from  his  knowledge,  issue  his  warrant 
to  the  sheriff  or  constable  to  bring  such  person  before  him." 
'*Sec.  8849.  If  upon  examination  it  shall  appear  that  such 
person  is  a  vagrant,  the  fact  of  vagrancy  having  been  estab- 
lished by  the  verdict  of  a  jury,  summoned  and  sworn  to  in- 
quire whether  the  person  be  a  vagrant  or  not,  the  justice  shall 
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make  out  a  warrant  directing  the  sheriff  or  constable  to  keep 
such  person  in  his  custody  until  three  days'  notice  can  b» 
given  by  advertisement,  set  up  in  the  moBi  public  places  ia 
the  county^  of  the  hiring  out  of  such  vagrant,  at  the  court- 
house door  in  said  county,  for  the  term  of  six  months,  to  the 
highest  bidder,  for  cash  in  hand.''  Section  3841,  spoken  of 
in  the  opinion,  reads  as  follows:  *^8bc.  3841.  Every  person 
who  may  be  found  loitering  around  houses  of  ill-fame,  gamb* 
ling-houses,  or  places  where  liquors  are  sold  or  drank,  without 
any  visible  means  of  support,  or  shall  attend  or  operate  any 
gambling  device  or  apparatus,  or  be  engaged  in  practicing 
any  trick  or  device  to  procure  money  or  other  thing  of  value, 
or  shall  be  engaged  in  any  unlawfuV  calling  whatever,  and 
every  able-bodied  married  man  who  shall  neglect  or  refuse  to 
provide  for  the  support  of  his  family,  and  every  person  found 
tramping  or  wandering  around  from  place  to  place  without 
any  visible  means  of  support,  shall  be  deemed  a  vagrant,  and, 
upon  conviction  thereof,  shall  be  punished  by  imprisonment 
in  the  county  jail  not  less  than  twenty  days,  or  by  fine  not  less 
than  twenty  dollars,  or  by  both  such  fine  and  imprisonment." 

F.  W.  Lehmann^  E,  S.  Oanttj  Oeorge  S,  Chrov^^  and  Oeorg^ 

Bobertson^  for  the  petitioner. 

R,  F.  Walker,  attorney  general^  for  the  state. 

•'^  Sherwood,  J.  The  validity  of  the  warrant  of  commit 
ment  is  questioned  by  petitioner's  counsel  on  two  grounds: 
1.  On  the  ground  that  the  statutory  provisions  first  above 
quoted  have  been  repealed  by  necessary  ^®  implication  re- 
sulting from  the  enactment  of  section  3841,  supra;  and  2.  That 
if  not  thus  repealed  that  they  are  unconstitutional.  Counsel 
for  the  state  denies  that  chapter  169  has  been  rej^ealed  in 
consequence  of  the  enactment  of  section  3841,  and  insists  that 
the  statutory  provisions  under  which  petitioner  was  found  to 
be  a  vagrant  are  not  obnoxious  to  any  constitutional  objec* 
tions. 

Where  one  statute  on  any  given  subject  is  in  existence,  and 
another  statute  is  passed  on  the  same  subject,  but  with  differ* 
ent  provisions,  but  yet  not  covering,  perhaps,  the  whole  sub- 
ject embraced  in  the  first  one,  and  no  repealing  words  are 
used,  it  is  sometimes  quite  difficult  to  determine  whether  the 
first  statute  is  repealed  in  whole  or  only  in  part,  or  whether 
the  provisions  of  the  second  statute  are  merely  cumulative  in 
character.    This  difficulty  confronts  us  in  the  present  instance* 
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Ity  however,  chapter  169,  a  part  of  which  has  been  quoted, 
baa  been  repealed  as  a  result  of  the  subsequent  enactment, 
then  clearly  the  justice  was  without  jurisdiction  in  the  prem- 
ises; the  same  effect  follows  if  the  statute. on  which  his  au- 
thority is  supposed  to  rest  is  violative  of  the  organic  law. 

This  being  the  case,  it  is  thought  best  to  assume,  for  the 
purpose  of  this  discussion,  that  the  position  of  the  state  is  cor- 
rect— that  chapter  160  has  not  been  repealed — as  by  so  doing 
the  merits  of  this  cause  can  be  more  satisfactorily  reached 
than  if  the  discussion  should  proceed  on  the  theory  that  the 
statute  in  question  were  no  longer  in  force  in  consequence  of 
the  passage  of  the  subsequent  act;  and  should  it  be  deter- 
mined that  chapter  169  is  invalid  on  constitutional  grounds, 
then  of  course  all  necessity  for  determining  its  repeal  or  non- 
repeal  is  thereby  obviated. 

Pursuing  the  course  indicated,  let  comparison  be  instituted 
between  the  statute  and  the  constitution  in  **  order  to  settle 
the  question  whether  the  former  is  in  conflict  with  the  latter. 

Section  2  of  article  1  of  the  constitution  of  this  state 
adopted  July  4,  1866,  declares  **  that  there  cannot  be  in  this 
etate  either  slavery  or  involuntary  servitude,  except  in  pun- 
ishment of  crime,  whereof  the  party  shall  have  been  duly 
convicted.** 

This  section  has  now  become  section  81  of  article  2  of  our 
present  constitution,  and  is  substantially  a  literal  transcript 
of  a  like  provision  contained  in  the  ordinance  of  1787,  penned 
by  the  hand  of  Thomas  Jeflerson,  and  this  in  substance  is 
section  1  of  the  thirteenth  amendment  to  the  constitution  of 
the  United  States. 

That  petitioner  has  been  guilty  of  no  crime  stands  conceded 
by  the  state,  as  indeed  it  must  have  been,  considering  the 
terms  of  the  statute  under  which  proceedings  were  had  against 
him.  That  those  proceedings,  if  allowed  to  reach  their  antic- 
ipated and  ultimate  development,  would  result  in  the  impris* 
on  men  t  of  the  petitioner,  in  his  being  subjected  to  involuntary 
servitude  and  to  punishment,  is  equally  clear,  for  imprison* 
ment  occurs  whenever  another  is  detained  or  deprived  of  the 
power  of  locomotion  against  his  will;  involuntary  servitude  is 
but  the  condition  of  a  person  compelled  to  do  service  for  an- 
other, and  punishment  is  ''  the  penalty  for  transgressing  the 
law":  Wharton's  Law  Dictionary;  or  it  is  any  evil  or  incon- 
venience consequent  upon  crime  or  misdemeanor:  4  Black- 
stone's  Commentaries,  7. 
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So  that  the  constituent  elements  of  this  case  are:  Impris- 
onment, punishment,  and  involuntary  servitude  without  any 
charge,  proof,  or  legislative  enactment  establishing  the  act  of 
petitioner  to  have  been  a  crime. 

The  question  then  is,  can  a  statute  which  authorises  such 
proceedings  as  are  here  brought  under  review  stand  before  the 
prohibitions  of  our  state  and  federal  constitutions?  In  this 
investigation  it  is  needless  to  *^  cite  authorities  like  that  of 
Byera  v.  Commonwealth^  42  Pa.  St.  89,  which  assert  familiar 
rulings  in  regard  to  the  arrest  and  commitment  of  vagrants, 
or  professional  thieves  when  about  to  ply  their  vocation,  for 
in  those  cases  the  constitutional  point  now  in  hand  was  neither 
involved  nor  passed  upon.  Precedents  precisely  in  point 
have  not  been  found,  but  petitioner's  counsel  have  cited  some 
cases  which  are  analogous  to  the  present  one. 

Thus  in  an  early  case  in  Indiana  it  was  ruled  that  though 
an  adult  negress  had  voluntarily  bound  herself  by  indenture 
and  for  a  valuable  consideration  to  serve  the  obligee  for  the 
term  of  twenty  years,  yet  it  would  not  be  enforced  upon  her, 
because  to  do  so  would  be  to  impose  upon  her  *'  involuntary 
servitude"  in  violation  of  the  constitution  of  that  state:  ClarVi 
case,  1  Blackf.  122;  12  Am.  Dec.  213. 

In  Turner^ 8  case^  1  Abb.  (U.  S.  C.  C.)  84,  the  petitioner  was 
a  young  negress  who  was  indentured  to  her  former  master 
until  she  should  become  eighteen  years  of  age.  Under  the 
law  of  Maryland,  persons  thus  apprenticed  were  allowed  to  be 
assigned  and  transferred  at  the  will  of  the  master  to  any  person 
in  the  county,  the  authority  of  the  master  over  such  an  ap- 
prentice was  described  as  a  "property  and  interest,"  and  in 
other  important  particulars  differed  from  indentures  prescribed 
for  white  apprentices,  and  upon  this  it  was  held  on  habeoi 
corpvs  that  such  an  apprenticeship  was  involuntary  servitude 
within  the  meaning  of  the  first  clause  of  the  thirteenth 
amendment  of  the  federal  constitution,  and  tho  petitioner  was 
discharged. 

In  the  Slaughter  Houses  cases^  16  Wall.  36,  and  in  the  CM 
Bights  cases,  109  U.  S.  36,  it  was  held  that  while  the  thirteenth 
amendment  was  primarily  intended  to  abolish  African  slavery, 
yet  it  was  broad  enough  to  extend,  and  did  extend,  to  every 
form  of  involuntary  •*  servitude  within  the  United  States, or 
within  their  jurisdiction  whether  the  rights  involved  were 
tlione  of  the  white  or  of  other  races.  Touching  the  amend- 
ment now  under  discussion,  an  eminent  jurist  says: 
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**  Throughout  the  land  involuntary  servitude  is  abolished 

by  constitutional  amendment,  except  as  it  may  be  imposed 

in  the  punishment  of  crime.     Nor  do  we  suppose  the  exception 

^vrill  permit  the  convict  to  be  subjected  to  other  servitude  than 

■euch  as  is  under  the  control  and  direction  of  the  public  au« 

4horities  in  the  manner  heretofore  customary.    The  laws  of 

*the  several  states  allow  the  letting  of  the  services  of  the  con« 

^icts,  either  singly  or  in  numbers,  to  contractors  who  are  to 

employ  them  in  mechanical  trades  in  or  near  the  prison,  and 

^nder  the  surveillance  of  its  officers;  but  it  might  well  be 

doubted  if  a  regulation  which  should  suffer  the  convict  to  be 

placed  upon  the  auction  block  and  sold  to  the  highest  bidder, 

either  for  life  or  for  a  term  of  years,  would  be  in  harmony 

^itb  the  constitutional  prohibition":  Cooley  on  Constitutional 

Limitations,  6th  ed.,  863. 

In  this  case  it  will  be  observed  that  just  what  Judge  Cooley 
supposed  might  be  within  the  range  of  possibility  would  have 
occurred  but  for  the  intervention  of  this  court.  The  case  he 
puts,  however,  is  in  relation  to  suffering  a  ''convict  to  be 
placed  on  the  auction  block  and  sold  to  the  highest  bidder.'' 
If  such  a  proceeding  would  fall  under  the  ban  of  constitutional 
prohibitions,  then  a  fortiori  would  a  like  result  follow  wherCi 
as  here,  the  proposed  object  of  sale  has  not  been  so  much  as 
accused  of  crime. 

The  ** convict"  may  lawfully  be  condemned  to  involuntary 
45ervitude,  to  imprisonment  in  punishment  of  his  crime;  not 
«o  with  one  in  similar  circumstances  to  those  of  petitioner. 
Doubtless  he  might  be  proceeded  against  and  punished  under 
the  provisions  of  **  section  8841,  which  makes  the  act  of 
being  a  vagrant  punishable  as  a  crime;  but  in  no  other  way, 
if  obedience  is  due  to  express  constitutional  prohibitions. 

The  premises  considered,  we  hold  that  the  law  under  which 
petitioner  is  restrained  of  his  liberty  contravenes  the  constitu* 
tion  of  the  United  States  and  of  this  state,  and  he  is  therefore 
•entitled  to  be  discharged,  and  it  is  so  ordered.    All  concur. 

Yaqravct, — Statates  relating  to  vagrancy  nsnally  define  a  vagrant  to  bs 
•an  idle  person  who  roams  about  from  plaoe  to  place  withoat  any  certain  oall* 
ingt  begging,  or  living  withoot  labor  or  Tisible  means  of  supports  This  la 
mXbo  the  common-law  definition.  Vagrancy,  then,  is  distingnished  from  dis- 
•orderly  condnct  and  breaches  of  the  peace,  and  includes  only  such  cases  of 
▼agabondage  as  are  known  to  the  common  law.  Its  statutory  definition  eaa- 
jnot  be  enlarged  by  municipal  ordinance:  In  re  Way,  41  Mich.  299. 

SUUuteB  Duigned  to  Suppren  Vagrancy,  if  in  derogation  of  the  right  to  m 
fair  and  public  trial  and  to  protection  against  oppressive  and  irregular  action. 
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miMt  be  itriotly  ooattnied:  In  re  Waff,  41  IGcIl  S9Q;  Ptopk  ▼.  Turner^  65- 
lU.  280;  8  Am.  Rep.  648. 

A  ftUtiiite  aatborinag  two  OTeiaeeri  of  the  poor,  by  wxitLo^  asder  tiiflir 
hands,  to  oommit  Tagrante  and  panpera  to  ihe  workhouse  withoofc  tzial  i» 
▼oid,  as  being  in  Tiolation  of  fhe  fourteenth  amendment  to  the  ooostitatioB 
of  the  United  States:  Portland  t.  Bangor,  66  Me.  120;  90  Am.  Rep.  681. 
Althongh  it  has  been  held  that  the  state  has  no  power  to  oommit  a  obild 
who  is  gnilty  of  no  orime  to  a  reform  school  on  the  mere  allegatioii  that  ho 
is  destitute  of  proper  parental  care,  and  is  growing  np  in  mendicancy,  igno- 
rance, idleness,  aud  vice:  Peopler,  Turner,  65  III.  280;  8  Am.  Hep.  645;  yet- 
it  is  now  well  settled  by  nnneroos  eases  in  Illinois,  as  well  as  in  other  states, 
that  ths  commitment  of  dissolnto  and  vsgabond  children  to  indnatrial  or  re* 
form  schools,  withont  trial  by  jury  or  oonriotion  of  crime,  does  not  depiivw 
them  of  their  personal  liberty  in  a  constitotional  sense.    Under  statutes  of 
this  character  due  provision  is  always  soade  for  the  protection  of  all  jnst 
rights,  and  the  institution  is  not  a  prison,,  bat  a  schooL    The  aending  of 
children  there  to  be  taken  care  of  nnder  a  proper  manager  or  goardian,  who 
otherwise  has  no  control  orer  them,  is  not  to  be  regarded  as  panishBientL 
The  restraint  of  liberty  in  each  institution  ii  no  mors  than  ia  fonnd  in  any 
well-ref;ulated  schooL     Such  degree  of  restraint  is  necessary  to  the  proper 
education  of  such  children,  and  is  in  no  sense  an  infringement  on  the  inherent 
and  inalienable  right  of  personal  liberty:  In  re  Ferrier,  103  111.  367;  42  Am. 
Rep.  10;  Countp  of  McLean  ▼.  Bnmphrt^  104  111.  878;  Milwaukee  Indusirimi 
Bdiool  v.  Supervieore,  40  Wis.  328;  22  Am.  Rep.  702;  Both  v.  Houee  ftf  Refuge^ 
31  Md.  329;  PevgU  v.  Ntw  York  Catholic  Protectory,  101  N.  Y.  Id5;  Cincm- 
nati  House  qf  Refuge  ▼.  JRyan,  37  Ohio  St.  197;  Famkam  ▼.  Pierce,  141  Mass. 
203;  55  Am.  Rep.  452;  Ex  parte  Crouee,  4  Whart  0.     Under  a  statnte  em« 
powering  a  grand  jury  to  make  a  return  in  writing,  authorizing  the  oommit* 
ment  of  a  minor  who  is  vicious,  idle,  and  abandoned  to  a  ''stote  refoma 
farm,"  without  trial,  the  court  said:  *'The  proceeding  is  purely  statatory^ 
and  the  commitment,  in  cases  like  the  present,  is  not  designed  as  a  pnnish* 
men':  for  crime,  but  to  place  minors  of  the  description,  and  for  the  cansea 
specified  in  ths  statute,  nnder  the  guardianship  of  the  pnblie  authorttiea 
named,  for  proper  care  and  discipline,  until  they  have  reformed  or  arrive  at 
the  age  of  majority.     The  institution  to  which  they  are  oommittod  ia  a 
school,  not  a  prison;  nor  is  the  character  of  their  detention  affected  by  the 
fact  that  it  is  also  a  place  where  juvenile  convioto  may  be  sent  who  would 
otherwise  be  condemned  to  confinement  in  the  common  jail  or  penitontiary: 
Preeeott  v.  Stale,  19  Ohio  St.  184-188;  2  Am.  Rep.  388. 

Biyht  to  Trial  by  Jury, — ^A  stetnte  conferring  jurisdiction  upon  a  jnstioa 
of  the  peace  to  try,  convict,  and  commit  to  a  prison,  or  honss  of  correction, 
vagrant  or  disorderly  persons,  without  the  intervention  of  a  jury,  ia  oonsti* 
tutional,  and  not  in  violation  of  the  constitutional  guarantee  of  trial  by  jury. 
The  declaration  that  an  accused  "party  is  entitled  to  a  speedy  trial  by  an 
impartial  jury  must  be  understood  as  referring  to  snoh  orimes  and  aoonsa- 
tions  as  have,  by  the  regular  course  of  the  law  and  the  established  oiodea  of 
procedure,  as  heretofore  practiced,  been  the  aubjecte  of  jury  triaL  It  ooold 
never  have  been  intended  to  embrace  every  species  of  aconsatioa  involving 
either  criminal  or  penal  consequences."  The  exercise  of  sndi  annunary 
jurisdiction,  and  the  infliction  of  the  punishment  prescribed  by  the  alatato 
in  such  cases,  without  a  trial  by  jury  of  twelve  men,  is  not  regarded  any 
where  as  being  in  violation  of  fundamentel  guarantees  of  the  righto  and  lib* 
erties  of  the  people:  State  v.  Oienn,  54  Md.  572-^699  ot  seq.,  where  the  qnee- 
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fa  twitiwd  at  grtfti  langth;  OommmwaOlk  ▼.  FnQSnooy^  5  BfaiB.  516L  It 
^tlie  statoto  proTidaa  thai  upon  an  aoenMtion  of  vagrancy  tha  aoooaod  ihaU 
!»•  tried  by  a  Jury  oompaaed  of  a  leaa  aambar  than  twalTa»  it  ia  oonaiitiii* 
Atonal,  and  the  aoanaad  ia  not  antitlad  as  of  right  to  be  tried  before  ii  ooin- 
•non-law  jury  oompoaed  of  twelve  men:  Alien  ▼•  StaiM,  61  Ga.  264;  In  ra 
J^errier,  103  HL  867;  42  Anu  Rep.  la  In  the  Utter  oaae  it  waa  said:  *<Thia 
M  not  a  proeeeding  aooording  to  the  ooane  of  the  ooBDinon  law,  in  whieh  the 
eight  to  a  tciai  b|y  lory  iagnaiaateed*  hot  the  proeeeding  ii  a  atatatory  on^ 
-•  •  •  •  and  'in  thoae  eaaea  which  were  not  formerly  triable  by  jury,  if  the 
iegialaiue  proride  for  each  tciai  now,  they  may  doabtleia  provide  a  atata- 
tory tribunal  oompoaed  of  any  Dumber  of  peEaoD%  and  no  qnaation  of  eon- 
«titotional  power  or  right  coald  anaew"*  Oooley  on  Constitutional  Limita* 
«Bon%  31fl^  ia  to  the  aama  efieot 

SvmonMar  ov  Ihwocuir'.— An  indioiment  oha^ng  vagrancy  ia  m4 
■■fllaianli  if  it  merely  ehargea  that  the  aoeoaed  ia  a  vagrant  within  the  meaa* 
ing  of  the  law.  The  statutory  eonetitaentB  of  the  offense  must  be  alleged  ia 
l^ain  and  inlelligible  worda»  so  aa  to  i^^priaa  the  aocnsed  of  the  ehaiga 
^ainat  hims  Wmikm  v^  Aaia,  12  Tex.  App.  117.  An  indiotment  whieh  al* 
that  defendanV  having  aa  visible  meana  of  support,  did  unlawfully  fail, 
and  aeglaet  ta  apply  himaaif  to  soma  heaeet  oalling^  and  did  loiter 
mround  drinkingoaaloona  and  gambling-houses,  is  good  and  aaffideat  gensr<» 
4dly  to  eharge  vagrancy:  ^itMon  v.  SkUe,  2  Lea,  168;  State  v.  Cumminet  7S 
Ind.  261.  Under  a  statute  which  enumerates  in  several  groups  certain  acta 
^rhieh  shall  constitute  vagrancy,  an  indictment  charging  all  of  the  acta  speci* 
fied  in  one  of  these  grenpe  is  sufficient*  although  it  also  states  some  of  the 
suiditional  acta  apecified  in  other  and  independent  groups:  Ad  jMris  Jfo 
<7arthif9  72  CaL  884.  An  indictment  for  vagrancy,  charging  that  defendanti 
^^  having  a  family,  did  abandon  his  family,  and  left  and  leavea  them  in  daa« 
^er  of  Ttecoming  a  burden  to  the  public,'*  is  insufficient;  it  riiould  also  charge 
hie  ability  to  contribute  to  their  support  by  his  means,  or,  being  an  able* 
bodied  person,  by  his  industry:  Bmilo  v.  State,  49  Ala.  22.  The  indictment 
ahonld  also  charge  that  the  defendant  is  able  to  labor,  and  that  he  or  aha 
aeglecte  to  apply  himself  or  herself  to  some  honest  occupation.  And  in 
charging  that  he  or  she  is  endeavoring  to  maintain  himself  or  herself  by  un« 
lawful  means,  the  indictment  must  state  what  the  unlawful  meana  are:  ^lols 
▼.  Calmer,  66  K.  C.  839. 

SuTFiouHGr  or  Bvidbnob. — Under  an  indictment  for  vagrancy,  the  evi- 
denoe  in  order  to  j,uatify  a  conviction  mast  satisfactorily  show  that  the 
aocnaed  being  able  to  work  failed  and  refused  to  do  so  within  the  period 
atated  in  the  indictment,  and  that  he  had  no  visible  means  of  support:  Bidt§ 
▼.  Siale,  76  Ga.  826.  Evidence  in  other  elements  sufficient  which  only 
ahowa  that  the  defendant  "looked  as  tbongh  he  was  able  to  work"  wiU 
not  support  a  conviction:  Waken  v.  Staie,  62  Ga.  674.  Satisfactory  proof 
-that  a  female  ia  a  oommon  prostitute  and  idle  person  ii  not  sufficient  to  an« 
thoriae  her  conviction,  as  under  the  statute  it  must  also  be  proved  that  such 
Ipecaon  has  no  lawful  employment  whereby  to  maintain  herself  and  no  visible 
aaeaaa  of  support:  People  v.  Fwhes,  4  Park.  C.  C.  611.  Evidence  that  an 
incorrigible  son  disobeys  the  lawful  commands  of  his  mother,  and  abeents 
himself  from  home  without  her  consent  is  not  sufficient  to  convict  him  of 
iPBipaaoy  £  Inre  Csan^  64  Hew.  Pr.  482.  A  minor  supported  by  her  parents 
-who  have  an  honeat  occupation  cannot  be  convicted  cl  vagrancy  on  proof 
that  ahe  is  a  lawd  woman  alone:  Taykr  v.  StaU,  69  Ala.  19.    Bvidenea 
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showing  that  for  two  j9U%  the  defendant  haa  been  able  to  work,  bnt  baa  not 
worked,  and  that  he  haa  no  property  to  anpport  him,  ia  anffieioDt  to  anstaia 
ft  oouviction  of  vagrancy:  iVios  t.  jttctfe;  67  Oa.  723. 

Evidence  that  for  a  oertain  period  prior  to  the  trial  the  defendant  waa  an  idlr 
person  without  visible  means  of  support,  living,  withont  lawful  employment^ 
in  a  bawdy  house  and  doing  nothing  but  walking  on  the  atreet  with  other  giilv 
from  such  house,  !■  sufficient  to  authorise  a  conviction  of  vmgimnoy:  Oom^ 
monweaUh  v.  Carter^  106  Maaa.  17.  It  ia  sufficient  in  oases  of  vagrancy  to 
prove  that  the  offense  charged  waa  committed  during  a  substantiai  part  of 
the  time  named  in  the  indictment:  CommonweaUh  v.  Lord^  147  ICaaa.  896. 

Arrests  for  Vagranqf  WUhtmi  Warrani  are  generally  unlawful  and  ea» 
rarely  be  justified:  In  re  Waff,  41  Mich.  899. 

False  ImprisonmenL — ^If  the  statute  expressly  confers  jurisdietioii  of  the 
offense  of  vagrancy  upon  Justices  of  the  peaoe,  and  nnthonaaa  tiie  oommit- 
ment  of  the  offender,  such  commitment  is  not  unlawful  and  does  not  consti* 
tute  false  imprisonment:   WolcoU  ▼•  Barman,  8  Wya  836. 

Vagrancy  as  Oround  far  Diworee, — ^Under  a  statute  making  n  TagsboaA 
husband's  failure  to  support  his  family,  though  physioially  able  to  do  so^  a 
ground  for  divorce,  the  fact  that  ho  fails  to  support  a  member  of  his  family* 
for  reasons  justifiable  or  otherwise^  ia  not  ground  for  divoross  2>iifcr  ?» 
Dwyer^  26  Mo.  App.  647. 


Leonard  v.  Sparks. 

[117  MnKyuBi,  108.] 

Jvdombhtb  bt  Default^Collatxsal  Attack— Koncs.— A  Jndgmont  hj 
default  in  a  condemnation  proceeding  in  which  the  defendant  waa  per* 
soually  served  with  process  five  days  before  the  return  day  is  not^sub* 
ject  to  successful  attack  collaterally  on  the  ground  that  the  stotuto 
requires  '*at  least  six  days'  notice." 

JusTiCBS*  JuDOMSNTB — JuBisDiCTioN— PKB»UMmoN. — If  the  faoto  touching 
the  acquisition  of  jurisdiction  are  fully  disclosed,  judgments  of  justioss 
of  the  peace,  so  f ar  aa  collateral  attack  is  concerned,  are  rsgarded  aa 
less  favorably  than  those  of  courts  having  more  extensive  powers. 

Eminent  Domain — Condemnation  Pboobedinos — Oollatbral  Attack.— > 
Proceedings  of  a  judicial  nature  to  acquire  land  for  a  pnblie  use,  when 
collaterally  attacked,  are  to  be  viewed  and  construed  with  the  benefit 
of  the  same  presumptions  of  validity  and  regularity  ascribed  by  law  to 
other  proceedings  before  the  same  courts  or  officers. 

Eminent  Domain — Condemnation  Proceedings — Collateral  Attack.— 
Although  the  record  and  judgment  in  proceedings  to  open  a  street  do- 
not  affirmatively  show  that  the  jury  waa  composed  of  *'  disinterested 
freeholders,"  aa  required  by  law,  yet  such  proceedings  are  presumed  to 
be  regular,  and  the  judgment  cannot  be  collaterally  attacked. 

Public  Officers,  Presumption  in  Favob  of  Acts  or. ^In  the  absence  of 
any  showing,  it  is  presumed  that  a  public  officer's  action  ia  oorrectily 
taken,  and  that  he  has  complied  with  all  the  requiremento  of  law. 

Knme$^  Holmes^  and  KrarUhoff^  and  MeDaugal  and  Sebne, 
for  the  appellant. 

D.  D.  DugginSf  for  the  respondent 
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^^  Barclay,  J.  October  5, 1887,  defendant  Bold  to  plains 
tiff  a  piece  of  land  in  Kansas  City,  Missouri,  by  deed  of  gen* 
eral  warranty  with  covenants  implied  by  the  words  "grant, 
bargain,  and  sell":  .Rev.  Stats.,  1879,  sec.  675;  Rev.  Stats., 
1889,  sec.  2402. 

The  present  action  is  based  on  those  covenants,  to  recover 
of  defendant  the  amount  of  certain  special  taxes  paid  by  plain* 
tiff  iu  1888,  to  relieve  the  land  of  the  lien  imposed  thereby. 

These  special  taxes  were  for  '^benefits"  assessed  against 
the  property  in  a  proceeding  to  open  a  street  in  Kansas  City. 
The  only  issue  in  the  case  is  that  of  the  validity  of  the 
Bpecial  taxes.  Defendant  claims  that  the  proceedings  in 
which  they  were  levied  are  wholly  void  as  to  Mr.  Bouton,  who 
then  was  the  owner  of  the  land,  and  to  whom  defendant  was 
Buccessor  in  title.  That  claim  was  submitted  to  the  circuit 
court  upon  a  stipulation  in  the  nature  of  an  agreed  case,  the 
essential  features  of  which  will  appear.  The  court  found  for 
defendant,  and  the  plaintiff  took  the  ruling  to  the  Kansas 
City  court  of  appeals  for  review.  The  judges  of  that  court  did 
not  agree  in  their  conclusions  upon  it,  and  certified  the  case 
to  the  supreme  court  in  accordance  with  the  constitutional 
dircjptions  on  that  subject:  Constitutional  Amendment,  1884, 
Bee  6. 

The  condemnation  proceedings  in  question  were  founded 
upon  the  Kansas  City  charter  of  1875  (Sess.  ^^^  Laws,  1875, 
p.  196,  and  following).  Two  main  objections  are  urged 
against  them,  it  being  conceded  that  iu  other  respects  they 
were  regular  throughout. 

1.  It  is  said  that  the  assessment  of  benefits  is  void  because 
the  owner  of  this  property  was  served  with  process  five  days 
before  the  day  named  for  his  appearance,  while  the  charter 
required  *'  at  least  six  days"'  notice:  Sess.  Acts.,  1875,  sec.  2, 
p.  245. 

The  proceedings  were  taken  under  an  ordinance  of  the 
city  of  Kansas,  January  18,  1887,  to  open  Elma  street,  and 
followed  the  usual  course;  first,  before  the  mayor,  and  later 
in  the  circuit  court,  upon  an  appeal  thereto  by  one  of  the 
other  parties.  Mr.  Bouton  did  not  at  any  time  appear  in 
the  case  in  response  to  his  notice.  Finally  a  judgment  was 
Tendered,  confirming  the  verdict  of  a  jury  which  had  assessed 
damages  in  favor  of  the  parties  whose  land  was  acquired  for 
public  use,  and  various  items  for  '*  benefits'*  against  property 
in  the  vicinity,  including  that  of  Mr.  Bouton^ 
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From  the  most  eaeiial  glance  at  the  record,  it  appears  thai 
the  proceeding  waa  one  of  a  class  which  the  mayor  and  circuit 
court  had  power  to  hear  and  determine.  It  waa  a  case  ior 
Tolving  the  use  of  that  judicial  power  committed  by  law  to 
those  functionaries.  They  had  jurisdiction  of  its  subject 
matter,  according  to  the  principles  declared  in  many  deci- 
sions: Waller  y.  Likens  (1857),  24  Ma  298;  Patim  ▼.  Weighs 
man  (1878),  61  Mo.  432;  Hagtrman  ▼.  SwUon  (1887),  91  Me. 
631. 

But  was  complete  jurisdiction  obtained  o?er  Mr.  BoutonT 
The  latter  personally  receiTed  an  oflBoial  command  to  appear 
ill  the  condemnation  case  before  the  mayor  at  a  time  named. 
Tlie  notice  itself  was  valid  and  regular,  in  the  prescribed 
statutory  form,  and  duly  served  on  Mr.  Bouton  within  the 
territorial  jurisdiction  of  the  mayor.  Mr.  Bouton  waa  entitled 
>M  by  law  to  six  days'  notice;  but  the  mayor  would  have 
had  jurisdictioD  over  him  if  he  had  appeared  without  any 
notice^  as  he  might  have  done. 

So,  also,  might  he  have  objected  to  the  shortneee  of  the 
service  and  have  asserted  his  right  to  the  full  six  days'  notice 
by  moving  at  the  proper  time  to  make  that  objection.    But 
he  did  not  see  fit  to  do  so.    He  was  as  competent  to  waivs 
the  full  length  of  time  of  service  as  he  was  to  appear  without 
any  notice  whatever.    The  personal  service  of  the  process  of 
the  court  brought  the  judicial  power  of  the  latter  to  bear  upon 
him.    He  had  his  *'  day"  to  object  to  the  process,  if  be  did 
not  deem  it  sufficient  because  not  timely,  or  for  any  other 
resRon;  but  he  did  not  avail  himself  <rf  that  opportunity.    He 
certainly  could  not,  by  ignoring  the  command  of  the  writ,  de- 
prive the  court  of  authority  to  determine  as  to  the  sufficiency 
of  its  service.    It  was  for  the  court,  not  the  party,  to  decide 
whether  or  not  it  was  sufficient.    It  held  it  to  be  good,  and 
rendered  judgment  accordingly.    In  contemplation  of  law, 
Mr.  Bouton  was  before  the  court,  for  be  had  been  personally 
summoned  to  appear  there,  and  might  have  done  so.    If  the 
call  for  his  appearance  was  too  sudden,  the  court's  ruling  that 
it  was  adequate  may  be  error,  which  could  have  been  rectified 
by  seasonable  and  direct  moves  for  that  purpose,  but  such 
error  could  not  defeat  the  court's  jurisdiction  to  render  a  j«d|* 
ment  conclusive  upon  him,  or  subject  that  judgment  to  so^ 
cessful  attack  collaterally. 

A  broad  distinction  is  to  be  drawn  between  cases  whMe  ne 
service  on  defendajat  appears  and  those  in  which  eervioe  ii 
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6hown«  but  where  it  is  in  some  respect  deficient  or  irregular* 
lu  the  latter  cases,  jurisdiction  attaches,  subject  to  be  de* 
ieated  by  objections  to  the  irregularity,  interposed  in  season 
in  some  direct  manner.  ^^^  In  the  former  class,  jurisdiction 
is  not  obtained,  if  the  law  requires  service. 

Where  the  facts  touching  the  acquisition  of  jurisdiction  are 
'bitty  disclosed,  the  principles  of  law  governing  liability  to 
-collateral  attack  are  applied  no  less  favorably  to  judgments 
of  justices  of  the  peace  than  to  the  adjudications  of  courts 
liaving  more  extensive  powers. 

We  conclude,  therefore,  that,  on  principle,  the  shortness  of 
tlie  service  on  Mr.  Bouton  furnishes  no  substantial  ground^  in 
the  present  action,  to  deny  effectiveness  to  the  judgment  in 
the  condemnation  casa 

We  have  so  far  treated  the  question  as  an  original  one;  bnt 
ti&ere  are  expressions  of  opinion  upon  it^  in  adjudged  cases  in 
t^iis  state,  which  should  be  noted. 

In  Ferryman  v.  State  (1843),  8  Mo.  208,  the  court  was  called 
on  to  decide  upon  the  validity  of  a  justice's  judgment  by  de- 
iiittlt)  where  the  return  showed  merely  that  the  summons  bad 
been  served  **  by  acknowledgment"  The  judgment  was  held 
^ood,  against  collateral  assault,  the  court  observing:  '*If  the 
defendant  had  no  notice  of  the  proceedings  against  him  be- 
ibre  the  justice  of  the  peace,  the  judgments  were  clearly  void. 
But  if  notice  was  actually  given,  and  the  return  of  the  con- 
stable established  that  fact,  though  the  return  might  not  be 
in  conformity  to  the  statute,  the  principle  would  not  apply. 
The  party  might  have  set  aside  che  return  in  the  justice's 
court,  or  upon  appeal,  have  reversed  the  judgment,  but  the 
judgment  cannot  be  questioned  in  a  collateral  proceeding." 

That  decision  was  followed  in  Jeffries  v.  Wright  (1873),  61 
AIo.  215,  in  which  an  entry,  in  the  justice's  transcript,  that 
the  summons  had  been  returned,  *'as  served,"  was  held  to 
sufficiently  establish  jurisdiction  acquired  over  defendant 
personally. 

^^^  A  similar  ruling  had  already  been  rendered  on  a 
JQstice's  judgment  in  Norton  v.  Q^imby  (1870),  46  Mo.  391, 
where  the  language  in  regard  to  the  service  was,  **  returned 
executed  as  the  law  directs,"  and  in  Wihon  y.  Jaekeon  (1847), 
10  Ma  829,  the  same  conclusion  was  announced  in  respect 
of  a  judgment  of  a  "  superior  court  '*  in  Virginia,  based  on 
a  return  of  the  summons  **  executed." 

In  Crawley  v.  Wallace  (1848),  12  Mo.  143,  the  retom  of  a 
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constable  failed  to  sbow  that  the  service  of  summons  upoQ 
defendant  (in  a  justice's  court)  was  made  in  the  proper  town* 
ship  to  confer  jurisdiction;  but  the  court  held  that|  though 
the  return  might  have  been  quashed  for  insufficieDcy,  the 
judgment  was  not  void  in  a  collateral  suit. 

The  same  conclusion  was  reached,  touching  the  purport  of 
a  like  return  upon  the  process  of  a  county  court  in  Vir* 
ginia,  questioned  collaterally  in  this  state:  Slate  y.  WUUamr 
$on  (1874),  67  Mo.  198. 

Sims  V.  Gray  (1877),  66  Mo.  616,  decided  that  a  judgmeDt 
of  the  probate  court,  prematurely  entered,  was  not  ▼oid,  the 
court  saying  that  ^*  a  judgment  rendered  after  notice,  but 
sooner  than  it  should  have  been  rendered,  according  to  the 
rules  of  law  or  the  practice  of  the  court,  is  simply  an 
irregular  judgment." 

The  same  view  has  been  taken  of  judgments  prematurely 
given  by  the  circuit  courts:  BransUtter  v.  Rives  (1864),  84 
Mo.  818;  BaUey  v.  MeOinniee  (1874),  67  Mo.  862. 

In  Thompson  v.  Chicago  etc.  By.  Co.  (1892),  110  Mo.  147,. 
the  second  division  unanimously  ruled  that  where  the  law  re* 
quired  that  service  of  process,  in  a  condemnation  case, 
should  include  the  delivery  to  defendant  of  a  copy  of  the 
petition,  the  failure  to  deliver  the  copy  rendered  the  service 
and  judgment  irregular,  but  not  void  when  colUterally  ^^* 
assailed.  To  support  that  position  Freeman  on  Judgments, 
section  126,  was  referred  to  in  the  divisional  opinion.  In 
the  passage  thus  approved  we  find  the  following:  "A  service 
of  process,  defective  in  giving  four  days'  notice  when  the  law 
required  five  days'  notice,  is,  nevertheless,  sufficient  to  sup* 
port  the  judgment  of  a  justice  of  the  peace.'' 

But  there  are  decisions  in  Missouri  having  a  decided 
tendency  to  the  contrary  of  those  already  noticed. 

In  Sanders  v.  Rains  (1847),  10  Mo.  770,  a  justice's  sum* 
mons,  returnable  within  a  shorter  period  than  that  fixed  by 
law,  was  held  to  invalidate  totally  the  judgment  which  fol* 
lowed  it  The  decision  itself  appears  to  intimate  a  distinc- 
tion between  the  effect  of  judgments  resting  on  process 
void  on  its  face  for  want  of  obedience  to  positive  law,  and 
that  of  judgments  based  on  process,  originally  valid,  but  de* 
fectively  or  irregularly  served,  which  later  point  is  the  sub* 
ject  of  our  present  consideration. 

Moreover,  the  conclusion  there  announced  is  partly  placed 
on  the  ground  that  '*  the  same  principle  whieh  authorized  a 
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court  to  hold  a  writ  of  execution  void,  because  it  was  made 
returnable  in  sixty  instead  of  ninety  days,  must  apply  with 
much  greater  force  to  a  summons."  That  very  ruling  in  re» 
gard  to  executions  was,  indeed,  shortly  afterwards  made  hj 
the  same  learned  judge:  Stevens  v.  Chouteau  (1848),  11  Mo. 
382,  49  Am.  Dec.  92.  But  since  then  it  has  been  totally  dis-^ 
carded  in  Norton  v.  Quimby  (1870),  45  Mo.  388. 

The  case  of  Beech  ▼.  Abbott  (1834),  6  Vt.  586,  cited  in  San- 
den  V.  Rainsy  10  Mo.  770,  goes  no  further  than  to  hold  that  iu 
the  absence  of  any  notice  a  justice's  judgment  in  an  action  of 
trover  is  void;  a  proposition  undisputed;  but  in  that  same- 
state  it  has  been  plainly  ruled  that  '^  it  was  never  supposed 
before  that,  because  ^^*  the  proper  time  was  not  given  to  a 
defendant  to  prepare  for  trial,  the  whole  proceedings  were 
rendered  utterly  void":  Hammond  v.  Wilder  (1853),  25  Vt. 
346. 

Another  precedent  on  which  Sanders  v.  Rains  (1847),  10 
Mo.  770,  rests  is  Orumon  v.  Raymond  (1814),  1  Conn.  40^ 
6  Am.  Dec.  200,  which  can  be  best  described  shortly  as  holding 
precisely  the  contrary  doctrine  to  that  stated  in  the  first  point 
in  tlie  official  syllabus  to  Melcher  v.  Scruggs  (1880),  72  Mo. 
406,  since  repeated  in  StaU  v.  Devitt  (1891),  107  Mo.  576;  2» 
Am.  St.  Rep.  440. 

It  should  be  further  borne  in  mind  that  the  Sanders  deci-- 
sion  was  pronounced  by  a  divided  court.  Judges  Napton  and 
McBride  uniting  in  it.  Judge  Scott  dissenting.  It  does  not 
deal  with  the  facts  now  in  judgment,  where  the  summons,  ae 
issued,  was  entirely  regular,  and  the  service  personal,  but 
without  the  full  interval,  before  the  appearance  day,  which 
the  law  afforded  to  defendant.  We  have  so  fully  discussed 
that  case,  and  now  mention  another,  Williams  v.  Bower  (1858), 
26  Mo.  601,  merely  because  both  are  cited  as  the  authoritative 
basis  for  the  decision  next  mentioned. 

In  Howard  v.  Clark  (1869),  43  Mo.  844,  it  was  said  that 
a  judgment  by  default  rendered  upon  service  within  the 
time  the  law  prescribes  is  invalid  ";  and  that  such  a  judg-^ 
ment  could  be  questioned  collaterally.  The  last  two  preced- 
ing cases  were  cited,  without  discussion,  as  fucnishing  full 
authority  for  that  ruling. 

How  far  the  Sanders  decision  supports  the  proposition  the 
reader  of  what  has  been  above  written  may  judge. 

The  other  case,  Williams  v.  Bower^  26  Mo.  601,  was  not  a 
collateral  attack  on  a  judgment      It  was  a  direct  attack 
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by  appeal,  to  which  very  different  principles  apply,  as  ii 
well  known.  Furthermore,  the  most  important  propoBition 
asserted  in  the  case  last  mentioned,  ^'^  has  been  since  mntelyi 
but  none  the  less  positively,  abandoned  in  Ganl  y.  Chicago  «tc 
Jiy.  Co.  (1883),  79  Mo.  602,  and  Witting  ▼.  St.  Louig  etc  By. 
Co.  (1891),  IGl  Mo.  631;  20  Am.  St  Rep.  636;  and  other 
cases  to  the  same  point. 

In  Franees  ▼.  Evano  (1886),  90  Mo.  74,  the  effect  of  a  re- 
turn of  service  within  less  than  the  required  time  before  nfr 
pearance  was  considered  with  reference  to  a  garnishment 
proceeding  upon  execution,  the  return  in  queetion  having 
been  made  in  the  original  case.  The  court  quoted  a  passage 
from  the  opinion  in  Howard  v.  ClarJt,  43  Mo.  844,  holding 
that  the  subject  was  settled  by  the  Sanders  and  Williams 
cases.  Nothing  was  said  of  the  other  Missouri  decisions  al- 
ready noted,  ruling  that  where  service  appeared,  jurisdiction 
of  the  person  would  be  presumed  in  collateral  prooeedingp, 
although  conformity  of  that  service  to  all  the  requirements  of 
law  was  not  affirmatively  exhibited. 

In  this  condition  of  the  precedents  in  Missouri,  we  have 
felt  at  liberty  to  re-examine  the  subject  and  to  declare  the 
law  as  seemed  in  conformity  with  correct  principles.  In  doing 
so  we  find  that  the  position  we  have  taken  has  ample  sapport 
in  well-considered  cases  in  other  states,  bearing  upon  the  pre* 
cise  point  of  present  controversy:  Bollinger  r,  Tarbell  (1864), 
16  Iowa,  491;  85  Am.  Deo.  527;  McNeill  v.  HaUmark  (1866), 
28  Tex.  157;  Glover  v.  Holman  (1871),  3  Heisk.  619;  NeUon 
V.  Becker  (1875),  14  Kan.  509;  Beit9  v.  BazUr  (1880),  58  Miss. 
S34;  Bowman  v.  Venice  etc.  By.  Co.  (1882),  102  111.  472;  Jodb- 
eon  V.  State  (1885),  104  Ind.  516. 

2.  It  is  next  insisted  that  the  judgment  of  condemnaticm  is 
void  because  the  record  does  not  disclose  that  the  mayor's 
jury  (which  assessed  '*  benefits"),  was  composed  of  '*  disinter* 
ested  freeholders  of  the  city,"  as  the  charter  required:  Sees. 
Acts,  1875,  p.  234,  sec.  !•  The  record  does  not  show  the  con* 
trary,  but  it  is  silent  on  that  point  The  material  question 
then  is,  ^^'  should  the  jNroceedings  be  presumed  regular  in 
this  particular,  or  be  presumed  void  for  want  of  the  showing 
mentioned. 

The  course  of  procedure  prescribed  by  the  charter  of  Kan* 
eas  City  to  subject  lands  to  public  use  for  street  purposes  is 
judicial  in  its  nature.  It  permits  a  trial  by  jury  after  due 
notice.    The  mayor  is  invested  with  **  the  power  of  a  ciroiiit 
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conrt  for  conclucting  such  proceedings,**  enforcing  process,, 
passing  on  evidence;  instructing  the  jury,  etc.;  and,  after 
Tordict  before  the  mayor,  an  appeal  may  be  taken  by  any  one 
aggrieved  to  the  circuit  court,  where  the  cause  is  triable 
anew. 

In  snch  a  proceeding  every  party  interested  has  a  full 
opportunity  to  be  heard,  and  to  have  his  rights  protected  by 
the  law,  administered  by  its  sworn  officers.  It  dijBTers  essen- 
tially  from  some  modes  of  procedure  for  exerting  the  power 
of  eminent  domain  (shown  in  certain  of  the  older  precedents), 
in  which  the  taking  of  title  was  effected  summarily  and  ex 
parte,  leaving  the  landowner  to  pursue  his  damages  by  slow 
inarches  through  the  courts  later. 

However,  the  proceeding  now  in  question  is  special  in  its 
character,  and  it  is  statutory;  but  do  those  characteristics 
impair  its  force  as  a  judicial  function,  or  justify  the  applica* 
tion  to  it  of  different  presumptions  from  those  applied  gen* 
erally  to  ordinary  legal  proceedings? 

Unfortunately  on  this  question  the  decisions  of  Missouri 
are  not  in  harmony. 

It  has  been  held  in  several  cases  (and  remarked  unneces- 
sarily in  others)  that  unless  upon  the  face  of  the  record  every 
step  requisite  to  the  final  exercise  of  jurisdiction  in  such  cases 
as  this  affirmatively  appear  the  judgment  reached  is  to  be 
regarded  as  wholly  void  even  in  a  collateral  action,  and 
although  the  statutory  ^^*  proceeding  may  have  been  had  in 
a  court  of  "superior"  jurisdiction. 

On  the  other  hand,  from  an  early  date  the  supreme  court, 
in  another  line  of  decisions,  has  applied  to  many  special 
statutory  proceedings,  where  the  record  was  silent,  the  same 
presumption  of  correct  action  accorded  to  the  doings  of 
•*  superior^  courts  generally. 

Thus  in  State  v  Weatherby  (1869),  45  Mo.  17,  a  statutory 
proceeding  in  the  county  court  to  incorporate  a  town  waa 
held  not  Tnlnerable  to  attack  by  quo  warranto^  where  the 
petition  on  which  t^e  county  court  had  acted  failed  to  sho^ 
the  signatures  of  two-thirds  of  the  taxable  inhabitants  of  the 
proposed  town,  which  the  law  required.  The  supreme  court 
on  that  point  ruled  that  the  county  court  *^had  jurisdiction 
of  the  subject,  and  the  propriety  and  regularity  of  its  action 
is  to  be  presumed  until  the  contrary  appears." 

Substantially  the  same  principle  was  declared  in  State  ▼. 
Evans  (1884),  83  Mo.  319,  with  reference  to  the  action  of  a 
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county  court  in  granting  a  dramshop  license;  and  in  StaU 
V.  Young  (1884),  84  Mo.  90,  in  regard  to  the  action  of  school 
directors  upon  petitions  for  an  election  to  change  school  dis* 
4ricts. 

In  several  cases  (of  which  Jones  ▼.  DriaHll  (1887),  94  Ma 
190,  may  be  mentioned  as  a  type)  it  has  been  held  that  etat- 
utory  actions  to  enforce  the  state's  lien  for  taxes  come  within 
Teach  of  the  favorable  presumptions  allowed  to  ordinary  judg* 
ments;  and  that  rule  now  prevails  in  regard  to  special  pro- 
ceedings, in  probate  courts,  for  the  sale  of  land  of  decedents 
to  pay  debts  {John$on  v.  Beaxley  (1877),  66  Mo.  250,  27  Am. 
Rep.  276),  and  to  proceedings  in  those  courts  to  enforce  spe- 
cific performance  of  contracts  on  bonds  for  title:  WiUiams  v, 
Mitchell  (1892),  112  Ma  300. 

A  number  of  similar  rulings  have  been  made  at  variotu 
times  in  the  history  of  the  court  in  proceedings  ^^^  under 
the  road  laws,  where  mere  silence  of  the  record  (as  to  certain 
steps  required  by  statute  to  be  taken)  was  held  not  to  impair 
the  validity  of  the  judgments  when  challenged  collaterally: 
Wyatt  V.  Thomas  (1859),  29  Mo.  23;  Snoddy  v.  Pettis  County 
(1870),  45  Mo.  361;  Lingo  v.  Burford  (1892),  112  Ma  149. 

It  has  been  very  recently  declared  with  reference  to  a  street 
opening  proceeding  that  an  assessment  of  damages  in  a  lump 
sum  to  several  landowners,  instead  of  a  separate  amount  to 
each,  would  not  render  the  judgment  void  when  collaterally 
called  in  question,  as  in  the  case  at  bar:  Union  Depot  Co.  v. 
Frederick  (1893),  117  Ma  138. 

All  these  cases  present  instances  of  the  exercise  of  statu- 
tory jurisdiction  entirely  out  of  the  course  of  common-law 
procedure.  The  deduction  from  them,  and  especially  from 
those  determined  by  the  court  in  Bank  within  the  past  year,  if 
that  proceedings  of  a  judicial  nature,  to  acquire  land  for  pub- 
lic use,  when  collaterally  attacked,  are  to  be  viewed  and  con- 
strued with  the  benefit  of  the  same  presumptions  of  validity 
and  regularity,  ascribed  by  law  to  other  proceedings  before 
the  same  courts  or  officers:  Bowman  v.  Venice  etc  Ry.  Co. 
(1882),  102  111.  472;  Tucker  v.  SeUers  (l891),  130  Ind.  514. 

Where  an  interested  party  resists  such  proceedings  in  the 
first  instance,  by  direct  methods,  the  courts,  undoubtedly, 
will  insist  on  an  observance  of  every  substantial  requirement 
of  law  before  divestiture  of  private  title;  but  in  a  collateral 
assault  the  rule  is  as  above  stated.  Under  that  rule  the  fact 
that  the  record  before  us  does  not  affirmatively  recite  the 
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qualifications  of  the  mayor's  jury  is  immaterial.  It  was  di* 
"  rectly  so  decided  in  Porter  v.  Purdy  (1864),  29  N.  Y.  106,  86 
Am.  Dec.  [288,  a  cnse  which  was  followed  as  authority  in 
Xdngo  V.  Burford  »»•  (1892),  112  Mo.  149,  and  in  Union  De- 
jpot  Co.  ▼.  Frederick  (1893),  117  Mo.  138.  ^. 

In  the  absence  of  any  showing  to  the  contrary  it  will  be  pre* 
-eumed  that  the  mayor's  action  was  correctly  taken,  and  that 
he  complied  with  the  requirements  of  law  in  selecting  the  jury. 

This  result,  we  believe,  accords  with  sound  principle,  as 
well  as  with  the  weight  of  authority:  Keyes  v.  Tail  (1865), 
19  Iowa,  123;  Chicago  etc.  Ry.  Co.  v.  Orieseer  (1892),  48  Kan. 
663;  Americanete.  Coal  Co.  v.  Huntington  etc.  R.  R.  Co.  (1892), 
130  Ind.  98. 

It  follows  that  the  objections  urged  to  the  judgment  in  the 
condemnation  case  are  untenable.  The  learned  trial  judge 
«rred  in  ruling  otherwise.  Accordingly  the  cause  is  remanded 
to  the  Kansas  City  court  of  appeals,  with  directions  to  reverse 
the  circuit  court  judgment,  and  to  remand  with  an  order  for 
the  entry  of  judgment  for  plaintiff  in  accord  with  this  opinion. 

Black,  C.  J.,  Bracs  and  Macfarlans,  J  J.,  concur. 


JuDOMBNTS  BT  DBVAVLT—CoNCLiTsnrcHEas  OF. — A  Judgment  by  de&nll 
regnlarly  entered  ii  as  binding  as  any  other  as  far  as  respects  the  power  and 
jurisdiction  of  the  conrt  in  declaring  that  the  plaintiff  is  entitled  to  recovers 
Green  ▼.  Hamilton,  Id  Md.  317;  77  Am.  Dea  295,  and  note.  A  judgment  by 
default  in  an  action  in  which  the  notice  was  not  served  the  requisite  number 
of  d*ys  is  erroneous,  but  is  not  subject  to  collateral  attack;  Ballinger  v. 
barbell,  16  Iowa,  491,  85  Am.  Deo.  527,  and  note.  See  the  following  cases 
'Where  this  question  is  discussed:  Briggn  ▼.  Richmond,  10  Pick.  391;  20  Am. 
Deo.  626,  and  note;  Oarrard  ▼.  Dollar,  4  Jones,  175;  67  Am.  Dea  271; 
DavenpoH  r.  Hubbard,  46  Vt  200;  14  Am.  Rep.  620,  and  Blair  w,  BarOeU^ 
75  N.  T.  150;  31  Am.  Rep.  455. 

JasTics's  JuDOMBNTs — COLLATERAL  ATTACK. — ^Whcu  there  is  general 
jurisdiction  of  a  subject  though  vested  in  an  inferior  tribunal,  its  judgment 
cannot  be  collaterally  attacked:  Ttir^^  ▼.  Conkey,  132  Ind.  248;  32  Am.  St 
Rep.  251,  and  note.  A  juflgment  of  a  justice  of  the  peace  in  a  case  in  which 
he  had  jurisdiction  is  conclusive  and  not  subject  to  collateral  attack: 
Mitchell  ▼.  Hawley,  4  Denio,  414;  47  Am.  Dec.  260,  and  note;  Heck  w.  Mar* 
iin,  75  Tex.  469;  16  Am.  St.  Rep.  915,  and  note;  SpauUIing  v.  Chamberlain^ 
12  Vt.  538;  36  Am.  Dec.  358. 

JUDOMBNTS  IN   EmINBNT  DoMAIN  PrOCBBDINOS — CONCLUSIYBMBSS  OF. — A 

judgment  of  a  court  having  jurisdiction  to  award  damages  in  eminent  domain 
proceedings  is  conclusive  upon  the  parties  thereto  as  to  all  questions  ac- 
tually litigated  as  well  as  to  all  matters  necessarily  within  the  issue  joinedt 
Atehimm  etc  R.  R.  Co.  v.  Boemer,  34  Neb.  240;  33  Am.  St.  Rep.  637. 

EVIDBNCB — PRBSUMFnOM    AS    TO    PUBLIO    OfFICBRS. — Pul»lic  officers  99% 

sUways  presumed  to  perform  the  duties  required  of  them  by  law:   Owen 
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T.  Baier,  lOI  Mo.  407;  SO  Am.  St  Rep.  618^  and  note;  WaMmgiom  ▼.  Hmp^ 
48  Kan.  324;  18  Am.  St  Rep.  141,  mad  note;  HaUomd  Bank  r.  AraU.  74 
GaL  603;  8  Am.  St.  Rep.  478;  Dvbme  t.  Fom.  19  La.  Ann.  210;  92  Am.  Dca 
628,  and  note;  8UtU  t.  WiUiamB,  99  Mo.  291;  S4ate  ▼•  IToyMe  OmmI^  CmrU 
98  Ma  882;  5ai(ey  t.  Wmm,  101  Mo.  849;  State  w.  liasUm,  lOS  Mo.  60B-r 
Bcmkm  t.  Oo^ii,  92  GaL  808;  Si.  /otepk  ▼.  Farrttt,  108  Mow  437;  iladk  t. 
Avtrfay,  87  Oa.  898;  PmuUr  ?  •  AAtnMmi^  80  Qa.  688. 


GONMBOTIOUT   MuTUAL    LiFB    InSUBANOB    CoMPANT 

V.  Smith. 

[117  MnMnntx,  261.) 

OomvoBATioifs— Ck>irTaT4Hois  to,  Oollatbbal  ATTACOL^Tha  cupmMj  of  a 

oorporation  to  take  a  oonveyanoe  of  land,  after  the  transfer  hao  fioheii 

oompletion,  oan  be  oollaterallj  attacked  by  the  staio  onlj,  and  aot  hj  a 

private  party. 
OoRFORATioNs— CoNTKTAifois  TO— PRBBUMfTioH. — ^A  proper  and  legitimate 

parpoee  is  presumed  on  the  part  of  a  eorporation  in  aooepting  a  oonv^ 

anoe  to  land. 
A88IONM KNT  OF  RiOHT  ov  AonoH. — A  right  of  action  to  reooTor  an  intar* 

est  in  land  out  of  whioh  the  true  owner  has  been  defrandad  is  tram* 

ferable. 
Pravdolsiit  CoirrsTAHon.— KonoB  of  fraud  in  a  oooTeyaaoa,  bj  which  a 

party  is  defrauded  of  hie  property,  need  not  consist  of  posittTS  informs- 

tion  brought  directly  home  to  the  party  sought  to  be  diargod,  but  say 

thing  which  puts  a  prudent  man  on  inquiry  is  notice  in  snoh  case. 
KonoB  Mat  Bb  Imfbrbbo  Fbom  Ciboumbtamobb  and  by  ressonabis  infer* 

ences  therefrom. 
Fbaudulbht  CoNTBTAiioBs — ^Inadbqvatb  Cobsidbbation  ab  KonaB—A 

parchaae  of  property  for  a  one  hundred  and  fiftieth  part  of  ita  real  vilas 

is  in  itself  actual  notice  of  fraud  on  the  part  of  the  grantor. 
Bona  Fidb  Pubchasbb— BaROBW  ov  Pboob.— One  olaiming  to  bo  aioaajCiii 

purchaser  from  a  fraudulent  grantor  has  the  bnrdon  of  proof  to  estab* 

lish  his  claim. 
Fbadd— PBKsaMPTiOB — Failubb  to   Appbab. — ^The    failure   of   a   partf 

charged  with  fraud  to  appear  and  deny  what  is  peonliarly  within  his 

own  knowledge  raises  a  presumption  againitt  htm. 
Trusts  and  Tbustbbs— Gains  and  Profits  to  Whom  Bblonq. — All  gains 

and  pro6ta  arising  from  land,  which  come  into  the  hands  of  a  traste^ 

or  fiduciary  agent,  by  means  of  his  position,  belong  to  the  ownor  of  the 

land,  and  not  to  the  trustee. 
Statutb  or  Limitations— Eniorobmbnt  of  Trust. — A  trust  in  real  estate 

may  be  enforced  at  any  time  within  ten  years  from  its  termination 

under  the  Missouri  statute. 
Libttation — Fraud. — ^In  cases  of  fraud  the  bar  of  the  statute  of  limitatioof 

begins  to  run  only  from  the  date  of  the  discoTery  of  the  fraud. 
Judombnts  on  Dbmurrkr — Rbs  Judicata. — Final  judgment  on  demurrer 

to  a  petition  which  goes  to  the  merits  renders  the  whole  matter  re» 

JudiccUcu 
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Cloud  on  Tnxs.— Suit  to  Rbmotb  a  olond  from  th«  title  to  land  may  b« 
maintained  by  tba  owner  of  the  equitable  title,  altbongh  the  land  ia  ia 
the  posaesaion  of  another,  when  the  objeofe  of  enoh  enit  ia  to  diveet  title 
and  deolare  a  tmst. 

PRAcnas— Amekombnt  or  Plsadihg. — A  petition  or  oompUint  may  be 
amended  to  conform  to  the  faote  proved  at  any  time  before  the  entvy  of 
final  judgment, 

Psaotic&^An  Amsudsd  Akswxs  Oaniiot  Bb  Filbd  after  the  entry  of 
final  judgment. 

VSAUDDLBNT   CONYETAllGfBS — ^RlIlCBUBaSMBirT    OV    PURGHABB    MOMBT. — ^A 

fraudulent  grantee,  whose  title  to  land  is  annulled  by  a  eourt  of  equity, 
is  not  entitled  to  be  reimbursed  for  purohase  money  paid  by  him  of  hJB 
own  wrong  and  in  furtherance  of  an  aotual  fraud. 

Suit  in  equity  by  which  plaintiflT  sought:  1.  To  establish  as 
against  defendant  a  trust  in  an  undivided  one-fifteenth  of  a 
tract  of  land  in  the  city  of  St.  Louis,  known  as  United  States 
Survey  No.  2500;  2.  To  cancel  certain  deeds  obtained  by  de- 
fendant of  one  Darby  through  fraud  and  breach  of  trust  while 
acting  as  the  agent  of  Mrs.  Washington  from  whom  plaintiff 
claims  through  mesne  conveyances;  8.  To  declare  defendant 
a  trustee  as  to  such  deeds  and  certain  lands  and  money  ao» 
quired  by  him  by  means  of  said  deeds,  compromises,  and 
exchanges  made  by  him  by  reason  thereof;  4.  To  divest  de- 
fendant and  invest  plaintiff  with  the  title  to  all  such  lands;  and 
6;  To  compel  an  accounting  and  other  and  further  relief.  The 
answer  consisted  of  general  denials  coupled  with  allegations 
that  plaintiff  had  no  capacity  to  acquire  the  land  mentioned 
in  the  petition,  and  that  such  acquisition  was  ultra  vires;  that 
defendant  acquired  the  title  of  Darby  for  full  value  without 
notice  of  fraud  or  breach  of  trust  on  his  part,  and  that  the 
action  was  barred  by  the  statute  of  limitations.  The  evidence 
adduced  on  the  trial  in  the  lower  court  was  in  substance  as  fol* 
lows:  Mary  A.  Washington,  a  resident  of  Georgia,  was  entitled 
to  one-fifth  of  United  States  Survey  2500.  In  June,  1873,  the 
whole  of  such  survey  worth  $2,500  per  acre,  was  in  the  actual 
adverse  possession  of  the  heirs  of  Peter  Lindell  or  their  grant- 
ors, and  had  been  partitioned  among  such  heirs.  In  May,  1878^ 
John  F.  Darby,  an  attorney,  wrote  to  Mrs.  Washington  pro- 
posing to  sue  for  and  recover  her  share  of  said  survey  on  terms 
of  having  for  himself  one-half  of  what  he  could  recover,  and 
on  June  4,  1878,  her  reply  letter  reached  him  accepting  his 
offer.  On  June  18  and  14,  1878,  Darby  wrote  to  Mrs.  Wash- 
ington two  letters,  and  sent  them  inclosed  with  duplicate 
drafts  of  a  contract  of  employment  as  attorney  on  the  term^ 
mentioned  above,  and  also  a  draft  of  a  quitclaim  deed  c^ 
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▼eying  to  him  for  one  hundred  dollars,  and  other  good  and 
valuable  considerations  paid,  an  undivided  one-half  of  said 
survey  and  other  lands.     In  his  letter  of  the  13th  Darhy  said: 
''This  deed  I  will  keep  in  my  private  papers  till  we  shall 
have  gained  the  suits,  if  we  ever  gain  them.''    In  his  letter  of 
the  14th  he  said:  **The  deed  being  quitclaim  will,  of  course, 
be  of  no  value  or  validity  until  I  shall  have  gained  the  whole 
lands,  and  which  I  will  have  to  sue  for  the  whole  in  her  name, 
and  therefore  carries  nothing  until  the  suits  are  gained,  and  I 
wUl  of  course  keep  the  quitclaim  now  sent  in  my  possession 
till  after  the  Recovery."     As  requested  in  these  letters,  and 
relying  upon  the  statements  made  in  them,  Mrs.  Washington 
executed  the  deed  and  contract,  and  returned  them  to  Darby 
about  June  20,  1878.     There  was  no  consideration  for  the 
deed  except  the  agreement,  and  its  only  object  was  to  secure 
him  his  fee  in  case  he  recovered  the  land.     Darby  failed  to 
bring  any  suit,  and  after  writing  her  many  letters  during  1873, 
at  last  informed  her  in  December  of  that  year  that  her  claim 
was  barred  by  limitation;  that  he  did  not  wish  to  bring  suit 
and  for  her  to  procure  some  one  else  to  do  so.     Early  in  the 
following  year  she  wrote  to  Darby  to  turn  over  the  above-men- 
tioned papers  to  one  Yeatman.     Darby  replied  that  he  would 
look  them  up  and  deliver  them  to  her  order,  but  failed  to  do 
so.     In  June,  1876,  Mrs.  Washington  called  on  Darby,  and 
asked  him  for  these  papers,  when  he  replied  that  he  did  not 
consider  them  of  any  value  and  had  destroyed  the  deed.    He 
then  sent  her  a  package  of  papers  the  same  day,  together  with 
a  memorandum  stating  that  he  ^'had  destroyed  all  deeds  and 
agreements  that  had  passed  between  them."     Mrs.  Washing- 
ton, having  accepted  Darby's  offer  made  in  December,  1873, 
to  give  up  the  contract  between  them,  in  the  early  part  of 
1874  entered  into  new  arrangements  with  the  defendant  and 
one  Morrison  to  recover  her  interests  in  such  survey.    These 
arrangements  were  entered  into  as  the  result  of  investigation 
made  by  the  defendant  and  the  discovery  of  defects  in  the 
title  held  by  the  Lindell  heirs  which  he  thought  made  good 
the  title  of  the  Hammond  heirs  of  which  Mrs.  Washington  wa5 
one.     Defendant  then  proposed  to  Morrison,  an  attorney,  that 
the  former  should  find  the  Hammond  heirs  and  buy  their  in- 
terests or  arrange  with  them  for  the  assertion  of  their  title, 
Morrison  to  furnish  the  necessary  money,  and  the  interests 
acquired  to  be  held  for  their  joint  accounts,  each  to  pay  haU 
the  legal  expenses  and  share  equally  in  what  was  recovered. 
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This  proposition  accepted  by  Morrison  resulted  in  Smith's 
acquiring  from  such  heirs  from  forty-five  to  sixty  per  cent  of 
the  whole  title  to  United  States  Survey  2500,  which  he  took  in 
liis  name  for  '*  joint  account"  He  saw  Mrs.  Washington,  and 
ehe  refused  to  sell  her  interest,  but  agreed  to  convey,  and  did 
<5onvey,  him  two-thirds  of  her  interest  under  agreement  that 
lie  was  to  prosecute  suits  for  her  for  the  remaining  third  free 
of  costs  to  her,  Morrison  to  assume  liability  for  all  such  costs, 
and  Smith  to  pay  her  seven  thousand  dollars  out  of  his  indi- 
vidual interest  in  what  was  recovered  in  addition  to  the  part 
reserved  by  her.  In  April,  1874,  the  agreement  between  Smith 
and  Morrison  was  changed  to  the  effect  that  the  latter  was  to 
retain  three-fifths,  and  the  former  two-fifths,  of  what  was  re- 
covered. Under  this  agreement  the  original  contracts  were 
canceled,  the  title  reconveyed  to  the  heirs,  and  new  deeds 
from  them  to  Morrison  alone  were  executed,  but  taken  to  be 
as  between  him  and  Smith  for  their  joint  account  in  the  pro- 
portions previously  agreed  upon.  Mrs.  Washington  gave  her 
deed  to  Morrison  conveying  him  two-thirds  of  her  interest; 
the  original  contract  between  her  and  Smith  was  canceled, 
and  she  then  entered  into  an  agreement  with  Morrison  simi* 
lar  in  all  respects  to  the  canceled  agreement.  Prior  to  this  last 
arrangement,  Smith  had  consulted  with  one  Jewett,  an  attor- 
ney, and  agreed  to  employ  him  in  the  proposed  litigation,  and 
after  the  change  it  was  agreed  by  all  parties  that  Jewett  should 
be  employed  and  paid  out  of  the  two-fifths  interest  to  be 
deeded  by  Morrison  to  Smith.  Before  this  was  done,  how* 
ever,  they  agreed  with  Jewett  that  his  fee  was  to  be  one-third 
of  the  two-fifths  to  be  deeded  to  Smith  free  of  all  expense  to 
Morrison.  They  then  began  sundry  suits  in  ejectment  with 
Mrs.  Washington,  all  of  the  Hammond  heirs  and  Morrison  as 
plaintiffs,  and  sundry  parties  as  defendants  to  recover  the 
whole  of  United  States  Survey  2500.  Thesignatures  to  the  peti- 
tions in  ejectment  of  those  appearing  as  attorneys  were  D.  T. 
Jewett  and  S.  N.  HoUiday  and  James  L.  D.  Morrison  pro  se.  In 
their  preparation  and  filing  Smith,  Jewett,  and  Morrison  acted 
and  consulted  together,  and  a  copy  of  such  petition  was  sent 
by  Morrison  to  Mrs.  Washington  June  18,  1874.  On  August 
•6,  1874,  Morrison  conveyed  to  Smith  two-fifths  of  the  interest 
acquired  by  him  under  the  several  deeds  of  the  Hammond 
heirs,  Mrs.  Washington  included,  and  on  November  6,  1874, 
Smith  deeded  to  Jewett  one-third  of  his  two-fifths.  Morrison's 
deed  to  Smith  was  not  recorded  until  March  10,  1884|  and 
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that  of  Smith  to  Jewett  until  December  1,  1880.     The  deed 
from  Morrison  to  Smith  contained  the  following  recitals:  *'  L 
The  said  two-fifths,  if  recovered  in  the  actions  of  ejectment 
now  pending  for  its  recovery  in  the  name  of  James  L.  D.  Mor* 
rison,  in  the  circuit  court  of  St.  Louis  county,  is  chargeable 
for  the  payment  to  Mary  A.  Washington  of  the  sum  of  seven 
thousand  dollars,  which  said  Smith  covenanted   to  pay  her^ 
and  said  Morrison  agreed  to  see  paid  .  •  •  •  and  with  two- 
fifths  of  any  and  all  expenses,  fees,  and  costs  to  be  incurred 
in  the  prosecution  of  said  suits  in  ejectment  for  the  recovery 
of  said  land,  except  the  fees  to  J.  L.  D.  Morrison  and  D.  T» 
Jewett,  attorneys,  the  said  Smith  having  arranged   with  said 
Jewett  that  his  services  are  to  be  rendered  free  of  all  expense 
to  said  Morrison,  as  compensation  for  said  Morrison's  personal 
services."    Smith's  deed  to  Jewett  was  made  subject  to  all 
the  covenants,  and.  the  payment  of  one-third  of  all  expenses 
as  specified  in  the  prior  deed  of  Morrison  to  Smith.     After 
these  suits  were  brought  in  1874  they  were  prosecuted  by 
Morrison,  Smith,  and  Jewett  with  varying  success  until  1881 
or  later.     A  number  of  them  were  tried  and  determined,  and 
others  were  dismissed  pursuant  to  compromises  made.     In  all 
of  these  trials  or  other  transactions  all  three  of  the  men  named 
were  either  personally  present  or  took  an  active  part,  and  all 
cases  were  disposed  of  with  the  consent  of  all  three  of  them* 
Judgment  was  recovered  for  plaintifis  in  three  of  the  cases^ 
executions  were    taken    out  and  plaintifis,  including    Mrs. 
Washington,  put  into  possession  of  about  nineteen  acres  in 
June,  1880,  Jewett  attending  to  suing  out  the  executions  and 
taking  possession,  and  he  and  Smith  were  still  in  possession 
when  this  suit  was  brought.     Prior  to  this  time  several  of  the 
cases  were  compromised  as  to  certain  parcels  of  land  between 
the  contending  parties  upon  the  basis  of  half  in  value  to  eaclu 
To  carry  out  these  compromises,  the  plaintiffs  quitclaimed  to 
the  defendants  or  their  grantees  their  interest  in  a  certain 
parcel  of  land,  and  left  them  in  possession,  dismissing  the 
suits  as  to  them.    These  defendants,  or  their  grantees,  then 
quitclaimed  to  the  plaintiffs  their  interest  in  another  parcel 
of  land  and  surrendered  possession  of  such  parcel.    In  each 
case  the  deeds  made  to  plaintiffs  were  for  fractional  interests 
of  the  same  amount  as  they  respectively  claimed  under  the 
Hammond  title.     During  the  progress  of  the  litigation  from 
1874  to  1880  much  correspondence  by  letter  passed  between 
Smith,  Morrison,  and  Mrs.  Washington,  and  these  letters  all 


June,  1893.]    Comnsgticut  Mut.  lawm  Ins.  Co.  v.  Smite.   661 

showed  that  Smith  and  Morrison  were  the  trusted  agents  of 
Mrs.  Washington  to  bring  the  litigation  to  a  successful  ter- 
mination.   In  December,  1879,  Jewett,  as  attorney  for  one  of 
the  Hammond  heirs,  Mrs.  Webb,  had  brought  suit  for  parti* 
tion  of  all  lands  before  gained  by  compromises.    Mrs.  Wash- 
ington, Morrison,  and  others  were  made  parties  defendant. 
Smith  drafted  an  interlocutory  decree,  which  was  entered 
October  13, 1880,  and  on  October  26th,  before  fina]  decree  was 
entered,  he  moved  by  his  attorney  to  set  aside  the  interlocu- 
tory decree  on  the  ground  that  a  conveyance  had  been  put  on 
record  which  would  vary  the  portion  of  land  to  be  partitioned 
to  him  and  others.    This  motion  was  granted  and  the  suit 
dismissed  December  15,  1880.    A  few  days  before  filing  this 
motion  Smith  met  Darby,  who  told  him  that  he,  Darby,  had 
ti  deed  to  Mrs.  Washington's  interest  in  United  States  Survey 
2500.     Smith  asked  that  such  deed  be  given  to  him,  but 
Darby  refused,  and  finally  agreed  to  transfer  his  interest  in 
said  survey  in  consideration  of  one  hundred  dollars.     He 
thereupon,  on  October  25,  1880,  quitclaimed  his  interest  to 
Smith,  delivered  to  him  his  quitclaim  deed,  and  assigned  to 
faim  the  deed  and  contract  which  Mrs.  Washington  had  exe- 
cuted to  him  in  1874,  and  of  the  existence  of  which  Smith  had 
knowledge  through  Mrs.  Washington  in  the  latter  year.    Smith 
put  the  Darby  deed  to  him  on  record  on  October  27,  1880, 
without  consulting  with   Mrs.  Washington  or  Jewett,  and 
neither  of  them  knew  of  its  existence  until  long  after  it  was 
recorded.     From  this  time  Smith  asserted  title  to  the  entire 
one*fifteenth  interest  in  the  land,  formerly  recognized  by  him 
as  Mrs.  Washington's.    He  asserted  title  to  such  interest,  in- 
<;luding  that  portion  already  gained  by  compromises  as  well 
«8  that  uncompromised  and  yet  in  litigation,  by  suit  against 
lier  begun  February  11, 1881,  to  have  title  divested  out  of  her 
and  vested  in  him.    This  suit,  as  well  as  other  similar  litiga- 
tion instituted  by  him,  was  unsuccessful.     In  February,  1881, 
Mrs.  Washington  conveyed  her  entire  interest  in  the  land  to  one 
Fisher,  who  in  March,  1881,  conveyed  the  land  to  one  Wade, 
who  subsequently  conveyed  it  to  the  plaintiff.     The  findings 
and  judgment  of  the  court  below  were  to  the  effect  that  Smith, 
^  when  he  took  Darby's  deed  of  October  25,  1880,  held  a  rela- 
tion of  trust  and  confidence  to  Mrs.  Washington  as  to  her 
interest  in  United  States  Survey  2500,  and  the  actions  of 
ejectment  then  being  prosecuted  for  her  by  Morrison  and  de- 
fendant as  an  associate  and  assistant  of  him  as  set  out  in  the 
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petition,  and  that  by  reason  of  hia  ao  holding  the  same,  what- 
ever title  in  the  particular  eleven  parcels  firstly  described  ia 
the  petition  was  acquired  by  him  by  virtue  of  said  deed  was 
taken  by  him  in  trust  for  her,  and  thereafter  was  held  by  him 
as  a  trustee  for  her  and  the  respective  successive  assignees  of 
her  rights  in  the  same,  namely,  Fisher,  Wade,  and  plaintifl^ 
under  the  several  deeds  of  1881  and  1888  mentioned,  and  oo 
the  repayment  to  him  by  plaintiff  of  the  one  hnndred  doliais 
he  had  paid  Darby,  with  interest,  all  the  title  so  acquired  by 
him  ought  to  be  divested  out  of  him,  and  vested  in  plaintiff; 
that  plaintiff  by  virtue  of  the  deeds  mentioned  in  the  petition 
made  to  Mrs.  Washington  by  divers  of  the  defendants  in  saidac* 
tions  of  ejectment  pursuant  to  compromises  of  the  eight  parcels 
first  particularly  described  therein,  and  of  the  deeds  thereiii 
mentioned  made  to  Fisher,  pursuant  to  compromise  of  others 
of  said  actions,  of  the  three  other  parcels  described  therein,  and 
by  virtue  of  the  deeds  of  February  5, 1881,  April  11,  1881,  and 
July  28,  1883,  and  of  the  interlocutory  and  final  decrees  in 
the  suit  in  partition  begun  on  April  14, 1881,  by  Mary  JevM 
V.  Hammond^  cause  number  56064,  mentioned  in  the  petition, 
acquired  the  title  to  an  undivided  one-fifteenth  of  said  elevea 
parcels,  and  the  whole  of  the  two  parcels  of  lot  49  of  Peter 
Lindell's  second  addition  set  apart  by  the  commissioners  in 
partition  in  said  cause  56054  as  in  controversy  between  the 
defendant  and  Robert  B.  Wade;  and  all  the  rights  in  law  or 
equity  of  Mrs.  Washington,  Fisher,  and  Wade  therein;  thai 
the  claim  of  title  of  defendant  to  a  one-fifteenth  of  said  ele^eD 
parcels,  and  to  the  whole  of  said  two  parcels  of  said  lot  49,  so 
set  apart  as  in  controversy  under  said  deeds  to  and  by  Darby, 
was  a  cloud  upon  plaintiff's  title  to  said  two  parcels  of  lot  49, 
and  said  undivided  one-fifteenth  of  said  eleven  parcels,  and 
that  plaintiff  was  entitled  to  relief  as  prayed  in  its  petition  in 
respect  of  its  title  to  said  one-fifteenth  of  said  eleven  parcels^ 
and  the  whole  of  said  two  parcels  so  set  apart,  and  accord<» 
ingly  then  decreed  that  defendant  at  the  time  of  the  oom* 
mencement  of  said  suit  of  Jewett  v.  Hammond^  on  April  14^ 
1881,  and  the  making  of  the  interlocutory  decree  therein,  on 
October  20,  1881,  held  whatever  title  was  acquired  by  him  by 
virtue  of  said  deeds  of  June  20,  1873,  of  Mary  A.  Washington 
to  John  F.  Darby,  and  of  October  25,  1880,  of  Darby  to  him^ 
defendant,  in  or  to  snid  undivided  one-fifteenth  of  said  eleven 
parcels  of  said  survey  (describing  them  as  in  the  petition)  in 
trust  for  Robert  B.  Wade,  and  that  since  July  28»  1883,  had 
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lield  whatever  title  he  by  yirtue  of  said  two  deeds  of  June  20 
1873,  and  October  25,  1880,  acquired  in  said  undivided  one 
fifteenth,  or  that  he  now  has  by  virtue  thereof,  or  of  the  in- 
terlocutory and  final  decrees  in  said  cause  in  partition,  of 
Mary  Jewell  v.  Hammorid  and  others^  in  said  two  parcels  of 
Baid  lot  number  49,  by  said  commissioners  set  apart  to  him 
or  said  Wade,  in  trust  for  plaintiff;  and  that  in  case  plaintiff 
by  April  13,  1891,  paid  into  the  hands  of  the  clerk  for  de- 
fendant's use  one  hundred  dollars,  with  interest  from  October 
25,  1880,  in  all  one  hundred  and  sixty-four  dollars,  he,  de- 
fendant, should,  by  April  20, 1891,  deliver  to  the  clerk  for 
plaintiff's  use  his  deed  releasing  to  plaintiff  all  the  title  and 
interest  that  he  acquired  by  virtue  of  said  two  deeds  in  said 
eleven  parcels,  or  that  he  then  held  by  virtue  of  them  or  said 
decrees  in  said  cause  66054  in  said  two  parcels  of  lot  number 
49  so  set  apart  by  said  commissicners,  and  that  in  case  of  his 
failure  so  to  deliver  such  deed  by  said  last-named  day,  then 
all  the  title  acquired  or  held  by  him  should  be  divestad  out 
of  him  and  vested  in  plaintiff,  and  he  should  be  forever  en- 
joined from  setting  up  or  claiming  any  title  in  said  one-fif« 
teeuth  in  said  eleven  parcels,  or  any  part  of  said  two  parcels 
so  set  apart  under  said  two  deeds  of  1878  and  1880,  and  that 
the  further  disposition  of  the  cause  should  be  adjourned  till 
April  80,  1891.  And  on  April  80,  1891,  a  final  decree  was 
entered,  in  which,  it  being  shown  to  the  court  that  plaintiff 
had,  before  April  13,  1891,  paid  one  hundred  and  sixty-four 
dollars  into  the  clerk's  hands  for  defendant's  use,  and  that 
defendant  had  not  delivered  to  him  any  deed  for  plaintiff,  it 
was  then  decreed  that  all  the  judgments  and  directions  of  the 
decree  of  April  7,  1891,  should  be  confirmed,  and  made  firm 
and  effectual  forever,  and  that  all  the  title  that  defendant,  by 
virtue  of  the  two  deeds  of  June  20, 1873,  and  October  25, 1880, 
acquired  in  said  one-fifteenth  of  said  eleven  parcels,  or  then 
by  virtue  of  said  deeds,  or  the  decrees  made  in  said  cause 
56054,  held  in  said  two  parcels  of  lot  49  set  apart  to  him  or 
Robert  B.  Wade  as  in  controversy,  etc.,  should  be  divested 
out  of  him  and  be  vested  in  plaintiff,  and  that  he  be  forever 
enjoined  from  setting  up  such  title,  etc.,  and  that  plaintiff 
recover  of  him  its  costs  of  suit,  etc.  At  the  time  of  entering 
the  decree,  leave  was  given  plaintiff  to  amend  its  petition  to 
conform  to  the  facts  proven.  Defendant  excepted  to  this  per- 
mission to  amend,  and  three  days  thereafter  moved  for  leave 
to  amend  his  answer,  which  was  denied.    From  this  decree, 
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after  necessary  motions,  both  parties  appealed — the 
because  a  trust  was  not  declared  as  to  other  tracts  of  land, 
etc.,  described  in  the  petition;  the  defendant  because  any  trost 
whatever  in  the  land  was  declared  in  plaintiff's  fayor." 

John  W.  Dryden  and  Joseph  Dobyns^  for  the  plaintiff  appel* 
lant. 

Henry  H,  Denison  and  Alexander  Martin,  for  the  defendant 

appellant. 

'^^  Shbbwood,  J.  Upon  the  evidence  adduced  in  support 
of  the  issues  made  by  the  pleadings,  various  questions  arise 
requiring  consideration. 

1.  The  settled  law  of  this  state,  as  illustrated  by  frequent 
instances  in  this  court,  is,  that  the  capacity  of  a  corporation 
to  take  a  conveyance  of  land  cannot,  after  the  transfer  has 
reached  completion,  be  called  in  question  in  a  collateral  way, 
but  by  the  state,  and  not  by  a  private  suitor.  This  doctrine 
applies  to  all  classes  of  actions  and  in  every  variety  of  cases: 
Chambere  v.  City  of  St.  Louie^  29  Mo.  573;  Land  v.  Coffman, 
50  Mo.  243;  *^  Atlantic  eU.  R.  R.  Co.  v.  City  of  Sl  Louie, 
66  Mo.  251;  Thorton  v.  National  Exch.  Bank,  71  Mo.  221; 
Shewalter  v.  Ptmer,  55  Mo.  219;  Ragan  v.  MeElroy,  98  Ma 
852,  and  other  cases. 

The  only  exception  to  the  rule  which  prohibits  collateral 
attack  by  private  persons  on  such  conveyances  or  other  un- 
authorized acts  of  a  corporation,  is  where  such  attack  is  au« 
thorized  by  express  legislative  permission:  Martindale  v. 
Kansas  etc.  R.  R.  Co.^  60  Mo.  508;  Kinealy  v.  SU  Louie  etc 
Ry.  Co.,  69  Ma  663;  Hovelman  y.  Kaneas  etc.  R.  R.  Co.,  79 
Mo.  633.  This  is  the  rule  also  announced  by  the  supreme 
court  of  the  United  States:  National  Bank  y.  MaUhewe,  98 
U.  S.  621,  which  overruled  on  this  point,  Matthews  v.  SkinUff 
62  Ma  329,  21  Am.  Rep.  425. 

As  shown  by  the  brief  of  plaintiff's  counsel,  this  rule  still 
prevails  in  that  court  and  in  many  of  the  states.  This  rule, 
however,  is  entirely  consistent  with  another  rule  announced 
by  the  same  court  in  Case  y.  Kelly,  133  U.  8.  28,  regarding 
the  refusal  of  a  court  to  interfere  in  behalf  of  a  corporation 
whose  rights  rest  only  in  executory  contract,  which  it  seeks 
outside  of  the  provisions  of  its  charter  to  have  enforced.  This 
distinction  is  also  taken  in  Land  v.  Coffman^  60  Ma  243.  But 
it  seems  that  there  was  no  evidence  that  the  purchase  by  the 
plaintiff  from  Wade  (who  bought  from  Fisher,  who  bought 
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from  Mrs.  Washington,  the  original  owner)  was  for  an  unatK 
thorized  purpose.  Absent  any  evidence  to  the  contrary,  a 
proper  and  legitimate  purpose  will  be  presumed:  Chautauqua 
<]ounty  Bank  ▼.  RisUy,  19  N.  Y.  869;  76  Am.  Deo.  847. 

2.  Having  determined  that  the  capacity  of  the  plaintiff 
corporation  to  take  whatever  title  Wade  possessed  could  not 
collaterally  be  attacked,  the  next  point  for  examination  is 
v^hether  l^rs.  Washington's  title  to  the  property  in  contro- 
'versy  was  such  an  one  as  possessed  the  elements  and  attributes 
of  transferability. 

**^  If  indeed  Mrs.  Washington  was  the  possessor  of  an 
interest  in  the  land  in  controversy,  and  she  was  defrauded 
out  of  it,  there  can  be  no  question  under  our  statutory  pro- 
visions and  frequent  rulings  on  the  point,  but  that  she  could 
maintain  any  suitable  action  or  proceeding  to  regain  whatever 
rights  she  had  lost  by  reason  of  any  fraud  practiced  against 
}ier;  and  any  such  right,  whether  legal  or  equitable,  whether 
mounding  in  contract  or  sounding  in  tort,  which  survived  the 
person  are  transferable:  1  Rev.  Stats.,  1879,  sees.  2854,  8462« 
I'huB,  in  Street  v.  Qob9j  62  Mo.  226,  it  was  ruled  that  the 
equitable  right  of  a  debtor  to  have  a  conveyance  obtained  by 
iin  agent  of  his  principal  through  fraud  was  vendible  under 
execution. 

In  an  early  case  it  was  held  that  under  the  new  code  a 
right  of  action  for  the  conversion  of  property  was  assignable, 
And  that  the  assignor  could  sue  in  his  own  name:  Smith  v. 
Kennetty  18  Mo.  154.  See,  also,  Melton  v.  Smithj  65  Mo.  815, 
and  cases  cited.  In  the  cases  of  Snyder  v.  Wabash  etc,  Ry.  Co.^ 
S6  Mo.  613,  and  Doering  v.  Kenamore^  86  Mo.  688,  it  was  de- 
cided that  under  the  code  a  right  of  action  arising  from  a  tort 
to  property  was  assignable.  Some  observations  which  fell 
from  Judge  Bliss  in  Smith  v.  Harris^  43  Mo.  557,  were  based 
en  the  case  of  McMahon  v.  Aliens  34  Barb.  56,  subsequently 
overruled  on  appeal  in  85  N.  Y.  403,  after  an  elaborate  review 
cf  the  authorities  both  in  England  and  this  country,  in 
which  case  it  was  held  that  a  conveyance  obtained  by  fraud 
XI nd  in  violation  of  a  fiduciary  relation  might  be  the  subject 
of  a  grant  or  assignment  which  would  enable  the  grantee  or 
assignee  to  file  a  bill  to  set  aside  the  previous  conveyance. 

On  the  same  footing  in  equity  and  governed  by  the  same 
rules  are  those  cases  where  a  right  to  establish  a  trust  in 
lands,  either  actual  or  constructive,  has  been  transferred:  2 
Story  on   Equity  Jurisprudence,  **'   13th  ed.,  sec.   1050; 
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Stump  Y.  Gaby,  2  De  Gez,  M.  &  0.  623;  Oresley  v.  Maudey,  4 
De  Gex  &  J.  78. 

8.  Having  ascertained  that  the  plaintiff  corporation  had 
the  capacity  to  take  the  conveyance  upon  which  this  proceed* 
ing  is  grounded,  a  capacity  which  cannot  at  least  be  questioned 
collaterally,  and  that  Mrs.  Washington,  if  defrauded,  had  s 
tangible  interest  in  the  litigated  property,  capable  of  recogni* 
tion  in  a  court  of  equity,  and  capable  of  being  transferred 
by  mesne  conveyance  from  Mrs.  Washington  to  Fisher,  and 
from  the  latter  to  Wade  and  from  him  to  the  plaintiff,  it 
is  next  in  order  to  determine  whether  Mrs.  Washington  was 
defrauded  as  charged  in  the  petition.  Intimately  connected 
with  this  question  is  one  respecting  notices  to  the  alleged 
defrauder. 

Did  defendant  have  notice?  This  question  will  be  con* 
sidered  and  answered  from  various  points  of  view.  Notice 
in  this  connection  does  not  mean  positive  information  brought 
directly  home  to  the  party  sought  to  be  charged.  Any  thing 
which  will  put  a  prudent  man  upon  inquiry  is  notice.  And 
gross  negligence  in  failing  to  make  inquiry  when  the  sur- 
rounding facts  suggest  the  existence  of  others,  and  that  in* 
quiry  to  be  made  is  tantamount  in  courts  of  equity  to  notice: 
Major  V.  Bukley,  51  Mo.  227;  L^avitt  v.  La  Force,  71  Mo.  853; 
Roan  V.  Winn,  93  Mo.  503.  This  is  the  universally  prevalent 
doctrine  of  courts  of  equity  in  all  jurisdictions:  2  Pomeroy's 
Equity  Jurisprudence,  2d  ed.,  sees.  596,  597,  598,  599,  600 
et  seq.  And  actual  ;iotice  may  be  inferred  from  circumstances 
and  by  reasonable  deductions  therefrom:  Brwonv.  Vclheningf 
64  N.  Y.  76.  Courts  of  equity,  since  their  earliest  foundation, 
have  always  recognized  that  the  still,  small  voice  of  sugges* 
tion,  emanating  as  it  will  from  contiguous  facts  and  surround* 
ing  circumstances,  pregnant  with  inference  and  provocative 
of  inquiry,  is  **'  as  potent  to  impart  notice  as  a  presidential 
proclamation  or  an  army  with  banners. 

In  tins  case,  however,  there  is  no  occasion  to  invoke  infer* 
ences  from  surrounding  circumstances  or  draw  deductions 
from  conceded  facts,  because  here  the  testimony  is  uncontra* 
dieted  that:  1.  Mrs.  Washington  told  defendant,  in  1874,  at 
the  time  he  opened  negotiations  with  her  respecting  the  land, 
of  Darby's  contract,  its  nonperformance,  and  its  rescission* 
And  in  his  testimony  taken  in  another  cause  defendant  ad* 
mitted  the  same  thing.  Defendant  was  also  notified  by  see* 
ing  and  taking  from  Darby,  in  October,  1880,  an  assignmcDt 
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of  the  very  contract  itself,  whereby  Darby  had  undertaken  to 
recover  Mrs.  Washington's  interest  for  her;  a  contract  then 
over  seven  years  old,  and  wholly  unperformed.  Not  content 
with  that,  defendant  even  took  an  assignment  of  the  deed  to 
Darby,  and  of  Darby's  interest  therein,  paying  him  therefor 
one  hundred  dollars,  a  beggarly  pittance  for  property  thei> 
worth  some  fifteen  thousand  dollars.  2.  The  purchase  fron^ 
Darby,  by  defendant,  of  such  valuable  property  at  such  a  pal* 
try  figure  is  evidence  of  notice  in  and  of  itself,  and  shows^ 
when  coupled  with  the  other  pregnant  circumstances  men- 
tioned, that  the  transaction  was  merely  colorable,  and  not  & 
bona  fide  purchase:  Eck  v.  Hatcher^  58  Mo.  235;  lAonberger  v. 
Baker,  88  Mo.  454;  Hoppin  v.  Doty,  26  Wis.  673;  2  Pomeroy'» 
Equity  Jurisprudence,  2d  ed.,  sec.  600.  8.  But  in  this  ca6» 
defendant  pleaded  as  an  afiSrmative  defense  that  he  ^*  acquired 
the  title  of  Darby  for  full  value,  and  without  notice  of  the  sup- 
posed fraud  and  breach  of  trust  of  Darby."  This  plea,  it  will 
be  observed,  lacks  the  averment  that  the  purchase  was  mad» 
in  good  faith.  This  is  a  serious  defect:  2  Pomeroy's  Equity 
Jurisprudence,  2d  ed.,  sec.  762.  But,  waiving  such  defect,, 
treating  the  plea  as  suflBcient  in  fullness  and  specific  aver* 
ments,  still  the  '*^  onus  of  proving  himself  a  bona  fide  pur- 
chaser rested  on  defendant:  Jewett  v.  Palmer,  7  Johns.  Ch.  65^ 
11  Am.  Dec.  401.  4.  That  the  burden  rests  on  the  shoulders 
of  him  who  pleads  it  is  especially  true  where  the  vendor  of 
the  title  in  question  was  guilty  of  a  fraud,  in  which  case  the 
same  rule  applies  to  the  purchaser  under  such  fraudulent 
grantor  as  applies  to  the  purchaser  of  negotiable  paper  which 
had  its  origin  in  fraud:  Sillyman  v.  King,  86  Iowa,  208,  and 
cases  cited.  That  Darby  was  guilty  of  fraud  in  the  transac-^ 
tion  is  too  plain  for  argument;  and  that  defendant  was  equally 
culpable  does  not  admit  of  question.  6.  Moreover,  charged 
as  was  defendant  with  fraud,  his  failure  to  appear  and  testify 
in  denial  of  the  charge  of  something  peculiarly  within  his  own 
knowledge  carries  with  it  the  usual  unfavorable  and  damage 
ing  presumptions:  Henderson  v.  Henderson,  66  Mo.  634;  Cas^ 
County  V.  Qreen,  66  Mo.  498;  Goldsby  v.  Johnson,  82  Mo.  602; 
Leeper  v.  Bates,  85  Mo.  224.  On  this  branch  of  the  case,  then,. 
we  hold  that  defendant  had  ample  and  actual  notice,  and 
with  such  notice  he  deliberately,  so  far  as  in  him  lay,  defrauded 
Mrs.  Washington. 

4.  Not  only  was  defendant  blameworthy  in  the  manner 
already  noted,  but  he  was  also  in  other  particulars.    That  he 
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occupied  toward  Mrs.  WaBbington  and  her  interests  a  fidu- 
ciary relation  cannot,  considering  the  evidence,  admit  of  doabt 
That  this  was  true  upon  the  making  of  the  first  contract  which 
he  made  with  her  in  February,  1874,  is  quite  apparent.  The 
contract  subsequently  made  by  Mrs.  Washington  with  Hop- 
rison  was  but  substitutionary  of  the  first  one  made  by  her 
with  defendant  This  is  obvious  for  many  reasons.  His  in* 
terest  in  the  litigated  land  still  continued  to  be  bound  by  a 
lien  in  Mrs.  Washington's  favor,  in  addition  to  the  part  re- 
served to  her,  which  was  one-fifteenth,  the  other  two-fifteenths 
having  been  conveyed  to  Morrison  ^*  on  the '^  joint  account" 
of  defendant  and  himself*  After  this  defendant  took  deposi- 
tions; attended  trials;  prepared  bills  of  exceptions;  effected 
compromises;  drew  deeds  therefor,  in  which  Mrs.  Washington 
was  awarded  one-fifteenth,  and  he  received  from  her  deed  of 
compromise  in  return,  and  recorded  the  same;  and  he  drew 
petitions,  carried  on  correspondence  with  Mrs.  Washington, 
informing  her  from  time  to  time  of  what  was  being  done;  re- 
ceiving letters  from  her  showing  the  reliance  she  placed  in 
him.  In  short,  defendant,  in  all  except  the  bare  name,  was 
the  attorney  of  Mrs.  Washington,  and  certainly  was  het 
trusted  agent  Whether  he  did  so  gratuitously  or  not  does 
not  alter  his  position  towards  her  or  affect  its  fiduciary  char- 
acter. And  the  itatus  of  defendant  towards  Mrs.  Washington 
is  not  changed  because  she  wrote  similar  letters  to  Morrison* 

This  being  the  case,  all  the  gains  of  defendant  by  means  of 
his  position,  whether  through  the  Darby  deed  or  otherwise, 
belonged  to  Mrs.  Washington,  of  which  gains  he  could  in  no- 
wise deprive  her:  Jamison  v.  Gla$eoekf  29  Mo.  191;  Bent  t. 
Priest^  86  Mo.  475,  and  cases  cited. 

The  doctrine  which  dominates  a  trustee  in  this  regard  ap- 
plies not  only  to  trustees  of  technical  or  express  trusts,  but 
to  all  occupying  a  similar  relation,  whether  cotenants,  agent 
for  hire,  gratuitous  agents,  subagents,  partners,  and  em- 
ployees of  agents,  and  even  to  o£Qcious  intermeddlers  in  the 
business  of  others,  or  who,  by  being  employed  in  the  affairs 
of  another,  have  acquired  a  knowledge  of  his  property:  2 
Sugden  on  Vendors,  8th  Am.  ed.,  pp.  408  et  seq.,  and  notes; 
Baker  v.  Whiting^  1  Story,  218;  Bispham's  Principles  of 
Equity,  4th  ed.,  sec.  93;  Keech  v.  Sandford^  1  White  and  Ta- 
ilor's Leading  Cases,  4th  Am.  ed.,  62;  Allen  v.  De  Oroodt^  98 
Mo.  159;  14  Am.  St  Rep.  626. 

'**  Because  of  the  foregoing  considerations  it  necessarily 
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reeults  that  Mrs.  Washington  was  entitled  to  her  full  one-fif- 
teenth in  all  of  the  lands  in  United  States  survey  2500,  and 
the  like  amount  of  all  moneys  derived  from  compromises  or 
exchange,  and  the  plaintiff,  as  the  assignee  of  her  rights, 
should  have  prevailed  in  securing  that  quantum  of  interest. 
This  is  true,  unless  the  statute  of  limitations  has  created  a 
bar,  which  point  is  next  for  consideration. 

6.  As  to  that  point,  it  is  sufiBcient  to  say  that,  as  this  suit 
concerns  real  estate,  ten  years  is  necessary  to  constitute  a  bar; 
and  the  same  length  of  time  is  requisite  where  it  is  sought  to 
enforce  trusts  in  real  estate:  Buren  v.  Buren^  79  Mo.  538,  and 
cases  cited.  Now,  in  this  case,  from  the  time  of  defendant's 
dealing  with  Darby  to  the  time  when  this  proceeding  was  in- 
stituted was  only  about  five  and  one-third  years.  Until  that 
occurrence  there  was  no  adverse  holding  or  adverse  claim  on 
Darby's  part  Besides,  as  a  fraud  was  practiced  when  the 
Darby  deed  was  delivered,  ten  years  would  be  allowed  the 
injured  party  from  that  time  in  which  to  discover  that  fraud 
and  to  bring  his  action:  2  Rev.  Stats.,  1889,  sec.  6775,  subd. 
5.  Furthermore,  the  question  of  defendant's  right  to  the  land 
in  question  was  being  litigated:  Smith  y.  Washington^  11  Mo. 
App.  520;  88  Mo.  476. 

6.  In  addition  to  what  heretofore  has  been  said  respecting 
the  Darby  deed  and  the  defendant's  claim  thereunder,  it  may 
be  remarked  that,  even  if  defendant  had  acquired  any  valid 
right  under  that  deed,  it  would  have  been  swept  away,  as  the 
result  of  the  litigation  in  case  55597,  reported  as  above;  for 
in  that  case  the  right  of  defendant  to  claim  against  Mrs. 
Washington  the  interest  derived  under  the  Darby  deed  was 
distinctly  adjudged  against  him,  judgment  going  in  her 
favor.  This  adjudication  occurred  in  1882,  and  though 
••^  made  on  a  demurrer  to  the  petition,  yet,  as  the  de- 
murrer went  to  the  merits,  the  whole  matter  in  controversy 
became  re$  judicata:  Bigelow  on  Estoppel,  5tli  ed.,  56.  And 
it  was  as  competent  to  offer  the  judgment  in  evidence  as  it 
was  to  plead  it,  and  the  effect  was  the  same:  Oarton  y.  Botts^ 
73  Mo.  274,  and  cases  cited. 

Defendant's  testimony  taken  in  other  causes  abundantly 
shows  that  he  relied  on  the  Darby  deed,  but  before  that  con- 
ceded that  Mis.  Washington  was  entitled  to  one-fifteenth,  for^ 
amongst  other  things,  he  says:  **  There  never  was  any  dispute 
about  Mrs.  Washington's  title  to  one-fifteenth  of  that  land 
until  I  discovered  the  Darby  deed." 
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7.  Something  has  been  eaid  about  plainiiflra  inability  to 
obtain  equitable  relief  by  removing  a  cloud  from  its  title  be- 
•cause  defendant  Smith  was  in  posBesBion.  There  would  be 
weight  in  thia  suggestion  if  plaintiff  had  the  legal  title,  but 
as  it  has  not,  resort  to  a  court  of  equity  was  a  necessity,  both 
/or  that  purpose  and  in  order  to  divest  title  and  declare  a 
trust:  Mason  v.  Blacky  87  Mo.  829,  and  cases  cited. 

8.  It  was  proper  for  the  court  to  permit  plaintiff,  before  the 
•entry  of  the  final  decree,  to  amend  its  petition  to  conform  to 
the  facts  proven;  and  there  was  no  error  three  days  after  the 
«ntry  of  the  final  decree  to  refuse  defendant  permission  to  file 
an  amended  answer;  nor  does  it  appear  in  what  the  proposed 
amendment  consisted,  whether  or  not  it  was  material:  HawM 
▼.  Stewart,  54  Mo.  407,  408. 

9.  As  before  indicated,  the  decree  entered,  while  correct  so 
i&T  as  it  went,  did  not  go  far  enough,  because  it  did  not  ac- 
cord to  plaintiff  as  extensive  relief  as  that  to  which  it  was  en- 
titled; but  the  decree  went  too  far  when  it  required  plaintiff 
to  repay  to  defendant  the  one  hundred  dollars  with  interest 
which  be  had  paid  Darby.  This  money  having  been  paid  by 
defendant  of  his  own  "®  wrong,  and  in  furtherance  of  an  ac- 
tual fraud,  a  court  of  equity  will  not  aid  him  to  recover  it, 
but  will  leave  him  where  it  finds  him:  Gilbert  v.  Hoffman^  2 
Watts,  66;  26  Am.  Dec.  103;  Jackson  v.  SummerviUe^  13  Pa. 
St  859;  Sands  v.  Codwise,  4  Johns.  597;  4  Am.  Dec.  305;  Mc- 
<:askey  v.  Oraff,  23  Pa.  St  321;  62  Am.  Dec.  836. 

For  the  foregoing  reasons  we  reverse  the  decree,  and  remand 
the  cause,  with  directions  that  the  lower  court,  in  conformity 
to  this  opinion,  do  enter  a  decree  in  favor  of  plaintiff,  treat- 
ing defendant  as  a  trustee  in  all  respects,  and  compelling  him 
to  account  for  all  gains  made  in  that  capacity  to  the  extent 
of  Mrs.  Washington's  equitable  interest  in  the  property, 
whether  in  land  or  money. 

All  concur.  ____^ 

CoilP01tATION*fl  POWBB  TO    TaKS  AND  HOLD  RSALTT    OftB  be  qQ€StiOBtd 

Ly  the  state  only:  Hough  v.  Cook  County  Land  Co.,  73  IlL  23;  24  Am.  Bepb 
230;  extended  note  to  Page  ▼.  Hemeberg,  94  Am.  Dea  382L 

Fraudulent  Conveyances— Effkot  of  Knowledge  o»  Vendbi — What 
Is  Notice. — A  sale  thongh  made  by  a  Tender  with  fraadalenl  intent  will 
not  be  declared  void  unless  the  vendee  had  actual  notioe  of  sach  intsot 
Knowledge  of  facts  which,  if  investigated,  would  lead  to  knowledge  of  ths 
fraud,  is  not  snfficient  to  invalidate  the  transaction:  SUxU  T,  ifoson,  112  Mo> 
374;  34  Am.  St  Rep.  390,  and  extended  note,  where  the  questions  as  to  whst 
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tfircamstaooes  raise  a  presumption  of  frand.  and  a  knowledge  of  what  faoti 
Are  sntBoient  to  pnt  a  Tendee  on  inqoiry  are  discnssed. 

FRAUDOLUrT  COHYXTAIIOKS.— BUKDKN  OF  PROOV  18  TO  BOVA  FiDB  PUB* 

CHASER:  8ee  extended  notes  to  8taU  t.  Ma»9%  34  Am.  St  Rep.  402;  and 
Broum  t.  MUcheU^  11  Am.  St  Rep.  758. 

Trusts. — 6ain»  and  pRoriTS  arising  from  property  impressed  with  ft 
^onatractiTe  tmst  ionre  to  the  benefit  of  the  real  owner,  and  should  be  im!> 
pressed  with  a  like  tmst  in  his  favor:  Farmen'  tie.  Bank  t.  Kimball  MiWmg 
Co.^  1  S.  D.  888;  36  Am.  St  Rep.  739. 

Limitations  ov  AoTioMfl  ih  Casks  Inyolyiiio  Fraud.— The  statute  be- 
gins to  rnn  from  the  discovery  of  the  fraud,  or  from  the  time  when  it  ought 
to  have  been  discovered  by  the  exercise  of  proper  diligence  and  inquiry:  Chi' 
cago  etc  Ry.  Co,  ▼.  TUleringUm,  84  Tex.  218;  31  Am.  St  Rep.  89,  and  not«» 
with  the  cases  collected.  See  a  fnll  discussion  of  the  question  In  the  ex* 
tended  note  to  Snodgran  v.  Branch  Bank,  60  Am.  Dec  611-616,  and  Wood§ 
▼.  WilUami,  142  IlL  269;  34  Am.  St  Rep.  79,  and  note;  and  StaU  v.  StatuU 
urd  Oa  C<K,  49  Ohio  St  137;  34  Am.  St  Rep.  641,  and  note. 

PLSADiNOfl. — Amxndmxnt  Aitkb  Judomxnt:  See  note  to  Bunneman  ▼• 
Wagner,  8  Am.  St  Rep.  311.  Under  the  code  system  of  pleading  oourti 
have  power  to  allow  amendments  both  before  and  after  judgment,  the  only 
limitation  being  that  no  vested  right  shall  be  disturbed,  and  that  the  cause 
of  action  or  defense  shall  not  be  substantially  changed:  Brown  t.  MUeheli^ 
102  N.  C  847;  11  Am.  St  Rep.  748.  No  amendment  of  pleadings  is  allowed 
after  the  rendition  of  judgment:  Landry  v.  Baugnon,  17  La.  82;  36  Am.  DeOt 
606;  see  the  extended  note  to  Stevenson  v.  MudgeU,  34  Am.  Dec  168. 

JuDOMBivTS  ON  Dkmurrxb  are  conclusive  upon  the  questions  legitimately 
involved:  SIUb  v.  Northern  Pae.  B.  B,  Co,,  80  Wis.  469;  27  Am.  St  Rep. 
44,  and  note,  where  plaintiff  has  declined  to  amend:  Seherffr,  MiiBomi  PaOm 
By.  Co.t  81  Tex.  471;  26  Aul  St.  Rep.  828,  and  note. 


White  v.  Pollock* 

[U7  MnsoUBI,  407.] 

Dksd0 — Druvibt.— A  deed  delivered  by  the  grantor  to  a  third  person  to 
be  delivered  to  the  grantee,  and  by  such  third  person  delivered  to  tho 
grantee,  constitutes  a  good  delivery,  though  the  grantor  was  dead  al 
the  date  of  the  last  delivery.  The  delivery  becomes  operative  by  rela* 
tion  as  of  the  date  when  first  made  to  such  third  person,  if  an  intent  to 
that  effect  is  manifested  by  acts  or  words,  or  by  both. 

Dbrds — Dkliyrrt. — A  deed  from  a  father  to  his  son,  delivered  by  the 
father  to  his  wife,  and  accepted  by  her  in  the  presence  of  the  son,  and 
with  his  consent,  sccompanied  by  words  showing  a  present  intent  to 
deliver,  constitutes  a  good  delivery,  although  the  deed  is  not  delivered 
by  the  wife  to  the  son  nntil  after  the  grantor's  death. 

Phillip$  and  Walker^  for  the  appellants. 
WUson  Cramer^  for  the  respondent. 

**•  Macfarlanb,  J.     This  suit  is  ejectment     Plaintifft 
claijQ  title  as  heirs  of  Jonathan  Pollo'k,  deceased,  and  de* 
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fendant  claims  under  a  deed  from  the  said  Pollock  in  hi» 
lifetime,  conveying  to  him  the  land  in  dispute.  Plaintifb 
are  the  children  and  grandchildren  of  Jonathan  Pollock 
by  a  first  marriage,  and  defendant  is  an  only  child  from  a 
second  marriage.  On  the  14th  of  May,  1884,  said  deceased 
executed  and  acknowledged  a  deed  in  due  form,  which  pur- 
ported to  convey  to  defendant  the  land  in  suit  The  ques* 
tion  hinges  on  the  delivery  of  the  deed.  The  evidence  ahowa 
that  at  the  date  of  the  deed  defendant  was  twenty-one  or 
twenty-two  years  of  age,  and  lived  with  his  parents  on  a  por^ 
tion  of  this  land,  which  at  that  time  was  worth  about  seven 
thousand  five  hundred  dollars. 

Defendant's  father  at  that  time  was  near  eighty  years  of 
age,  though,  so  far  as  appeared,  was  in  good  physical  and 
mental  condition.  He  also  owned  personal  property  valued 
at  something  over  two  thousand  dollars.  His  children  bad 
all  left  him  except  defendant.  The  evidence,  detailed  by  a 
number  of  witnesses,  and  which  was  undisputed,  was  to  the 
effect  that  in  conversations  prior  to  the  date  of  the  deed 
Jonathan  Pollock  had  stated  that  he  intended  this  land  for 
his  son  Dannie,  as  he  called  defendant;  that  Dannie  was  to 
take  care  of  him  while  he  lived,  and  he  would  give  him  the 
land.  The  deed  was  written  by,  and  the  acknowledgment 
taken  before,  a  notary,  J.  Q.  A.  Gardner,  who,  except  defend- 
ant and  his  parents,  was  the  only  person  present  when  the 
transaction  took  place.  He  testified:  "I  went  to  his  house 
to  prepare  a  deed,  this  deed,  and  he  told  me  why  he  wanted 
to  make  a  deed;  said  he  was  getting  old;  probably  he  might 
live  to  an  old  age,  and  be  helpless,  and  he  wanted  somebody 
he  could  rely  upon  to  see  to  him  if  he  should  become  ^**  bo 
he  needed  assistance,  and  that  Dannie  (he  referred  to  defend* 
ant  L.  D.  C.  Pollock)  was  the  only  one  left  of  his  children  that 
was  likely  to  stay  with  him,  and  that  he  wanted  to  deed  him 
his  real  estate,  so  that  there  would  be  nothing  hereafter  about 
it;  wanted  to  get  it  all  so  arranged  that  there  would  be  no 
trouble  hereafter;  I  then  prepared  the  deed,  and  while  I  was 
preparing  he  was  talking  about  his  business;  be  said  he  had 
assisted  his  older  children,  and  he  thought  it  would  be  noth- 
ing but  right  for  Dannie  to  have  the  land,  for  he  knew,  how- 
ever long  he  lived,  Dannie  would  take  care  of  him;  that  his 
other  children  would  have  about  equal  share  with  him  in  all 
probability;  said  he  had  considerable  amount  of  other  prop- 
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erty,  and  that  they  would  all  share  in  that  equally;  the  other 
property  referred  to  was  personal  property. 

'*Q.  Do  you  remember  he  called  his  wife  in,  and  said: 

*  Here  is  Dannie's  deed;  take  care  of  it?' 

''A.  She  was  in  the  room,  and  he  told  her  he  wanted  her  to 
take  care  of  that  deed  for  Dannie;  .  •  •  .  they  were  having  a 
conversation  about  dower;  he  told  her  to  take  care  of  Dan« 
nie*s  deed  for  him;  Dannie  also  remarked  that  he  wanted 
his  mother  to  take  care  of  it  for  him;  •  •  •  •  question  came 
up  about  her  signing  the  deed  and  her  dower;  she  said  she 
did  n't  want  to  sign  her  dower  away,  for  Dannie  might  die 
before  she  did,  and  she  would  be  cut  out  of  her  home;  that 
Dannie  would  take  care  of  her  as  long  as  she  lived;  that  it 
was  not  necessary  to  sign  her  dower  away;  and  she  did  n't; 

•  .  •  •  they  asked  me  about  recording — the  old  man  and  his 
V7ife  both — if  it  would  be  necessary  to  have  the  deed  recorded 
right  away;  I  told  them  I  did  n't  think  it  would  be  neces* 
Bary." 

On  cross-examination  he  was  asked:  **  When  you  finished 
the  deed,  and  handed  it  to  him,  what  did  he  say? 

"A.  He  called  to  his  wife,  and  said:  'Here  is  ^^'  Dannie's 
deed.     I  want  you  to  take  it,  and  take  care  of  it  for  him.' " 

After  the  date  of  the  deed,  defendant  took  control  of  the 
land,  living  on  it  with  his  parents,  working  part  and  renting 
part.  The  deed  was  kept  in  an  old  satchel  in  which  other 
papers  belonging  to  the  said  Jonathan  Pollock  were  kept,  but 
they  were  all  in  the  custody  of  his  wife,  he  being  unable  to 
read. 

Jonathan  Pollock  died  in  April,  1888,  and  his  wife  in  three 
or  four  days  thereafter.  Nothing  in  his  conduct  from  the 
date  of  the  deed  to  his  death  was  inconsistent  with  the  due 
delivery  of  the  deed.  The  evidence  tended  to  prove  that,  a 
day  or  two  previous  to  the  death  of  Mrs.  Pollock,  she  told  the. 
wife  of  defendant  to  get  the  deed  out  of  the  satchel  and  give 
it  to  him.  At  any  rate,  the  deed  was  taken  from  the  satchel 
a  few  days  after  the  death  of  Jonathan  Pollock,  and  was  filed 
for  record  by  defendant. 

Some  evidence  was  offered  by  plaintiffs  to  impeach  that 
given  by  Gardner.  An  insurance  policy  on  the  house,  made 
subsequent  to  the  deed  and  existing  at  the  death  of  Jonathan 
Pollock,  was  in  his  name.  After  the  date  of  the  deed  a  tract 
of  the  land  was  sold  for  three  hundred  and  fifty  dollars,  of 
which  one  hundred  dollars  cash  was  paid  to  the  father  and  a 
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note  for  the  remainder  was  made  payable  to  defendant.  The 
title  bond  was  signed  by  both,  because,  as  was  said,  there  was 
no  deed  on  record.  Evidence  was  also  offered  by  plaintiff, 
which  tended  to  prove  that  at  one  time  (date  not  known) 
Jonathan  Pollock  had  threatened  to  disinherit  one  of  his 
heirs,  if  a  certain  course  of  conduct  was  pursued,  and  that 
some  of  the  heirs  had  received  no  advancements.  This  evi* 
dence  was  excluded  by  the  court. 

The  court  sat  as  a  jury,  and  gave  the  following  declaration 
of  law:  '*If  it  shall  appear  and  be  found  from  the  evidence 
in  this  cause  that  Jonathan  Pollock,  ^^'  after  signing  and 
acknowledging  the  deed  from  himself  to  the  defendant,  called 
to  his  wife  and  said  to  her, '  Here  is  Dannie's  deed;  I  want 
you  to  take  it  and  take  cnre  of  it  for  him,'  and  that,  in  com* 
pliance  with  such  request,  the  wife  of  Pollock  took  charge  and 
control  of  said  deed  at  the  time,  then  there  was  a  delivery, 
and  the  title  of  Jonathan  Pollock  passed,  by  virtue  of  such 
deed,  to  the  defendant" 

This  instruction  sufficiently  points  out  the  theory  by  which 
the  court  was  governed.  The  finding  and  judgment  of  the 
court  was  for  tlie  defendant,  and  plaintiffs  appealed. 

The  law  in  a  case,  the  facts  of  which  are  analogous  to  this 
one  in  most  of  its  features,  was  thus  expressed  by  Black,  J., 
in  the  recent  case  of  Sneathen  v.  Sneathen^  104  Mo.  209,  24 
Am.  St  Rep.  326:  '' Delivery  of  a  deed  is,  of  course,  an  essen- 
tial element  of  a  valid  transfer  of  title  to  real  estate,  and  it 
must  take  place  during  the  life  of  the  grantor;  for  a  deed  can- 
not be  made  to  perform  the  functions  of  a  will.  But  the  de- 
livery need  not  be  to  the  grantee  in  person.  A  deed  delivered 
by  the  grantor  to  a  third  person  to  be  delivered  to  the  grantee, 
and  by  such  third  person  delivered  to  the  grantee,  will  consti- 
tute a  good  delivery,  though  the  grantor  is  dead  at  the  date 
of  the  last  delivery;  for  the  delivery  takes  effect  by  relation 
as  of  the  date  when  first  made  to  the  third  person.  In  such 
cases  it  should  appear  that  the  grantor  parted  with  all  do- 
minion and  control  over  the  instrument,  intending  it  to  take 
effect  and  pass  title  as  a  present  transfer.  This  intention 
may  be  manifested  by  acts,  or  by  words,  or  by  both  words 
and  acts":  Citing  Burke  v.  Adame^  80  Mo.  506;  50  Am.  Rep. 
510;  Siandiford  v.  Standiford^  97  Mo.  231;  Tiedeman  on  Real 
Property,  sec.  814. 

It  is  also  said  in  the  same  case:  *^It  is  true  that  Mrs. 
Sneathen  placed  the  deed  in  a  trunk  with  the  ^^'  grantor's 
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other  papers,  where  he  could  repossees  himself  of  them  if  he 
desired  to  do  so.  But  the  rule  that  the  grantor  must  part 
with  all  dominion  and  control  over  the  deed  does  not  mean 
that  he  must  put  it  out  of  his  physicial  power  to  procure  poB- 
session  of  it.  It  is  sufScient  that  the  deed  is  delivered  to  the 
third  person  for  the  grantee  without  reservation,  and  with  the 
intention  that  it  shall  take  effect,  and  from  that  time  operate 
as  a  transfer  of  the  title/' 

It  is  said  further:  ^'  No  suggestion  is  made,  nor  do  we  see 
any  reason  why  the  wife  of  the  grantor  may  not  be  the  third 
person,  within  the  rules  before  stated,  to  whom  the  deed,  is 
delivered  for  the  grantees." 

These  ezcerpts  express  the  law  which  governs  this  case, 
and  are  supported  by  numerous  other  late  decisions  of  this 
court:  Scott  v.  Scottj  95  Mo.  300;  Standiford  v.  Standiford,  97 
Mo.  239;  Crowder  v.  Searcy,  103  Mo.  117;  Tyler  v.  Hall,  106 
Mo.  313;  27  Am.  St.  Rep.  337;  HaU  v.  Hall,  107  Mo.  101; 
AUen  V.  De  Groodt,  106  Mo.  449. 

There  is  no  question  in  this  case  in  respect  to  the  accept* 
ance  of  the  deed  by  defendant.  He  was  present  when  it  was 
executed,  and  he  then  expressed  a  willingness  to  accept  it; 
he  also,  after  the  death  of  the  grantor,  received  and  filed  it  for 
Tecord. 

It  will  be  seen  from  the  declaration  of  law  given  that  the 
court  omitted  to  require,  as  essential  to  the  validity  of  the 
conveyance,  that  the  *^  grantor  parted  with  all  dominion  and 
control  over  the  instrument,  intending  it  to  take  effect,  and 
pass  the  title  as  a  present  transfer."  Doubtless  the  court 
construed  the  language  of  the  grantor  to  his  wife,  *'  Here  is 
Dannie's  deed,  I  want  you  to  take  it  and  take  care  of  it  for 
him,"  if  found  to  have  been  used,  as  being  conclusive  of  an 
intention  to  part  with  his  dominion  and  control  over  it,  and 
to  pass  the  title  to  the  land  as  a  present  transfer.  The  court 
necessarily  found  that  this  language  ^^^  was  used,  and  an 
examination  of  the  evidence  of  what  was  said  and  done  on 
this  occasion  discloses  nothing  which  qualifies  this  language 
or  was  inconsistent  with  it  The  use  of  this  language  and  the 
acceptance  of  the  deed  by  the  wife,  in  the  presence  of  the 
grantee  and  with  his  consent,  constituted  all  the  evidence 
bearing  upon  the  question  of  the  delivery;  and  its  legal  effect 
was  a  question  of  law  for  the  court,  none  of  these  facts  being 
controverted. 

The  grantor  spoke  of  the  instrument  as  '^  Dannie's  deed," 
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and  directed  that  care  be  taken  of  it  "for  him."  Defendant 
was  present,  and  assented  both  to  the  deed  and  to  his  motherV 
custody  of  it.  The  deed  was  thereupon  taken  into  the  pos- 
session of  the  mother  to  ''take  care  of"  for  her  son.  The  in* 
tention  of  the  grantor  is  the  fact  to  be  established.  ''This 
intention  naay  be  manifested  by  acts  or  by  words,  or  by  both 
words  and  acts":  Sneathen  v.  Sneathen,  104  Mo.  209;  24  Am» 
St.  Rep.  826;  Crowder  v.  Searcy,  103  Mo.  117. 

We  do  not  see  what  language  or  acts  could  have  been  used 
by  this  grantor  more  expressive  of  his  intention  to  part  with 
all  control  of  the  deed  and  to  effect  a  perfect  transfer  of  the 
title  than  those  used  by  him.  There  being  no  qualifying 
facts,  if  the  language  and  acts  attributed  to  the  grantor  were 
used,  then  a  complete  delivery  was  effected,  and  the  title 
passed  to  defendant.  In  view  of  the  undisputed  evidence  of 
the  intention  of  the  grantor,  there  was  no  error  in  giving  the 
instruction. 

No  fraud  or  undue  influence  in  the  execution  of  this  deed 
was  charged  or  proved,  and  the  case  was  fairly  tried  on  cor- 
rect principles  of  law,  and  the  judgment  is  affirmed*  All 
concur.  

Dbids—Dsliysbt  Aitsb  Dxath  of  Gbaktob,  Whkk  Suiiriai— t.— a 
deed  delivered  by  the  grantor  to  a  third  person  to  be  delivered  to  the  grantee^ 
and  by  such  third  person  delivered,  is  valid,  though  the  grantor  is  dead  at 
the  date  of  the  last  delivery.  In  snch  ease  it  should  appear  that  the  grsntor 
parted  with  all  dominion  and  oontrol  over  the  instrument^  intending  it  to 
take  effect  as  a  present  transfer:  Sneathen  v.  SneeUhen,  104  Ma  201;  24  Am. 
St.  Rep.  326,  and  note;  note  to  Btirjf  v.  Youngs  35  Am.  St^  Bep.  19%  and 
the  extended  note  to  Wellbonrr.  Weaver,  63  Am.  Dec  2461 


Lanieb  V.  MoIntosh. 

(U7  HnsouBl.60B.| 

liOBTOAon.— AssiovMBiiT  OF  A  MoBTOAGi^  IB  Order  to  trftnafsr  the  entirt 
legal  and  equitable  interest  of  the  mortgagee,  must  be  by  deed  oontain. 
ing  snch  words  of  grant  as  show  an  intention  of  the  parties  to  make  a 
complete  transfer.  When  a  formal  assignment  is  thus  made^  and  the 
bond,  note,  or  other  evidenoe  of  the  debt  is  assigned  and  delivered,  the 
assignee  is  invested  not  only  with  the  legal  title  but  also  with  any 
power  of  sale  contained  in  the  mortgage* 

MoRTOAOis-^EQurrABLS  A88iOMMKKT.~The  mere  assignment  of  the  mort- 
gage debt  carries  with  it  the  mortgage  as  aa  inddent^  and  may  be  e&- 
forced  by  the  assignee  in  his  own  name,  and  an  equitable  assignment 
Is  declared  and  enforced,  by  way  of  subrogation,  whenever  light  aad^ 
Justice  require  it* 
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UoRTGAOis— Equitablb  AwiQJmsxn.^A  wait  of  mortghged  pramiMi, 
which  ii  ineffeotive  on  «ocoant  of  defeoti  in  tho  ozecntion  of  tbo  power, 
operates  m  en  equitable  aesignment  of  the  mortgage  to  a  pnrohaaer  if  bo 
pays  the  pnrcbase  money  in  good  faith,  and  it  is  applied  to  the  aatialao* 
tion  ol  the  mortgage  deht^ 

MoBTOAOxs^DirscrnvB  FouecLOflUBX— RnALB.— Entiy  of  record  of  satis- 
faction of  a  mortgage  made  by  the  mortgagee  after  foreclosure,  nnder 
the  mistaken  belief  that  the  forecloenre  sale  has  effectnally  foreclosed 
the  mortgage,  is  not  conclasive  on  the  porchaser  who  has  paid  the  pn^ 
chase  money,  bat  he  may  show  by  parol  that  no  title  passed  at  sndi 
sale,  and  may  have  a  resale  to  cozrect  the  error. 

JioRTQAOKS — Dxncnys  Salk  Uudxr  Powsr— Eivkot  of  on  Pubgbabik.— 
A  sale  and  conveyance  d  mortgaged  premises,  by  a  mortgagee  or 
trastee  acting  nnder  a  power,  though  defectively  ezeeated,  passes  the 
legal  title  and  estate  to  the  purchaser  subject  to  the  right  of  redomp* 
tion.  In  such  case  the  title  passes  by  a  oonveyance  of  the  property  by 
the  person  holding  such  title. 

ICORTOAOKS— DlFEOTIVS    F0RSCLO8URB   SaLS^EsTOFPIL    TO    AtTAOK.— A 

mortgagor  who  accepts  the  surplus  arising  from  a  defeotive  foredosoM 
sale  of  mortgaged  land,  and  dontraots  with  the  purchaser  for  him  to  hold 
the  title  as  security  for  the  money  advanced  and  to  reoonvey  upon  being 
reimbursed  therefor,  is  estopped  from  attacking  the  validity  of  the  sale, 
H0RTOAOE8 — Foreclosure — OuTflTAKDiHO  Tttlr — Ejectmbvt.— A  mere 
right  of  redemption  in  a  third  person  after  foreclosure  of  a  mortgage  It 
not  such  an  outstanding  title  as  defeats  a  recovery  in  ejectments  TIm 
ontstanding  title  in  such  case  must  be  such  a  one  as  the  owner  thereol 
oonld  recover  on  if  he  were  asserting  it  in  an  action. 

Oeorge  Hubbert^  B$nton  and  SturgUf  and  A.  J.  HarbiMont  for 
the  appellants. 

H.  C.  Pepper^  for  the  respondent. 

*^'  Macfarlanb,  J.  The  suit  is  ejectment  in  the  usual 
form,  to  recover  a  parcel  of  land  twenty-two  rods  and  six  feet 
iong  by  fifteen  rods  and  seven  feet  wide,  in  McDonald  county. 
The  answer  admitted  the  possession  of  Mcintosh  as  tenant 
of  his  co-defendant,  J.  D.  Shields,  but  denied  all  other  allega> 
iions.     It  also  set  up  the  following  special  defense: 

''  Defendants,  for  further  answer,  say  and  aver  that  at  one 
time,  in  the  year  1886,  defendant,  Shields,  gave  to  one  John 
A.  Kunkel  a  note  for  the  sum  of  two  hundred  and  seventy 
dollars,  to  bear  interest  at  the  rate  of  ten  per  cent  per  annum, 
to  secure  which  he  executed  a  mortgage  upon  the  property 
sued  for  herein,  to  the  said  Kunkel,  but  the  same  has  been 
long  paid  and  satisfied,  so  no  ground  of  action  could  exist 
on  that  account  against  him;  notwithstanding  which  defend* 
Ants  are  advised,  and  aver,  that  plaintiff  pretends  to  make 
iK>me  claim  of  right  to  the  possession  of  the  land  as  a  pre- 
tended assignee  of  the  said  mortgage  after  condition  broken. 
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• 
*'  Defendant  Shields,  while  protesting  that  the  said  morW 

gage  was  long  ago  satisfied,  comes  and  offers  to  pay  into  the 

court,  for  the  benefit  of  the  lawful  owner  of  the  said  mortgage 

debt,  all  and  every  sum  and  amount  which  may  appear  from 

the  evidence  in  this  case  to  be  and  remain  unpaid  thereon,  if 

any,  if  it  be  found  that  the  plaintiff  is  vested  with  the  righto 

of  the  said  mortgagee/' 

The  reply  admits  ihe  execution  and  delivery  of  the  note 
and  mortgage  by  J.  D.  Shields,  but  denies  that  he  ever  paid 
the  note  or  satisfied  the  mortgage  as  charged  in  the  answer. 

In  support  of  his  title  plaintiff  offered  in  evidence  the  fol- 
lowing deeds:  1.  Mortgagee's  deed  from  John  A.  Konkel  to 
J.  C.  Seabourn,  dated  October  29,  »**  1887,  This  deed  pur- 
ports to  convey  the  land  under  power  of  sale  contained  in  the 
mortgage  made  by  defendant  Shields,  and  described  in  the 
answer;  2.  Quitclaim  deed  from-  J.  C.  Seabourn  to  George 
W.  Corum,  dated  May  2,  1888;  S.  Mortgage  deed  from 
George  W.  Corum  to  plaintiff,  L.  C.  Lanier,  to  secure  note  for 
three  hundred  dollars,  due  in  ten  days,  with  power  of  sale  in 
case  of  default,  dated  April  6,  1889;  4.  Mortgagee's  deed 
from  L.  C.  Lanier,  under  power  of  sale,  to  Alphonso  Howe, 
dated  May  18,  1889;  6.  Quitclaim  deed  from  Alphonao 
Howe  to  plaintiff  Lanier.    No  date  given  in  abstract. 

The  record  of  the  mortgage  from  defendant  Shields  to  Kqq* 
kel  showed  an  entry  of  satisfaction  on  the  margin,  dated  Oo- 
tober  16,  1886,  and  signed  by  Kunkel,  the  mortgagee. 

In  explanation  of  that  entry  of  satisfaction  Kunkel  testified 
that  prior  to  the  entry  he  had  undertaken  to  sell  the  property 
under  hie  mortgage,  but  misdescribed  the  land  in  both  the 
advertisement  and  deed.  At  this  sale  Seabourn  was  also  the 
purchaser,  paying  therefor  three  hundred  and  five  dollars, 
which  paid  the  debt  and  cost,  and  seventeen  or  eighteen  del* 
lars  over,  which  was  paid  to  Shields,  as  mortgagor,  to  whom 
was  delivered  the  note  and  mortgage,  and  he  then  entered 
satisfaction.  That,  on  learning  of  the  misdescription  of  the 
land  in  the  previous  sale  and  deed,  at  request  of  the  pur* 
chaser  and  Shields,  he  resold  the  property  merely  to  oonect 
the  mistake.     On  this  sale  nothing  was  paid. 

The  evidence  also  tended  to  show  that  these  purchases  at 
mortgagee's  sale  were  made  by  Seabourn  at  the  request  of 
Shields,  his  son,  Abe,  and  Gus  Corum,  and  Seaboura  under* 
took  it  for  the  benefit  of  defendant  Shields.  Seabourn  gavs 
them  an  agreement  to  convey,  as  they  should  direot,  upon  re^ 
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paying  him.  The  parties  borrowed  the  money  to  pay  for  the 
land,  and  Seabourn  *^^  signed  the  note  as  security  with  the 
understanding  that  when  the  amount  was  paid  he  would 
convey  as  directed.  Seabourn  had  the  note  to  pay,  but  the 
money  was  afterwards  repaid  to  him,  a  part  by  Abe  Shields, 
but  most  of  it  by  Gorum,  and,  at'  the  request  of  Shields,  Abe, 
and  Corum,  he  conveyed  the  land  to  the  latter.  The  evi« 
dence  is  not  very  clear  from  or  by  whom  Seabourn  was  re- 
paid.  The  evidence  shows  further  that  the  second  sale  made 
under  the  Shields  mortgage  was  conducted  by  an  agent,  the 
mortgagee  then  being  sick.  Howe  was  the  stepson  of  Corum, 
and  married  the  daughter  of  plaintiff. 

There  was  conflict  in  the  evidence  as  to  who  was  in  posses* 
sion  of  the  property  after  Seabourn  gave  it  op,  which,  if  im» 
portant,  cannot  be  intelligently  settled  from  what  appears  on 
the  abstract. 

The  facts  were  tried  by  'a  jury,  and,  at  request  of  plaintiff, 
the  court  gave  the  following  instructions: 

*'  The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  J.  D.  Shields  and  wife  executed  and  delivered 
the  mortgage  deed  to  John  A.  Kunkel,  read  in  evidence,  and 
that  after  condition  broken  in  said  mortgage  said  Kunkel  at* 
tempted  to  advertise  and  sell  the  land  therein  described,  but 
by  mistake  failed  to  describe  the  said  land  in  the  advertise- 
ment and  the  mortgagee's  deed,  and  that  J.  C.  Seabourn  be- 
came the  purchaser  at  such  sale,  and  paid  the  note,  interest, 
and  costs  Becured  by  said  mortgage;  and  if  the  jury  further 
find  that  by  mistake  in  the  first  sale  Kunkel  entered  satisfac- 
tion on  the  margin  of  the  record  of  the  said  mortgage,  and 
that  thereafter,  at  the  request  of  J.  D.  Shields,  he  advertised 
and  sold  the  land  in  said  mortgage  deed  according  to  the 
conditions  therein,  and  executed  and  delivered  to  J.  G.  Sea* 
bourn  the  mortgagee's  deed  read  in  evidence,  then  such  con* 
veyance  vested  the  legal  title  to  the  land  in  controversy  in 
*^*  Seabourn,  and  that  J.  D.  Shields  is  estopped  from  deny- 
ing Seabourn's  title,  or  those  claiming  under  him;  and  the 
successive  conveyances  from  Seabourn  and  others,  claiming 
under  him,  had  the  effect  to  vest  in  plaintiff  all  right  and 
title  of  defendant  Shields.'^ 

Defendant  asked,  but  the  court  refused  to  so  instruct; 
1.  That  payment  of  the  mortgage  debt  by  Seabourn,  the  sur« 
render  of  the  note  to  Shields,  and  the  entry  of  satisfaction  of 
the  mortgage  on  the  record,  extinguished  the  power  of  sale, 


680  Lanier  v.  McIhtosh.  [MisBoorif 

and  the  second  sale  and  deed  thereunder  were  nullities; 
2.  Though  the  attempted  sales  may  have  operated  at  an  aa* 
signment  of  the  debt  and  mortgage  to  Seaboum,  yet  plaintiflE^ 
by  the  convey  a  nces  to  him,  succeeded  to  no  such  rights  under 
the  mortgage  as  would  entitle  him  to  recover  in  ejectment 
from  the  mortgagor;  8.  That  under  the  pleadings  and  evi* 
denje  defendant  Shields  should  have  been  permitted  to  re- 
cover. 

-  1.  It  is  conceded  that  the  first  sale  attempted  by  the  mori- 
gngee,  in  failing  to  describe  the  land^  either  in  the  advertise* 
ment  or  deed,  did  not  pass  to  the  purchaser  the  legal  title  to 
the  property  sold.  The  same  result  would  follow  a  convey- 
ance with  a  like  error  by  the  owner.  It  is  insisted,  however, 
by  defendants  that  the  sale,  and  payment  of  the  purchase 
money  in  discharge  of  the  mortgage  debt,  gave  the  purchaser 
no  equitable  right  to  the  security,  but  operated  as  a  complete 
and  absolute  discharge  of  the  debt  and  mortgage.  To  that 
I)ropo8ition  we  do  not  yield  assent. 

An  assignment  of  a  mortgage,  in  order  to  transfer  the  entire 
legal  and  equitable  interest  of  the  mortgagee,  must  be  by 
deed  containing  such  words  of  grant  as  will  show  an  intentioa 
of  the  parties  to  make  a  complete  transfer.  When  a  formal 
assignment  is  thus  made,  and  the  bond,  note,  or  other  evi* 
dcncG  of  the  debt  is  asBig..ed  and  delivered,  the  assignee  will 
be  ^'^  invested,  not  only  with  the  legal  estate,  but  with  any 
)x)wer  of  sale  contained  in  the  mortgage:  PUkeit  v.  JoneSf  63 
Mo.  199;  1  Jones  on  Mortgages,  sec  786;  15  Am.  A  Eng. 
Ency.  of  Law,  842. 

An  equitable  assignment  does  not  require  these  formalities. 
In  tiiis  state  tlie  mere  assignment  of  the  debt  carries  with  it 
the  mortgage,  as  an  incident,  which  may  be  enforced  by  the 
assignee  in  his  own  name.  And  an  equitable  assignment  will 
1)0  declared  and  enforced,  by  way  of  subrogation,  whenever 
right  nnd  justice  require  that  it  should  be  done.  So  it  is  held 
that  a  sale  of  the  mortgaged  premises  which  is  ineffective  on 
account  of  defects  in  the  execution  of  the  power,  will  operate 
as  an  equitable  assignment  of  the  mortgage  to  the  purchaser 
if  he  paid  the  purchase  money  in  good  faith,  and  it  was  ap* 
])lied  to  the  satisfaction  of  the  mortgage  debt:  WUcaxon  v. 
Oabom,  77  Mo.  632;  Honaker  v.  Shough,  55  Mo.  472;  iVisrt  v. 
Si,  Louis,  103  Mo.  657;  2  Jones  on  Mortgages,  sec.  1678. 

The  evidence  in  this  case  shows  that  Seabottn  purchased 
in  good  faith  and  paid  to  the  n)ortgngeo  the  purchase  priee^ 
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^liich  was  applied  to  the  payment  of  the  debt  secured.  In 
tliis  purchase  he  intended  to  buy,  and  supposed  he  bad 
bought,  the  mortgaged  property.  He  got  nothing  in  law  fox 
the  money  paid,  and  he  was  in  equity  entitled  to  the  security 
of  the  mortgage  for  the  amount  due  on  the  note  when  paid. 

2.  After  a  foreclosure  sale  under  a  mortgage  the  title  of  the 
purchaser  comes  through  the  mortgage.  The  mortgage  is 
not  satisfied  but  foreclosed.  It  is,  therefore,  in  such  case  im* 
proper  to  make  an  entry  of  satisfaction  on  the  record.  The 
«ntry  made  by  the  mortgagee  in  this  case  was  intended  to 
tnean  nothing  more  than  that  the  mortgage  had  been  satisfied 
hy  a  sale  of  the  premises.  It  could  haye  no  greater  effect^  at 
^'®  least  between  the  parties,  than  the  sale  and  deed  ther^ 
under.  Indeed,  after  the  equitable  assignment  of  the  mort* 
£age,  Kunkel,  as  mortgagee,  as  between  himself  and  the 
purohflser,  had  no  power  to  enter  satisfaction.  Entries  of 
this  kind  are  open  to  explanation  by  parol  evidence,  and  a  di* 
rect  proceeding  to  impeach  them  is  not  required:  Joerden$  t. 
JSchrimpf,  77  Mo.  384;  Valle  v.  American  Iron  Motmtain  Co^ 
127  Mo.  455;  Chappell  v.  Allen,  88  Mo.  218. 

The  evidence  shows  very  conclusively  that  this  entry  was 
made  without  authority  under  a  mistaken  idea  of  duty,  and 
under  the  belief  that  the  sale  had  efiectually  foreclosed  the 
mortgage.  It  should  not  be  allowed  to  stand  in  the  way  of 
the  purchaser's  rights. 

8.  As  to  the  effect  of  the  second  sale.  By  a  recent  well- 
considered  decision  of  this  court  rendered  in  Bank  it  was  held 
thnt  a  sale  and  conveyance  of  the  mortgaged  premises,  by  a 
mortgagee  or  trustee  acting  under  a  power,  though  defectively 
executed,  passed  the  legal  estate  to  the  purchaser  subject  to 
the  right  of  redemption.  In  such  case  the  title  passes  by  a 
conveyance  of  the  property  by  one  holding  the  title:  Sehane^ 
toerk  V.  Hoberecht,  117  Mo.  22;  ante,  p.  631. 

The  first  sale  and  conveyance  here  was  not  of  the  mortgaged 
property  at  all,  owing  to  a  misdescription,  and  the  legal  title 
was  not  affected,  but  remained  in  the  mortgagee,  who  held  it 
in  trust  for  the  benefit  of  the  equitable  assignee  of  the  debt^ 
Though  the  validity  of  the  second  sale  may  be  questioned  by 
reason  of  the  irregularity  arising  from  the  absence  of  the 
mortgagee  when  it  was  made,  and  the  employment  of  an 
agent  to  conduct  it,  there  can  be  no  doubt  that  the  legal  title 
passed  to  Seabourn  by  the  deed,  and  under  whom  plaintiff 
claims  through  mesne  conveyances. 
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'^*  4.  Aside  from  all  these  considerations  we  think  the 
evidence  conclusively  shows  that  defendant,  Shields,  bj  his 
conduct  and  agreements,  is  estopped  to  dispute  the  absolute 
foreclosure  of  this  mortgage.  The  first  sale  was  made  or 
attempted  at  his  request  with  the  information  that  his  son 
would  buy  the  property.  After  the  sale  he  received  from  the 
mortgagee  sixteen  or  seventeen  dollars  which  remained  of  the 
proceeds  of  the  sale  after  the  debt  had  been  paid.  The  sec- 
ond sale  was  made  by  Kunkel  at  the  request  of  Seabourn  and 
defendant.  Shields,  and  for  the  purpose,  as  they  declared,  of 
correcting  the  mistake  in  the  previous  sale  and  of  putting  the 
title  in  Seabourn.  So  far  as  Kunkel  acted  it  was  under  the 
direction  of  Shields.  Shields'  conduct  is  explained  in  the  un- 
disputed evidence  that  Seabourn,  in  making  the  purchaseSt 
was  acting  for  him,  his  son,  and  Corum  under  an  agreement 
by  which  he  was  to  convey  the  land,  according  to  their  di* 
rection,  upon  being  reimbursed  for  what  he  had  advanced* 
After  the  title,  at  the  request  of  Shields,  had  been  vested  in 
Seabourn  a  new  arrangement  was  made  wholly  independent 
of  the  mortgage.  Under  that  agreement  Seabourn  was  to 
hold  the  title  as  security  for  the  money  advanced  to  pay  the 
mortgage  debt.  Under  this  transaction  and  contract  the 
right  of  redemption,  if  it  would  otherwise  have  existed,  was 
clearly  waived  by  Shields,  and  he  was  estopped  to  dispute  the 
validity  of  the  mortgagee's  sales:  Austin  v.  Loving^  63  Mo. 
22;  Narmn  v.  Jacob,  93  Mo.  346;  3  Am.  St  Rep.  531;  2 
Jones  on  Mortgages,  sec.  1484. 

If  defendant  has  any  remedy,  it  is  upon  the  contract 
under  which  Seabourn  took  and  held  the  title  for  him,  upon 
which  no  issue  was  made  or  determined  in  this  record. 

5.  Under  the  foreclosure  sale  the  legal  title  of  the  heirs  of 
Mrs.  Shields,  wife  of  defendant,  who  died  before  the  first  sale, 
if  any  they  had,  also  passed  to  the  purchaser  ^'^  and  no  one 
entitled  is  seeking  to  redeem  their  interest.  A  mere  right  of 
redemption  in  a  third  person,  after  foreclosure,  is  not  such  an 
outstanding  title  as  will  defeat  a  recovery  in  ejectment  The 
title  ''must  be  such  a  one  as  the  owner  of  the  title  himself 
could  recover  on  if  he  were  asserting  it  in  an  action.  It  must 
be  a  present,  subsisting,  and  operative  title":  McDonald  v. 
Schneider,  27  Mo.  405;  Woode  y.  Hilderhrand,  46  Mo.  284;  2 
Am.  Rep.  513. 

We  see  no  error  in  the  record,  and  the  judgment  is  aflSrmed. 
All  concur. 
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MoBTQAOis— AflsioivMSiiT  OF,  How  MADi.->Ia  tbit  itate  tbo  Miignmeni 
of  a  mortgage  mast  be  by  deed:  Vom  ▼.  Bandy,  2  GreenL  822;  11 
Am.  Deo.  101.  Tbe  interest  of  »  mortgagee  in  land  cannot  in  Maine  iMts» 
withont  an  assignment  in  some  form  in  writing  nuder  seal:  Smith  r,  Kelley, 
27  Me.  237;  46  Am.  Dec.  505.  An  assignment  of  a  mortgage  on  lands  must. 
not  only  nse  words  of  conveyance,  but  must  be  executed  and  acknowledged 
as  ordinary  conveyances  are  by  law  required -to  be:  Sanden  v.  Ctuifetday,  8& 
Ala.  246.  In  Bunyonr.  Mei'sertau,  11  Johns.  534;  6  Am.  Deo.  303,  it  waa 
held  that  a  mortgage  conld  be  assigned  by  mere  delivery  withont  writing. 
See  the  note  to  Oiain  v.  Paine,  50  Am.  Dec.  810. 

MoRTOAOKS. — AflSTGVMKHT  OF  A  Debt  Skcubkd  bt  A  MoRTOAOS  operate* 
aa  an  equitable  assignment  of  the  mortgage:  CcnnedictU  etc  Iru,  Co,  ▼.  Talbot, 
113  Ind.  373;  3  Am.  St.  Rep!  655,  and  note;  MitcJuU  v.  Ladew,  36  Mo.  526;. 
88  Am.  Dec.  156;  Layntnce  v.  Kmvp,  1  Root,  248;  1  Am.  Deo.  42;  Blair  ▼. 
WhiU,  61  Vt.  110;  DanieU  v.  Densmore,  32  Neb.  40.  See,  also,  the  notes  to- 
NicltoUon  V.  Leavitt,  57  Am.  Deo.  508,  and  Willlam»  v.  Keyei^  30  Am.  SU 
Rep.  442. 

ASSIGNMRNT  07  MORTGAOB  BT  CONYBTAKCB  OV  MORTOAOBD   PROPIRTTS 

See  the  notes  to  WiUon  v.  Troup,  14  Am.  Dec.  474;  CVos&y  v.  Taylor^  77  Anu 
Dec.  353,  and  Wehk  v.  PhUUjm,  54  Ala.  309;  25  Am.  Hep.  679. 

MORTOAGBS. — CONVBTANGBS  UnDKR  DeFECTIVB  PoWKR  OF  SaLB  IB:  8e» 

the  notes  to  Bannnan  ▼.  Sads,  24  Am.  St.  Rep.  206,  and  IVygal  v.  Bigehw^ 
16  Am.  St  Rep.  499. 
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[117  MISSOUBI,  568.] 

Rbal  EnATB  AoBHTB — CoMuissiOKS  Whbn  Basnbd.— A  real  estate  broker 
performs  his  daty,  and  is  entitled  to  his  commission,  when  a  purchaser 
is  introduced  who  is  ready,  willing,  and  able  to  buy  on  the  terms  an- 
thorized  by  the  principal,  and  no  binding  written  contract  of  sale  is  re* 
quired  if  the  principal  is  in  a  situation  to  execute  it  himself. 

Rbal  Estatb  Agents — When  Entitled  to  Ck>MHis8ioii8. — A  real  estata- 
agent  is  entitled  to  his  commissions  if  he  is  the  procuring  cause  of  nego- 
tiations which  result  in  a  sale,  even  though  the  negotiations  are  con- 
dooted  and  concluded  by  the  principal  in  person. 

Rbal  Estate  Agents — Ratification  of  Contraot  of— Commi88Ion8.«> 
Though  a  contract  of  sale  made  by  a  real  estate  agent  varies  from  the- 
terms  of  his  authority,  yet,  upon  approval  and  ratification  by  the  prin» 
cipal,  as  made  by  the  agent,  it  becomes  a  part  of  the  original  contract,, 
and  the  agent's  commissions  as  fixed  therein  govern. 

Real  Estate  Agents — CouiimsiONS — Evidence. — In  an  action  by  a  realr 
estate  broker  to  recover  commissions  on  a  sale,  a  deed  executed  by  the- 
principal  after  suit  is  instituted  is  admissible  to  show  a  ratification  of 
the  broker's  contract. 

Pbaoticb— Waiver  of  OBJEOrioN — An  objection  to  an  amended  petition  aa 
being  a  departare  from  the  original  is  waived  by  pleading  over  and  goin^ 
to  trial  without  making  objection. 

Real  Estate  Agents— Commissions  When  Earned.— A  real  estate  brokei 
who  produces  a  buyer  who  is  ready,  willing,  and  able  to  carry  out  th» 
oontraet  of  sale  as  authorized  by  the  principal,  is  entitled  to  his  com* 
Bussioii%  although  such  buyer  is  acting  in  behalf  of  another  person. 
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Bayward  and  Ortffin^  for  the  appellant 

PrcUtf  Ferry f  and  Hagerman^  for  the  respondent. 

*^  Hacfarlanc,  J«  The  action  is  to  recover  commlsrioa 
by  plaintiff,  a  real  estate  agent,  for  the  sale  of  land  for  de- 
fendant under  authority  contained  in  the  following  writing: 

"Kansas  City,  Mo.,  March  14,  1889. 
'*  I  hereby  authorise  J.  M.  Gelatt  to  sell  my  property  at 
1116  Main — 24ft.  Sin. — for  the  sum  of  seventy  thousand  dol- 
lars; thirty  thousand  of  which  is  to  be  paid  in  cash  within 
thirty  days  of  this  date,  ten  thousand  of  which  cash  la  to  be 
paid  within  three  days  from  date,  and  the  remainder  of  my 
equity,  twenty-three  thousand  dollars,  to  be  paid  in  six 
months,  with  interest  at  the  rate  of  six  per  cent.  The  pur- 
chaser of  said  premises  is  to  pay  an  encumbrance  of  seven- 
teen thousand  dollars,  bearing  seven  per  cent  interest,  which 
is  now  on  said  property  and  falls  due  in  January,  1890. 
Should  Mr.  Gelatt  sell  said  property  on  the  above  terms  I 
am  to  give  him  fourteen  hundred  dollars,  and  any  excess  ob- 
tained for  said  property  above  said  price  to  be  his. 

"Thomas  S.  Ridgb, 
"J.  M.  Gelatt." 

On  the  next  day,  March  15,  1889,  plaintiff  agreed  with 
J.  F.  Brady  for  the  purchase  of  the  property  upon  the  terms 
set  forth  in  the  following  receipt  which  was  given  at  the 

time: 

**  Received  of  J«  F.  Brady,  five  hundred  dollars  as  earnest 
money  in  the  purchase  of  Thomas  8.  Ridge's  property,  1116 
Main  street,  Kansas  city,  Missouri,  at  a  price  of  seventy-three 
thousand  dollars;  ten  thousand  dollars  of  the  same  to  be  paid 
within  two  days  from  this  date,  of  which  live  hundred  has 
been  paid,  and  twenty-five  thousand  dollars  when  deed  is  de- 
livered, and  twenty-one  thousand  six  months  from  date  of 
deed  at  six  per  cent  and  assume  seventeen  thousand  ^^^  dol- 
lars due  January,  1890,  with  seven  per  cent  interest  from  dale 
of  deed  to  said  Brady.  J.  M.  Gblatt, 

^Authorized  agent  for  Thomas  S.  Ridob.** 

The  evidence  tended  to  prove — ^indeed,  there  is  but  little 
conflict  on  this  point — that  immediately  after  agreeing  Qpoa. 
the  terms  of  sale,  and  the  execution  of  this  receipt,  the  par- 
ties met  defendant,  the  contract  as  made  was  submitted  to 
and  approved  by  him,  and  it  was  then  arranged  for  a  subss* 
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quent  meeting  at  which  a  written  contract  should  be  prepared 
and  signed,  and  the  balance  of  the  cash  payment  made.  At 
this  first  meeting  it  was  disclosed  that  a  tenant  occupied  a 
portion  of  the  premises,  but  the  evidence  tends  to  prove  that 
defendant  agreed  to  arrange  with  him.  At  the  subsequent 
meeting,  held  a  day  or  two  afterwards,  defendant  refused  to 
carry  out  the  contract  unless  the  purchaser  would  take  the 
property  subject  to  the  lease,  which  he  at  the  time  declined  to 
do.  That  Brady  was  able,  ready^  and  willing  to  carry  out 
the  contract  is  unquestioned. 

After  refusal  of  defendant  to  execute  the  contract  as  made, 
the  purchaser,  John  F.  Brady,  in  the  name  of  his  brother, 
M.  J.  Brady,  for  whom  the  purchase  was  really  made,  com- 
menced a  suit  for  a  specific  performance  of  the  contract* 
Pending  this  suit,  and  on  June  27,  1889,  Brady  agreed  to  as- 
sume the  lease,  and  a  contract  was  made  in  the  name  of  M.  J» 
Brady,  according  to  the  terms  of  the  original  sale,  with  this 
exception  as  to  the  lease,  and  with  the  exception  that  the  con- 
tract recited  a  consideration  of  $72,500,  the  $500  cash  pay- 
ment having  been  retained  by  plaintifif  as  part  of  his 
commission.  The  contract  provided  that  defendant  should 
allow  Brady  for  the  rents  of  the  premises  from  April  14, 1889, 
and  the  note  for  the  unpaid  purchase  money  should  bear  date 
from  March  14,  1889,  the  day  •*«  of  the  original  sale.  The 
deed  and  deed  of  trust  executed  in  pursuance  of  this  con- 
tract were  made  to  and  by  J.  F.  Brady,  were  dated  June  28^ 
1889,  and  recited  a  consideration  of  seventy-three  thousand 
dollars. 

The  suit  was  commenced  March  23,  1889,  and  an  amended 
petition  filed  in  October  of  the  same  year.  The  amended  pe- 
tition charged  the  authority  to  sell,  and  agreement  as  to  tho 
commission  as  contained  in  the  written  contract,  a  sale  on  tho 
terras  contained  in  the  receipt,  a  ratification  of  the  sale  upon 
those  terms,  and  the  final  consummation  of  the  sale  by  the 
execution  of  the  deeds  in  June,  1889.  The  answer  charged 
that  defendant,  before  the  alleged  sale,  informed  plaintiif  of 
the  leasehold  interest  on  the  property  held  by  another,  and 
instructed  him  that  any  sale  should  be  made  subject  to  the 
lease,  and  that  Brady,  the  purchaser,  sefused  to  take  the  prop- 
erty subject  to  the  lease.  The  answer  also  charged  collusion 
between  plaintiff  and  the  purchaser,  by  which  the  sale  was  ta 
be  made  without  reference  to  the  lease,  and  for  which  plain- 
tifl*  was  to  receive  a  commission  from  Brady*    There  was  no 
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evidence  to  sustain  this  charge.  The  answer  admitted  the 
execution  of  the  writing  giving  plaintiff  authority  to  sell,  but 
denied  each  other  allegation  of  the  petition. 

At  the  request  of  the  plaintiff  the  court  gave  the  jnry  this 
instruction: 

''If  the  jurj  find  from  the  evidence  the  following  facts:  1* 
That  the  plaintiff  was  employed  by  defendant  to  sell  the  real 
estate  known  as  1116  Main  street,  Kansas  City,  Missouri,  un- 
der the  written  authority  read  in  evidence  dated  March  14, 
1889;  2.  That  plaintiff,  acting  under  his  said  employment, 
and  without  the  same  being  modified,  made  a  contract  to  sell 
said  property  to  one  Brady,  on  the  terms  specified  on  the  writ- 
ten receipt  and  memorandum  read  in  evidence,  dated  March 
15,  1889,  and  signed  ^^^  J.  M.  Gelatt,  agent  for  Thomas  S. 
Kidge;  3.  That  plaintiff,  after  making  said  contract,  brought 
the  parties  together;  that  the  terms  of  the  sale  were  folly  ex* 
plained  to  defendant,  and  were  agreed  to  and  approved  by 
him,  and  the  action  of  Gelatt  was  accepted  as  a  complete  per* 
formance  of  his  obligation,  and  the  purchaser  was  ready,  will- 
ing, and  able  to  pay;  4.  That  afterwards  the  defendant  for  a 
time  declined  to  make  the  deed  to  Brady  until  a  suit  was 
brought  to  compel  the  enforcement  of  said  contract;  6.  That 
afterwards,  on  or  before  June  28,  1889,  the  defendant  and 
Brady  settled  the  controversy  by  a  consummation  of  the  sale, 
at  the  price  and  on  the  terms  of  the  contract  negotiated  by 
plaintiff,  with  certain  exceptions  as  to  a  certain  lease  in  favor 
of  a  tenant  then  in  possession;  6.  That  the  defendant  then 
consummated  the  sale  by  the  execution  of  the  deed  to  Brady, 
i^'Iiich  is  in  evidence,  and  by  taking  from  him  the  mortgage 
or  deed  of  trust  which  also  is  in  evidence,  and  plaintiff  has 
received  but  five  hundred  dollars  for  his  services;  then  if  yoo 
lind  these  facts,  the  court  instructs  the  jury  that  they  must 
(ind  for  the  plaintiff  on  the  first  count,  and  assess  his  damages 
at  three  thousand  nine  hundred  dollars,  with  six  per  cent 
interest  from  June  28,  1889." 

At  the  close  of  all  of  the  evidence,  defendant  asked  an  in* 
«truction  in  the  nature  of  a  demurrer  to  the  evidence,  which 
was  refused. 

At  the  request  of  the  defendant  the  court  gave  the  jury  two 
instructions,  as  follows: 

'*  The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  after  defendant  executed  to  plaintiff  the  author* 
ity  in  writing  to  sell  defendant's  real  estate  referred  to  in 
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plaintiff's  amended  petition,  but  before  plaintiff  gave  the  re* 
ceipt  to  J.  F.  Brady,  referred  to  in  plaintiff's  amended  peti* 
tion,  defendant  orally  informed  plaintiff  that  there  was  a  lease 
Co  one  ^^®  Laveine  on  said  real  estate,  and  the  purchaser 
must  take  the  property  subject  to  said  lease,  and  the  pur- 
chaser refused  to  purchase  subject  to  said  lease,  then  plaintiff 
cannot  recover. 

'*  The  court  instructs  the  jury  that  unless  the  plaintiff  sold 
defendant's  real  estate  on  terms  given  him  by  defendant,  or 
procured  a  customer  therefor  ready,  willing,  and  able  to  pur- 
chase defendant's  property  on  such  terms,  plaintiff  cannot 
recover  unless  they  shall  further  find  that  defendant,  after 
having  been  fully  informed  of  the  variations  made  by  plaintiff 
on  selling  said  real  estate  from  the  instructions  given  him, 
approved  of  these  variations  and  ratified  the  contract  of  sale 
as  made  by  plaintiff." 

An  instruction  declaring  the  rights  of  the  parties  in  case 
plaintiff  informed  Brady  of  the  lease,  before  the  execution  of 
the  receipt  asked  by  defendant,  was  refused.  There  was  no 
evidence  to  authorize  the  instruction,  and  its  refusal  is  not 
insisted  upon  as  error.  The  judgment  was  for  plaintiff,  and 
defendant  appealed. 

1.  The  first  objection  urged  by  appellant  as  ground  for  re* 
Tcrsal  is,  that  the  receipt,  being  only  signed  by  the  agent  in 
behalf  of  his  principal,  could  not  be  enforced  by  the  purchaser 
who  had  not  signed  it,  and  is,  therefore,  not  such  a  sale  of  the 
property  as  was  contemplated  under  the  authority  given.  It 
ss  woU  settled  in  this  state  that  a  real  estate  broker  performs 
his, duty  and  is  entitled  to  his  commission  when  a  purchaser 
is /introduced  who  is  ready,  willing,  and  able  to  buy  on  the 
Verms  authorized  by  the  principal.  The  completion  of  a  valid 
and  binding  written  contract  is  not  required  in  case  the  prin* 

'  cipal  is  in  a  situation  to  execute  it  himself.  It  may,  and 
doubtless  often  does,  happen  that  the  purchaser  would  prefer 
dealing  directly  with  the  owner.  So  it  is  held  that  the  agent 
is  entitled  to  his  commission  if  he  is  the  procuring  cause  of 
negotiations  ^^^  which  result  in  the  sale,  even  though  the 
negotiations  are  conducted  and  concluded  by  the  principal  in 
person:  Bell  v.  Kaiser^  50  Mo.  160;  Tyler  v.  Parr^  52  Mo.  249; 
Timberman  v.  Craddock^  70  Mo.  638. 

2.  It  is  next  contended  that  there  can  be  no  recovery,  for 
the  reason  that  the  contract  made  by  the  agent  varied  from 
the  terms  of  his  authority,  and  that  this  would  be  the  case 
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thougli  the  terms  of  the  sale  Diade  were  more  advantage* 
ous  to  the  principal  than  was  required  under  the  letter  of 
authority.  There  is  no  doubt,  as  a  general  principle  of  law, 
that  an  agent  must  act  within  the  terms  of  his  authority,  and 
a  substantial  variance  therefrom  would  defeat  his  right  to 
compensation,  though  such  variance  may  have  been  advan« 
tageous  to  his  principal:  Nesbiti  v.  HeUer^  49  Mo.  884.  Yet 
it  is  equally  well  settled  that  if  the  principal  ratify  the  con* 
tract  made  by  the  agent,  the  substituted  terms  become  a  pari 
of  the  original  agreement,  and  can  be  enforced  as  auch: 
Woods  V.  Stephens,  46  Mo.  556,  and  cases  cited. 

The  evidence  tends  to  prove — indeed  it  is  very  conclusive 
— that  defendant  did  fully  approve  and  ratify  the  terms  of 
sale  as  made  by  plaintifif,  and  under  the  instructions  tlie  jury 
must  have  so  found. 

3.  The  suit  was  not  upon  a  qxiantum  meruit,  as  claimed  by 
defendant,  but  was  upon  the  original  contract  as  made  and 
supplemented  by  the  ratification  and  acceptance  of  defendant. 
If,  as  before  stated,  the  departure,  by  the  agent,  from  the 
terms  of  the  authority  given  him,  became,  upon  approval  and 
ratification  by  the  principal,  a  part  of  the  original  contract, 
the  compensation,  if  fixed  therein,  should  be  measured  there- 
under: Nesbiti  v.  Helsevy  49  Mo.  384. 

4.  Objections  were  made  to  the  introduction  iHxpvidence  of 
the  deed  made  by  the  defendant  to  Brady,  ^*'  an(]^  the  deed 
of  trust  back  to  secure  a  part  of  the  purchase  moneJ^«  which 
were  dated  June  28th,  and  after  the  commencement^f  the 
suit.  These  were  admissible,  not  as  a  necessary  part  o^  the 
original  cause  of  action,  but  as  evidence  of  the  ratification  of 
the  contract  made  by  plaintiff.  They  show  that  the  terlPt 
ageeed  upon  were  substantially  carried  out  by  defendant  A 
recovery  could  have  been  sustained  without  this  evidence,  and 
plaintiff  took  upon  himself  an  unnecessary  burden  in  making 
the  execution  of  the  contract  necessary  to  a  recovery,  as  was 
done  under  his  amended  petition  and  the  instructions  asked 
and  given.  This  could  afford  to  defendant  no  just  ground  of 
complaint. 

5.  Though  the  charge,  in  the  amended  petition,  of  the  exe» 
cution  of  tlie  deed  by  defendant  in  conformity  to  the  terma 
of  the  sale  made  by  plaintiff,  may  have  been  a  departure  from 
the  original  petition,  the  fact  charged  having  accrued  subse* 
quent  to  the  commencement  of  the  suit,  and  was  also  preju* 
dicial  to  defendant,  yet  by  pleading  .over  and  going  to  trial 
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on  the  amended  petition,  no  objection  having  been  made 
thereto,  all  error,  on  account  thereof,  must  be  taken'as  waived: 
Seattll  T.  Olasner^  79  Mo.  454;  Spurlock  v.  Missouri  Pac.  Ry. 
Co^  93  Mo.  687. 

6.  It  ia  insisted  finally  that  no  sale  was  made  by  plaintiffi 
for  the  reason  that  J.  F.  Brady,  to  whom  the  sale  purports  to 
have  been  made,  was  acting  in  behalf  of  his  brother,  M.  J. 
Brady,  for  whom  the  purchase  in  fact  was  made.  We  are 
unable  to  see  any  force  in  this  reason.  J.  F.  Brady  showed 
himself  ready,  willing,  and  able  to  carry  out  the  contract  as 
made,  and  it  could  make  no  difference  that  he  was  acting  in 
behalf  of  another.  Defendant  testified  also,  that,  in  his  first 
interview  with  plaintiff,  after  the  sale  had  been  made,  he  was 
informed  that  the  land  was  intended  for  M.  J.  Brady,  and 
this  name  was  then,  without  objection,  written  in  the  con* 
tract.  It  is  true  that  this  contract  ^*'  was  not  signed  by 
the  parties  at  that  time,  for  other  reasons;  but  the  one  finally 
executed  on  the  27th  of  June  was  in  the  name  of  M.  J.  Brady, 
though  the  deed  made  on  the  next  day  conveyed  the  land  to 
F.  J.  Brady,  the  original  purchaser.  Under  his  authority 
plaintiff  was  not  restricted  in  his  right  to  sell  to  any  particu- 
lar person  or  class  of  persons.  The  judgment  is  afiirmed. 
All  concur.  ^__^ 

BROKBRS^CoMinssiONa,  Wbxk  Earnbd. — ^Bofore  a  broker  ean  reooirer 
oommiasions  for  aelling  property,  it  must  appear  that  he  procured  a  pur- 
chaser of  sufficient  pecaniary  ability  to  make  a  purchase:  BuUer  t.  Baker^ 
17  R.  L  582;  33  Am.  St.  Rep.  897,  and  note;  bat  he  is  entitled  to  bis  com* 
mission  if  be  finds  a  purchaser  satisfactory  to  his  employer,  even  though  il 
turns  out  afterwards  that  he  is  unable  to  comply  with  the  contract  of  pur- 
chase and  sale  into  which  he  had  entered:  Katiey  t.  Bahar^  182  N.  Y.  1;  28 
Am.  8t  Rep.  542;  and  extended  note.  See  the  extended  note  to  WaOotr  T« 
Osgood,  93  Am.  Deo.  175-178;  and  Ward  ?•  Cobln  12  Am.  St.  Rep.  589L 
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IltVANTB,  RSSTITUTION  OV  COICSIDBBATION  UpON  ATOIDAHOB  OF  CORTKAOEi 

BT,  What  NitcisaART.-^One  seekiug  to  aroid  a  oontrmot  on  tfao 
groaod  of  infancy  will  be  required  to  make  restitation  onlj  of  that  pari 
of  the  coneideration  still  in  hie  hands,  when  be  attains  hie  majoriiy,,  or 
when  he  eieote  to  diaafflrm.  It  is  aot  neeessary  ae  a  oondition  to  aneb 
relief,  that  he  should  return  aa  eqaivalent  for  property  waatad  or 
sqnaudered. 

Infants,  Lands  or.  Nor  Subjsct  to  Meohanio's  Libn. — There  can  be  no 
mechanic's  lien  on  the  lands  of  a  minor  whether  he  represents  hinwelf  to 
be  of  full  age  or  not,  and  if  a  materialman  bases  bis  claims  upon  ttM  rat- 
ification of  a  contract  ont  of  which  a  lien  might  arise^  he  most  prora 
that  the  landowner  has  intentionally  acknowledged  the  obligaticMi  of 
the  contract,  after  the  attainment  of  his  majority.  To  establiah  snob  a 
ratificatiou,  it  is  not  snfiicient  to  show  that  be  has  retained  the  proper^ 
and  collected  the  rents  therefrom. 

Mbchanic*s  Libm — Matebialman  Most  Pbotb  Covtbact  With  Lahd- 
owNBR. — To  entitle  a  materialman  to  recover  nnder  the  proTiaiona  of 
the  mechanic's  lien  laws,  it  is  not  enongh  to  proTO  the  fnmisbing  of  tba 
material  for  which  the  lien  is  claimed,  and  the  dne  filing  of  the  rerified 
acconut  thereof.  He  must  also  show  that  the  material  wae  furnished  in 
pursuance  of  an  agreement^  express  or  implied,  with  the  ownor  or  bia 
agent. 

Sedgwick  and  PoweVy  for  the  appellants. 

Qeorge  B.  France^  contra. 

^'  Post,  J.    Thie  was  an  action  in  the  district  court  of  York. 
county  to  foreclose  a  mechanic's  lien.     Decree  was  entered  in 
fiivor  of  the  plaintiff  in  accordance  with  the  prayer  of  bis 
]»etition,  from  which  the  defendants  have  appealed.     Id  bis 
petition  the  plaintiff  alleges  that  on  or  about  the  eighteenth 
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<la7  of  August,  1886,  he  entered  into  a  verbal  contract  with 
4be  defendants,  by  virtue  of  whioh  he  was  to  furnish  them 
building  material  for  the  erection  of  a  dwelling-house  upon 
premises  owned  by  them,  to  wit:  a  quarter  section  of  land  in 
«aid  county,  and  that  in  pursuance  of  said  contract  he  fui^ 
nished  to  defendants,  between  the  date  last  named  and  the 
seventeenth  day  of  September,  1886,  building  material  to  the 
amount  and  of  the  value  of  two  hundred  and  twenty*foar 
dollars  and  ninety-eight  cents.  It  also  appears  from  the 
petition  that  an  itemised  statement  of  the  account,  duly  ver> 
ified,  was  filed  with  the  county  clerk  within  four  months  from 
the  time  of  furnishing  of  said  material.  The  defendants  filed 
separate  answers,  that  of  Mosher  being  a  general  denial,  while 
Nolan,  in  addition  to  a  general  denial,  alleges  that  at  and 
during  all  the  times  mentioned  in  the  petition  he  was  a  minor 
under  twenty-one  years  of  age.  The  reply  to  the  answer  of 
Nolan  is  a  general  deniaL  The  ground  of  the  judgment 
against  the  last-named  defendant  is  not  clear  from  the  record. 
It  is  ^*  true  that  be  purchased  the  material,  as  alleged  by  the 
plaintiff,  but  it  is  clear  from  the  undisputed  evidence  that  he 
was  at  the  time  a  minor,  but  nineteen  years  of  age.  There  is 
no  foundation  for  the  contention  that  he  has  ratified  the  con* 
tract  since  attaining  his  majority:  1.  Because  that  question 
is  not  put  in  issue  by  the  pleadings;  and  2.  Because  there 
is  no  sufficient  evidence  to  support  such  a  contention.  There 
is  no  evidence  whatever  of  an  express  ratification,  neither 
will  a  ratification  be  inferred  from  the  retention  of  the  prop- 
erty by  him. 

The  rule  is  well  settled  that  one  who  seeks  to  avoid  a  con* 
tract  on  the  ground  of  infancy  will  be  required  to  make  res- 
titution of  so  much  of  the  consideration  only  as  is  retained 
by  him  when  he  attains  his  majority,  or  when  he  elects  to 
disaffirm:  Green  v.  Green,  69  N.  Y.  558;  25  Am.  Rep.  238; 
Jenkins  v.  Jenkins^  12  Iowa,  195;  Burgett  v.  Barrick^  25  Kan. 
626;  BaHlett  v.  Drake,  100  Mass.  174;  97  Am.  Dec.  92;  1  Am. 
Dec.  101;  Reynolds  v.  McCurry,  100  111.  856;  Craig  v.  Fcm 
Behher,  100  Mo.  584;  18  Am.  St.  Rep.  569;  Price  v.  Furrmn^ 
27  Vt.  268;  65  Am.  Dec.  194;  Taylor  on  Infancy,  2d  ed.,  87. 
The  law  which  is  designed  to  protect  the  young  and  inexperi- 
enced would  be  inefiecti  rl  for  that  purpose  if  an  infant  was 
required,  as  a  condition  lo  relief,  to  return  an  equivalent  for 
property  wasted  or  squandered.  It  is  clear  also  from  the  evi- 
dence in  the  record  that  Nolan  had  no  interest  in  the  property 
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at  the  time  he  attained  his  majoritj,  and  was  incapable  of 
making  restitution.  But  the  rule  which  requires  restitu^ 
tion  has  no  application  to  cases  like  the  one  under  consider* 
ation.  *'  There  can  be  no  mechanic's  lien  upon  the  land  of 
a  minor,  for  he  can  make  no  contract  which  is  binding  upon 
himself  or  property.  The  lien  is  incident  onlj  to  a  legal  lia- 
bility  to  pay  a  debt.  It  is  immaterial  that  the  minor  repre- 
sented himself  to  be  of  age.  Even  if  there  be  a  contract  for 
erecting  buildings  upon  a  minor's  property  with  his  guardian, 
no  lien  is  conferred,  if  the  guardian  had  no  authority  in  law 
to  make  the  contract.  Of  course  a  minor  may  ratify  a  con- 
tract made  ^^  during  his  minority  out  of  which  liens  might 
arise.  But  such  ratification  cannot  be  implied  from  his  re* 
taining  his  property  and  collecting  rents  from  it.  The  rati* 
fication  must  be  an  intentional  acknowledgment  of  the 
obligation  of  contract":  Jones  on  Liens,  sec.  1239.  The  in* 
fancy  of  Nolan  is  a  complete  defense  and  the  judgment 
against  him  cannot  be  sustained. 

It  remains  to  be  determined  whether  the  judgment  against 
Mosher  and  the  decree  of  foreclosure  against  the  premiseH 
described  is  sustained  by  the  evidence.     From  the  testimony 
of  the  plaintiff  it  appears  that  the  contract  under  which  he 
furnished  the  lumber  was  made  with  Nolan  on  the  thirtieth 
day  of  July,  1886,  and  a  considerable  part  thereof  furnished 
prior  to  August  28th  following.     On   the  last-named  day, 
Mosher,  who  then  owned  the  land,  conveyed  it  by  deed  to 
Nolan  who,  on  the  same  day,  mortgaged  it  to  the  New  Hamp- 
shire Banking  Company  for  twelve  hundred  dollars,  and  imme- 
di/itely  reconveyed  to  Mosher,  in  whom  the  record  title  has 
remained.     In  plaintiff 's  direct  examination  he  does  not  men* 
tion  Mosher's  name  in  connection  with  the  contract,  except 
to  state  that  he  was  informed  by  Nolan  that  the  lumber  was 
to  build  a  house  on  the  Ed  Mosher  place.    On  oross-exami* 
nation  he  is  asked. 

Q.  You  had  nothing  to  do  with  Mr.  Mosher  about  this  con-> 
tract  did  you? 

A.  I  made  no  contract  with  him  personally;  no,  sir. 

Q.  Did  Mr.  Mosher  ever  have  any  talk  with  yoo  in  regard 
to  furnishing  the  lumber  bill  f 

A.  No,  sir. 

Q.  Did  you  charge  the  lumber  to  Mr.  MosherT 

A.  It  is  n't  charged  to  Mr.  Mosher. 

Q.  Did  you  charge  it  to  Mosher  on  your  books? 
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A.  No,  sir. 

It  in  also  apparent  from  his  cros8*ezamination  that  the  first 
written  charge  against  Mosher  was  at  the  time  of  the  filing 
«f  the  lien. 

**  Mosher  testifies  in  his  own  behalf  that  he  did  not  aa- 
thorize  the  purchase  of  the  lumber  by  Nolan,  and  had  no 
knowledge  of  its  having  been  used  on  the  premises  until  after 
the  completion  of  the  building.    It  appears  that  his  home  was 
in  the  city  of  York,  and  according  to  his  testimony  he  did  not 
visit  the  premises  between  the  time  the  lumber  was  procured 
by  Nolan  and  the  following  spring.    The  execution  of  the  two 
<[eeds  and  the  mortgage  on  August  28th  is  explained  by  him 
thus:  He  had  agreed  to  trade  the  quarter  section  in  question 
to  Nolan  for  an  eighty-acre  tract  owned  by  the  latter,  and  an 
additional  consideration  which  does  not  clearly  appear  from 
the  record.    The  conveyance  was  made  to  enable  Nolan  to 
raise  the  money  by  mortgaging  to  the  New  Hampshire  Bank- 
ing Company,  for  which  Mosher  was  agent.    The  money  re- 
•ceived  as  the  proceeds  of  the  mortgage  was  paid  to  Mosher, 
who  executed  a  bond  for  a  deed  in  favor  of  Nolan,  who  had 
already  gone  into  possession,  and  who  continued  in  possession 
of  the  premises  until  October  17,  1888,  on  which  day  he  exe- 
cuted a  deed  therefor  to  Mosher.    The  last-named  deed  pur- 
ports to  convey  the  property,  subject  to  the  mortgage  in  favor 
•of  the  New  Hampshire  Banking  Company,  and  contains  the 
following  recital:  "All  mechanics'  liens  appearing  of  record 
against  said  premises  are  invalid  and  illegal."    According  to 
the  testimony  of  Mosher  it  was  executed  in  consequence  of 
the  fact  having  come  to  his  knowledge  that  Nolan  was  a 
minor  at  the  time  of  the  execution  of  the  first  conveyance  by 
him.    To  entitle  a  materialman  to  recover  under  the  provi- 
sions of  section  1  of  the  mechanics'  lien  law,  it  is  just  as  essen- 
tial for  him  to  prove  a  contract  or  agreement,  express  or 
implied,  with  the  owner  .or  his  agent,  as  it  is  to  prove  the 
furnishing  of  the  material  claimed  for  or  the  filing  of  the  ver- 
ified account  thereof  with  the  register  of  deeds:  Jones  on  Liens, 
1235,  1236.    It  is  suggested  that  the  decree  for  plaintiff  may 
be  sustained  on  the  ground  that  Nolan  was  acting  as  the  agent 
of  Mosher  in  the  ^*  purchase  of  the  lumber.     That  con  ten* 
tion,  however,  has  no  foundation  in  the  record,  for  the  evidence 
clearly  proves  that  Mosher  not  only  did  not  authorize  the  pur- 
chase of  the  lumber,  but  was  ignorant  of  the  building  of  the 
house  until  long  after  its  completion.     We  are  satisfied,  after 
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a  careful  examination  of  the  record,  that  the  plaintiff  is  not 
entitled  to  a  lien,  and  the  decree  of  the  district  court  ahoold 
be  reversed,  and  the  action  diBmiBsed. 

Reversed  and  dismissed. 

Tlie  othw  judges  concur. 


IjirAHTS— Rbsoission  or  Contkaois— Rirvsir  of  Coiini>KKA.no]r. 
minor  may  avoid  hU  oontraot  witboat  patting  the  other  party  te  akOm  fm^ 
or  retnrning  the  constderatioa  reeeived*  if  the  oontraot  wee  not  for  Btoie 
■tfies,  nor  neoeeaarily  henefioial  to  the  minor:  DfAe  r.  Aeowiry*  160  Mml 
44S|  16  Am.  8t  Bep.  228,  and  note;  ifoore  v.  Baker.  92  Ky.  6ia  Tfab 
question  ie  thoroughly  diaonased  in  Oroig  t.  Fcm  Bebber,  100  Mo.  684;  16 
Am.  8t  Kep.  569,  and  extended  note  at  page  687. 

Mbohahig's  Liui  ok  Lauds  ow  Intadt. — ^A  meohanio'e  lien  oannot  be  ae> 
qnired  against  the  property  of  an  infant:  Aheif  ▼•  Beed.  116  Ind.  148;  7  Am» 
St.  Rep.  41&  See  the  note  to  Orei^T.  Vtm  BMrr,  18  Am.  Sk  Be^  661^ 
for  a  farther  discaesion  of  this  qaeetion. 

MsoHAino*8  LiKW— Matsrialmah  Must  Psotx  Oostaaot  WrrH  Lav» 
OWMSB. — A  U«u  is  impoeed  upon  real  eetate  only  when  materiala  are  fir* 
aished  in  pursuauce  of  some  oontraot  with  the  owner,  or  when  hia  ooaeent 
ie  in  some  way  established:  Spruek  t.  MeBtherf.  139  N.  Y.  lOS;  WUUier  r. 
Pti§ei  Samd  L<mn  eCe.  Co.,  4  Wash.  666;  81  Am.  St.  Bep.  944^  and  note.  A 
aeehaaie'e  lien  cannot  exist  ezo^t  where  there  wet  a  valid  oontraot  for  the 
doing  of  work  or  the  furnishing  of  materials:  Fiak  T.  ifcOartA|r,  96  OaL  d8l| 
81  Am.  St.  Rep.  287»  and  note. 


Howell  v.  Alma  Milling  Company. 

[86  NlBEAOKA,  80.] 

AnvAL  BoHDs,  SiTRmsB  OH,  Not  Disoraboed  bt  SvssTmmov  ev  As* 
OTHBB  PLAorrirr,  Whss. — A  surety  on  an  i^peal  bond  ie  not  diacharged 
by  the  fact  that  a  person  to  whom  the  plain tififs  interest  in  the  snbjeel 
matter  of  the  action  has  passed,  while  the  appeal  is  pending,  ie  euhsti^ 
tuted  as  a  party  plaintiff  without  the  knowledge  or  oonsent  of  snoli 
surety,  and  allowed  to  prosecute  the  appeal  in  his  own  name. 

ArPBAL  Bond,  Surkties  os,  Not  Discharokd  by  CosTiNirAifGBB  Obasth^ 
BY  AoRKEMKMT  or  Pabtibs. — The  fact  that  the  Tarious  oontinnanoeaof  a 
ease  in  the  appellate  court  have  been  granted  upon  stipulationa  between 
the  parties,  without  the  consent  of  the  surety  on  the  appeal  bond,  will 
not,  in  the  absence  of  proof  of  fraud,  or  of  ooUnaion  between  the  prin* 
oipal  and  his  creditor,  operate  to  release  euoh  surety. 

Appxal  Bonds,  Surxttbs  on,  Not  Discharokd  by  RssDinoir  or  Jodo* 
MKNT  UPON  Stipulation. — In  the  absence  of  proof  of  fraud,  or  of  col- 
)u8ion  between  the  appellant  and  respondent^  a  enrety  on  an  appsti 
bond  is  not  discharged  by  the  fact  that  Judgment  is  finally  rendertd 
against  his  principal  by  agreement  between  the  partiea»  witheat  his 
knowledge  or  consent. 

Smith  and  Solomon^  for  the  plaintiff  in  error. 
Cau  and  McNeny^  and  (7.  C.  Flansburg^  conHra. 
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®^  KoBYAL,  J.  This  action  was  brought  by  the  plaintiff  in 
error  upon  an  appeal  undertaking.  There  was  judgment  in 
the  court  below  for  the  defendants.  To  reverse  this  judgment 
a  petition  in  error  was  filed  in  this  court  The  facts  briefly 
itated  are  these: 

On  the  first  day  of  November,  1885|  the  Nebraska  Lumber 
Company  turned  over  a  large  number  of  notes  to  the  Com- 
mercial National  Bank  of  Omaha  as  collateral  security  for 
money  borrowed.  Among  the  notes  so  turned  over  were  two 
against  the  Alma  Milling  Company;  one  for  three  hundred 
and  sixty-one  dollars  and  eighty-five  cents,  and  the  other  for 
three  hundred  and  twenty-six  dollarSi  exclusive  of  interest. 
Afterwards,  on  the  thirtieth  day  of  December,  1886,  the  Ne- 
braska Lumber  Company  assigned,  subject  to  the  rights  of 
said  bank,  the  same  securities,  including  the  said  two  notes 
executed  by  the  Alma  Milling  Company,  to  the  plaintiff,  as 
ooilateral  security  for  a  debt  from  said  lumber  company  to 
plaintiff. 

On  the  seventh  day  of  June,  1886,  the  said  Commercial 
National  Bank  brought  suit  in  the  county  court  of  Harlan 
county  against  the  said  Alma  Milling  Company  upon  the 
two  notes  above  mentioned,  and  recovered  judgment  thereon 
for  the  sura  of  seven  hundred  and  twenty-three  dollars  and 
thirty«8even  cents  and  costs.  From  this  judgment  the  Alma 
Milling  Company  took  an  appeal  to  the  district  court,  the 
defendant  in  error,  F.  E.  Goble,  signing  the  appeal  bond  or 
undertaking  as  surety;  which  bond  was  conditioned  ®'  that 
the  principal  should  prosecute  its  appeal  to  effect  without 
unnecessary  delay,  and  if  judgment  should  be  adjudged 
against  it  on  appeal,  satisfy  such  judgment  and  costs. 

While  said  cause  was  pending  on  appeal  in  the  district 
court,  the  claim  of  the  said  Commercial  National  Bank 
against  the  Alma  Milling  Company,  for  the  payment  of 
which  said  notes  were  held  as  collateral  security,  was  paid 
and  discharged  in  full,  so  that  said  bank  was  no  longer  the 
real  party  in  interest  in  said  suit.  The  collateral  notes  were 
turned  over  to  the  plaintiff  in  error  by  virtue  of  the  agree- 
ment above  referred  to,  made  between  the  Nebraska  Lumber 
Company  and  said  George  W.  Howell.  After  the  notes  were 
so  turned  over  on  the  twenty-third  day  of  November,  1881| 
the  said  Howell,  the  plaintiff  in  error  herein,  was  substituted 
as  a  party  plaintiff  in  said  action  in  lieu  of  the  Commercial 
National  Bank.     It  was  agreed  between  the  plaintiff  in  error 
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and  the  Alma  Milling  Company  that  in  case  the  latter  would 
consent  or  allow  the  former  to  be  substituted  as  plaintiff  for 
the  bank,  that  said  cause  should  be  continued  to  Febmary 
20,  1888;  that  in  accordance  with  said  agreement  said  cause 
was  so  continued  without  the  knowledge  or  consent  of  the 
surety.  Said  cause  was  subsequently  continued  from  time  to 
time  by  stipulation  of  parties  in  open  court  until  May  6, 1889, 
when  judgment  was  rendered  against  said  Alma  Hilling 
Company  by  agreement  between  it  and  the  plaintiff  for  the 
sum  of  nine  hundred  dollars  and  costs  of  suit  Execution 
hns  been  issued  on  said  judgment,  and  returned  unsatisfied 
for  want  of  property  whereon  to  levy.  Whereupon  this  action 
was  brought  upon  said  appeal  undertaking  to  recover  the 
amount  of  said  judgment  and  costs. 

It  is  contended  by  counsel  for  defendants  in  error  that  the 
substitution,  after  the  cause  was  appealed  to  the  district 
court,  of  plaintiff  in  error  as  party  plaintiff  in  place  of  the 
Commercial  National  Bank,  the  original  plaintiff,  without 
^'  the  knowledge  or  consent  of  F.  E.  Goble,  the  surety,  in  the 
appeal  bond,  operated  as  a  release  of  the  surety.  We  con- 
sider the  position  altogether  untenable.  We  are  unable  to 
perceive  how  the  substitution  of  Gkorge  W.  Howell  as  plain* 
tiffin  lieu  of  the  bank  could  have  the  effect  to  discharge. the 
surety.  The  reason  for  the  substitution  arose  solely  from  the 
fact  that  the  indebtedness  of  the  Alma  Milling  Company  to 
the  bank  had  been  fully  paid  off  after  the  appeal  had  been 
taken.  The  bank,  therefore,  no  longer  had  any  interest  in 
the  litigation.  The  notes  declared  on  prior  to  the  institution 
of  the  action  had  been  pledged  by  the  Nebraska  Lumber 
Company  to  plaintiff  in  error  as  collateral  security  for  its 
indebtedness  to  him,  so  that  when  the  claim  of  the  bank  was 
satisfied  plaintiff  in  error  was  entitled  to  prosecute  the  suit 
either  in  his  own  name  or  in  the  name  of  the  bank. 

Bection  46  of  the  Code  of  Civil  Procedure,  which  was  in 
force  when  the  appeal  was  taken,  provides  that  ^' An  action 
does  not  abate  by  the  death,  marriage,  or  other  disability  of  a 
party,  or  by  the  transfer  of  any  interest  therein,  during  its 
pendency,  if  the  cause  of  action  survive  or  continue.  In  the 
case  of  the  marriage  of  a  female  party,  the  fact  being  suggested 
on  the  record,  the  husband  may  be  made  a  party  with  his  wife; 
and  in  case  of  the  death  or  other  disability  of  a  party,  the  court 
may  allow  the  action  to  contiiuie  by  or  against  his  representa* 
tive  or  successor  in  interest.     In  case  of  any  other  transfer  of 
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interest,  the  action  may  be  continued  in  the  name  of  the  origi- 
nal party,  or  the  court  may  allow  the  person  to  whom  the 
transfer  is  made  to  be  substituted  in  the  action."  There  can 
he  no  doubt  that  under  this  statute  the  payment  by  the  Ne» 
braska  Lumber  Company  of  its  indebtedness  to  the  bank  did 
ffiot  abate  the  action  on  the  collateral  notes.  The  section 
quoted  confers  ample  power  upon  a  court,  where  there  has  been 
a  transfer  by  the  plaintiff  of  his  interest  in  the  subject  of  the 
action  during  the  pendency  of  the  suit,  to  allow  the  person  to 
whom  the  transfer  ®^  is  made  to  be  substituted  in  place  of 
the  original  plaintiff.  The  substitution  was  made  according 
to  the  provision  of  the  statute.  It  is  conceded  that  plaintiff 
in  error  had  a  right  to  be  substituted  as  plaintiff  in  place  of 
the  bank,  but  it  is  urged  that  the  surety  is  not  liable  on  his 
bond  for  a  judgment  obtained  by  the  substituted  party  against 
the  principal.  The  law  permitting  the  substitution  of  parties 
in  case  of  the  transfer  of  interest  must  have  been  known  to 
the  surety  in  the  appeal  undertaking  when  he  became  surety, 
and  he  must  be  held  to  have  signed  the  bond  subject  to  such 
contingency.  In  this  case  it  is  stipulated  that  at  the  time  Goble 
signed  the  appeal  undertaking  he  knew  that  the  notes  were  held 
as  collateral  security,  and  was  informed  (ind  believed  that  the 
claim  of  the  bank  against  the  Alma  Milling  Company  would 
be  paid  by  the  collection  of  other  securities  held  by  the  bank. 
The  surety  knew  in  case  the  bank  ceased  to  have  any  interest 
in  the  notes  sued  on  during  the  pendency  of  the  action,  that 
the  court  had  the  power  to  permit  the  substitution  of  the  party 
interested  in  the  subject  of  the  suit.  The  surety  took  this 
risk  of  substitution.  He  was  not  in  the  least  prejudiced  by 
the  change  of  plaintiffs.  The  cause  of  action  remained  the 
same.  He  was  not  placed  in  a  worse  situation,  for  had  there 
been  no  substitution  Howell  could  have  prosecuted  the  suit  to 
judgment  in  the  name  of  the  original  plaintiff:  Magenau  v. 
Belly  13  Neb.  247;  Temple  v.  Smith,  13  Neb.  513;  Dodge  v. 
Omaha  etc.  R.  R.  Co.,  20  Neb.  276. 

The  undertaking  of  the  surety  was  that  his  principal  should 
prosecute  its  appeal  to  effect  without  unnecessary  delay,  and 
that  the  principal  should  satisfy  any  judgment  which  should 
be  rendered  against  it  in  the  appeal.  The  surety  was  respon- 
sible for  any  judgment  which  should  be  rendered  against  the 
principal  on  the  cause  of  action  sued  on,  whether  obtained  by 
the  original  plaintiff  or  a  substituted  party.  We  are  satisfied 
that  the  substitution  of  Howell  as  plaintiff  in  lieu  of  the  bank 
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did  not  release  the  ^  Burety  from  liability  on  the  appeal  un* 
dertaking:  Hanna  v.  International  Petroleum  Co.^  23  Ohio  St. 
622;  Christal  v.  Kelly,  88  N.  Y.  285;  Sherry  v.  State  Bank  of 
Indiana,  6  Ind.  897. 

There  are  some  Tennessee  decisiona  cited  in  the  brief  of 
counsel  for  defendants  in  error  which  are  not  in  harmony  with 
the  views  we  have  already  expressed,  but  they  are  not  well* 
considered  cases,  and  are  in  conflict  with  the  weight  of  au* 
thority  in  this  country. 

The  case  of  Andre  v.  Fitzhugh,  18  Mich.  98,  is  distinguish- 
able from  the  one  at  bar.  There  an  attachment  suit  was 
commenced  against  three  defendants,  and  the  sheriff  levied 
the  writ  upon  certain  personal  property.  To  prevent  the  re> 
moval  of  the  attached  property,  a  statutory  bond  with  sure- 
ties  was  executed,  conditioned  that  if  the  obligors  should  well 
and  truly  pay  any  judgment  which  might  be  recovered  by 
the  plaintiff  in  his  attachment  suit  within  sixty  days  after 
the  judgment  should  be  recovered,  then  the  obligation  should 
be  void,  but  otherwise  of  force.  On  the  trial  of  the  attach- 
ment suit  the  plaintiff  discontinued  as  to  two  of  the  defend* 
ants  in  attachment  without  the  consent  of  the  sureties,  and 
obtained  judgment  against  the  third  for  four  thousand,  six 
hundred  and  ninety-two  dollars  and  sixty-one  cents.  The 
judgment  not  having  been  paid,  suit  was  commenced  upon 
the  bond  to  recover  the  amount  of  said  judgment.  The 
supreme  court  ruled  that  the  discontinuance  as  to  the  two 
defendants  in  attachment  operated  as  a  discharge  of  the  sure- 
ties on  the  bond.  This  decision  ie  placed  upon  the  ground 
that  the  discontinuance  as  to  the  two  defendants  increased 
the  risk  of  the  sureties.  The  court  in  the  opinion  say:  **The 
sureties  on  entering  into  the  contract  measure  the  risk  they 
incur  by  the  chances  which  the  plaintiff  has  to  recover 
against  the  defendants  in  the  writ,  and  the  ability  of  the 
latter,  in  case  of  defeat,  to  refund  to  the  plaintiff  or  sureties 
themselves,  if  called  on."  The  court,  in  speaking  of  such 
change  of  parties,  say:  ''It  would  have  the  effect  to  compel 
^^  the  sureties  to  look  for  indemnity  to  such  defendant  or  de- 
fendants as  should  be  left  in  the  case  at  judgment,  instead  of 
the  whole  number  of  defendants  named  in  the  writ  at  the  giv- 
ing of  the  bond;  and  it  might  well  happen  that  in  the  respon- 
sibility of  the  latter  the  sureties  would  know  themselves  to 
be  safe,  while  in  that  of  the  former  they  would  know  them- 
•elves  to  be  without  remedy." 
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In  the  case  we  are  considering,  the  risk  of  the  surety  waa 
not  increased  by  the  substitution  of  Howell  as  plaintiff;  hence 
the  Michigan  case  is  not  in  point.  The  fact  that  the  original 
suit  was  continued  from  time  to  time  by  agreement^  without 
the  consent  of  the  surety,  did  not  operate  as  a  release  of  the 
latter,  nor  did  the  rendition  of  the  judgment  by  consent  of 
the  principal  in  the  bond  have  the  effect  to  discharge  the 
surety  from  liability.  The  court  had  the  power  to  grant  the 
continuances  irrespective  of  the  agreement  of  the  parties* 
Had  it  done  so  on  the  application  of  either  party  without  the 
consent  of  the  other,  the  surety  would  have  been  bound,  since 
his  undertaking  contemplated  a  possible. exercise  of  such 
power.  The  fact  that  the  continuances  were  granted  upon 
the  stipulation  of  the  parties  does  not,  we  think,  make  any 
difference.  By  the  execution  of  the  appeal  bond  the  surety 
conferred  upon  his  principal  authority  to  do  every  thing  that 
was  necessary  to  be  done  in  the  case.  The  condition  of  the 
bond  was  sufficiently  broad  to  include  whatever  judgment 
might  be  rendered  against  the  principal  in  the  appeal  case, 
whether  by  agreement  or  otherwise.  In  the  absence  of  proof 
of  fraud  or  collusion  between  the  principal  and  the  creditor^ 
the  stipulations  did  not  have  the  effect  to  release  the  surety 
from  liability  on  the  appeal  bond:  Boyntony.  Phelps^  62  IIL 
210;  Bailey  v.  Rosenthal,  56  Mo.  885;  Chaee  v.  Beraud,  29  CaL 
188. 

Beynton  v.  Phelps,  62  111.  210,  was  an  action  against  a  prin- 
cipal and  his  sureties  upon  an  injunction  bond  given  in  a  suit 
hrouglit  by  a  judgment  debtor  to  restrain  the  collection  ®^  of 
a  judgment  at  law.  The  plaintiff  in  the  injunction  suit,  with- 
out the  consent  of  his  sureties,  dismissed  his  action  by  agree-^ 
ment  with  the  owner  of  the  judgment  It  was  held,  in  the 
absence  of  fraud  and  collusion  between  the  parties,  that  the 
mere  dismissing  of  the  injunction  suit  by  consent  did  not  dis-*^ 
charge  the  sureties  on  the  bond. 

In  the  Missouri  case  cited  the  defendant  appealed  from  a. 
judgment  rendered  by  a  justice  of  the  peace,  and  in  the  ap- 
pellate  court  the  plaintiff  took  a  voluntary  nonsuit,  which  was 
subsequently,  during  the  same  term,  set  aside  by  agreement 
between  the  parties  without  the  consent  of  the  sureties  on  the 
appeal  bond.  The  case  was  then  tried,  and  judgment  was  ren* 
dered  against  the  defendant  and  his  sureties.  It  was  held 
that  the  sureties  were  liable  for  such  judgments 

In  Chcue  v.  Beraud,  29  Gal.  188,  it  was  decided  that  where  an 
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appeal  was  dismissed  by  agreement  between  the  principal  in 
the  appeal  bond  and  the  creditor  it  operates  as  an  affirmance 
of  the  judgment  and  charges  the  surety  in  the  appeal  bond. 

In  Ammon$  t.  Whitehead,  81  Miss.  99,  certain  parties  be* 
came  sureties  on  three  bonds  given  to  secure  appeals  from 
three  judgments  rendered  by  a  justice  of  the  peace  against 
the  same  defendant  and  in  favor  of  the  same  plaintiff.    la 
the  circuit  court  the  three  cases  were  consolidated  by  agree* 
ment  of  the  parties,  and  afterwards,  by  stipulation  between 
the  principal  and  creditors,  without  the  assent  of  the  suretiee, 
a  judgment  was  rendered  in  said  court  against  the  principal 
and  sureties  with  ^tay  of  execution  for  twelve  months.    It  was 
held  that  the  sureties  were  not  released  from  their  liability. 
This  being  a  well-considered  case  we  reproduce  a  portion  of 
the  opinion  here.    The  court  said  that  *Hhe  bonds  were  ex^ 
cuted  for  the  purpose  of  having  the  cases  retried  in   the 
circuit  court,  and  their  legal  effect  was  to  give  that  court 
jurisdiction  to  determine  the  cases,  and  to  render  judgment^ 
if  necessary,  against  both  the  ^  principal  and  sureties.   Their 
condition  was,  substantially,  that  if  the  judgments  should  be 
there  affirmed,  they  would  abide  by  and  perform  the  judg- 
ment of  the  court  to  be  rendered  thereupon.    From  their  very 
nature,  the  obligation  of  the  sureties  was  contingent  and  un* 
certain.    They  were  given  for  the  express  purpose  of  enabling 
the  principal  to  carry  on  the  litigation,  and,  in  the  event  that 
he  should  be  unsuccessful,  the  law  under  which  they  were 
given  provided  that  the  judgment  should  be  rendered  against 
both  the  principal  and  sureties.     Even  if  the  sureties  are  not 
to  be  considered  bound  as  parties  to  the  judgment,  so  as  to 
be  debarred  of  the  right  to  complain  in  a  collateral  proceed- 
ing of  what  was  done  in  the  proceeding,  the  necessary  legal 
effect  of  their  execution  of  the  bonds  was  to  confer  upon  the 
principal  full  power  to  do  whatever  he  might  deem  necessary 
and  proper  in  defending  or  determining  the  suits  in  the  cir- 
cuit court.     The  principal  might  have  withdrawn  all  defense 
and  submitted  to  judgments  in  the  three  cases  immediately 
upon  their  presentation  in  the  circuit  court,  and  upon  the 
same  reason  he  was  authorized  to  compromise  the  suits  upon 
terms  advantageous  to  himself.    This  was  no  violation  of  the 
obligation  of  the  sureties,  nor  a  variation  of  the  terms  of  their 
obligation,  for  that  was  entirely  contingent  and  uncertain, 
except  that  the  parties  had,  by  the  necessary  legal  effect  of 
the  act,  submitted  themselves  to  whatever  might  be  done  in 
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the  determination  of  the  enit  by  their  principal,  under  the 
sanction  of  the  conrt  There  was  no  fixed  obligation,  the 
terms  of  which  were  varied  by  the  creditor  and  principal,  so 
that  the  sureties  were  deprived  of  the  right  of  subrogation; 
nor  did  the  stay  of  execution  deprive  them  of  any  right  or 
security  which  existed  in  their  behalf  before  the  rendition  of 
the  judgment  and  the  entry  of  the  fitay.  And  whether  the 
sureties  be  regarded  as  parties  ip  the  judgment,  and  as  such 
bound  by  the  proceedings  in  the  suit,  or  as  bound  by  the 
action  of  their  principal  by  reason  of  the  power  necessarily 
®*  conferred  upon  him  by  the  purpose  and  legal  effect  of  the 
bonds,  it  is  clear  that  the  sureties  are  not  within  the  rule 
which  discharges  such  parties  in  consequence  of  indulgence 
given  to  their  principal." 

The  cases  on  which  defendant  relies  are  not  in  point,  as  a 
brief  reference  to  them  will  show.  In  MacKay  v.  Dodge^  5  Ala. 
888,  two  parties  agreed  to  submit  certain  matters  in  dispute 
between  them  to  the  award  of  certain  specified  persons. 
Afterwards  a  third  person  signed,  as  surety,  a  bond  for  one  of 
the  parties,  conditioned  that  the  principal  would  perform  the 
award  which  might  be  made  against  him  on  the  submission. 
Subsequently,  without  the  consent  of  the  surety,  by  agreement 
between  the  parties,  two  persons  were  substituted  in  place  of 
two  of  the  arbitrators  who  failed  to  attend,  and  an  award  was 
made.  The  court  held,  in  an  action  on  the  bond,  that  the 
change  in  the  arbitrators  was  such  an  alteration  of  the  original 
contract  as  exonerated  the  surety  from  liability.  It  is  plain 
that  there  was  a  material  change  in  the  contract  The  surety 
obligated  himself  that  his  principal  should  perform  an  award 
made  by  certain  designated  arbitrators,  and  not  one  made  by 
any  other  or  different  person.  The  change  of  arbitrators  was 
a  new  contract,  which  was  not  binding  on  the  surety.  Johnson 
V.  Flinty  84  Ala.  6V3,  was  a  suit  on  a  bond  executed  to  secure 
an  appeal  of  a  cause  to  the  supreme  court  In  the  appellate 
court  an  agreement  was  entered  into  between  the  parties  to 
the  appeal,  without  the  knowledge  or  consent  of  the  sureties 
on  the  appeal  bond,  to  the  effect  that  the  judgment  should  be 
affirmed  foraspeoified  sum,  which  was  four  hundred  dollars  less 
than  the  superseded  judgment,  and  that  a  certain  mill  and  ma- 
chinery in  controversy  were  to  be  the  property  of  the  appellee. 
It  was  held  that  the  sureties  on  the  bond  were  released.  The 
ground  of  this  decision  is,  that  by  the  new  agreement  entered 
into  without  the  consent  of  the  sureties,  founded  upon  a  suiii- 
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«ient  consideration,  by  wbich  tbe  parties  stipulated  for  motnal 
advantages,  the  *^  principal  was  precluded  from  prosecutiiig 
his  suit  to  effect  In  the  case  at  bar  the  contract  of  the  sure- 
ties was  not  varied  or  changed.  The  agreement  between  the 
creditor  and  principal,  that  judgment  should  be  rendered 
against  the  latter,  was  a  mere  voluntary  and  discretionary 
•exercise  of  authority  on  the  part  of  the  principal.  He  secuTed 
no  concessions  or  advantage  for  signing  tbe  agreement  There 
was  merely  a  waiver  by  the  principal  of  his  defense  to  the 
auit  if  he  had  one,  and  of  such  a  waiver  all  the  authorities 
hold  the  surety  cannot  take  advantage.  We  are  persuaded 
that  the  mere  fact  that  the  principal  consented  to  the  rendi- 
tion of  the  judgment  does  not  affect  the  liability  of  the  surety. 
Johnson  v.  Planters*  Bank^  4  Smedes  &  M.  165,  43  Am*  Deo. 
480,  was  an  action  against  Johnson  as  surety  on  a  promiaaory 
fiote.  The  principal  on  the  note  had  died,  and  his  estate  was 
regularly  administered,  but  the  note  had  not  been  presented 
as  a  claim  against  the  estate  within  the  time  prescribed  by 
etatute.  It  was  decided  that  the  surety  was  not  thereby  dia* 
charged.  The  case  lacks  analogy,  and  is  not  an  authority  on 
the  question  we  are  considering.  The  othor  cases  cited  by 
•counsel  for  the  defendant  are  not  in  point 

We  are  forced  to  the  conclusion  that  the  district  court  erred 
in  holding  that  the  surety  was  not  liable.  The  judgment  of 
the  district  court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

The  other  judges  concur. 

Xiiablllty  of  Suretlas  oa  Appeal  Bonds. 

1.  Rqlb  as  to  Strict  GovsTRucrioir  of  GoRTaAcr  of  SvBsrrvHiPy 
Mbamino  of. — The  ooutroUing  principle  which,  in  tbe  ahienoe  of  othw 
considerations,  determines  the  liability  of  one  who  executes  an  appeal  bond, 
is,  as  in  the  case  of  other  contracts  of  suretyship,  that  he  is  entitled  to 
«tiind  upon  the  express  terms  of  his  contract.  This  rule,  however,  does  not 
imply  that  a  strained  construction  is  to  be  put  upon  the  words  of  the  bond 
in  favor  of  the  surety,  or  that  it  may  have  one  force  and  moaning  when  the 
principal  is  defendant,  and  a  different  force  and  meaning  when  the  surety  is 
defendant.  As  was  observed  in  Shrtffler  v.  Naddhqffer,  133  IlL  5:^6,  23  Aok 
St.  Rep.  626,  "  the  rule  of  strict  construction,  as  applied  to  the  contracts 
of  sureties  and  guarantors,  in  no  way  interferes  with  the  use  of  the  ordi- 
nary tests  by  which  the  actual  meaning  and  intention  of  contracting  parties 
are  ordmnrily  determined,  but  merely  limits  their  liability  strictly  to  tbe 
terms  of  their  con  tract  when  those  terms  are  ascertained,  and  forbids  any  ox- 
tension  of  such  liability  by  impUcatioa  beyond  the  strict  letter  of  thoss 
terms."  So,  alao,  in  Fisse  v.  Binstdn^  5  Mo.  App.  78,  the  court  said:  **TliiS 
liability  of  a  surety  is  said  to  be  ttrictUsinU  Jmis^  that  is,  the  obligatioa  of 
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«  snrety  must  not  be  extended  to  any  otber  anbjecty  to  any  other  person,  or 
to  any  other  period  of  time,  than  is  expressed  or  necessarily  included  in  ilk 
This  is  what  is  meant  by  strict  construction  of  a  contract  of  suretyship^ 
mon  txtendUur  de  re  ad  rem,  de  pereona  ad  peraonam^  de  tempore  ad  tempue» 
The  eontraot»  however,  ia  subject  to  the  oommon-sense  rules  of  iuterpreta- 
'iion  which  govern  any  commercial  instrument.  No  surety  is  to  be  bound 
beyond  the  extent  of  the  engagement  which  shall  appear,  from  the  expres* 
•ion  of  the  aecnrity  and  the  nature  of  the  transaction,  to  have  been  in  hit 
contemplation  at  the  time  of  entering  into  it.  But  to  this  extent  the  soretj 
ia  bound.  The  intent  or  latitude  of  the  contract  of  suretyship  is  to  ba 
•scertained  by  a  fair  and  liberal  oonstmotion  of  the  instrument  in  favor  of 
the  parties,  and  then  the  oase  must  be  brought  strictly  within  the  terms  of  the 
piaranty,  and  the  liability  of  the  surety  cannot  be  extended  by  implication. 
But  one  giving  a  guaranty  shall  be  bound  to  the  full  extent  of  what  appears 
to  have  been  his  engagement;  and,  for  this  purpose,  it  is  said,  the  words  of 
the  guaranty  are  to  be  taken  as  strongly  against  him  as  the  words  will 
•dmit." 

In  Shannon  t.  Dodge^  18  CoL  169,  the  oourt»  after  remarking  that  the  doc* 
trine  that  the  contract  of  a  surety  is  etrietieaimijurie  is  liable  to  abuse  in  its 
sipplication,  went  on  to  say:  "Considering  the  situation  of  the  oblii^ee  ia 
an  appeal  bond,  it  would  seem  that  his  rights  should  be  regarded  equally 
with  those  of  the  surety.  An  appeal  bond  may  be  executed  and  approved, 
«nd  thus  accepted  for  the  judgment  creditor  without  his  consent  or  knowl- 
edge, and  thereby  the  enforcement  of  his  judgment  ia  stayed.  It  is  the  act 
of  the  surety  which  enables  the  judgment  debtor  to  accomplish  this  result. 
The  surety  having  thus  prejudiced  the  judgment  creditor,  and  having  thus 
obtained  for  his  principal,  the  judgment  debtor,  the  benefit  of  an  appeal, 
should  not,  upon  the  breach  of  the  condition  of  the  bond,  be  allowed  to  es- 
oape  liability  except  for  the  most  substantial  reason."  The  general  doctrine 
here  laid  down  that,  because  an  act  done  without  the  consent  of  the  obli- 
gee has  the  effect  of  delaying  the  execution  of  his  judgment,  only  '*the 
most  substantial  reason"  should  be  adequate  to  release  the  surety,  is,  we 
think,  opposed  to  the  weight  of  authority,  and  cannot  be  sustained  without 
resorting  to  the  hypothesis  that  the  fact  of  the  bonds  being  given  and  ac- 
cepted without  the  consent  of  the  obligee  distinguishes  this  contract  of 
suretyship  from  others.  Such  a  contention  we  believe  to  be  untenable,  for 
it  can  scarcely  be  argued  with  any  plausibility  that  a  security  which  satis- 
fies statutory  requirements,  and  which  must  pass  the  scrutiny  of  a  disinter* 
osted  official,  is  likely  on  the  average  to  be  less  satisfactory  than  one  which 
is  approved  by  the  appellee  himself.  If  there  are  no  grounds  upon  which 
to  base  a  general  presumption  that  the  obligees  in  appeal  bonds  occupy  a 
less  favored  position  than  the  obligees  in  other  bonds,  it  is  clear  that  the 
liability  of  the  obligors  in  appeal  bonds  is  properly  determined  by  the  same 
rules  as  the  liability  of  obligors  in  other  bonds.  At  the  same  time  it  must 
be  admitted  that  many  courts  have  shown,  as  will  appear  in  the  following 
sections,  a  more  or  less  strong  tendency  to  gauge  the  responsibility  of  sure- 
ties in  appeal  bonds  by  a  somewhat  different  standard  from  the  one  univer^ 
sally  admitted  to  be  applicable  to  other  contracts  of  suretyship.  This 
tendency  is  the  sonrce  of  nearly,  if  not  all,  the  inconsistency  exhibited  by 
the  authorities.  It  should  be  noticed,  however,  that,  in  the  case  last  cited, 
the  court  laid  down  a  broader  rule  than  was  required  for  the  determination 
of  the  point  under  discussion,  viz:  whether  the  sureties  should  be  discharged 
by  the  t  iking  of  a  second  appeaL     It  will  be  seen  below  that  there  is  ample 
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authority  for  the  doctrine  that  thia  does  not  dtiicharge  them,  and  thai  tlia 
other  eourti  which  have  made  this  ruling  have  not  felt  themselves  obliged 
to  apply  any  peculiar  principles  of  construction  to  this  cou  tract  of  anre^» 
■hipt    See  seo.  6  {dU  poti,  p.  707. 

2.  DsraOTiTi  EzBGUTiosr  of  Bo»i>— Whin  Survit  Not  DnoBAsesD  bt« 
The  principle  is  well  established  that  if  the  character  and  extent  of  tfa* 
anrety's  liability  ara  ascertainable  from  an  inspection  of  the  whole  instm* 
ment^  no  merely  technical  defects  will  be  allowed  to  stand  in  the  way  of  its 
•nforcement.  Thus,  a  bond  executed  by  the  surety  alone  is  Talid,  becanaa 
the  liability  of  the  principal  is  the  same  whether  he  signs  it  or  not:  Harrimm 
▼.  Bank  qf  Kentucky,  B  J.  J.  Marsh.  375;  Thorn  v.  Savage,  1  Blackf.  11;  Cnrtm 
▼.  Sicltardt,  9  Cal.  33;  Tiasot  ▼.  DarUng,  9  CaL  278;  Murdock  r.  BrookM,  38 
Cat.  604.  Kor  will  the  omission  of  the  names  of  sureties  in  the  introduo* 
tory  part  of  the  bond  affect  its  validity  where  they  each  sign  and  eeal  itt 
BabbUt  ▼.  Finn,  101  U.  S.  7.  Nor  is  a  bond  on  an  appeal  from  a  judgment 
against  two  persons  invalid  by  reason  of  the  fact  that  it  was  signed  by  one 
cmly  of  the  judgment  defendants:  Radaback  v.  Qreve,  58  Ind.  7^  Nor  ia  tfe 
essential  to  express  the  consideration,  the  statute  of  frauds  not  being  appfi- 
eable  to  such  instruments:  DooiitUe  ▼•  Dinhmyt  81  N.  Y.  350;  Thompeom  ▼• 
Blanehard,  8  N.  T.  835. 

A  forUori  must  informalities  be  no  reason  for  releasing  a  aurety  whes 
they  are  the  consequence  of  an  agreement  between  the  parties  themaelvesi 
as  when  the  statute  requires  the  sureties  in  the  bond  to  be  approved  by  tha 
eourt^  and  others  are  substituted  by  mutual  consent:  Jonm  ▼.  DrfmAerger^ 
S3  Ind.  74;  BatUr  ▼.  Acklemire,  81  Ind.  163;  Buchanan  ▼.  Mtttigam^  125  Ind. 
832;  Smock  v.  Harrieon,  74  Ind.  348. 

VXRBAL  DiTBROBNOIES  FSOU  THB  StATUTOBT  FoBMS  OT  BolfSB — ^RlKBOt 

OF. — ^The  general  principle  is,  that  if  the  condition  of  an  appeal  bond  anb- 
stantially  covers  the  provisions  of  the  statute,  and  secures  to  the  respond- 
ent all  that  it  was  the  object  of  the  legislature  to  provide  for  his  benefit  is 
such  cases,  the  instrument  is  sufficient,  although  it  does  not  follow  the  ax* 
act  words  of  the  statute:  Riley  v.  Mitchell,  38  Minn.  9;  Pray  ▼.  WaadeU,  146 
Mass.  324;  A'aMoa  ▼.  EetaU  qf  Bj-o*ker,  47  Wis.  79;  DoalUtle  r.  Dmuu^,  31 
N.  Y.  350;  Martin  v.  Campbell,  120  Mass.  126;  Creighton  v.  Harden,  10  Ohio 
8t  570;  Bentley  v.  Dorcas,  11  Ohio  St.  398;  Whitehead  ▼.  T^lorp,  22  Iowa, 
425.  Ncr  is  it  any  defense  to  an  action  on  an  appeal  bond,  that  the  security 
ought  to  have  been  taken  in  the  form  of  a  recognisance,  provided  the  li»i 
bility  incurred  by  the  bond  is  no  greater  than  that  which  would  have  beea 
incurred  by  the  statutory  recognisance:  Oranger  ▼.  Parker,  142  Masa.  I881. 
The  basis  of  those  decisions  is  that  the  agreement  of  the  surety  is  supported 
by  a  oonsideration  sufficient  to  sustain  it»  even  though  the  precise  phraaa- 
ology  of  the  statute  is  not  employed.  That  consideration  is  generally  said 
to  be  the  prejudice  received  by  the  appellee  owing  to  the  stay  of  the  exeon* 
tion  of  the  judgment:  Mix  v.  People,  86  IlL  829;  Smith  v.  Whiiaker,  11 IIL 
417;  ArnoU  v.  Friel,  50  IIL  174;  George  ▼.  Bescltoff,  68  IIL  236;  Jonee  r. 
DronOerger,  23  Ind.  74;  Slurgis  r.  Rogere,  26  Ind.  1;  Burt  v.  HoetOnger,  28 
Ind.  214;  Ham  r.  Qreve,  41  Ind.  531;  Haye  ▼.  WilUarh,  101  Ind.  100;  Bw» 
thanan  r.  MilUgan,  125  Ind.  332;  Murdoch  v.  Brooks,  38  CaL  696;  ParroU  ▼• 
Kane^  Montana  Supr.  Courts  June  1894.  The  expenses  incurred  by  the  ap» 
pellee  in  defending  the  appeal  may  al^o  be  regarded  as  a  sufficient  oonaid* 
eration  to  sustain  the  bond:  Meecrve  v.  CUirk,  115  IIL  580.  Or  the  contract 
may  be  viewed  from  the  side  of  the  appellant,  and  the  consideration  found 
in  the  benefit  which  he  receivea  from  the  privilege  of  having  the  decision  ef 
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the  lower  coart  re\riewed:  Shovn  ▼.  Pendry,  93  Ala.  248;  Adami  v.  Thomp^ 
son,  18  Kob.  541.  Of  coarse,  if  the  variations  in  the  bond  operate  in  favor 
ol  the  sureties,  the  reasons  for  not  discharging  them  are  still  stronger:  Shaw 
T.  MeliUierf  5  Allen,  423.  The  sole  limitation  to  the  rule  that  the  soreiies 
are  bound  by  a  bond  which  does  not  follow  the  language  of  the  statute  is, 
that  it  shall  contain  nothing  in  conflict  with  the  statute,  and  shall  not  be 
otherwise  iUegal:  Pray  y.  WiudeU,  146  Mass.  824;  Mix  ▼.  People^  86  HL 

ssa 

When  the  phraseology  is  not  that  prescribed  by  the  statute  the  only  es* 
eential  requisite  is  that  it  shall  express  the  intent  of  the  parties  with  suffi* 
cient  clearness  to  enable  the  court  to  understand  its  meaning:  McElroy  ▼• 
Mun^foi-d,  128  M.  Y.  303,  where  it  was  held  to  be  enough  if  the  judgment  de« 
scribed  could  be  identified.  Thus,  the  following  rariations  from  the  statutozy 
form  have  been  held  to  be  immaterial  as  respects  the  liability  of  the  sure- 
ties: The  substitution  of  "  or'*  for  ''and  '*  in  a  statutory  condition  '*  to  pros* 
ecu  te  the  appeal  with  effect,  and  perform  the  judgment ":  Robinson  ▼•  Brimon^ 
20  Tex.  438;  the  insertion  of  an  incorrect  date,  where  such  insertion  was 
not  misleading:  Pray  t.  Waadell,  14()  Mass.  324;  the  substitution  of  the 
phrase  '/abide  by  the  judgment^"  for  "will  pay  the  amount  unsatisfied'*! 
McMinn  ▼.  PaUon,  92  N.  C.  371;  the  substitution  of  the  words  '*  prosecute 
his  appeal,"  for  "enter  his  appeal  ** :  State  y.  Boies,  41  Me.  345;  the  insertion 
of  the  words  "in  case  they  shall  fail  to  obtain  a  reversal  of  the  decision,** 
after  a  statutory  clause  "pay  all  damages  and  costs  that  may  be  awarded 
against  the  appellants":  Kas$on  v.  EUaU  of  Broeker,  47  Wis.  79;  the  inser- 
tion of  the  words  "on  said  appeal"  in  such  a  position,  that  the  effect  is 
merely  to  convey  a  meaning  which  would  have  been  deduced  in  any  case: 
DooVttU  ▼.  Vininnyt  31  N.  Y.  350.  Similarly,  if  words  are  inserted  in  any 
undertaking  on  appeal  which  are  repugnant  to  its  intent,  and  the  instru- 
ment is  otherwise  complete^  they  may  be  rejected:  Oakley  v.  Van  Noppen, 
100  N.  a  287. 

Ou  the  other  hand  the  surety's  liability  cannot  be  increased  by  the  inser- 
tion of  a  condition  which  the  judge  had  no  authority  to  prescribe:  Kountze 
T.  Omaha  Hotel  Co.,  107  U.  S.  378.  Nor  can  the  surety  be  held  beyond  the 
plain  meaning  of  the  instrument^  although  the  probability  is  that  some 
words  have  been  omitted  through  the  mistake  of  the  scrivener:  Henrie  v. 
Buck,  39  £an.  381,  where  the  effect  of  the  omission  was  to  render  the  surety 
liable  in  a  manner  in  which  he  could  not  have  been  made  liable  by  any  judg- 
ment in  the  proceedings  in  question,  and  he  was  therefore  held  to  be  dis- 
charged. Kor  can  a  surety  be  held  liable  for  the  failure  of  the  principal  to 
prosecute  an  appeal  "  with  effect,"  where  the  bond  is  merely  that  he  shall 
"prosecute"  such  appeal:  Alberteon  v.  McOee,  7  Yerg.  106. 

II  the  language  of  the  bond  is  of  doubtful  meaning  the  court  will  some* 
times  resort  to  a  consideration  of  the  surrounding  circnmstauces  for  the 
purpose  of  ascertaining  the  intention  of  the  parties:  Shreffler  v.  NadeOioffer^ 
133  IlL  536;  23  Am.  St.  Aep.  626.  There  the  draftsman,  instead  of  drawing 
two  bonds,  one  to  perve  as  an  appeal  bond  and  the  other  as  an  injunction 
bond,  took  a  blank  appeal  bond,  and  endeavored,  by  inserting  a  clause  pro- 
viding for  the  payment  of  the  damages  growing  out  of  the  continuance  of 
the  injunction,  to  make  it  serve  both  the  purposes  of  an  appeal  and  an  in- 
junction bond.  It  was  thus  uncertain  whether  the  undertaking  was  to  pay 
all  damages  growing  out  of  the  continnance  of  the  injunction,  in  case  the 
decree  was  affirmed  by  the  appellate  courts  or  merely  to  pay  all  such  dam- 
ages as  should  be  awarded  against  the  obligors  by  the  judgment  of  that  court. 
AJL  9T.  Bsp..  Vou  XXXVIIL  -tf 
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The  court  hM  tbe  former  object  to  be  the  one  contemplated  by  the  parties 
both  for  the  reason  that  am  the  appellate  oonrt  had  no  jnriediction  to  rendor 
judgment  for  damages,  the  condition,  if  ioterpreted  as  importing  an  obli* 
gation  to  pay  only  such  damages  as  shoold  beadjadged  by  that  courts  would 
become  senseless  and  nugatory,  and  also  for  the  reason  that  the  inference  tp 
be  drawn  from  the  ordinary  procedure  in  such  eases  pointed  to  the  same 
conclusion*  The  intention  of  the  parties  being  apparently  to  gire  the  bond 
for  this  purpose,  and  the  instrument  being  equally  susceptiUe  of  two  intsr^ 
pretations,  one  of  which  was  consistent  with,  and  accomplished  tbat  inten- 
tiou,  such  interpretation  must  be  deemed  the  true  one.  The  nndertakin^ 
therefore,  to  pay  the  appellee  his  damages,  upon  the  sole  condition  that  the 
decree  should  be  affirmed  by  the  appellate  court,  must  neceesarily  be  held  to 
be  within  the  strict  terms  of  the  bond  as  the  obligors  made  it^  and  not 
an  obligation  imported  into  it  by  implication  or  construction. 

In  some  instances  the  language  of  the  bond  becomes  immaterial,  for  the 
reason  that  the  provisions  of  the  statute  are  peremptory,  and  the  liability  ef 
the  sureties  is  necessarily  defined  and  limited  thereby.  Thus,  if  the  statats 
declares  that  the  bond  shall  cover  rents  accruing  between  the  stay  of  ez^ 
cution  of  a  judgment  in  an  action  for  the  recovery  of  real  property,  the 
mere  fact  that  the  bond  does  not  in  express  terms  make  the  sureties  ItaUe 
for  those  rents  is  of  no  consequence:  8tuU$Y.  Eahn,  117  Ind.  297.  So^  toa^ 
if  no  appeal  is  allowed  from  a  default  judgment  in  a  justice's  oonrt,  with- 
out first  moving  to  set  aside  the  default,  a  bond  given  for  such  appeal  is 
void,  and  no  judgment  can  be  rendered  thereon  against  the  surety  or  hii 
principal  for  costs:  Smith  v.  8L  Louis  etc  Ry.  Co,,  63  Ma  338.  And  it  is 
held  in  the  same  state,  that  recognizance,  on  appeals  from  justices'  courts 
must  comply  strictly  with  the  statutory  requirements,  and,  failing  in  that^ 
cannot  be  supported  as  voluntary  common-law  bonds:  Adams  v.  WUaon,  10 
Mo.  341;  Oarnet  v.  Bodgera,  52 Mo.  146;  Moore r,  Damon,  4  Ma  App.  111.  In 
all  these  cases  recovery  on  the  recognizance  was  denied,  where  it  was  taken 
after  the  time  fixed  by  law. 

4.  Prosbcutino  WrrH  Effbot,  Mbaking  or. — A  very  general  prorision 
in  appeal  bonds  is  that  the  appeal  shall  be  "prosecuted  with  effect^"  sad 
the  construction  placed  upon  this  phrase  by  the  bulk  of  authorifeies  is 
that  the  suit  shall  be  prosecuted  successfully  to  a  final  judgment:  Wood  r. 
T/iomas^  5  Blackf.  553;  Gordon  v.  Third  Nat.  Bank,  50  Fed.  Rep.  790;  KarA* 
atts  V.  OtDtngs,  6  Harr.  k  J.  434;  Cham:pomitr  y,  Waskinffton,  2  La.  Ann.  1013; 
Bobinaon  v.  Brinaon,  20  Tex.  439;  Treni  v.  Bhomherg,  66  Tex.  249;  Perretm  v. 
Bevan,  5  Barn,  k  C.  284  (replevin  bond).  Thus  an  appeal  from  a  jnstioe^ 
court  is  prosecuted  with  effect^  if  it  is  proeeonted  to  a  nonsuit:  Sobari  v. 
hiUiard,  11  Pick.  143.  But  a  more  restricted  meaning  is  assigned  to  the 
phrase  in  other  cases.  Thus,  in  BiUy  v.  MUcIieU,  38  Minn.  9,  it  is  said  to  be 
equivalent  to  "  prosecute  with  due  diligence  to  a  final  determination,"  and 
in  Kcuaon  v.  BattUe  qf  Brocker,  47  Wis.  79,  to  employ  a  diligent  proeeeatieo 
^without  fraud  or  unnecessary  delay,  and  the  interpretation,  *'snoeesrfal 
issue,"  is  expressly  repudiated.  8o,  also^  it  was  said  in  PeopU  v.  Biekmotii, 
57  Mich.  399,  that  a  bond  given  on  appeal  from  a  justice's  court  in  a 
criminal  case,  and  requiring  the  accused  to  prosecute  his  nppcsl  with  oSSao^ 
merely  contemplates  a  prosecution  in  the  usual  way  of  triid  and  verdict. 

5.  What  Judouknt  ths  Surctibs  Bihd  Thbmselybs  to  SATurr.— (s) 
Queation  JDecidtd  by  Intention  Q^  Partiea, — ^The  principle  that  the  surety  is  en- 
titled to  stand  upon  the  strict  terms  of  his  contract  has  been  largely  dia* 
cussed  in  cases  in  which  it  has  been  necessary  to  determine  what  judgment 
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In  eovered  by  the  bond.  Bometimes  the  presiimad  intention  of  the  pArtiet 
will  fnmiih  ara£Bcient  solntiottof  the  question.  Thne  the  court  will  pre- 
•ome  that  they  did  not  intend  to  go  throogh  an  idle  ceremony  in  exeonting 
4he  instrument^  and  on  this  prinoiple  it  has  been  held  that  an  undertaking 
•giyen  in  the  form  prescribed  for  the  purpose  of  staying  execution  on  a  money 
judgment  will  stand  as  a  Talid  security,  where  the  actual  judgment  is  for  a 
chattel:  McBlroff  ▼.  Mwmfcfrd^  128  N.  Y.  303.  Compare  Oooduin  t.  Bund^ 
t02  K.  T.  224;  SkreJUr  r.  Nadelh^er,  133  IIL  536;  23  Am.  St  Repu  62S. 

(6)  Final  Deeiikm  ike  One  ContempkUed, — ^In  the  absence  of  the  other  codp 
aiderations  it  is  obTious,  on  general  principles,  that  it  must  be  the  final  da* 
eision  determining  the  rights  of  the  parties  which  must  be  deemed  to  hava 
been  within  the  oontemplation  of  the  sureties,  and  they  are  therefore  not 
discharged  because  the  judgment  was  first  reversed,  and  then,  upon  a  rehear- 
ing, affirmed:  Pearl  ▼.  Weliman,  11  lU.  352.  So^  too,  the  "final  decree"  in 
a  cause  which  has  been  appealed  from  a  federal  circuit  court  to  the  suprema 
court  of  the  Uniteil  States,  and  affirmed  there,  is  the  decree  rendered  by  the 
eircuit  court  in  obedience  to  the  mandate  of  the  supreme  court  after  the  cause 
lias  lieen  returned  from  the  latter  tribunal:  Jordan  v,  Agawam  Woollen  On.,  106 
Mass.  571.  If,  on  the  other  hand,  a  party  appeals  from  the  judgment  and  from 
an  order  denying  a  motion  for  a  new  trial,  and  the  bond  redtes  both  appealii 
and  oontains  a  promise  to  pay  within  thirty  days  after  filing  the  remiitUurp 
if  the  said  judgment  appealed  from,  or  any  part  thereof,  be  affirmed,  or  the 
appeal  be  dismissed,"  the  promise  relates  to  the  appeal  from  the  judgment^ 
and  no  recovery  oan  be  had  on  the  bond,  unless  it  is  shown  that  the 
judgment  has  been  disposed  of  in  one  of  the  ways  specified,  and  that  tha 
thirty  days  hare  elapsed  since  the  filing  of  the  remUtUur:  McCalUon  t.  Hiber^ 
ma  8av,  <*  Loan  Soc,  83  Oal.  571. 

(e)  Itvle  Whefe  Particular  Court  I»  Specified, — ^If  the  bond  is  for  the  pay* 
ment  of  the  judgment  in  one  particular  court,  the  principle  of  strict  coa* 
atruction  of  the  contract  is  controlling,  and  the  surety  is  released  if  tha 
judgment  is  actually  rendered  in  a  different  court:  Myree  ▼.  Parher^  6  Ohio 
Bt.  501;  Smith  ▼.  Huuman,  30  Ohio  St.  662;  Plantere*  BankY.  Budgine,  84  Oa. 
108;  Loekwood  ▼.  Saffold,  I  Ga.  72,  A  similar  construction  of  the  contract 
in  made  if  the  court  of  a  particular  county  is  mentioned*  and  judgment  is 
rendered  in  another  county,  though  the  bond,  in  the  abeence  of  such  special 
limitation,  would  be  deemed  to  have  been  executed  with  reference  to  tha 
law  allowing  changes  of  venue:  Sharp  ▼.  Bedell,  10  111.  88. 

{d)  Rule  Where  a  Second  Appeal  h  Taken.'^A  bond  in  the  usnal  form  ia 
Always  construed  as  coyering  the  final  determination  in  the  court  of  last  ra- 
aort  to  which  the  parties  may  carry  it  by  appeal,  and  the  liability  of  tha 
aureties  does  not  cease  because  an  intermediate  court  of  appeal  has  rendered 
A  decision  in  favor  of  their  principal:  humerion  v.  Hay,  65  N.  Y.  380;  Smith 
w,  Orouae,  24  fiarb.  433;  Gardner  T.  Barney,  24  How.  Pr.  467;  Bobinaon  T. 
Plimpton,  25  N.  Y.  484;  DooliUle  ▼.  Dininny,  31  N.  Y.  360;  Dolby  v.  Jonee,  S 
Dev.  109;  Shannon  t.  Dodge,  18  CoU  164;  Cheeter  r.  Broderiek,  131  N.  T, 
M9;  Babbitt  v.  Finn,  101  U.  8.  7.  The  same  doctrine  prevails  where  a  judg* 
ment  is  first  reversed  by  the  supreme  court  of  a  state,  and  afterwards  af« 
firmed  in  obedience  to  a  mandate  from  the  supreme  court  of  the  United 
fitates:  Crane  v.  Weymouth,  54  CaL  476.  On  the  other  hand  it  is  held 
that  if  the  undertaking  is  expressly  limited  to  the  intermediate  oourt»  it 
«annot  be  construed  as  ooveriog  a  second  appeal:  JwUieee  etc.  v.  Sehnau,  6 
Oa.  440;  Wineton  v.  A'wf,  4  Stew.  &  P.  269;  Hqfsinger  t.  Hartnett,  84  Mo. 
ii49,  the  eourt^  in  the  latter  case,  distinguishing  the  effect  of  the  bond  befora 
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It  from  thoM  drawn  In  genenl  termi.  TfarM  of  Uie  Jndgot  tboiight  tbak. 
the  ruling  ihould  hare  been  different  if  the  ooort  of  liut  resort  had  aent  »• 
■mandate  to  the  intarniediate  oonrt  directing  it  to  enter  a  judgment  in  faror 
of  the  appellee,  and  the  mandate  had  been  obeyed.  This  position  wa  think 
wholly  untenable^  for  the  contraet  of  the  surety  is  limited  to  tho  judgment' 
of  the  intermediate  court,  on  the  simple  and  intelligible  principle  tfiataper» 
•on  may  be  willing  to  make  himself  answerable  during  the  period  whidi  may 
elapse  np  to  the  time  the  first  appeal  is  concluded,  and  very  unwilling  to 
extend  his  liability  any  farther.  His  rights  depend,  in  such  a  oaae^  npo» 
•omathing  more  than  merely  technical  reasons,  and  the  subtle  diatinetio» 
drawn  by  these  judges  would  saddle  him  with  a  liability  qnite  different 
from  that  which  it  is  reasonable  to  euppose  him  to  have  contemplated^ 
In  the  recent  ease  of  Schuster  r.  fFeist,  114  Mo.  158,  the  oonrt  applied 
the  dootrine  of  tic/singer  t.  HarineU,  64  Mo.  649,  to  a  case  in  which  th* 
bond  covered  appeals  both  to  the  intermediate  and  the  final  oonrt,  and 
before  either  appeal  had  been  heard  the  legislature  passed  an  act  provid* 
ing  that  the  class  of  cases  to  which  this  one  belonged  were  to  be  taken 
direct  to  the  supreme  court.  Uoder  these  circumstances  the  oonrt  (two^ 
judges  dissenting)  held  the  sureties  to  be  released,  on  the  grounds  that  tha 
aot  had  imported  new  conditious  into  their  contract*  inasmuch  as,  owing  to 
the  impossibility  of  testing  the  case  in  the  intermediate  court,  they  had  lost 
the  chance  of  being  exonerated  by  their  principal's  election  to  satisfy  the 
judgment  at  that  stage  of  the  proceedings,  and  of  procuring  eontribntion 
from  the  sureties  on  the  second  bond,  which  it  would  have  been  necessary 
to  give  if  a  further  appeal  was  taken. 

6.  Dismissal  of  Appeal  Equiyalbnt  to  ArFiKMAKci  or  Judoxbitt. — 
The  genersd  rule  is  that  the  dismissal  of  an  appeal  operates  as  an  affirmance 
of  the  judgment  in  the  luwer  court,  and  renders  the  sureties  on  the  appeal 
bond  liable  for  the  amount  of  that  jndgment:  Shannon  r.  Dodge,  I8O0L  164;^ 
licConutl  ▼.  SwaiUg,  2  Scam.  571;  Coon  v.  McC&rmkk,  69  Iowa,  539;  Pan  v. 
Payne,  63  Miss.  239;  Han-iwm  v.  Bank  qf  Kentucky,  3  J.  J.  Marsh.  375;  Qmdi^ 
ner  v.  Kilpatriek,  14  Neb.  347;  Stvlfs  v.  Zahn,  117  Ind.  297.  The  effect  ia 
the  same,  whether  the  appeal  is  dismissed  on  the  motion  of  the  appellant: 
Reeves  v.  Andrews^  7  Ind.  207;  or  of  the  respondent,  in  pursuance  of  aa= 
agreement  between  the  parties  to  the  appeal :  Chase  ▼.  Beraud,  29  Cal.  138 
(oiting  several  previous  rulings  by  the  same  court);  or  by  the  aotion  of  the 
court  for  noncompliance  with  some  statutory  provision,  as  the  failure  to  take 
the  appeal  within  the  prescribed  period:  Adams  t.  Thompson,  18  Nelx  541;. 
Wood  V.  Hujmas,  6  Blackf.  553;  or  to  file  a  transcript  of  the  record  within 
the  time  appointed  by  law:  Thalheimer  v.  Crow,  13  CoL  397;  IkUs  ▼.  Hatt, 
23  Cal.  161.  It  is  also  held  that  the  justification  forms  no  part  of  the  aure- 
ties'  contract,  and  that  their  liability  still  exists,  though  the  appeal  was  dis- 
missed on  account  of  their  failure  to  justify,  after  an  exception  has  been 
made  to  their  sufficiency:  People  v.  Shirley,  18  Cal.  121;  Davis  v.  Simrgis, 
I  Ind.  213;  Moffat  v.  Oreenwalt,  90  Cal.  368,  citing  Manning  t.  Oould,  47 
K.  Y.  Sup.  Ct.  387;  McSpedon  v.  Baker,  5  Daly,  30;  Murdoek  ▼.  Brooks,  38 
Cal.  696.  The  efTect  of  providing  that  such  a  failure  to  justify  has  the  efi^t 
of  placing  the  proceedings  on  appeal  in  the  same  position  as  if  no  bond  had 
been  given  does  not  mean  that  the  appeal  is  in  such  a  ease  entirely  vacated^ 
but  that  the  respondent  has  the  right  to  move  that  it  should  be  dismisaedt 
Moffat  V.  Oreenwalt,  90  Cal.  368.  Nor  can  the  suretlea  excuse  themselTes  on 
the  ground  that,  if  the  appellant  failed  to  enter  the  appeal,  the  statute  givea 
the  appellee  the  privilege  of  doing  so  for  the  purpose  of  having  the  jndg- 
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■iMit  ■Armecl,  and  that  the  appellee  has  omitted  to  avail  himself  of  this 
^Tileges  Lcbdett  r.  Lake,  32  Conn.  16. 

It  has  been  held  that  if  the  dismissal  of  the  appeal  is  due  to  the  fact  that 
the  oonrt  has  no  jarisdiotion,  or  that  there  has  heen  a  failore  or  omissioa  or 
4efeot  in  matters  anteoedent  to  the  appeal,  the  appellee  oannot  recoTer  on 
the  bond:  Oreg<»y  t.  Obtian^  18  N.  J.  L.  11,  where  the  affidavit  necessary  ia 
taking  appeals  from  a  }astioe's  oonrt  was  insufficient.  A  similar  ruling  has 
been  made  as  to  those  oases  in  which  both  parties  nej^lect  to  take  snoh  steps 
as  are  neoessary  to  perfect  the  appeal,  the  conseqnence  being  that  it  nerer 
Ixas  any  existence,  and  the  partiee  are  left  to  enforce  the  judgment  as  if  ao 
appeal  had  ever  been  taken:  Ohnperling  v.  Hones,  40  Ohio  St.  1 14.  So^  ako^ 
a  bond  which  is  given  to  secure  a  statutory  privilege  of  appeal,  and  has  not 
that  effeotk  is  without  eonsideration,  and  void:  Pcwere  ▼.  Chaboi,  93  OaL  266. 

On  the  other  hand,  there  is  a  line  of  cases  in  which  the  principle  that  the 
anretiee  are  eetopped  by  the  recitals  in  their  bond  has  been  applied  to  hold 
the  sureties  to  their  undertaking,  although  the  appeal  is  void,  as  where  the 
«aae  was  one  in  whieh  no  appeal  lay  to  the  court  in  which  it  was  finally  dls* 
missed:  Love  ▼.  Bodkwell,  1  Wis.  882;  Ovdiner  ▼.  KUpairick,  14  Neb.  847. 
80,  too^  although  the  bond  is  not  in  conformity  with  the  statute,  and  the 
appellee  might  have  disregarded  it^  the  surety  is,  nevertheless,  bound  by 
the  fecital  that  the  appeal  has  been  taken:  Meeerve  v.  Clarke  115  111.  680. 
Kor  ean  the  sureties  raise  the  objection  in  the  appellate  court  that  the 
-appeal  was  premature  by  reason  of  its  being  taken  before  the  actual  entry 
4if  judgment^  especially  after  the  appellant  has  had  the  benefit  of  the  stay* 
^nd  for  two  years,  and,  after  the  appeal  has  been  argued  by  counsel,  the 
remktiiwr  has  been  sent  to  the  lower  court,  and  read  in  evidence  on  the  trial 
'Of  the  aotion  against  them:  ParroU  ▼.  Kane^  Montana  Sap.  Ct,  January, 
18M. 

7.  RsTBBSAL  cm  JuDOMBKT,  EnrsoT  OF.— On  general  principles  it  is  ob« 
TioQs  that  if  the  entire  judgment  of  the  lower  court  is  reversed,  no  aotion 
^11  lie  upon  the  bond:  Chaae  v.  Riee,  10  GaL  518.  If  there  are  several  da. 
fendants,  and  the  judgment  against  a  portion  of  them  is  reversed,  the  pre- 
irailing  doctrine  is  that  the  sureties  are  still  liable  on  their  bond:  Seacard  t. 
Morgttn,  3  Eeyes,  686;  OUpin  v.  B<yrd,  85  Ky.  213;  Budafwd  ▼.  Fogg,  Ky. 
Ot.  of  App.,  Nov.  1890;  Hood  v.  MathU,  21  Mo.  312;  Culver  ▼.  Leooy,  27 
La.  Ann.  58;  Albert.  FroehUcK,  39  Ohio  St.  245,  overrnlinff  Lang  v.  Pike,  27 
Ohio  St  498;  BtnUep  t.  Dorcan,  11  Ohio  SL  393.  The  ratkmale  of  these  de- 
oisions  is  thus  explained  in  Seacord  v.  Morgan,  3  Keyes,  636,  where  the 
conrt,  after  admitting  the  soundness  of  the  general  principle  that  an  equitable 
•oonstruction  of  the  contract  cannot  be  resorted  to  for  the  purpose  of  charg- 
ing the  sureties,  proceeded  as  follows:  "Bat  if  the  case  is  within  the  letter 
ot  their  contract,  they  are  liable,  unless  there  is  something  in  the  spirit  or 
intention  of  the  instrument,  or  of  the  law  under  which  it  is  taken,  which 
exonerates  them.  The  object  of  the  undertaking  is  to  procure  an  absolute 
stay  of  execution  and  of  all  proceedings  on  the  judgment,  and  such  is  its 
effect  The  motive  of  requiring  the  undertaking  was  to  secure  to  the  plain* 
ti£F  the  fruits  of  the  recovery,  in  case  ib  should  be  determined  that  the  alle- 
gations of  error  were  nufounded.  As  the  plaintifif  is,  by  the  stay  of  execution, 
•deprived  of  the  immediate  resort  to  the  property  of  the  judgment  debtor, 
which  the  law  would  otherwise  give  him,  and  as  his  title,  to  the  amount 
adjudged  in  his  favor,  is  prima  fade  established,  it  was  the  policy  of  the  law 
that  he  should  have  security  to  indemnify  him  against  the  possible  contin- 
gency of  the  delay.     The  law  assumes  the  judgment  to  be  such  presumptive 
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•▼idence  of  his  right  that  it  will  not  suhject  him  to  the  hasard  arinng  from 
the  delay  of  further  litigation,  without  au  indemnity  against  any  loss  whid» 
he  might  tharehy  inonr.  If  it  should  he  decided  tbat^  in  order  to  hold  tiM 
snreties,  the  judgment  should  be  affirmed  in  all  its  parts  withoot  Tariation 
or  modification,  the  provisions  for  security  would  be  illusory  in  a  great 
▼ariety  of  oases  which  may  be  supposed."  In  this  case  the  court  laid  afcruia 
vpon  the  faot  that  the  judgment  was  against  each  of  the  defendants  serer^ 
ally,  and  seemed  to  incline  to  the  view  that  a  different  dootrina  would  bo 
applicable  if  the  judgment  had  been  a  joint  one.  This  distinction  in  not  re^ 
ognised  in  OUpin  ▼.  Bard,  85  Ky.  213,  and  Culver  v.  ZeMy,  27  La.  Ann.  M^ 
and  seems  to  us  to  have  no  sufficient  foundation.  It  is  true  that  the  snretaea 
are^  in  the  case  of  the  partial  reversal  of  a  joint  judgment^  prejudioed  bj 
being  deprived  of  their  remedy  against  the  principal  in  favor  of  whom  tho 
appellate  court  has  rendered  its  decision,  but  as  this  result  follows  whoro 
the  judgment  is  several  alao^  this  cannot  be  a  valid  reason  for  disrhaiyng 
the  sureties  in  the  one  instance  and  holding  them  in  the  other.  It  anroly 
involves  no  strained  construction  of  the  contract  to  say  that  an  obUgor  on 
such  a  bond  is  to  be  charged  with  tha  knowledge  that  the  partial  rovorsal 
of  a  joint  judgment  is  just  as  much  one  of  the  possible  results  of  taking  aa 
appeal  as  the  partial  reversal  of  a  several  judgment,  and  to  require  him  to 
stipulate  for  a  limited  liability  whenever  he  desLres  to  insist  on  it.  If  tho 
bond  covers  the  whole  judgment,  only  the  meet  technical  reasons  can  bo  ad^ 
dnced  for  the  theory  that  the  form  in  which  that  judgment  is  rendered 
should  have  any  material  effect  upon  the  ultimate  liability  of  the  anretioa. 

&  Chahob  of  Pisnis  Amen  Appial  Taxbk,  Emcr  of. — Soma  early 
Tennessee  decisions  countenance  the  doctrine  that  a  change  in  tiie  parties 
to  an  appeal  will  discharge  the  sureties,  but  we  think  the  oonduaion  of  tho 
principal  case  is  amply  sustained  by  the  reason  that  "  the  law  permitting 
the  substitution  of  parties  in  case  of  the  transfer  of  interest  must  have  been 
known  to  the  surety  in  the  appeal  undertaking  when  he  became  a  sorety, 
and  he  must  be  held  to  have  signed  subject  to  such  contingency.**  The  doc- 
trine as  to  such  cases  is  thus  placed  upon  a  ground  analogous  to  that  whick 
we  have,  in  the  preceding  section,  suggested  to  be  the  most  satisfactory  odo 
to  support  the  rule  that  the  surety  is  not  released  from  liability  upon  tho 
partial  reversal  of  a  joint  judgment,  via.,  that  such  a  result  must  bo  takoA 
to  have  been  within  his  contemplation  when  he  assumed  the  responsibility 
of  ezecating  the  bond.  Even  in  Tennessee  it  has  been  held  that  the  deatb 
of  the  principal  on  the  bond  will  not  discharge  the  sureties:  ButteneorA  ▼• 
Brown,  7  Yerg.  467  (compare  Legate  v.  Marr,  8  Blackf.  404);  thongh  in  tbio 
case  it  is  clear  that  the  surety  might  be  really  prejudiced  by  tho  fact  thai 
the  further  prosecution  of  the  appeal  is  thus  placed  in  the  hands  of  peraona 
in  whom  he  may  have  no  confidence  whatever. 

9.  Fraud  or  Mistake,  Liabilitt  of  Surbtf,  How  Far  AmcTSD  Br. 
That  the  surety  is  discharged  if  the  conduct  of  the  appellate  proceedings  i» 
influenced  by  any  fraudulent  or  collusive  understanding  between  the  princi- 
pal and  the  appellee,  is  a  doctrine  in  harmony  with  general  principles,  and 
it  is  assumed  to  be  correct  in  the  principal  case,  and  some  of  those  therein 
cited.  On  the  other  hand,  it  is  held  that  the  fact  that  a  person  was  induced 
by  fraud  to  become  a  surety  does  not  affect  the  right  of  action  of  a  conuseo 
who  was  not  a  party  to  the  fraud:  Martin  v.  GamjfbeUf  120  Mass.  126. 

The  mistake  of  the  surety  alone  as  to  the  legal  effect  of  the  bond  owing  to 
his  taking  the  advice  of  the  justice  of  the  peace  from  whom  the  appeal  waa 
taken,  and  neglecting  to  read  the  instrument^  is  not  a  reason  for 
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Mm  of  his  liability:  McMlnn  ▼.  PaUon^  92  N.  C.  371.  Bat  a  mutual  mistake 
€»f  the  parties  as  to  the  purpose  of  the  undertaking  will  be  a  ground  for  re- 
lonniiig  the  bond  so  as  to  diminish  the  liability  of  the  surety  to  the  amount 
for  whioh  he  intended  to  make  himself  answerable:  BarneU  t.  Nkhoisont  8d 
K.  a  728. 

10.  LioiflLATiov  SuMBQUBirr  TO  Execution  or  Bond,  Ewwmm  or— The 
general  principle  that  the  liabilities  of  contraoting  parties  cannot  be  en- 
larged by  any  legislative  enaotments  which  hare  come  into  force  after  the 
eontract  was  entered  into  has  been  applied  in  several  oases  to  the  oon« 
traot  el  suretyship  on  an  appeal  bond:  Hamilton  t.  AverUl^  11  Wend.  G22; 
Sieem  w.  Fmley^  25  Miss.  635;  Woodion  ▼.  Johm^  3  Munf.  230.  But  such  en- 
actments cannot  be  given  the  e£Fe<$t  of  absolving  the  sureties  altogether  from 
their  undertaking:  Homer  t.  Lyman,  4  Keyes,  237.  There  the  legislature 
had  provided  that  upon  the  affirmance  of  a  judgment  the  court  of  appeals 
might  at  its  discu^tion,  award  ten  per  cent  damages  for  the  delay.  The 
lower  courts  in  entering  judgment  against  the  sureties,  inserted  a  olause  al- 
lowing a  recovery  in  accordance  with  this  statute,  and  the  defendants  claimed 
to  be  exonerated  by  this  act  of  the  plaintiffii,  in  thus  procuring  the  penalty 
to  be  included  in  the  judgment.  The  court,  however,  disposed  of  this  con* 
tention  in  the  following  manner: 

"  The  insertion  of  the  ten  per  cent  damages  did  not  affeut  the  obligation 
er  contract  of  the  sureties  in  these  undertakings.  It  did  not  add  an  iota 
to  their  responsibility  or  increase  it  in  any  respect.  It  was  an  act  outside 
the  contract  and  independent  of  it.  The  judgment  clearly  embraced  dam- 
ages which  the  party  was  not  entitled  to  recover;  but  it  made  no  change  in 
the  legal  relations  of  the  parties  so  far  as  the  undertaking  is  concerned* 
and  did  not  extend  its  scope.  As  has  already  been  shown,  this  law  did  not 
operate  retroepectively,  and  hence  the  undertaking  did  not  embrace  the  ten 
per  cent  damages,  and  adding  them  to  the  judgment  erroneously  would  not 
enlaige  them.  These  damages  should  not  have  been  allowed,  and,  having 
been  inserted,  cannot  afifect  the  obligation  of  the  sureties." 

11.  DiacHARoa  or  Jodombnt  Dbbtor  in  Bankruftct,  ErrEcr  or. — Where 
the  surety  binds  himself  only  for  the  payment  of  damages  for  which  judg- 
ment may  be  entered,  a  discharge  of  the  principal  under  the  bankruptcy 
laws  of  the  United  States  discharges  the  surety,  as  the  effect  is  to  terminate 
the  case  pending  in  the  state  court:  OdeU  v.  WooUen,  38  Ga.  224.  This  very 
strict  construction  of  the  bankruptcy  laws,  however,  is  not  adopted  by  every 
court.  Thus  it  was  held  in  Fia9e  v.  Einstein,  5  Mo.  App.  78,  that  as  the  ob- 
ject of  taking  security  on  appeal  is  to  guard  against  the  risk  of  the  judgment 
debtor's  insolvency,  it  would  be  highly  anomalous  that  his  discharge  in  bank- 
ruptcy should  absolve  the  sureties.  The  latter  doctrine  seems  the  more 
conformable  to  general  principles,  and  it  is  supported  to  some  extent  by 
SouthcoU  V.  BraiUtwaiU,  1  Term  Rep.  624,  where  it  was  held  that  the  bail  in 
error  were  not  eniiUed  to  relief,  though  the  principal  becomes  a  bankrapt 
pending  the  appeal.  The  reason  given,  however,  was  the  peculiarly  tech- 
nical one  that  such  bail  are  not  entitled  to  surrender  the  body  of  their  prin- 
cipal, and  the  case  therefore  has  ceased  to  be  in  pointy  since  the  abolition  of 
imprison  men  t  for  debt  has  reduced  the  sureties  to  the  position  of  mere 
obligors  for  the  payment  of  the  judgment. 

12.  Acts  or  Parties  to  Affkal,  LiABiLrrr  or  Subbtt  How  Far  Ar- 
ncrxD  Bt. — (a)  Agreement*  Betteeen  the  Parties,  Surety,  Whether  ReUcuieil  6y. 
Conformably  to  the  usual  principles  governing  the  liability  cl  a  surety,  it 
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hm  bMn  held  that  if,  by  an  agreement  entered  into  upon  sufficient  9mmd^ 
•ration,  the  appellant  and  appellee  stipulate  for  mntnal  advantegea^  withoat 
the  snretiea*  eonsenti  the  latter  are  thereby  discharged:  JoHmmm  ▼.  F^M,  S4 
Ala.  673;  Ba^ntOH  v.  Phelpt,  52  UU  210.  If  the  consideratioa  is  not  aoffi- 
oient»  and  the  agreement  therefore  not  binding,  the  anreties  are  not  dia* 
ehargedf  as  vhere  the  creditor  promised  the  judgment  debtor  indnlgeaoa  if 
he  would  pay  a  part  of  the  judgment:  Sharp  v.  Fctgan,  3  Sneed*  641. 

It  is  also  held  that  the  sureties  are  not  discharged  by  a  compromisa  b»> 
iween  the  appellant  and  appellee  by  whieh  the  creditor  reoovora  jadgment 
against  the  principal  and  the  sureties  with  stay  of  execution  for  six  montha; 
Amntomi  ▼.  WhUehead,  31  Miss,  99  (see  the  extract  in  the  principal  oaaa). 
Nor  are  the  sureties  disohai^ged  because  the  plaintiff  in  a  caaa  appealad  to 
the  cironit  court  took  a  Toluntary  nonauit^  which  was  af terwarda  sot  aaide^ 
without  the  consent  of  the  sureties,  after  which  the  plaintiff  had  jadgment: 
Bailey  T.  BoseiUkal,  56  Mo.  385;  the  court  saying  that  '*  the  anratiea  on  an 
appeal  bond  are  not  parties  to  the  suit  in  the  sense  that  they  moat  bo  coa« 
suited  in  regard  to  any  step  taken  in  the  proceedings." 

(6)  Mert  Delay  WUl  Not  Discharge  «Ae  Surety^  as  where  the  appeUee  does 
not  take  the  earliest  possible  steps  to  hare  the  judgment  affirmed:  Pmarl  ▼• 
WeUman,  11  III.  352;  RaUtback  v.  Qreve,  58  Ind.  72. 

(c)  The  BtUaee  qf  a  Security  Will  Diicharge  the  Surety^  as  where  the  cred- 
itor levies  an  execution  on  the  judgment  debtor's  goods,  and  sabeeqnently 
discharges  it.  The  surety  in  such  a  case  is  pro  tatUo  released  from  his  lia- 
bility, wholly  released,  if  the  goods  were  enough  to  have  satisfied  the  jndg* 
ment:  Cooper  ▼.  Wilcox,  2  Dev.  &  B.  Eq.  90;  32  Am.  Dec.  695.  So^  also^  where 
there  is  a  second  appeal  taken,  and  a  new  undertaking  given,  the  primary 
liability  rests  upon  the  sureties  in  this  appeal,  and  their  release  by  the  judg. 
nent  creditor  discharges  the  sureties  in  the  undertaking  on  the  first  appeal: 
Hhukley  v.  Kreiit,  58  N.  Y.  583. 

{d)  A  Surety  Is  Not  Discharged  by  Omng  an  Additional  Security,  as  where 
he  replevies  the  execution  on  the  original  judgment^  and  gives  replevin 
bonds:  Morrow  v.  Mason,  7  J.  J.  Marsh.  370.  For  the  application  of  this 
principle  to  cases  where  a  second  appeal  is  taken:  See  sec  5  {d)  ante, 

13.  Liability  or  Sctrkft  Commkivscjratb  With  That  of  Pkincipal. 
From  the  nature  of  the  contract  it  must  be  obvious  that  the  right  to  recover 
against  the  sureties  on  an  appeal  bond  cannot  exist  unless  the  plaintiff  oan 
recover  against  the  principal  also:  Sharon  v.  Sharon,  84  Cal.  433.  ileuce  no 
action  u  maintainable  against  them,  unless  the  case  is  in  such  a  condition 
that  the  plaintiff  might  have  issued  an  execution  against  the  judgment  de- 
fendant^ had  he  desired  to  do  so:  Parnett  v.  Hancock,  48  Cal.  452,  where  an 
order  had  been  made  directing  a  stay  of  execution  until  the  plaintiff  should 
have  made  an  assignment  of  a  certain  judgment.  Nor  can  the  action  be 
maintained,  where  a  finding  of  fact  has  been  made  in  the  plaintiff 'a  favor, 
but  no  judgment  rendered  thereon:  Brounty  v.  Daniels,  23  Neb.  162.  But 
it  is  no  defense  that,  after  the  commencement  of  the  action,  an  order  stay- 
ing a  writ  of  restitution  in  the  original  action  has  been  made,  provided  the 
liability  of  the  judgment  defendant  has  been  finally  fixed,  and  the  writ  has 
not  been  stayed  on  any  grounds  that  affect  the  validity  or  integrity  of  the 
judgment,  or  the  rights  of  the  plaintiff,  or  the  liabilities  of  the  dofendantt 
Parrott  v.  Kane,  Montana  Sup.  Ct.,  Jan.  1894. 

But  this  general  rule  is  subject  to  some  qualifications.  Thus,  in  Staley  ▼• 
JJowtid,  7  Mo.  App.  377,  it  was  held  that  a  condition  that  the  appellant 
"  will  comply  with  and  perform  the  judgment  so  far  as  it  may  be  affirmed** 
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It  broken,  if  the  judgment  ie  not  paid,  elthongh,  owing  to  tbe  defendant 
teiog  a  married  woman,  there  oonld  be  no  proceM  against  her  direotly.  &• 
«lao  in  Texas  Trmuk  Ry.  Co,  r,  Jaekaon^  85  Tez.  605,  the  oonrt»  while  in* 
••lining  to  the  Tiew  that »  railroad  company  against  whom  a  decree  forfeiting 
its  franchise  haa  been  issued  may  yet  perfect  an  appeal,  and  execute  an  ap- 
peal bond,  held  that^  anpposing  the  oompany  not  to  hare  that  capacity,  the 
#aretiea  on  a  bond  given  in  an  appeal  from  a  justice's  court  to  tiie  distriot 
«oiirt^  in  which  the  forfeiture  is  prononuced,  have  a  right  to  prosecute  error 
to  the  supreme  oourti  and  are  therefore  liable.  In  support  of  this  position, 
the  case  of  a  surety's  being  bound,  where  a  married  woman  or  an  infant  is 
^e  principal,  is  referred  to. 

Another  deduction  from  the  general  principle  that  the  plaintiff  cannot  ro> 
«oTer  in  an  action  against  the  sureties,  so  long  as  he  cannot  recover  against 
the  judgment  defendant,  is  that  any  circumstance  which  operates  as  a  dis- 
•charge  of  the  judgment  is  always  a  good  defense  in  such  an  action,  as  pay* 
CDont  of  the  judgment:  SUlU  ▼.  Lovejop,  125  liL  352;  a  levy  upon  sufficient 
personal  property  to  satisfy  the  judgment:  Herridi  v.  Swtritoouif  72  III.  840; 
Jtni  NaL  Bank  v.  Roffers.  13  Minn.  407;  97  Am.  Dea  239;  a  tender  of  the 
mmount  of  the  judgment  in  United  States  legal  tender  notes,  unless  the 
Judgment  is  expressly  made  payable  in  gold:  81tarp  v.  Miller^  57  Oal.  415. 
Bat  a  tender  made  after  the  expiration  of  a  period  fixed  by  the  lower  court 
•will  not  release  the  sureties,  although  the  tender  was  actually  made  before 
that  period  had  elapeed  after  the  affirmation  of  the  judgment  on  appeal: 
JHorn  V.  StaiggeUf  16  Ind.  433.  Nor  does  the  rule  that  a  surety  is  discharged 
l>y  a  levy  on  personal  property  sufficient  to  satisfy  the  judgment  apply 
'where  the  levy  is  made  on  real  estate,  so  long  at  least  as  the  levy  is  undis- 
posed of:  Herrkk  v.  Swariwoui,  72  IlL  340.  Even  in  the  former  instance  it  is 
obvious  that  the  surety  is  not  discharged  unless  the  levy  is  sufficient  to  sat* 
iafy  the  judgment,  for  the  mere  taking  out  an  execution  is  not  a  waiver  of 
the  plaintiff's  right  of  action  on  the  bond:  Many  v.  <Stcer,  6  Gray,  141. 

14.  LiABiLiTT  OF  SuRBTT,  Whbn  Tbrminatbd  bt  Dbath.— Upou  a  joint 
sindertaking  running,  "We  ....  do  hereby,  pursuant  to  the  statute, 
«tc.,  undertake,"  the  survivor  is,  on  the  principle  of  the  strict  construction 
-of  such  contracts,  held  to  to  be  liable:  Wood  v.  Fiak,  63  N.  Y.  245;  20  Am. 
Rep.  528. 

15.  Pbriorhanob  or  Ohb  Conditioh  in  Bond  No  Dxvbnsb  to  an  Ao- 
TION  fOR  Bbbaoh  07  Akothbr. — It  is  well  settled  that  a  suit  for  the  breach 
•of  any  material  condition  in  the  bond  maybe  maintained:  Crane  v.  Andrewg^ 
10  CuL  265;  PkiUfHdt  v.  Bvxton,  40  N.  H.  384;  Trent  v.  Rfumiberg,  66  Tex. 
^9.  It  has  even  been  held  that  where  the  bond  is  to  prosecnte  the 
■appeal  with  effect,  and  to  pay  costs  and  damages,  the  full  payment  of  the 
latter  will  not  prevent  the  recovery  of  nominal  damages  for  a  breach  of 
the  former  condition:  Oeorge  v.  Bischoff,  68  III.  236.  Nor  is  a  surety  on  a 
similar  bond  discharged  because,  owing  to  the  plaintiff  not  succeeding  in 
establishing  his  entire  claim,  the  appeal  has  not  been  wholly  without  effect: 
CofuUa  V.  Qoffgan^  77  Tex.  32.  That  a  failure  on  the  part  of  the  appellant 
to  prosecnte  the  appeal  with  effect  will  raise  a  right  of  action  on  the  bond, 
«ven  if  a  condition  to  that  effect  is  not  contained  therein,  is  held  in  OavUk 
▼.  McKeerer,  87  Ind.  484,  the  reason  given  being  that  the  prosecution  of 
the  appeal  with  effect  is  a  statutory  requirement,  which  must  be  complied 
with  in  orrler  to  discharge  the  surety.  (Compare  section  8»  atUe,  as  to  the 
effect  of  the  statutory  requirements  b  ing  peremptory.) 
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16.  EMfOB€iMSirr  or  Appbal  BohdSi  Prockxdikgs  vob. — {a)  Stanmarp 
Fror«$§.^^Ja.  most*  if  not  all,  the  statea,  thero  is  a  proTiaion  for  reodering 
•umiiiary  Judgment  againat  all  the  obligors  in  appeal  bonds,  when  the  jndg* 
ment  is  affirmed  by  the  appellate  coort.  Statates  inclading  anch  a  pro- 
vision have  been  expressly  held  not  to  be  nnooostitntional:  BecUl  t.  Ntm 
Meaaeo,  16  Wall  539;  Dandwn  v.  FarreU,  8  Min.  25S.  The  position  of  tha 
•nrety,  under  anch  oircnmstancee,  ia  thoa  stated  in  Chappes  r.  TAonioj^  6 
Mioh.  59:  "Thia  bond  is,  we  think,  to  be  read  in  all  respects  aaif  the  whola 
of  the  statute  in  reference  to  the  appeal,  the  bond,  and  the  mode  of  enteiw 
ing  up  jadgment  upon  it  were  recited  at  large  in  the  bond.  And,  in  this 
▼iew,  it  becomea  a  direct  judgment  in  the  manner,  and  atanda  upon  a  principla 
analogous  to  that  of  a  warrant  of  attorney.  It  is  true  the  authority  iaher» 
given  to  the  court  instead  of  one  of  its  officers,  as  the  attorney  of  the  party,, 
but  this  ia  a  difference  of  form  rather  than  ot  substance.  The  oonatitn^ 
tional  prohibition  against  'depriving  any  person  of  his  property  without 
due  process  of  law '  was  obviously  intended  only  to  protect  persons  from 
being  deprived  of  their  property  withtmt  their  assent,  unless  by  due  prooeaa 
of  law.  The  constitution  would  become  a  very  officious  instrument  if  it 
sought  to  force  ita  protection  upon  any  man  against  his  wilL"  To  the  same 
affect  see  WhiU  v.  Priginore,  29  Ark.  208;  Meredith  v.  Santa  Ciaru  M/fh 
Asm,  qf  Baltimore,  60  Cal.  617;  Shannon  v.  Vodffe,  18  CoL  164.  Under  atat- 
vtes  of  this  character  it  is  held  that  summary  judgment  may  be  rendered^ 
on  motion,  against  the  sureties,  without  notice:  Mowry  v.  Heneff^  86  OaL 
471;  PheUin  v.  Johnaon,  80  Iowa,  727;  Meredith  v.  Santa  Clara  Mfg.  Attn,  qf 
Baltimore^  60  Cal.  617.  In  other  statea  the  judgment  may  be  rendered  on 
motion,  but  notice  must  be  given  to  the  obligors,  and  an  opportunity  afforded 
them  to  make  any  defense  which  would  have  been  available  in  an  action  on 
the  bond:  Kiernan  v.  Cameron,  66  Miss.  442.  The  liability  of  the  auretiee 
may  be  fixed  by  similar  proceedings  in  the  federal  courts:  Smith  v.  Oaines, 
93  U.  &  341;  The  Sydney,  47  Fd.  Rep.  260;  Gordon  v.  Third  Nat,  BanJb, 
56  Fed.  Rep.  790;  The  Wanata,  05  U.  8.  600.  Wiiere  the  sureties,  however, 
make  themselves  liable  for  damages,  a  summary  jadgment  will  not  be  ren- 
dered against  them  unless  such  damages  can  be  ascertained  without  an  issn* 
and  a  trial:  Mvmy  v.  Tomfkimon,  2  Wash.  635. 

The  above  statates  are  not  construed  as  having  the  effect  of  debarring  the 
obligee  from  maintaining  an  independent  action  against  the  sureties:  Lob- 
deU  V.  Lake,  32  Conn.  16;  StaU  r.  Boies,  41  Me.  344:  Tissot  v.  DarUng,  9' 
CaL  1^78. 

(6)  Who  May  Take  Advantage  of  a  Stay  Bond,— Wher%  the  judgment  is  en* 
tire,  a  stay  bond  operates  to  the  benefit  of  all  the  plaintiffs  who  have  a  ben* 
elicial  interest  in  the  judgment:  Slurgis  v.  Rogers,  26  lud.  1. 

(c)  Prerequisites  qf  Suit. — An  action  may  be  maintained  on  the  bond  with* 
out  first  issuing  an  execution  against  the  priueipara  property:  Tissoi  v. 
Darling,  9  Cal.  278;  Browner  v.  Davif,  15  CaL  11;  Pamell  v.  Hancock,  4S 
CaL  452;  Smith  v.  Ramsay,  6  Serg.  &  R.  573;  Mix  v.  People,  86  HL  329^ 
BablaU  V.  Finn,  101  U.  S.  7. 

(f)  Statute  of  Limitations,  What  Oovems  Actions  on  Appeal  ^onds.— Since 
the  undertaking  of  a  sorety  is  not  a  collateral  one,  but  an  absolute  cove* 
napt  to  pay  the  jadgment  appealed  from,  the  time  for  bringing  an  action  on 
such  an  undertaking  is  regulated  not  by  that  part  of  the  statute  of  limita- 
tions which  relatea  to  actions  on  judgments,  but  by  the  part  which  relatea 
to  actions  on  sealed  instrameuts  for  the  payment  of  money:  Stells  v.  Zroos- 
joy,  125  IlL  352L 
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17.  Mbaaurb  ov  Rboovbbt  ov  Afpsal  Bonda. — (a)  When  PtnaUy  2m 
JT&ced. — ^Afl  in  the  ease  of  othor  bondi,  the  recovery  against  a  surety  on  sa 
appeal  bond  is  limited  to  the  amount  of  the  penalty,  when  that  is  a  fixed 
snm:  Zdgierr.  Henry,  TJ  Mioh.  480;  AUen  v,  Oritier,  24  Ark.  271;  OraeUr 
T.  De  Wolff  112  Ind.  1.  In  such  a  case  the  surety  may  be  held  liable,  not 
only  for  the  amount  of  the  principal  demand,  but  also  for  the  costs  of 
the  suit  and  damages  for  the  detention  of  the  debt,  provided  the  total  doea 
not  exceed  the  penalty  fixed:  Crane  y»  Andrews,  10  Col.  266.  But  since  th» 
obligation  of  the  sureties  becomes  mature  when  the  judgment  is  rendered^, 
thoy  are  in  default  from  that  time,  and,  during  the  continuance  of  that  de- 
fault, interest  is  due  from  them  as  in  any  other  case  where  money  is  not 
paid  when  the  creditor  is  entitled  to  it.  It  is  no  defense  to  a  demand  for 
saoh  interest  that  its  recovery  would  swell  the  amount  of  the  judgment. 
above  the  stipulated  penalty:  Ivee  T.  MerchanU*  Bank  qf  Boeton,  12  How.  159;. 
Tke  Wanaia,  95  U.  S.  GOO;  compare  Brainard  ▼.  J<mes,  18  N.  Y.  85,  a  cas* 
of  a  replevin  bond. 

(5)  Where  the  Penalty  h  Nat  Fixed,  the  surety  is  in  general  liable  for  the- 
amount  of  the  judgment  from  which  the  appeal  is  taken,  as  well  as  for  the- 
damages  and  costs  occasioned  by  the  appeal:  Moore  r.  Qorin,  2  Litt  187;. 
CiUleU  V.  Brodie,  9  Wheat.  553;  Jerome  v.  McCarter,  21  Wall.  17;  Tarr  v. 
Boaeneteinf  53  Fed.  Rep.  112.  Where  the  condition  of  the  bond  is,  in  substance, 
that  the  sureties  shall  pay  the  judgment  recovered  by  the  plaintiff,  a  decisioik 
of  the  courts  upon  a  motion  of  the  plaintiff,  to  have  the  costs  taxed  is  not  in 
any  sense  a  judgment,  within  the  meaning  of  the  bond,  so  as  to  limit  the- 
amount  recoverable  to  the  payment  of  such  costs  alone:  Many  ▼.  Sieer,  f^ 
Gray,  141.  Nor  will  the  rule  as  to  the  strict  construction  of  a  surety's  con- 
tract be  applied  so  as  to  limit  the  recovery  to  the  amount  of  the  costs  alone,, 
where  the  instrument  shows  a  clear  intention  to  eome  under  the  more  en- 
larged obligation  to  pay  the  entire  judgment:  McElroy  v.  Mwnford,  128  N.  Y. 
303.  Some  times  a  similar  construction  will  be  placed  on  a  bond,  where  ther 
addition  of  the  clause  from  which  the  liability  is  deduced  would  otherwise^ 
be  meaningless:  Shiekson  v.  Elder,  34  Minn.  370. 

If  the  terms  of  the  bond  render  the  sureties  liable  to  pay  the  judgment^ 
they  are  not  entitled  to  a  pro  rata  credit  for  the  proceeds  of  the  sale  of  the- 
defendant's  property  on  execution,  but  are  responsible  for  the  entire  de- 
ficiency: Ives  V.  Merehante*  Bank  <if  Boston,  12  How.  159.  To  the  same  effect 
*see  Sessions  v.  Piniard,  18  How.  106. 

Different  rules,  however,  are  applicable  where  the  appeal  is  taken  from  a. 
proceeding  in  rem.  The  most  common  instance  of  this  is  a  foreclosure  suit. 
The  liability  of  a  surety  on  such  an  appeal  was  discussed  in  Supervisors  v.  iCm- 
nieoU,  103  U.  8.  554,  and  Kountee  v.  Omaha  Hotel  Co.,  107  U.  8.  378.  In  the- 
latter  case,  after  a  review  of  the  earlier  rulings,  it  was  held  that  the  bond 
given  in  the  federal  courts  *' to  answer  all  damages  and  costs"  does  not  oper- 
ate as  a  security  for  the  amount  of  the  original  decree,  nor  for  the  interest 
accruing  thereon  pending  the  appeal;  nor  for  the  balance  due  after  applying 
the  proceeds  of  the  mortgaged  premises;  nor  for  the  rents  and  profits,  or  the- 
use  and  detention  of  the  property  pending  the  appeal,  but  only  for  the  co8t» 
of  the  appeal,  and  the  deterioration  or  waste  of  the  property,  aud  perhaps  bur- 
dens accruing  upon  it  by  nonpayment  of  taxes,  and  loss  by  fire,  if  it  be  not 
properly  insured.  A  strong  dissenting  opinion,  however,  was  filed  by  Mil» 
ier,  J.,  and  ooncurred  in  by  Field,  J.,  who  thought  that  the  sureties  should 
be  held  liable  for  "  use  aud  detention"  pending  the  appeal,  partly  on  the 
ground  of  the  wording  of  the  statute,  and  partly  on  the  ground  that  th» 
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^rcMMfl  Injnaites  wonld  retolt  im  maay  caset  if  the  defdndant  wera  allovvd 
^e  VM9  of  the  property  after  the  foreclosure  decree  wms  rendered.  In  ihm 
«tate  courts  it  is  noivertally  held  the  obligatioB  of  the  sore  ties  does  noies* 
tend  to  the  payment  of  the  amount  decreed  to  be  paid  out  of  the  prooesdu 
«f  the  foreclosure  sale:  Concordia  Sav.  df  Aid  Attn.  t.  Bead^  12i  N.  Y.  1808 
SeoU  V.  ^archnfit,  88  Ind.  349;  SumraU  v.  Reid,  2  Dana»  65;  WOmm  ▼•  Giam, 
77  Ind.  585;  Talbot  ▼.  MorUm,  5  Litt  326. 

Similarly,  a  chancery  decree  merely  finding  amount  to  be  dve,  and  saW 
jecting  certain  securities  to  be  sold  for  its  satisfaction,  is  not  a  decree  for  tha 
remainder  of  the  debt  after  the  securities  are  exhausted,  nor  ean  an  •zaoa- 
tion  be  issued  for  the  balance.  This  amount  is  not  "oondemnatioa  money" 
within  the  meaning  of  a  bond  containing  such  a  phrase:  BandJUUm  ▼.  Jtfh'* 
son,  IS  OhiOb  428,  the  court  saying  that  it  was  substantially  a  pvoeeediag 
4m  rem.  Nor  is  a  portion  of  a  defioiency  left  on  sale  of  the  appellant's  prop- 
erty to  satisfy  the  decree  within  a  condition  "to  pay,  satisfy,  or  perform  the 
decree  or  final  order  of  the  supreme  oourti  and  to  pay  all  costs,  in  case  the  d^ 
«ree  or  order  of  the  circuit  court  iu  chanoery  shall  be  affirmed:  Kemned^  t* 
Jfim9t  52  Mich.  153.  On  the  other  hand,  where  there  was,  in  a  suit  on  aehaft- 
tel  mortgage,  a  personal  judgment^  and  also  a  decree  for  foreclosure  sgunst 
A  and  B^  and  a  decree  of  foreclosure  against  A,  B^  and  C,  and  O  appealed, 
it  was  held  that^  as  the  effect  of  the  appeal  was  to  stay  proceedings  on  ths 
l^rsonal  judgment,  as  well  as  the  foreclosure  sale^  the  surety  was  liable  for 
whatever  injury  resulted  to  the  plaintiff  from  the  appeal,  as  the  deterioratioii 
«f  the  mortgaged  property:  Hinkle  ▼•  Holmes,  85  Ind.  406.  Nor  oan  the  snre^ 
•escape  paying  the  amount  of  the  original  decree,  if  the  proceeding  m  rsm  is 
merely  ancillary  to  a  proceeding  tn  pereotiam/  Oraham  v.  Swigeri^  12  B.  Mob. 
4(22. 

Similar  principles  are  applicable,  also^  where  the  appeal  is  from  a  judg 
snent  or  a  decree  for  something  else  than  the  payment  of  money  by  the  ap> 
pliant.  Thus,  in  an  appeal  to  determine  whether  a  decree  of  distributioB 
as  correct,  the  surety  is  not  liable  for  the  sums  decreed  to  be  paid  to  creditorss 
Worth  V.  Smith,  5  B.  Mon.  504;  nor  is  a  surety,  on  an  appeal  from  an  order 
denying  a  motion  to  quash  an  execution,  on  the  ground  that  the  judgment 
lias  been  paid,  liable  for  the  amount  of  the  original  judgment:  WooiUtm  ▼. 
Kelton,  52  Ark.  444;  nor,  on  the  withdrawal  of  a  claim  interposed  in  exeen* 
tion,  the  case  having  been  appealed  from  the  justice's  court,  is  the  surety 
liable  for  the  amount  due  ou  execution:  Bryan  ▼•  Simpeom,  Georgia  Sup. 
€t.,  July,  1893. 

(e)  What  Cotti  Are  Secoverahle  in  a  Suit  on  an  Appeal  Bond. — ^In  the  ab» 
sence  of  special  provisions,  the  surety  on  a  bond  given  for  a  first  appeal  is 
not  liable  for  the  costs  of  a  further  appeal  to  a  higher  court:  BahtMt  ▼•  Fimn, 
101  U.  S.  7;  UincUey  v.  KreUz,  58  N.  Y.  583.  Bat  see  Smith  v.  Crtnm,  24 
Barb.  433.  But  a  condition  *'  to  pay  all  costs,"  iu  case  the  decree  is  affirmed, 
covers  costs  taxed  in  the  lower,  as  well  as  the  appellate,  court:  Daiig  v« 
Litchfield,  1 1  Mich.  497;  Proeser  v.  Widtney,  46  Mich.  407.  A  bond  to  securs 
the  performance  of  the  decree  of  the  lower  court  does  not  cover  costs  taxed 
against  him  in  that  court,  though  a  part  of  the  decree  is  that  ho  shall  pay 
those  costs:  i/tcAie  v.  EUair,  60  Mich.  73.  Under  the  Kansas  code  the 
"debts,  costs,  and  damages  for  which  the  surety  is  to  be  liable,  if  an  appeal 
from  the  justice's  court  is  dismissed,  are  the  debt  and  damages  recovered  by 
the  appellee  against  the  appellant  iu  the  justice's  court,  not  merely  the 
amount  of  the  judgment  for  the  costs  rendered  in  the  district  court:  /te- 
^erald  v.  Weliinyto/i,  37  Kau.  460.     Ou  the  other  hand,  where  an  appeal  from 
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m  Jvctioe't  coart  Is  dismiMed,  the  jadgment  below  does  not  thereby  becomo 
m  part  of  the  jvdgment  of  the  appellate  oonrt^  and  on  a  condition  that  the 
■nrety  will  pay  the  jadgment  rendered  in  the  appellate  oonrt,  the  plaintiff 
can  recover  no  more  than  the  amonnt  of  the  jadgment  for  coete  in  that  oonrt 
€tk  the  disminal  of  the  appeaL  Biit»  if  there  is  also  a  condition  to  prosecnte 
the  appeal  with  effect^  he  may  recover  the  amount  of  the  jadgment  and  oosta 
below,  upon  showing  that  the  principal  has  become  insolvent  between  the 
taking  of  the  appeal  and  its  dismissal:  KeUainger  ▼.  Itepnolds,  11  Ind.  645. 

{d)  Intereti,  Wften  BecoverMe,  ^^Thw  question  has  been  already  discussed, 
to  some  extent,  in  connection  with  the  amonnt  of  the  recovery  where  tho 
penalty  is  fixed:  See  subd.  (a)  of  this  section.  In  the  United  States  courts, 
where  a  personal  jadgment  is  appealed  from,  the  "damages  and  costs'^ 
which  the  appellant  is  to  answer  for  are  the  judgment,  including  interest  as 
an  incident  thereto:  Catiett  v.  Brodie,  9  Wheat.  663.  No  recovery  of  inter- 
eat^  however,  can  be  had  where  the  judgment  did  not  carry  interest:  Xrouis* 
eitft  eie.  B,  J?.  Co.  v,  Shaiy,  91  Ky.  411. 

(e)  Attorney  Feen,  Wften  /^eeorsroMe.— As  a  general  rule  the  sureties  are  not 
liable  for  the  fees  of  an  attorney  for  services  in  resisting  the  appeal:  NoU  ▼. 
BmUk,  66  Ind.  168;  Kellogg  ▼.  Howen,  93  Gal.  666.  But  where  the  statute 
makes  such  fees  a  lien  on  the  judgment,  and  the  plaintiff  releases  the  judg* 
■lent  by  a  compromise  effected  without  his  attorney's  knowledge,  the  sure- 
tlea  may  be  held  liable  for  his  fees:  Johnson  ▼•  MeMUlan^  13  Col.  423. 

18.  Amount  Rkcoverabls  in  Various  Aotions. — (a)  Aetiom  Arjainttt 
Xessees. — Where  a  lessee  takes  a  new  lease  pending  the  appeal  of  an  action 
for  rent,  a  bond  to  pay  *'  all  rent  due  and  become  due"  covers  rent  in  both 
cases:  Pray  t.  WaadelU  146  Mass.  824.  But  under  the  Massachusetts  stat- 
ute for  the  recovery  of  rent  in  a  justice's  court  by  an  action  of  forcible  entry 
and  detainer,  it  is  held  that  the  damages  are  restricted  in  character,  and  an 
undertaking  given  on  an  appeal  from  such  action,  "  to  pay  all  rent  then  due 
.  and  all  intervening  rents,  damages,  and  costs**  covers  nothing  but  the  rent  at 
the  rate  stipulated  by  the  parties  and  interest  thereon:  Bartitokmew  v. 
Cktipinf  10  Met.  I,  the  court  saying  that,  if  other  damages  were  claimed,  the 
manner  of  enforcing  such  a  claim  must  be  by  writ  of  entry  which  would 
open  the  inquiry  in  reference  to  damages  in  the  fullest  manner. 

(6)  Aetiotu  for  tht  Recovery  of  Land, — In  Indiana  it  is  well  settled  that 
the  sureties  on  an  appeal  bond  given  by  a  judgment  defendant  on  appeal 
from  a  judgment  for  the  possession  of  real  estate  are  liable  for  the  rental 
Talue  of  the  real  estate  pending  the  appeal,  to  ao  amount  not  exceeding  the 
penalty:  Oppr,  Ward^  126  Ind.  241;  21  Am.  St.  Rep.  220,  citing  several 
earlier  cases.  But  the  principle  that  the  surety  is  entitled  to  stand  upon  the 
very  terms  of  his  bond  may  sometimes  discharge  him,  as  where  the  language 
employed  was  that  he  should  pay  "  all  rents,  profits,  damages,  and  costa 
that  may  be  adjudged  against  him,  and  otherwise  abide  the  judgment  of  the 
St.  Louis  court  of  appeals."  It  was  held  that,  as  uo  rents  were  adjudged 
against  the  appellant  in  the  specified  court,  there  was  no  breach  on  which 
reoovery  could  be  had.  Such  a  bond,  it  was  said,  did  not  cover  the  rents  ad- 
judged in  the  justice's  court  from  which  the  appeal  had  been  earned  up 
throogh  an  intermediate  court:  Bayer  ▼.  Cabanne,  106  Mo.  110.  A  statu* 
lory  appeal  bond  given  in  an  equity  suit  in  a  United  States  court  to 
recover  land  does  not  include  rent  and  mesne  profits  nnlees  recovered 
in  that  suit:  Burgees  v.  Do6fe,  149  Mass.  266.  Whether  mesne  profits  are 
recoverable  may  depend  in  some  cases  on  the  language  of  the  bond.  Re- 
eovery  was  denied  where  the  conditions  were  that  the  "plaintiff  in  error 
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proseenie  bb  appeal  with  effect,  and  if  the  jadgment  be  affirmed,  or  ttie  wri^ 
«f  error  be  dieoootinued  or  non-prosaed*  that  he  pay  the  debt^  damages,  and 
oosti^  adjudged  or  aoomed  upon  ■nch  judgment^  aad  all  other  damages  aod. 
«oets  that  may  be  awarded  upon  ■nch  writ  of  error,"  eta:  Jchiaim  t.  HemU, 
i34  Pa.  St.  815,  the  oonrt  distinguiahing  the  caae  from  Cfakall  t.  BuUding  Am^ 
mfdaUoH,  74  Ala.  639,  where  the  nndertaking  was  to  "pay  and  satisfy  all 
«08t8  and  such  damages  as  the  plaintiff  may  sustain  by  reason  of  the  appeaL  ** 
If  the  oondition  is  "for  the  payment  of  mesne  profits  as  well  before  aa  daring 
the  pendency  of  the  writ  of  error,**  the  reoovciy  is  not  limited  to  the  tim« 
during  which  it  can  be  shown  that  they  were  received  by  the  plaintiff  im 
error:  Sherrp  t.  Siaie  Bank  qf  Indiana,  6  Ind.  397.  Sometimes  the  chnr- 
acter  of  the  proceedings  is  tbe  controlling  consideration.  Thus,  in  Comer  t. 
<^anter,  115  Ind.  539,  it  was  held  that  a  bond  on  an  appeal  from  a  jndgnMnt 
declaring  appellee's  interest  in  an  undivided  portion  of  real  eetate,  quieting 
title  thereto^  and  awarding  a  certain  sum  as  damages,  doea  not  corer  meena 
rents  and  profits  of  the  appellee's  interest  in  such  real  cetata,  the  only  pro* 
ceeding  stayed  being  the  execution  in  the  judgment  for  damagea  and  ooeta. 
The  court  remarked  that  the  judgment  could  not  have  been  enforced  eoaa  to 
oject  the  defendant.  To  get  poesession  a  suit  in  partition  was  required, 
«nd  tbe  appeal  was  no  obstacle  to  such  a  suit.  The  case  WM  distingnishod  in 
4his  particular  from  Opp  T.  Ten  Bffek,  99  Ind.  845,  where  nothing  stood  im 
the  way  of  enforcing  the  judgment^  and  recovering  possessioo  off  the  land, 
••zcept  the  appeal  bond. 

In  a  suit  on  a  bond  given  on  an  appeal  from  a  judgment  hi  ejectment,  tiio 
«ureties  cannot  deduct  the  value  of  the  improvements:  Skerry  v.  State  Bemk 
V  Indiana,  6  Ind.  897. 

(e)  AppeaU/rom  Ordere  Dieeofving  Ififunrtione.^^VLreiam  on  a  bond  on  na 
Appeal  from  an  order  dissolving  an  injunction,  where  the  condition  ia  to  pay 
**all  damages  caused  by  wrongfully  auing  oot  said  injunction,"  are  not 
liable  for  damages  sustained  in  consequence  of  the  injnnctifln  being  kept 
in  force  by  the  appeal:  Mix  v.  Singleton,  86  111.  194. 

19.  Plkadino  akd  Practicx.— (a)  The  Vompiahd  im  on  Ac^on  on  on  Ap' 
-peal  Bond  need  not  allege  that  the  plaintiff  has  sustained  damage  on  aoconnt 
of  the  appeal:  McMinn  v.  Potion,  92  N.  C  371;  nor  that  the  lower  conit 
had  jurisdiction  to  render  the  judgment  appealed  from;  nor  that  the  under* 
taking  had  the  effect  of  staying  execution:  Murdock  v.  ^rpob,  88  CaL  596. 
But  it  most  either  show  that  the  bond  has  been  executed  according  to  the 
otatute^  or  that  such  defect  baa  been  either  expressly  or  by  implication 
waived;  also,  that  there  was  a  oonaideration  for  its  execution:  Ham  v. 
'Oreve,  41  Ind.  531.  A  complaint  is  sufficient  when  it  acts  out  the  bond  and 
alleges  affirmation  of  the  judgment  appealed  from,  and  a  breach  of  one  of  the 
•conditions:  Thnlkehnerr,  Crow,  13  Col.  397»  A  complaint  is  not  bad  on  de- 
murrer which  deacribes  the  judgment  as  against  two  persons,  and  the  bond 
filed  with  the  complaint^  as  part  thereof,  describes  it  as  being  against  only 
one  person.  The  defect  in  the  bond  may  be  shown  without  suggesting  it  in 
the  complaint:  BaiUbaek  v.  Cfreve,  58  Ind.  72.  So,  also^  an  averment  in  a 
complaint,  not  tested  by  demurrer,  '*that  said  appeal  bond  operated  aa  a 
euperfedeae  in  said  canae,  though  it  is,  strictly  speaking,  a  mere  atatement 
of  a  legal  conclusion,  should  be  regarded  as  warranting  proof  of  such  facta,  if 
«ny,  as  would  make  the  bond  have  that  effect,  and,  after  verdict,  it  will  be 
presumed  that  such  proof  was  given:  Smock  v.  Harriaon,  74  Ind.  848.  Sc^ 
a,lBo,  an  objection  that  the  complaint  docs  not  show  that  the  bond  sued  on 
was  taken  and  approved  aa  tbe  bond  of  the  defendanta,  must  be  taken  by 
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^emorrer  in  ihe  lower  conri,  and  cannot  be  nrged  in  the  appellate  oonrtt 
Berrkk  t.  Swariwoui,  72  IlL  341. 

Afuwer,  Reqtuaitu  <{/'.— Where  an  appeal  waa  taken  from  the  diatriot  conri 
%o  the  anpreme  conrt  of  a  territory,  and  thenoe  to  the  anpreme  ooart  of  the 
United  Statea,  the  answer  in  an  action  on  the  bond  taken  on  the  first  appeal 
must  aver  not  only  that  the  aecond  appeal  has  been  taken,  but  that  it  haa 
been  perfeetod  and  is  still  pending:  QiUeUe  T.  BuUard,  20  Wall.  671. 

(e)  Pra(ike.^-ln.  a  suit  on  the  bond,  it  is  nnneeeaaary  to  introdnoe  a  oopy 
of  the  record  of  the  judgment  appealed  from,  when  it  ia  recited  in  the  con- 
dition of  the  bond,  since  the  plaintiff  ia  estopped  to  deny  the  existence  of 
the  judgment:  Herriac  r,  StoartuMnU,  72  Dl.  341.  A  surety  after  the  entry 
of  judgment  in  the  supreme  court  cannot  in  another  court  enjoin  its  ezecn* 
tton,  on  the  ground  that  it  waa  erroneously  entered  after  dismissaL  He  must 
apply  to  the  supreme  court,  and  have  the  judgment  aet  aaide:  Pkdan  t,  «/oAih 
•on,  80  Iowa,  727. 

20.  JuDGMuiT  AGAniffr  Pbincipal  CoNOLuaivs  Against  Surbtiis,  How 
Far. — ^Thia  aubject  ia  generally  treated  in  the  note  to  Chai-Us  t.  HoaHnSt  8S 
Am.  Deo.  380.  The  ordinary  mle  that  a  judgment  againat  a  principal  ia 
oonclnsive  againat  the  auretiea  haa  been  applied  in  actiona  on  appeal 
tx>uds  in  OakUy  ▼.  VanNoffen^  100  N.  C.  287;  MeCormiekr,  HubbeU,  4  Mont 
67;  Hathawa$  t.  DaoiB^  33  Cal.  170;  Murdoch  t.  Brocks^  38  Cal.  601;  Kar* 
4hau9  v.Otoin^  6  Har.  &  J.  134;  BdtbiU  v.  Finn,  101  U.  a  7;  Ooi-donr,  Third 
UfaL  Bank,  66  Fed.  Rep.  790;  the  usual  limitation  being  also  applicable, 
fthat  the  surety  ia  only  bound  by  the  record  aa  to  facts  necessarily  deter* 
mined  by  the  judgment,  which  they  have  agreed  to  pay,  and  is  at  liberty  to 
put  in  issue  any  question  not  necessarily  determined — as,  for  inatanoe, 
•nbaequent  payment,  and,  probably,  that  the  judgment  waa  recovered  for 
another*8  benefit:  Sqfmmtr  ▼.  Smith,  114  N.  T.  481;  11  Am.  St.  Rep.  683. 
The  validity  of  the  judgment  cannot  be  called  in  question  in  an  action  on 
the  bond:  Sturgia  v.  Roger$,  26  Ind.  1;  nor  can  the  auretiea  defend  on  the 
ground  that  the  judgment  appealed  from  waa  fraudulent  and  void:  Knighi 
▼.  WaUra,  18  Iowa,  346;  but  they  may  impeach  the  judgment  of  affirmance 
on  that  gronnd:  Kradl  v.  Libbey,  53  Wis.  292.  An  allegation  that  the  jndg* 
ment  is  unjust  ia  not  sufficient  to  entitle  the  surety  to  have  the  judgment 
re-examined  in  equity,  nnlesa  it  also  appears  that,  by  collusion  between  the 
plaintiff  and  the  defendant  in  the  action  at  law,  the  judgment  waa  suffered 
for  the  purpose  of  charging  the  surety,  or  unless  there  ia  some  other  ground 
averred  on  which  such  defendant  could  himself  have  procured  relief  in 
oqnity:  Pierqf  r,  Pierqf,  1  Ired.  Eq.  214. 

A  judgment  not  valid  for  any  purpoae  cannot  of  course  be  adduced  aa 
ovidence.  Thus,  where  the  effect  of  an  appeal  from  the  justice's  court  ia  to 
transfer  the  cause  for  the  purposes  of  trial  and  final  adjudication,  a  dis- 
missal avoids  all  proceedings  in  the  justice's  court,  and  the  judgment  is  not 
the  meaauro  of  damagea  for  breach  of  the  bond  given  on  appeal:  Ruvu  t« 
Andrewa,  7  Ind.  207. 

The  existence  of  the  judgment  itself  cannot  be  denied  by  the  sureties^ 
as  they  are  eatopped  by  the  recitals  in  their  bond:  Afix  v.  Pfople,  86  IlL  329; 
Herrick  t.  Swartwoui,  72  111.  341;  George  v.  Bisclioff,  68  111.  2.36;  Thalhdmer  T. 
Crow^  13  OoL  397;  ParroU  t.  Kane,  Montana  Sup.  Ct,  Jan.  1894. 
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Henderson  v.  Nott. 


XsUODTIOKg— LaBOBXB  WiTHIM  MSAKniO    OF    EXKMFTIOH  ^ATVTM,   Wa» 

Is  Hot.— Oud  who  contracts  to  manofacturo  brick  at  a  fixed  price  per 
thoiuand,  fumiBhing  and  paying  all  help,  keeping  the  machinery  in  good 
order  and  feeding  a  team  eopplted  by  the  other  contracting  party,  is  m>i 
a  "laborer"  within  the  meaning  of  a  statata  providing  that  no  property 
of  a  debtor  ehall  be  exempt  from  levy  and  iale  on  execution  or  attach* 
ment  for  "olerka*,  laborers',  or  mechanics'  wages.** 

Abbott  and  Caidwell^  for  the  plaintiffs  in  error. 

*•*  NoRVAL,  J.  The  defendant  in  error  commenced  an  ac- 
tion in  the  county  court  against  the  plaintiffs  in  error  upon 
six  different  causes  of  action.  The  first  cause  of  action  al- 
leged in  the  petition  is  on  an  account  stated  between  the  par- 
ties for  work  and  labor  performed  by  plaintiff  for  defendants 
amounting  to  $106.28.  The  second  cause  of  action  is  for 
three  days'  work  at  $1.50  per  day.  The  third  count  of  the 
petition  is  in  the  sum  of  $10  for  work  performed  for  defend- 
ants in  moving  a  kiln  of  brick.  The  fourth  count  is  for  tbe 
sum  of  $40  for  services  rendered  in  erecting  for  defendants  a 
brick  wall  for  a  brick-kiln.  The  fifth  cause  ^^^  of  action  is 
for  a  balance  of  $5.75  alleged  to  be  due  plaintiff  for  providing 
feed,  stabling,  care,  and  attention  for  two  horses  belonging  to 
defendants.  The  sixth  count  is  to  recover  the  sum  of  $328 
upon  a  written  contract,  of  which  the  following  is  a  copy: 

"This  agreement,  made  between  C.  P.  Henderson  and  J.  B. 
Henderson,  partners  under  the  firm  name  of  C.  P.  Henderson 
&  Bro.f  brickmakers  of  Phillips,  Hamilton  county,  Nebraska, 
party  of  the  first  part,  and  Bamuel  Nott,  now  of  the  same 
county,  party  of  the  second  part,  to  wit:  Party  of  second 
part  agrees  to  furnish  and  pay  all  help  and  make  and  buru 
good  merchantable  brick  for  three  ($3)  per  thousand;  to  keep 
all  machinery  in  good  repair;  in  case  of  breakage  in  any  part 
of  the  machinery  not  to  the  fault  of  party  of  the  second  part» 
then  the  party  of  the  first  part  to  replace  the  same;  the  party 
of  the  first  part  to  furnish  one  team  of  horses,  and  the  party 
of  the  second  part  to  feed  and  keep  the  same  in  good  order. 
To  furnish  and  keep  machinery  well  oiled.  It  is  also  agreed 
that  party  of  the  first  part  is  to  furnish  all  coal  on  cars  at 
Phillips  to  burn  all  brick  made  by  party  of  the  second  part» 

•*  Grand  Island,  July  22,  '90,  C.  P.  Henderson. 

^' J.  B.  Henderson. 

"Witness:     M.  L.  Dolan.  "Samuel  Nott. 

"J.  T.  Nott." 
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The  defendants  in  their  answer,  after  admittting  certain  of 
the  allegations  of  the  petition  and  denying  others,  pleaded  a 
counterclaim  against  the  plaintiff  amounting  to  $267.55.  On 
the  trial  the  county,  court  found  there  was  due  on  the  first, 
second,  third,  and  sixth  causes  of  action  from  the  defendants 
$429.70;  that  nothing  was  due  on  the  fourth  and  fifth  causes 
of  action;  that  there  was  due  from  plaintiff  to  defendants  the 
sum  of  $144.88;  and  judgment  was  rendered  ^^^  in  favor  of 
the  plaintiff  for  $288.82,  the  difference  between  said  sums,  as 
laborers'  wages,  together  with  cost  of  suit  The  defendants 
below  prosecuted  error  to  the  district  court,  the  error  com« 
plained  of  there,  as  well  as  here,  being  the  rendition  of  a 
judgment  for  laborers'  wages.  The  judgment  of  the  county 
court  was  affirmed. 

The  evidence  in  the  case  was  not  preserved  by  a  bill  of  ex- 
ceptions. The  only  question  therefore  presented  is  whether, 
under  the  petition,  Nott  was  entitled  to  a  judgment  for  labor- 
ers' wages  for  the  amount  rendered.  It  will  be  perceived 
that  the  total  amount  claimed  in  the  first  three  causes  of  ac- 
tion stated  in  the  petition  is  only  $120.70,  so  that  a  portion 
of  plaintiff's  recovery  must  have  been  based  upon  his  sixth 
cause  of  action.  Under  the  contract  set  up  in  said  count  of 
the  petition  and  copied  above,  was  defendant  in  error  entitled 
to  a  judgment  for  laborers'  wages  for  the  amount  due  there- 
under? The  argument  of  counsel  for  plaintiffs  in  error  against 
the  right  of  Nott  to  such  a  judgment  is  briefly  this:  That  a 
wage  laborer,  in  contemplation  of  the  statute,  is  one  who  de- 
pends upon  his  daily  labor  for  sustenance;  that  the  mere  fact 
that  manual  labor  enters  into  and  forms  a  part  of  the  consid- 
eration of  a  contract  does  not  of  itself  entitle  the  party  to  a 
wage  laborer's  judgment;  that  one  who  employs  others  and 
uses  machinery  to  carry  on  the  work,  or  contracts  for  under- 
takings which  involve  the  employment  of  other  persons, 
machinery,  and  materials,  is  not  a  wage  laborer.  The  deter- 
mination of  the  question  involved  in  this  case  calls  for  a  con- 
struction of  section  581  of  the  Code  of  Civil  Procedure,  which 
declares  that  "  nothing  in  this  chapter  shall  be  so  construed 
as  to  exempt  any  property  in  this  state  from  execution  or  at* 
tachment  for  clerks',  laborers',  or  mechanics'  wages,  for  money 
due  and  owing  by  any  attorney  at  law  for  money  or  other 
valuable  consideration  received  by  said  attorney  for  any  per- 
son or  persons,"  etc. 

**^  Under  the  above  provision  no  property  of  a  debtor  is 
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exempt  from  levy  and  Bale  on  execution  or  attachment  on  a 
debt  for  the  wages  of  a  laborer,  mechanic,  or  clerk.  It  ia  not 
claimed  that  the  indebtedness  to  Nott  under  the  contract  al- 
ready mentioned  was  for  services  performed  by  him  for  plain- 
tiffs in  error,  either  as  a  clerk  or  mechanic,  but  both  the 
county  and  district  courts  ruled  that  the  debt  was  for  laborers' 
wages;  so  that  if  defendant  in  error  is  entitled  to  the  benefit 
of  the  statute,  it  is  because  what  was  done  by  him  in  pursu* 
ance  of  the  contract  was  as  a  laborer,  in  the  sense  contem« 
plated  by  the  above  provision.  The  purpose  of  the  legislature 
in  enacting  the  section  was  to  give  protection  to  the  classes 
mentioned  therein.  It  was  designed  to  furnish  relief  to  the 
persons  specifically  enumerated  in  the  collection  of  debts  due 
them  for  their  personal  services,  and  not  to  those  who  contract 
and  furnish  the  labor  and  services  of  others.  Such  a  con* 
tractor  is  not  a  laborer  within  the  meaning  of  the  provision, 
nor  is  he  entitled  to  its  protection.  Plaintiff  below  is  not  a 
laborer  in  the  popular  sense  or  the  common  understanding  of 
that  word.  The  term  'laborer,''  in  the  sense  of  this  statute, 
ie  one  who  is  hired  to  do  manual  or  menial  labor  for  another, 
but  it  does  not  include  every  person  who  performs  labor  for 
compensation.     The  authorities  fully  sustain  the  proposition. 

In  Brockway  v.  InneSy  89  Mich.  47,  33  Am.  Rep.  348,  it  was 
decided  that  an  assistant  civil  engineer  of  a  railroad  company 
is  not  a  *'  laborer  within  the  meaning  of  a  constitutional  pro- 
vision making  stockholders  of  a  corporation  liable  for  labor 
debts  of  the  corporation."  And  in  Jones  v.  Avery^  50  Mich. 
826,  it  was  held  that  a  traveling  salesman,  selling  by  sample, 
did  not  come  within  the  meaning  of  the  same  constitutional 
provision.     To  the  same  effect  is  Price  v.  Kirh^  90  Pa.  St.  47« 

In  Wildner  v.  Ferguson,  42  Minn.  112,  18  Am.  St.  Rep.  495, 
it  was  ruled  that  an  agent  who  sells  goods  by  sample,  driving 
^^®  about  for  that  purpose  with  his  own  horse  and  buggy,  re- 
ceiving a  weekly  salary,  is  not  within  the  purview  of  a  statute 
which  exempts  the  "wages  of  any  laboring  man  or  woman  in 
any  sura  not  exceeding  fifty  dollars,  due  for  services  rendered 
by  him  or  them,  and  during  ninety  days  preceding  the  issue 
of  process,"  etc. 

In  In  re  Ho  King,  14  Fed.  Rep.  724,  it  was  held  that  a  the- 
atrical actor  is  not  a  laborer  within  the  popular  sense  in  which 
the  term  is  used,  and  that  the  word  does  not  include  any  per- 
son but  those  whose  occupation  involves  physical  toil  and  who 
work  for  wages. 
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We  do  not  think  the  indebtedness  of  plaintiff  in  error  aris- 
ing under  the  contract  we  are  considering  is  laborers'  wageB 
in  the  sense  in  which  that  word  is  ordinarily  and  in  our  stat- 
ute used.  By  the  contract  Nott  agreed  to  manufacture  for 
plaintiffs  in  error  good  merchantable  brick,  for  which  they 
were  to  pay  him  a  certain  price  per  thousand.  He  was  to 
hire  the  laborers  and  pay  them  their  wages,  keep  the  machin* 
ery  in  repair,  feed  the  team  furnished  by  the  Hendersons,  and 
furnish  the  oil  for  the  machinery.  Nott  was  a  contractor,  and 
not  a  laborer  in  the  common  acceptation  of  the  term,  there* 
fore  lie  does  not  come  within  either  the  words  or  spirit  of  the 
etatute,  and  is  not  entitled  to  its  benefits. 

The  decisions  already  cited  and  those  in  Aikin  ▼.  Wasson^ 
24  N.  Y.  482;  Coffin  y.  Reynolds,  37  N.  Y.  640;  Balch  ▼.  New 
York  etc.  R.'R.  Co.,  46  N.  Y.  521;  Wakefield  ▼.  Fargo,  90  N.  Y. 
213;  Groves  ▼.  Kansas  City  etc.  R.  R.  Co.^  57  Mo.  304;  Mann 
▼.  Burt,  35  Kan.  10,  in  principle  sustain  this  conclusion. 

In  Balch  y.  New  York  etc.  R.  R.  Co.,  46  N.  Y.  521,  the  head- 
note  states  the  decision  as  follows:  *^The  words  laborers' and 
*  labor,'  as  used  in  the  general  railroad  act  of  1850,  which 
gives  a  laborer  a  claim  against  the  company  for  the  indebted- 
ness of  a  contractor  in  certain  cases,  and  to  a  limited  amount* 
are  used  in  their  ordinary  and  usual  senses,  and  imply  the 
*'*  personal  services  and  work  of  the  individual  designed  to 
be  protected.  The  former  does  not  include  one  who  contracts 
for  and  furnishes  the  labor  and  services  of  others,  or  who  con- 
tracts for  and  furnishes  a  team  or  teams,  whether  with  or 
without  his  own  services." 

In  Aikin  v.  Wasson^  24  N.  Y.  482,  under  an  act  making 
stockholders  in  a  corporation  liable  for  debts  due  its  laborers 
and  servants  for  service  performed  for  the  corporation,  it  was 
held  that  a  contractor  for  the  construction  of  a  portion  of  the 
company's  road  was  neither  a  laborer  nor  servant* 

Mann  y.  Burt,  85  Kan.  10,  was  an  action  against  a  con- 
tractor and  railroad  company  for  labor  performed  by  the 
plaintiff  for  the  contractor  upon  the  road  under  a  statute 
which  makes  the  railroad  company  liable  for  the  debts  of  the 
•contractor  to  'Maborers,  mechanics,  and  materialmen,  and 
persons  who  supply  such  contractor  with  provisions  or  goods 
of  any  kind,"  when  the  railroad  company  fails  to  take  from 
the  contractor  engaged  in  the  construction  of  its  road  a  good 
and  sufficient  bond.  The  railroad  company,  as  one  defense 
alleged  in  its  answer,  in  substance,  that  the  persons  for  whose 
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senrices  the  suit  was  brought  were  employed  by  the  contractora 
in  the  capacity  of  foremen,  clerks,  timekeepers,  and  teamstera 
in  connection  with  their  teams.  PlaintiJGT  demurred  to  the 
defense,  which  was  overruled  by  the  trial  court,  and  which 
rnling  was  assigned  for  error  in  the  supreme  court.  The  court,, 
in  the  9yllabxUf  says:  *^  Where  a  teamster  and  his  team  are 
employed  by  the  contractor  for  a  certain  price  per  day  for  the 
joint  labor  of  both,  and  no  agreement  is  made  respecting 
the  price  or  value  of  the  personal  services  of  the  teamster, 
the  debt  will  constitute  a  single  and  indivisible  demand  for 
which  the  railroad  company  is  not.  chargeable":  See  Atcker^ 
Bcn  V.  Troy  and  Boston  R.  R.  Co.^  6  Abb.  Pr.,  N.  8.,  829. 

It  follows  from  the  views  that  we  have  expressed,  and  the 
decisions  referred  to,  that  the  judgment  of  the  county  ^^^ 
court  and  that  of  the  district  court  should  be  reversed|  and 
the  cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 

The  other  judges  concur. 

BxscuTioN— ExsMPTiONS — ^Labobbb.— Who  la,  WrrHur  MiAiinfe  ov 
Statutb:  See  CotiaoUdated  Tank  Line  Co.  ▼.  Bunt^  83  Iowa,  6;  82  Am.  8k 
Rep.  285,  and  note;  Wildner  t.  Ferguson,  42  Minn.  112;  18  Am.  8t.  Rep., 
49o,  and  the  extended  note  to  Brown  ▼.  Bebard,  91  Am.  Deo.  419. 


State  v.  Milnb. 

[86  Nebbaska,  aoi.] 

OmcEBs  Da  Jubb  Not  Ebtitlbd  to  Salabt  Albbadt  Paid  to  <>iticbb» 
Dm  Facix). — If  an  officer  de  faeio  has  been  paid  the  ealary  accruing  dnr> 
ing  hia  incnmUency  of  the  office,  the  officer  de  jure  cannot  reooTer  aay 
oompeniatiou  for  the  iame  period,  although  the  payment  to  the  officer 
d^  facto  wae  BMde  irith  fnll  knowledge  that  the  title  to  the  office  wa» 
in  litigatioii. 

B.  F.  Griffith,  Coffin  and  SioM,  and  /.  R.  Svfain,  for  the 
relator. 

/•  R.  Hanna  and  Robert  Ryan,  contra* 

'^^  NoRVAL,  J.  This  is  an  application  to  this  court  for  a 
peremptory  writ  of  mandamu$  to  compel  the  respondenti 
ex- county  treasurer  of  Greeley  county,  to  pay  into  the 
treasury  of  said  county  certain  moneys  received  by  him  as  the 
treasurer  of  said  county,  which  he  failed  to  pay  over  to  his 
successor  in  office.    After  the  issues  were  made  up^  the  caoscr 
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was  referred  to  Thomas  J.  Welty,  Esq.,  to  take  the  testimoiiy, 
and  report  the  same  to  the  court  with  bis  findings  of  facl 
The  referee,  after  having  heard  the  testimony,  made  and  r^ 
turned  to  this  court  his  findings. 

The  material  faots  found  hj  the  referee,  stated  hriefly,  are 
these:  On  the  fifth  day  of  Norember,  1889,  the  respondent^ 
Henry  N.  Milne^  and  one  E.  F.  Casbman  were  opposing  can* 
didates  for  the  oflSce  of  treasurer  of  Qreeley  county,  in  this 
«tate.  On  a  canrass  of  the  yotes  of  the  county  the  canvass- 
ing  board  found  that  the  respondent  '^  bad  received  a 
majcMity  of  the  votes  cast  at  said  election  for  said  office,  and 
a  certificate  of  election  was  duly  issued  to  him  on  November 
12, 1869.  The  respondent  subscribed  to  and  took  the  oath  of 
office  required  by  law,  and  executed  and  filed  his  official 
bond  with  the  proper  officer,  which  bond  was  approved  on 
the  twenty-first  day  of  November,  1889.  Soon  after  the  can* 
Taee  of  the  votes  was  had  Casbman  instituted  proceedings 
to  contest  the  election.  A  trial  was  had,  and,  on  the  seventh 
day  of  January,  1890,  the  county  court  of  said  county  found 
that  daid  Casbman  was  duly  dected  to,  and  was  entitled  to^ 
the  office^  From  this  decision  respondent  removed  the  case 
to  the  district  court  by  appeal,  and,  on  the  twenty-seventh 
<iay  of  October,  1891,  the  district  court,  on  the  evidence 
adduced,  found  that  respondent  received  at  said  election  four 
liundred  and  seven  votes,  and  Casbman  four  hundred  and 
three,  and  the  latter,  being  in  possession  of  the  office,  it  was 
adjudged  that  he  be  forthwith  removed  therefrom,  and  that 
respondent  be  installed  in  said  office.  From  the  judgment 
so  rendered  no  appeal  was  taken,  and  respondent  entered 
upon  the  performance  of  the  duties  of  the  office  on  the 
twenty-eighth  day  of  October,  1891,  and  held  the  office  and 
received  the  emoluments  thereof  until  the  expiration  of  his 
term.  After  the  decision  of  the  county  court,  Casbman 
<]UAlified  and  took  possession  of  the  office,  performed  the 
4luties,  and  exercised  the  functions  thereof,  and  received 
from  the  county  the  fees  and  salary  belonging  to  the  office 
until  he  was  removed  by  the  said  judgment  of  ouster.  At 
the  expiration  of  respondent's  term  as  county  treasurer,  he 
retained  in  his  hands  of  the  moneys  collected  by  him  for 
eaid  county  the  sum  of  two  thousand  seven  hundred  and 
'Oighty-three  dollars  and  ninety^five  cents,  which  he  refused 
to  pay  over  to  his  successor,  claiming  the  same  as  fees  and 
«alary  of  the  office  for  the  period  he  was  excluded  therefrom. 
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Respondent  has  been  paid  the  fees  and  emoluments  of  office 
during  the  time  he  exercised  the  duties  of  the  office. 

It  will  be  observed  that  the  respondent  claims  he  is  entitled 
to  retain  the  money  in  controversy  as  fees  and  emolumenta 
•••  of  the  office  of  county  treasurer  of  Greeley  county  during 
the  time  it  was  in  the  possession  of  Cashman,  the  latter  hav* 
ing  already  received  the  compensation  which  attached  to  the 
office  while  the  duties  of  the  office  were  performed  by  him. 

The  question  presented  for  determination  is,  whether  a  ds 
jure  county  officer  can  recover  the  salary  or  compensation 
which  attaches  to  the  office  while  it  is  in  the  possession  of  an 
officer  de  faetOy  who,  before  any  judgment  of  ouster  has  been 
rendered  against  him,  has  been  paid  by  the*  county  the  salary 
of  the  office.  The  question  has  never  been  passed  upon  by 
this  courtf  and  the  decisions  in  other  states  are  conflicting 
and  irreconcilable.  In  establishing  a  precedent  we  ahall 
adopt  the  rule  which  to  us  seems  the  best  supported  by  rea* 
son,  and  in  harmony  with  judicial  principles.  The  doctrine 
that  the  acts  of  an  officer  de  facto  are  valid,  so  far  as  they 
affect  third  parties  and  the  public,  is  so  familiar  and  well 
settled  that  no  citation  of  authorities  is  necessary  to  show  it. 
The  acts  of  such  officer  are  sustained  upon  the  ground  that 
to  question  them  would  devolve  upon  every  person  transact- 
ing business  with  the  officer  the  duty  of  determining  for  him* 
self,  at  hie  peril,  the  right  of  the  incumbent  to  the  office  he 
holds.  Third  parties  assume  no  such  risk.  They  are  not 
bound  to  know  that  the  person  exercising  the  functions  of  a 
public  officer,  under  color  of  authority,  is  rightfully  in  pos- 
session of  the  office,  but  are  warranted  in  recognizing  him  as 
the  legal  and  valid  officer,  and  are  justified  in  dealing  with 
him  as  such.  If  a  person  pays  to  a  de  facto  officer  the  fee» 
allowed  by  law  for  his  services,  he  is  protected,  and  will  not 
be  compelled  to  pay  them  the  second  time  to  the  officer  de 
jure.  We  think  the  same  principle  should  govern  in  a  case 
like  the  one  at  bar.  Cashman  was  the  de  facto  county  treas- 
urer of  Greeley  county,  and  performed  the  duties  of  the  office 
under  color  of  title  from  January  9,  1890,  to  October  28, 1891^ 
during  which  time  he  received  all  the  emoluments  which 
attached  to  the  office.  '^^  He  took  possession  of  the  office 
in  good  faith  by  virtue  of  the  decision  in  his  favor  of  the  con- 
test court,  and  continued  to  occupy  the  office  until  the  re- 
spondent was  declared  to  be  entitled  to  the  same  by  virtue  of 
a  judgment  of  ouster  obtained  by  him  against  Cashman  on 
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the  final  determination  of  the  appeal  in  the  contest  case  by 
the  district  court.  The  county  board,  in  settling  with  Gash, 
man,  and  allowing  him  the  fees  and  salary  provided  by  law 
for  the  period  during  which  he  performed  the  duties  of  the 
oflSce,  the  same  having  been  made  before  the  respondent  came 
into  possession,  had  a  right  to  rely  upon  the  apparent  title  of 
Cashman,  and  to  treat  him  as  an  officer  de  jure.  The  board 
was  justified  in  allowing  him  the  emoluments  of  the  office 
upon  that  assumption,  and  the  county  cannot  be  compelled 
to  pay  them  again.  We  are  aware  that  courts  of  high  an* 
thority  have  sustained  the  contrary  doctrine,  but  the  decided 
preponderance  of  authorities  support  the  conclusion  we  have 
reached:  SUvhenvUU  v.  CtUp,  88  Ohio  St  18;  43  Am.  Rep.  417; 
Auditors  of  Wayne  CourUy  v.  Benoit^  20  Mich.  176;  4  Am.  Rep. 
882;  Parker  v.  Supenneors  of  Dakota  County^  4  Minn.  59;  Dolan 
V.  Mayor,  68  N.  Y.  274;  28  Am.  Rep.  168;  McVeany  ▼.  Mayor, 
80  N.  Y.  185;  36  Am.  Rep.  600;  Terhune  v.  Mayor,  88  N.  Y. 
247;  Hagany.  City  of  Brooklyn,  126  N.  Y.  643;  Saline  County 
Y.  Anderson,  20  Kan.  298;  27  Am.  Rep.  171;  Gorman  v.  Boiee 
County,  1  Idaho,  655;  Shaw  v.  County  of  Pima,  Ariz.,  May  23, 
1888;  18  Pac.  Rep.  273;  StaU  v.  Clark,  52  Mo.  508;  Weetberg 
T.  City  of  Kansas,  64  Mo.  493;  Sliannon  v.  Portsmouth^  54 
N.  H.*183. 

The  Michigan  case  was  this:  Emil  P.  Benoit  and  George 
Miller  were  candidates  for  the  office  of  county  treasurer.  The 
latter  was  declared  elected  by  the  county  canvassers,  and 
entered  upon  the  performance  of  the  duties  of  the  office  on  the 
first  day  of  January,  1867,  and  continued  in  such  perform- 
ance until  November  following,  when,  by  a  judgment  of  ouster, 
Benoit  was  declared  entitled  to  the  office.  The  board  of  county 
auditors,  having  settled  with  Miller,  and  allowed  him  the  sal* 
ary  for  the  actual  time  he  '^^  held  the  office,  refused  to  allow 
the  salary  for  the  same  period  to  Benoit.  The  latter,  at  the 
close  of  his  term,  withheld,  and  refused  to  pay  to  his  succes- 
sor, two  thousand  five  hundred  and  eighty-three  dollars  and 
thirty-three  cents,  that  being  the  amount  of  salary  for  the 
time  he  was  excluded  from  the  office.  In  an  action  on  his 
bond  by  the  county  to  recover  the  sum  so  withheld,  it  was 
decided  that  he  could  not  exact  salary  for  the  time  Miller 
was  actually  in  office. 

Saline  County  v.  Anderson,  20  Kan.  298,  27  Am.  Rep.  171, 
was  an  action  brought  by  Anderson  against  the  county  to 
recover  nine  hundred  dollars  claimed  to  be  due  as  salary  as 
county  clerk  from  January  10  to  October  10, 1876.    It  appears 
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that  Anderson  and  one  Wildman  were  opposing  candidates 
for  county  clerk.    The  former  received  a  majority  of  the  yoteSi 
and  was  awarded  the  certificate  of  election.    The  elecfcioo 
was  contested,  and  the  contest  court  decided  in  faror  of  Wild- 
man,  awarding  him  the  certificate  of  election  and  annulling 
Anderson's.    Wildman  qualified,  and  took  possession  of  the 
oflSce  on  January  10th«    Anderson  prosecuted  error  to  the 
district  court,  and  the  judgment  of  the  contest  court  was  re- 
versed.    Wildman  thereupon  appealed  to  the  supreme  oourti 
where  the  judgment  of  the  district  court  was  aflSrmed  on 
December  6,  1876,  and  the  office  was  delirered  to  Anderson. 
Wildman  was  paid  the  salary  and  fees  of  the  office  up  to 
October  10th,  although  the  county  board  had,  during  all  the 
time,  full  knowledge  that  the  title  to  the  office  was  in  litigation 
and  that  the  clerk  de  facto  was  insolvent.    It  was  held  thai 
the  clerk  d$  jure  had  no  cause  of  action  against  the  county 
for  such  salary.    Valentine,  J.,  in  delivering  the  opinion  of 
the  court,  says:  **  Now  as  Wildman  was  an  officer  de  fdclOf 
holding  under  color  of  titie,  every  person  had  a  right  to  recog- 
nize him  as  a  legal  and  valid  officer,  and  to  treat  him  as  suoh. 
The  public,  the  county,  the  county  commissioners,  and  pri* 
vate  individuals  had  a  right  to  do  business  with  him  as  all 
officer,  and  to  pay  him  for  his  services  if  they  chose,  without 
taking  any  risk  of  having  to  pay  for  such  services  a  second 
time.     It  might  be  greatly  to  the  interest  of  the  public,  or 
'^*  of  the  individuals  doing  business  with  such  officer,  to  pay 
him  when  his  fees  or  salary  become  due;  and  should  they 
not  be  allowed  to  consult  the  interest  of  the  public  and  their 
interests  to  so  pay  him?    It  is  not  their  fault  that  he  is 
wrongfully  in  the  possession  of  the  office;  and  how  are  they 
to  know  whether  he  is  in  the  possession  of  the  office  rightfully 
or  wrongfully?    Are  they  bound  to  know  who  is  entitled  to 
the  office  in  advance  of  any  final  adjudication  of  the  question 
by  the  courts?    Are  they  bound  to  anticipate  the  decision  of 
the  courts?    And  are  they  bound  to  decide  the  question  for 
themselves,  as  it  thus  comes  up  incidentally  and  collaterally 
in  the  payment  of  fees  or  salary?    And  if  they  should  deter- 
mine that  the  courts   would  eventually  decide  against  the 
officer  defacto^  must  they  refrain  from  paying  him  any  fees 
or  salary  at  perhaps  a  great  loss  to  themselves  or  to  the  pub- 
lic? ..«  .  Now,  the  interest  of  the  public,  in  the  *  continuous 
discharf^  '  of  official  duties,  would  authorize  the  payment  of 
the  legal  fees  or  salary  for  the  performance  of  such  official 
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Katies  to  the  person  performing  the  same;  and  to  allow  a  per* 
«on  not  in  the  possession  of  the  office,  but  who  claims  to  be 
entitled  thereto,  to  sue  for  the  fees  or  salary  thereof,  would  be 
to  allow  the  question  of  the  title  to  the  office  to  be  raised  and 
determined  against  the  officer  de  facto  in  a  controversy  in 
i?hich  he  was  not  a  party,  and  in  which  he  could  not  be 
lieard?  Such  certainly  could  not  be  allowed.  But  if  this 
«uit  can  be  maintained,  then  it  would  be  allowed.  •  •  •  •  It 
must  be  remembered  that  Wildman  was  not  a  mere  usurper; 
hnt  he  was  an  officer  de  facta,  having  possession  of  the  office 
«inder  color  of  title.  What  would  be  the  rule  if  he  were  a 
mere  usurper  it  is  not  necessary  for  us  to  decide  in  this  case. 
AU  that  we  now  decide  is,  that  where  a  person  is  in  the  po0* 
cession  of  the  office  of  county  clerk,  under  color  of  title,  and 
is  the  county  clerk  defacto^  and  claims  to  be  the  county  clerk 
4e  jure^  afid  the  board  of  county  commissioners  pays  to  him 
ihe  salary  due  to  the  rightful  incumbent  of  '^^  such  office, 
ihe  county  clerk  4a  jure  has  no  action  against  the  county 
board  for  such  salary,  and  this  notwithstanding  the  fact  that 
the  county  board  may  have  known  at  the  time  they  paid  said 
«alary  that  the  question  as  to  the  title  of  the  office  was  in 
litigation,  and  notwithstanding  the  fact  that  the  county  clerk 
de  facto  may  be  insolvent.  The  remedy  of  the  county  clerk 
dejure  in  such  a  case  is  an  action  against  the  county  clerk  de 
facto.'* 

The  supreme  court  of  New  York  in  Dolan  v.  Mayor^  68  N.  Y. 
274,  28  Am.  Rep.  168,  in  passing  upon  a  case  quite  similar 
to  the  one  at  bar,  held  that  the  payment  of  the  salary  to  an 
officer  de  facto^  made  while  he  was  in  possession,  is  a  good 
defense  to  an  action  by  the  de  jure  officer  to  recover  the  same 
salary.  This  decision  has  been  followed  with  approval  by 
the  same  court  in  subsequent  cases. 

We  are  oi  the  opinion  that  the  respondent  is  not  entitled  to 
the  money  retained  by  him.  He  must  pay  the  same  to  the 
<!ounty  treasurer  of  Greeley  county.  A  peremptory  writ  ia 
allowed  as  prayed. 

Writ  allowed. 

The  other  judges  concur. 

OFncns  Da  JcrftE^WavTHBR  Bntttlsd  to  Salary  Paid  QfwnxxB,  Di 
pAora — When  aa  oflSoer  dtfauUo  hat  received  the  talaiy,  fees,  and  emola- 
inente  of  an  office  ho  is  liable  therefor  to  the  officer  dejurt  in  an  action  for 
tnoney  had  and  received:  WaUrman  r,  Chicago  etc  R.  R,  Co.,  1S9  HI.  SSS; 
32  Am.  St  Re^  82S,  and  note.     A  de  /ado  officer  hat  no  right  to  tho 
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emolamenti  of  the  office,  fhe  datiee  of  whieb  he  performt  ander  color  of 
appointment,  but  without  legal  title:  SCaU  ▼.  Carr,  129  Ind.  44;  28  Am.  St. 
Kep.  163.  For  a  further  diecuaeion  of  the  cases  involving  the  right  of  a  (2r 
jure  officer  to  hie  salary  when  the  office  is  in  possession  of  an  officer  de  fadoi^ 
see  the  extended  note  to  Andi-aci  ▼•  Poriiand^  10  Am.  St  Rep.  284i 


Giles  v.  Millbb. 

(M  Nkbkaska,  MB.] 

HoMiflTSAD  15  Lahss  Hild  ih  CoTiNAKCT.^An  Undivided  Interoat  in  real 
estate,  accompanied  by  the  requisite  occupancy  of  the  owner  and  his 
family,  will  support  a  homestead  claim. 

HoMXSTiAD,  Rights  ov  Witb  in.  Hot  Afwwotko  bt  Aon  ov  Huseahd^ 
Whbh. — ^The  tiling  of  a  sworn  statement  by  a  judgment  debtor,  in  which 
for  the  purpose  of  securing  the  exemption  of  his  personalty,  he  aUegee 
that  he  has  no  lands  occupied  as  a  homestead,  and  a  subsequent  reeoT- 
ery  by  him  of  that  personalty,  in  an  action  of  replevin  brought  against 
the  purchaser  at  the  execution  sale  thereof,  will  not  estop  the  wife  of 
such  judgment  debtor  from  asserting  her  rights  in  *  homestead  pre* 
Tiously  declared  upon  his  land. 

HoMiaTKAD^  How  Far  Frbb  From  Jodqhbitt  Libn  ih  Puromaskbs' 
Hands. — The  purchaser  of  land  held  and  oooupied  as  a  homestead,  and 
which  does  not  exceed  the  amount  of  the  statutory  exemptacm,  taken 
the  same  free  from  the  lien  of  a  judgment  docketed  against  the  Tendoc 
prior  to  such  purchase. 

Rliea  and  Rheay  for  the  appellant 

O,  Norberg  and  Walter  A.  Leese^  contra. 

■*^  NoRVAL,  J.  This  was  an  action  brought  by  William  T. 
Giles,  plaintifif  and  appellant,  to  quiet  the  title  to  lots  8,  4,  5^ 
and  6,  in  the  northeast  quarter  of  section  19,  in  township  7 
north,  of  range  17  west,  in  Phelps  county,  and  to  enjoin  the 
sale  of  said  premises  upon  an  execution  issued  on  a  judgment 
in  favor  of  appellee  and  against  one  J.  A.  Giles.  On  the  trial 
the  district  court  found  the  issues  for  the  defendanty  and  dis- 
missed the  action. 

The  record  before  us  shows  that  on  and  for  several  years 
prior  to  the  fourth  day  of  March,  1889,  plaintiff  and  said  J.  A* 
Giles  were  the  owners  of  the  real  estate  above  described,  each 
being  theowner  in  feeof  the  undivided  one-half  interest  therein; 
that  said  J.  A.  Giles  during  said  time  was  a  married  man,  and 
resided  upon  said  premises,  and  occupied  the  same  with  his 
family  as  a  homestead,  and  farmed  the  same;  that  on  the  said 
fourth  day  of  March,  1889,  said  J.  A.  Giles,  his  wife,  Anna  L., 
joining  with  him,  by  deed  of  general  warranty^  conveyed  hit 
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interest  in  said  land  to  the  plaintiff  herein,  which  deed  wa» 
duly  recorded  the  following  daj. 

On  the  fifteenth  day  of  October,  1888,  the  defendant  and 
appellee,  J.  Theo.  Miller,  recovered  a  judgment  against  said 
J.  A.  Giles,  before  a  justice  of  the  peace  of  Phelps  county,  for 
one  hundred  and  twenty  dollars  and  fifty  cents  and  costs.  A 
certified  transcript  of  said  judgment  was  filed  in  the  office  of 
the  clerk  of  the  district  court  of  said  county,  on  October  18^ 
1888.  Subsequently,  on  October  26,  1889,  Miller  caused  an 
execution  to  be  issued  by  the  clerk  of  said  court  upon  said 
transcript,  and  to  be  delivered  to  the  sheriff  of  said  county^ 
who  levied  the  same  on  said  land,  and  the  sheriff  being  about 
to  sell  the  same,  this  suit  was  instituted.  The  proofs  estab* 
lisb  *^^  that  the  premises  in  controversy  were,  at  all  timea 
herein  stated,  of  less  value  than  two  thousand  dollars. 

The  plaintiff  below  contends  that  the  filing  of  the  tran* 
script  of  said  justice's  judgment  in  the  district  court  did  not 
create  a  lien  upon  the  lands  in  dispute,  and  that  said  real 
estate  is  not  subject  to  sale  upon  execution  issued  upon  said 
transcripted  judgment,  for  the  reason  that  said  premises  con* 
Btituted  the  homestead  of  plaintiff's  grantors,  J.  A.  Giles  and 
wife,  at  the  time  of  the  filing  of  such  transcript,  and  fronv 
thence  until  the  conveyance  was  made  to  plaintiff.  The  de- 
fendant Miller  insists  that  a  person  cannot  claim  a  home- 
stead in  lands  which  he  owns  in  common  with  another,  and 
inasmuch 418  J.  A.  Giles  only  owned  an  undivided  interest  ia 
the  property,  such  interest  is  subject  to  the  lien  of  defend* 
ant*8  judgment  against  him,  and  may  be  sold  on  execution 
under  it 

The  precise  question  presented  has  never  been  passed  upoiv 
by  this  court.  That  a  homestead  can  be  claimed  by  a  tenant 
in  common  is  affirmed  by  the  courts  of  some  of  the  states,, 
while  the  contrary  doctrine  is  held  in  othei  states. 

Section  1  of  the  legislative  enactment  of  1879,  entitled,  "Aa 
act  to  provide  for  the  selection  and  disposition  of  homesteads, 
and  to  exempt  the  same  from  judgment  liens,  and  from  at» 
tachment  levy,  or  sale,  upon  execution  or  other  process,'^ 
provides:  '*A  homestead  not  exceeding  in  value  two  thousand 
dollars,  consisting  of  the  dwelling-house  in  which  the  claim* 
ant  resides,  and  its  appurtenances,  and  the  land  on  which 
the  same  is  situated,  not  exceeding  one  hundred  and  sixty 
acres  of  land,  to  be  selected  by  the  owner  thereof,  and  not  in 
any  incorporated  city  or  village,  or  instead  thereof,  at  th« 
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option  of  the  claimant,  a  quantity  of  contiguous  land,  not 
-exceeding  two  lots,  within  any  incorporated  city  or  village, 
«hall  be  exempt  from  judgment  liens  and  from  executioD  or 
forced  sale,  except  as  in  this  chapter  provided." 

Neither  the  above  provision,  nor  any  other  section  of  the 
-^^  homestead  law,  specifies  or  defines  the  character  of  the 
ownership  or  interest  in  lands  which  is  necessary  to  support 
the  homestead  right. 

We  know  that  the  purpose  of  the  legislature  in  enacting  the 
«tatute  under  consideration  was  to  protect  the  debtor  and  his 
family  in  a  home  from  a  forced  sale  on  execution  or  attach- 
inent.  Keeping  this  object  in  view,  and  applying  the  liberal 
rule  of  construction  which  always  obtains  in  the  interpreta- 
tion of  exemption  laws,  we  are  constrained  to  bold  that  any 
•estate  or  interest  in  lands  which  give  the  right  of  occupancy 
•or  possession  is  sufficient,  if  coupled  with  requisite  occupancy, 
to  entitle  the  person  to  the  benefits  of  the  provisions  of  the 
cection  above  quoted.  The  ownership  need  not  be  of  an 
ostate  in  fee  simple,  but  the  owner  of  the  equitable  title  occu- 
pying under  a  contract  of  purchase  may  claim  the  exemption 
of  the  statute.  So,  we  think,  an  undivided  interest  in  real 
ostate,  accompanied  by  exclusive  occupancy,  will  support 
the  homestead  claim.  J.  A.  Giles,  as  the  owner  of  an  undi- 
Tided  interest  in  the  property,  was  entitled  to  the  ejtolusivo 
possession  as  against  every  person  but  his  cotenant.  The 
•quantity  and  value  of  the  land  being  within  the  statutory 
limit,  and  the  requisite  occupancy  being  established,  we  con* 
elude  that  the  judgment  was  not  a  lien  upon  the  grantor's 
interest  in  the  land:  Lozo  v.  Sutherland^  38  Mich.  168; 
Sherrid  v.  Sovihivick,  48  Mich.  515;  Cleaver  v.  BigeUn»^  61 
Mich.  47;  Herdman  v.  Cmper,  29  111.  App.  589;  Felde$  v. 
Duncan,  30  111.  App.  469;  Conklin  v.  FosUr,  57  111.  104;  PoUm 
V.  Davenport,  79  111.  455;  Tarrant  v.  Swain,  15  Kan.  146; 
Thorn  v.  Thorn,  14  Iowa,  49;  81  Am.  Dec.  451;  Horn  v.  TufU^ 
S9  N.  H.  478;  McElroy  v.  £My,  36  Vt.  254;  84  Am.  Dec 
484;  Onwald  v.  McCauley,  6  Dak.  289;  Kaeer  v.  Haa$y  27 
Minn.  406;  Freeman  on  Cotenancy  and  Partition,  sec.  54. 

Counsel  for  defendant  insist  that  J.  A.  Oiles  waived  his 
liomestead  rights  in  the  property,  by  reason  of  his  having 
olaimed  certain  personal  property  as  exempt  from  sale  '^ 
tinder  an  execution  issued  against  him  on  the  said  judgment 
in  favor  of  said  Miller.  It  appears  that  prior  to  the  issuance 
of  the  execution,  under  which  the  real  estate  in  question  was 
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about  to  be  sold,  and  before  the  same  was  conveyed  to  this 
plaintiff,  another  execution  was  issued  upon  the  same  judg* 
menty  which  was  levied  upon  certjiin  personal  property  owned 
b}'  J.  A.  Giles.  For  the  purpose  of  claiming  his  exemptions, 
the  said  judgment  debtor  presented  to  the  oflScer  holding  the 
execution,  and  filed  with  the  justice  before  whom  the  judg- 
ment was  rendered,  a  schedule  or  inventory  of  the  whole  of 
his  personal  property,  in  which  he  stated  under  oath  that  ^^  I 
am  the  head  of  a  family,  and  have  neither  lands,  town  lots^ 
nor  houses  subject  to  execution  as  a  homestead  under  the 
laws  of  this  state,  and  that  the  above  inventory  and  appraise- 
ment contains  a  true  list  of  the  whole  of  the  personal  property 
owned  by  me." 

The  property  was  not  released  from  the  levy,  but  the  same 
was  sold  under  the  writ  to  one  Phare,  who  at  the  time  knew 
that  the  property  was  claimed  as  exempt.  Subsequently,  J. 
A.  Giles  replevied  the  property  from  the  purchaser,  alleging 
in  the  affidavit  therefor  that  the  property  was  exempt.  Giles 
was  successful  in  the  action.  It  is  now  claimed  that  he  and 
those  claiming  under  him  are  estopped  to  insist  that  the  real 
estate  was  the  homestead  of  J.  A.  Giles.  No  estoppel  was 
either  pleaded  or  proved  in  this  case  against  the  wife.  So 
far  as  appears  she  had  nothing  to  do  with  the  filing  of  the 
inventory.  It  is  not  even  shown  that  she  knew  its  contents 
or  that  it  had  been  filed,  or  that  her  husband  claimed  the  per. 
sonal  property  as  exempt  in  lieu  of  a  homestead.  The  home- 
stead law  was  passed  for  the  protection  of  the  family  of  the 
debtor,  and  either  husband  or  wife  may  claim  the  benefits  of 
its  provisions.  The  statute,  in  effect,  provides,  and  it  has 
been  frequently  held,  that  the  homestead  cannot  be  aliened 
or  encumbered  without  the  joint  consent  of  both  husband  and 
wife.  The  husband  alone  cannot  deed  or  mortgage  it,  so  as 
to  deprive  either  '^^  himself  or  the  wife  of  their  interest  in 
the  homestead.  So  we  conclude  that  Mrs.  Giles  was  not  con- 
cluded by  the  acts  and  conduct  of  her  husband  from  claiming 
the  property  as  a  homestead. 

The  case  falls  within  the  principle  of  the  decision  in  Whit^ 
lock  V.  Qoston^  33  Neb.  829.  In  that  case  one  William  Gbsson^ 
with  his  three  children,  moved  to  this  state  from  Illinois,  and 
resided  upon  and  occupied  a  tract  of  land  in  Madison  county 
as  a  homestead.  At  the  time  of  his  removal  to  this  state,  and 
ever  since,  he  had  an  insane  wife,  who  was,  and  is,  an  inmate 
of  an  asylum  for  the  insane  in  the  state  of  lUinoiSi  and  haa 
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never  resided  in  this  state.  Gosson  executed  a  mortgage  on 
the  homestead,  in  which  he  was  described  as  a  single  man, 
and  the  credit  was  extended  on  the  faith  of  that  statement 
It  was  held  that  the  mortgagor  was  not  thereby  estopped  to 
claim  the  mortgaged  premises  as  a  homestead,  and  that  the 
mortgage  was  void  as  to  the  homestead  right.  Judge  Post,  in 
<]elivering  the  opinion  of  the  court  upon  that  question,  says: 
^  Estoppel  will  not  supply  the  want  of  power  or  make  valid 
an  act  prohibited  by  express  provisions  of  law.  The  statute* 
in  effect,  declares  a  conveyance  or  encumbrance  of  the  family 
homestead  by  the  husband  alone  void,  not  only  as  to  the  wife, 
but  also  as  to  the  husband  himself.  Therefore  neither  is  es- 
topped from  asserting  the  homestead  rights  as  against  the 
grantee  or  mortgagee.  Such  is  the  view  sanctioned  by  the 
clear  weight  of  authority,  and  supported  by  the  soundest  rea* 
aoning'*:  See  State  v.  Carson,  27  Neb.  501;  20  Am.  St.  Rep.  68L 

As  the  real  estate  in  dispute  was  the  homestead  of  J.  A. 
Oiles  at  the  time  of  the  filing  of  the  transcript  of  the  judgment 
and  at  the  time  of  plaintiff's  purchase,  defendant's  judgment 
•was  not  a  lien  on  the  property.  The  purchaser  of  land  which 
is  held  and  occupied  by  the  owner  and  his  family  as  a  home* 
etead,  and  which  does  not  exceed  in  value  two  thousand  dol- 
lars, takes  the  same  fee  from  the  lien  of  a  **'  judgment 
clocketed  prior  to  such  purchase,  but  during  the  existence  of 
the  homestead  right.  In  other  words,  a  judgment  is  not  a 
lien  upon  homestead  premises,  and  the  owner  can  convey  the 
«ame  free  from  his  previous  judgment  debts:  Schribar  v.  PlaU^ 
19  Neb.  625.  It  follows  that  the  plaintiff  is  entitled  to  a  judg- 
ment as  prayed  for  in  his  petition,  and  the  district  court  erred 
in  dismissing  the  action.  The  judgment  appealed  from  is  re- 
versed, and  a  decree  will  be  entered  in  this  court  for  the  plain- 
tiff in  conformity  to  this  opinion. 

Decree  accordingly. 

The  other  judges  concur. 

HoMSSTBADs  Of  Lands  Held  IN  CoTSNANCT. — A  debfcoT  ocevpyittg  Uod 
4ks  a  tenant  in  common  may  have  a  homestead  exemption  therein,  and  as 
•gainst  creditors,  his  cotenant's  consent  to  snch  oecnpancy  ia  not  eoeDtiah 
Lewis  ▼.  White,  69  Min.  352;  30  Am.  St  Rep.  657,  and  note^  with  the  casea 

coUected. 

HoMRSTBADS — Salb  ot^Libn  ot  Judgmbnt. — ^Tho  homestead  propertj  ia 
ealable  or  a^siguable,  and  the  purchaser  can  hold  the  land  to  which  it  attaches 
to  the  ezdut  ion  of  an  ordinary  senior  judgment  creditor  of  his  assignor  or 
vendor  nntil  such  right  is  in  some  manner  terminated:  Fajutory  r.  Tkorm* 
ion,  112  N.  C.  196;  34  Am.  St.  Rep.  483,  and  extended  note. 
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Sbourity  Company  v.  Eyeb. 

[88  NXBRASKA,  607.] 

Conflict  of  Law8~Lkz  Fori— Stipulatioii  nr  Mortgaoi  for  Pathknt 
OF  Attorrst'b  Fkb,  Gotkrnbd  bt.'A  atipalatioii  in  a  mortgage  for 
the  payment  of  an  attorney's  fee,  in  the  event  of  the  bringing  of  a  sail 
to  foreclose  the  lien,  cannot  be  enforced  if  it  is  invalid  by  the  law  of 
the  state  where  the  remedy  on  the  contract  is  sought^  although  both  the 
mortgage  and  a  note  which  it  secnres  contain  a  clause  expresaly  provid* 
tng  that  "they  are  made  and  executed  under  and  are  in  all^aspeets  to 
430  construed  by  the  laws"  of  another  state  where  such  a  stipulation  ii 
bindiug, . 

Sreckenridge^  Brecienridgey  and  Crofoot^  for  the  appellant 
U.  M,  Uitley,  for,  the  appellee, 

*^  NoRVAL,  J.  This  action  was  brought  by  the  plaintiff 
and  appellant  in  the  district  court  of  Holt  county  for  the  fore- 
closure of  a  mortgage  on  the  northwest  quarter  of  section  16, 
town  28,  range  13  west,  executed  by  Benjamin  F.  Eyer  and 
Hatta  S.  Eyer,  his  wife,  on  the  ninth  day  of  July,  1886,  to 
secure  the  payment  of  a  bond  or  note  given  by  said  Benjamin 
F.,  '^^  calling  for  the  sum  of  seven  hundred  dollars  with 
seven  per  cent  interest  from  date  thereof.  To  the  action, 
C.  H.  Toncray,  George  W.  E.  Dorsey,  the  Farmers  and  Mer- 
chants' National  Bank  of  Fremont,  and  others  were  made  de- 
fendants. A  decree  of  foreclosure  was  rendered  in  an  amount 
satisfactory  to  the  plaintiff. 

Two  questions  are  raised  by  the  appeal: 

1.  Was  the  plaintiff  entitled  to  an  allowance  of  an  attoiv 
ney's  fee  and  to  have  the  same  taxed  as  costs  in  the  case? 

2.  Did  the  court  below  err  in  holding  that  Toncray,  Dorsey, 
and  the  bank  were  not  personally  liable  to  the  plaintiff  for 
the  payment  of  the  mortgage  debt? 

The  note  and  mortgage  each  contained  a  provision  to  the 
effect  that,  in  case  an  action  is  commenced  to  foreclose  the 
mortgage,  the  plaintiff  shall  be  allowed  by  the  court  in  the  de- 
cree an  attorney's  fee  of  seventy  dollars. 

Counsel  for  plaintiff,  in  the  brief,  cite  a  long  line  of  deci- 
sions from  the  courts  of  last  resort  of  several  of  our  sister 
states  which  hold  that  a  stipulation  in  a  mortgage  like  the 
one  before  us  for  the  payment  of  an  attorney's  fee,  in  the 
event  of  an  action  being  instituted  to  foreclose  the  same,  is 
valid  and  binding.  This  court  in  repeated  decisions  has  held, 
and  it  is  now  the  settled  law  of  tliis  state,  that  stipulations 
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of  this  character  found  in  contracts  executed  since  June  I 
1879,  the  date  of  the  taking  effect  of  the  act  repealing  th 
attorney's  fees  statutes,  are  invalid,  and  will  not  be  enforced 
Dow  y.  Updike,  11  Neb.  95;  Hardy  ▼.  MiUer,  11  Neb.  395; 
Otoe  County  v.  Brown,  16  Neb.  895;  Winkler  v.  Roeder,  23  Neb. 
706;  8  Am.  St  Rep.  155.    The  question  being  no  longer  an 
open  one  we  shall  not  now  attempt  to  examine  the  subject 
anew,  or  to  review  the  authorities  which  hold  a  different  view 
from  the^ue  enunciated  by  this  court  in  the  cases  cited  above. 
If  the  rule  is  changed  in  this  state  it  should  be  by  statute^ 
and  not  by  judicial  decision. 

But  it  is  contended  by  counsel  for  plaintiff  that  the  Dote 
and  mortgage  were  executed  in  the  st&te  of  Iowa,  and  must 
'^^  be  enforced  according  to  the  laws  of  that  state,  which 
authorize  the  allowance  of  attorney  fees  in  foreclosure  cases^ 
where  such  fees  are  contracted  by  the  parties.  The  record 
shows  that  when  the  mortgage  was  executed  the  mortgagee, 
Clarence  K.  Hesse,  was  a  resident  of  Iowa,  and  that  the 
mortgagors  resided  in  this  state,  on  the  land  covered  by  the 
mortgage.  Burnham,  TuUeys  &  Co.,  of  Council  Bluffs,  were 
the  agents  of  the  mortgagee  and  negotiated  the  loan  for  him 
through  their  subagent,  John  L.  Pierce,  a  resident  of  Norfolk, 
this  state.  The  papers  were  drawn  in  Iowa  and  sent  here  for 
execution.  The  note  is  headed  at  Council  Bluffs  and  pur- 
ports to  have  been  dated  and  signed  there.  By  its  terms  it  is 
payable  at  the  banking  house  of  Gil  man.  Son  &  Co.,  New 
York  city.  The  uncontradicted  testimony  shows  that  the 
papers  were  executed  and  delivered  in  Nebraska.  The  mort- 
gage was  acknowledged  in  Holt  county  on  January  9,  1886, 
and  was  filed  for  record  in  the  forenoon  of  the  same  day,  so  it 
could  not  have  been  delivered  in  Iowa  before  it  was  placed  on 
record.  .It  also  appears  that  the  money  was  paid  on  the  loan 
to  the  borrower  in  Nebraska  through  said  John  L.  Pierce. 

Bishop  on  Contracts,  section  1389,  says  that  **  When  the 
preliminaries  of  a  contract  and  its  formal  execution  havo 
occurred  partly  in  each  of  two  or  more  states,  its  place  of 
making  is,  as  a  sort  of  general  rule,  that  at  which,  by  deliver/ 
or  otherwise,  it  first  becomes  a  contract.  For  example,  since 
ordinarily  it  is  delivery  which  gives  effect  to  the  writing,  a 
contract  is  commonly  deemed  to  have  been  made  in  the  state 
where  the  delivery  took  place,  without  reference  to  where  it 
was  written  and  signed.  But  in  many  cases  this  rule  is  in- 
adequate, or  its  pointings  are  not  readily  understood;  then 
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the  court  will  look  ioto  the  preliminariea,  the  surroundings  of 
the  parties,  their  domicile,  the  words,  the  nature  of  the  con* 
tracting,  and  the  like,  from  which  combined  whole  it  will  de- 
duce the  result.*' 

There  can  be  no  doubt,  under  the  rule  just  stated,  that  *^* 
the  eyidence  fixes  Nebraska  as  the  locus  contractus.  The  con- 
tract having  been  made  in  this  state,  if  that  fact  alone  is  to 
he  considered,  it  is  clear  that  the  acrreement  to  pay  an  attor- 
ney's fee  would  have  to  be  held  invalid,  for,  as  a  general  rule, 
where  there  is  no  stipulation  to  the  contrary,  the  lex  loci  con^ 
traetus  governs.  Of  course,  it  is  competent  for  parties  to 
contract  with  reference  to  the  law  of  a  particular  place.  Thus, 
where  the  place  of  performance  of  a  contract  is  different  from 
the  place  of  making,  the  parties  may  stipulate  that  the  con- 
tract shall  be  governed  by  the  law  of  either  place.  Although 
New  York  city,  in  the  state  of  New  York,  is  mentioned  in  the 
note  as  the  place  of  payment,  the  contract  is  not  to  be  con« 
fitrued  with  reference  to  the  law  of  that  state,  for  the  obvious 
reason  there  is  no  averment  in  the  petition  that  the  parties 
agreed  or  intended  that  the  place  of  payment  was  in  the  state 
oif  New  York,  nor  is  the  statute  of  that  state  pleaded.  The 
note  and  mortgage  both  contained  a  printed  clause  expressly 
providing  that  ^^  they  are  made  and  executed  under,  and  are 
in  all  respects  to  be  construed  by,  the  laws  of  the  state  of 
Iowa." 

It  is  urged  that  under  the  quoted  stipulation  the  decree  of 
the  district  court  should  have  provided  for  an  attorney's  fee, 
in  accordance  with  the  contract  of  the  parties,  since  the  laws  of 
Iowa,  at  the  time  of  the  making  of  the  note  and  mortgage, 
allow  attorneys'  fees,  y^hen  stipulated  for  in  the  contract. 
The  books  abound  with  decisions  to  the  effect  that  parties 
may  stipulate  that  either  the  law  of  the  place  of  making  the 
contract,  or  the  place  of  performance,  shall  be  applied  by 
the  courts  in  the  construction  of  the  contract,  and  that  such 
stipulation  is  binding  upon  the  parties;  but  no  case  has  been 
cited  by  counsel  for  appellant,  nor  have  we  been  able  to  find 
any,  which  holds  that  a  provision  in  a  contract  like  the  one 
before  us,  providing  that  it  shall  be  construed  by  the  laws  of 
a  state  other  than  that  of  the  one  where  the  contract  is  made, 
or  in  which  it  is  to  be  performed,  will  govern  and  controL 
We  shall  ^^*  not  now  decide  the  force  and  effect  of  such  pro- 
vision, since  its  determination  is  not  essential  to  a  proper  dis- 
position of  the  question  under  consideration;  but  for  the 

at;  Rep^  Vol.  XXXVIIL— 47 
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purposes  of  this  case  we  shall  assume  that  the  mortgage  was 
an  Iowa  contract  and  the  law  of  that  state  governs  as  to  its 
construction.  But  it  by  no  means  follows,  because  the  clause 
in  the  note  and  mortgage  in  regard  to  attorneys'  fees  is  valid 
in  Iowa,  that  the  stipulation  can  be  enforced  in  this  state 
Attorneys'  fees,  in  states  where  they  are  allowed  by  the  court 
to  the  successful  party,  are  in  the  nature  of  costs,  and  are 
taxed  and  treated  as  such.  They  are  no  part  of  the  judgment 
proper:  Rich  y.  Streiehj  4  Neb.  186;  Hendris  ▼•  Rieman^  6 
Neb.  516;  Heard  y.  Dubuqtu  County  Banhj  8  Neb.  10;  30  Am- 
Rep.  811;  Rosa  y.  Doggeii,  8  Neb.  61;  Hand  y.  Phillips,  18 
Neb.  598;  58  Am.  Rep.  824;  State  y.  Boyd,  85  Iowa,  740. 

In  general,  costs  are  recoverable  only  by  force  of  some  stat- 
utory provisions,  and  the  law  of  the  plaoe  of  the  foram  in 
respect  to  costs  is  applied.  The  law  in  force  at  the  place  the 
contract  is  made  does  not  govern  costs:  Commercial  NcU^  Bank 
y.  Davidson^  18  Or.  57.  The  case  cited  was  an  action  brought 
in  one  of  the  circuit  courts  of  the  state  of  Oregon  to  foreclose 
a  chattel  mortgage  on  property  within  said  state,  given  to 
secure  a  note  made  out  of  that  state.  The  note  contained  a 
clause  that  ^'  if  not  paid  at  maturity,  ten  per  cent  additional 
as  costs  of  collection*'  should  be  recovered,  which  provision 
was  valid  and  enforceable  in  the  state  where  the  note  was 
executed.  The  court  held  that  the  lex  fori  governs  the  appli- 
cation of  the  remedy,  and  that  the  stipulation  for  attorneys' 
fees,  being  contrary  to  the  public  policy  of  the  state  of  Oregon, 
would  not  be  enforced  by  the  courts  of  that  state.  The  follow- 
ing quotation  is  from  the  opinion  in  the  case:  **  As  a  general 
rule,  the  law  of  the  place  where  contracts  merely  personal  are 
made  governs  as  to  their  nature,  obligation,  and  construction* 
But  I  do  not  think  that  rule  '^^  applies  to  an  extraneous 
agreement,  the  obligation  of  which  does  not  arise  antil  a 
remedy  is  sought  upon  the  contract,  to  which  it  is  only  auxil- 
iary. In  regard  to  such  agreements,  the  law  of  the  place 
where  they  are  attempted  to  be  enforced,  I  should  suppose, 
would  prevail.  This  agreement  was  to  pay  the  additional 
percentage  as  costs  for  collection  of  the  note,  and  if  the  courts 
where  the  note  was  executed  would  have  enforced  the  agree* 
ment,  it  does  not  follow  that  the  courts  of  another  jurisdictioQ 
are  bound  to  do  so.  The  effect  of  the  agreement  was  to  pro- 
vide for  an  increase  of  costs,  which  are  only  incidental  to  the 
judgment,  and  the  allowance  of  which  must  necessarily  de- 
pend upon  the  law  of  the  forum.    A  stipulation  in  a  note 
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made  in  Utah  Territory,  providing  that  in  an  action  on  the 
«iote  the  plaintiff,  in  case  of  a  recoverj,  Bboald  be  entitled  to 
^onble  costs,  might  be  oonsidered  valid  under  the  laws  of 
that  territory,  and  enforceable  in  its  courts;  but  that  certainly 
^ould  not  render  it  incumbent  upon  the  courts  of  thi0  state, 
in  an  aotion  upon  such  note,  to  award  double  costs.^ 

In  our  opinion  the  clause  in  the  note  and  nlortgage  in  the 
<€ase  at  bar  relating  to  attorneys'  fees  is  invalid,  and  the  court 
below  did  right  in  not  enforcing  it 

As  to  the  remaining  question  involved  in  this  appeal,  the 
record  before  us  shows  that  a  few  days  after  the  making  and 
recording  of  the  mortgage  in  suit  the  mortgagors  conveyed 
the  land  therein  described  and  other  lands  by  warranty  deed 
to  one  Augusta  El  wood;  that  on  August  19, 1887,  said  Augusta 
Elwood  and  her  husband,  by  warranty  deed,  conveyed  the 
land  to  George  Burke,  who  by  quitclaim  deed  conveyed  the 
property  to  George  W.  £•  Dorsey  on  March  29, 1888,  and  that 
El  wood  and  wife  also  executed  a  quitclaim  deed  to  the  real 
estate  to  0.  H.  Toncray  on  April  12, 1889.  It  further  appears 
that  the  said  Elwoods  executed  and  delivered  mortgages  upon 
the  same  lands  as  follows:  On  March  1,  1887,  two  mortgages 
to  the  Farmers'  Loan  and  Trust  Company  to  secure  the  sums 
**»  of  $24,000  and  $9,460  respectively;  on  April  21,  1887,  a 
mortgage  to  the  Oregon  Horse  and  Cattle  Company  for  the 
aum  of  $18,023;  on  April  28, 1887,  a  mortgage  to  C.  H.  Ton- 
•cray  for  $11,516.70,  and  on  July  2,  1888,  another  mortgage  to 
Toncray  for  $8,000. 

On  the  sixth  day  of  April,  1888,  the  following  contract  was 
entered  into  between  S.  H.  Elwood  and  Toncray,  Dorsey,  and 
the  bank: 

**  This  agreement,  made  this  sixth  day  of  April,  1888,  by 
jind  between  C.  H.  Toncray,  George  W.  E.  Dorsey,  the  Farm- 
ers and  Merchants'  National  Bank,  and  S.  H.  Elwood,  wit* 
nesBeth:  That  whereas,  said  Elwood  has  been  engaged  in 
various  deals  for  several  years,  in  which  deals  said  Elwood 
lias  borrowed  money,  'and  said  Toncray  and  Dorsey  have 
settled  and  assumed  the  same;  and  whereas,  said  Elwood 
has  given  various  mortgages,  both  on  real  and  personal 
property,  to  said  Toncray  and  said  bank;  and  whereas,  said 
Elwood  has  purchased  large  quantities  of  land  for  said 
Toncray  and  Dorsey  in  Holt  county,  for  which  lands  and 
services  said  Elwood  was  to  receive  all  sums  over  the 
mortgages  on  said  lands  for  what  said  lands  were  sold. 
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^  NoWy  thia  agreement  witneBseth,  that  said  Elwood  hereby 
releases  said  Dorsey  and  Toncray  from  any  and  all  claima 
by  reason  of  such  purchases,  and  from  all  olaima  and  d»* 
mands,  of  whatsoever  kind  and  description,  np  to  this  date; 
and  said  Toncray,  Dorsey,  and  said  bank  agree  to,  and  do 
hereby,  release  said  Elwood,  and  said  Elwood's  wife,  from 
any  and  all  claims,  notes,  demands  of  any  kind  or  nature* 
except  one  note  hereafter  stated,  now  due  them,  or  either  of 
them,  and  agree  to  deed  to  said  Elwood  his  home  place,  con* 
listing  of  720  acres,  and  to  clear  the  same  from  all  encum* 
brances  out  of  the  proceeds  of  the  last  three  quarter  sections 
purchased  by  Elwood,  when  the  money  shall  be  received 
therefrom. 

''And  said  Toncray,  Dorsey,  and  said  bank  hereby  release, 
*^*  sell,  and  make  over  to  said  Elwood  all  the  cattle,  horses, 
and  agricultural  implements  on  said  home  place,  or  handled 
on  said  place,  except  167  steers,  which  said  Elwood  agrees  to 
handle  for  said  Toncray  without  charge  for  his  personal  super- 
vision. The  home  place  above  described  being  the  north  half 
of  section  22,  and  the  northwest  quarter  of  the  southwest 
quarter  of  section  23,  and  the  northwest  quarter  of  section 
15,  and  the  south  half  of  the  northeast  quarter  of  section 
10,  and  the  southwest  quarter  of  the  southwest  quarter  of 
section  11,  township  28,  range  13,  in  Holt  county,  Nebraska. 

''The  note  excepted  from  this  agreement  is  a  note  of 
$12,000,  made  by  Mrs.  Elwood  in  December  or  November, 
1888,  but  said  Elwood  may  pay  said  note  by  services  in  se* 
curing  land  on  the  same  terms  as  heretofore.  This  agree- 
ment being  a  full  and  complete  settlement  of  all  claims, 
demands,  notes,  bills,  or  accounts  existing  between  the  parties 
hereto,  or  any  claims  of  any  kind  or  nature,  and  all  evidences 
of  debt  are  to  be  surrendered  and  canceled." 

This  contract  was  duly  signed  by  the  parties  therein  named, 
and  was  afterwards,  on  the  twenty-fifth  day  of  June,  1888,  duly 
recorded. 

Plaintiff  insists  that  by  virtue  of  the  foregoing  agreement 
he  was  entitled  to  a  finding  that  Toncray,  Dorsey,  and  the 
bank  were  liable  for  the  payment  of  the  amount  due  on  its 
mortgage.  The  allegations  in  the  petition  under  which  plain- 
tiff bases  its  claim  to  a  deficiency  judgment  against  the  three 
parties  in  case  the  mortgaged  premises  do  not  bring  enough 
to  pay  the  mortgage  debt  are  to  the  effect  that  Toncray, 
Dorsey,  Elwood,  and  the  bank,  subsequent  to  the  executioa 
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of  the  mortgage  in  eaid  petition  described,  acquired  title  to 
the  premises,  or  some  interest  therein,  and  as  a  part  of  the 
purchase  price  thereof,  and  iu  further  consideration  of  some 
agreement  between  themselves,  the  said  Toncray,  Dorsey,  and 
the  bank  agreed  to  pay  all  liens  *^^  upon  the  property,  in- 
cluding the  debt  secured  by  plaintifiTs  mortgage. 

There  is  absolutely  no  evidence  in  the  bill  of  exceptions 
conducing  to  prove  that  either  Toncray,  Dorsey,  or  the  bank 
assumed  the  payment  of  the  mortgage  as  part  consideration 
for  the  land.  Neither  of  them,  at  the  time  of  making  the 
agreement,  was  purchasing  the  land,  but,  on  the  other  hand, 
the  legal  title  thereto  was  then  in  Dorsey,  and  the  three  par- 
ties, by  the  agreement  under  consideration,  obligated  them- 
selves to  deed  certain  lands,  including  the  160  acres  herein 
ii^volved,  to  Elwood,  and  upon  certain  conditions  they  prom- 
ised to  pay  the  encumbrances  thereon.  It  does  not  appear 
that  the  quarter  section  has  ever  been  conveyed  to  Elwood. 

Upon  the  trial  some  oral  testimony  was  introduced  tending 
to  show  that  it  was  not  within  the  contemplation  of  the  par- 
ties, when  the  agreement  was  made,  to  include  plaintiff's 
mortgage.  Whatever  may  have  been  the  actual  intention  of 
the  parties  in  that  respect,  the  language  used  is  certainly 
broad  enough  to  include  this  encumbrance. 

It  will  be  observed,  however,  that  the  agreement  to  pay  the 
encumbrances  on  the  property  is  not  absolute,  but  condi- 
tional. The  provision  of  the  contract  is  that  said  Toncray, 
Dorsey,  and  said  bank,  agree  to  and  do  hereby  release  said 
Elwood  "from  any  and  all  claims,  notes,  demands  of  any 
kind  or  nature,  except  one  note  hereafter  stated,  now  due 
them,  or  either  of  them,  and  agree  to  deed  said  Elwood  his 
home  place,  consisting  of  720  acres,  and  to  clear  the  same 
from  all  encumbrances  out  of  the  proceeds  of  the  last  three 
quarter  sections  purchased  by  Elwood  when  the  money  shall 
be  received  therefrom."  The  parties  only  agreed  to  pay  the 
liens  from  money  thereafter  to  be  derived  from  the  sale  of 
•certain  lands.  There  is  no  averment  in  the  petition,  nor  is 
there  a  particle  of  proof  tending  to  establish,  that  any  part  of 
the  three  quarter  sections  has  been  sold.  For  these  and  other 
reasons  that  might  be  stated,  these  parties  '^®  are  not  as  yet 
liable  under  the  terms  of  said  contract  to  pay  the  mortgage 
<lebt  to  plaintiff,  and  no  recovery  can  be  had  against  them 
thereunder.    The  decree  of  the  court  below  is  affirmed* 

The  other  judges  concur. 
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GoNFLiOT  Of  Lawi— Lbz  Fobi,  Whir  Gotbrn8.~A  contract  ralid  w1iei% 
made  it  generally  valid  elsewhere,  Init  no  state  ia  bound  to  recogniie  or 
enforce  contracts  which  are  injnrious  to  the  interests  or  welfare  of  its  people^ 
or  which  are  in  fraud  or  violation  of  its  own  laws:  Wuster^oekr  ▼.  BimGer, 
84  Me.  166)  30  Am.  St  Rep.  3i4.  Sec  the  notes  to  Fmueca  ▼.  CunaM  8.  S. 
09.,  25  Am.  St  Rep.  664;  Amuirong  ▼.  Bat,  34  Am.  St  Bepu  478;  and 
Woodward  ▼.  Brooks^  16  Am.  St  Rep.  108^ 


Whipple  v.  Hill. 

[86KXBB11KA,1».] 

AiTAcmim,  ArfiDAViT  Fob,  Not  Vitiatbd  bt  Olbbkui*  Ebbob,  Wbbit* 
Provided  it  appears  from  the  whole  contents  of  an  a^davit  on  which  a& 
attachment  is  granted,  that  the  plaintiff 's  agent  has  dnl j  sworn  to  tha 
statement  therein  relating  to  the  nature  of  the  claim,  the  attachment 
wiU  not  be  avoided  for  the  reason  that  ^wing  to  a  mete  clerioal  error^ 
the  language  actually  used  fails  to  ahow  that  the  reqniaito  oBlh  wa» 
taken. 

Apfbal — OoBFLiGT  OF  Eyidxhob. — ^Whcro  a  motion  to  diachsrga  an  at> 
tachment,  on  the  ground  that  the  allegations  in  the  ai&davita  are  not 
true,  is  decided  on  conflicting  testimony,  the  mling  of  the  trial  ooori 
will  not  be  disturbed  on  Appeal,  nnlesa  the  prepondeimnee  el  •▼ideoea^ 
against  it  ib  olear  and  decisiveii 

HouDAT,  Wbit  of  Attachmbmt  Issubd  OB,  Nov  VoiD^  Whbh. — ^The 
issuance  of  a  writ  of  attachment  on  a  debt  past  due  is  a  purely  minis* 
terial  act,  and  therefore  does  not  fall  within  the  inhibitioB  of  a  statuta 
which  declares  that  no  "Judicial  business  can  be  tnnsaeted  on  Sonday 
er  any  legal  holiday. 

Henry  Nunn^  for  the  plaintiff  in  error. 
21  J.  DoyUf  eofUriJL 

^'^  N0BVAL9  J.  The  defendant  in  error  oommaneed  ai^ 
action  by  attachment  in  the  county  court  of  Greeley  county 
against  plaintiff  in  error  to  recover  the  Bum  of  two  hundred 
and  five  dollars  and  ninety-five  cents  on  a  promieaory  note. 
The  affidavit  for  the  attachment  was  filed  and  the  writiasued 
on  the  first  day  of  September,  1890.  Service  was  had  on  the* 
following  day.  Subsequently  defendant  filed  a  motion  in  the- 
county  court  to  discharge  the  attachment  upon  the  following. 
grounds: 

1.  Because  the  allegations  in  plaintiff's  affidavit  are  inaofr^ 
ficient  to  sustain  the  attachment. 

8.  Because  the  allegations  in  said  affidavits  are  untrueu 

S.  Because  the  writ  of  attachment  was  issued  and  aerved 
on  the  first  day  of  September,  1890|  which  was  a  legal 
holiday. 
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This  motion  was  overraled  by  the  county  courts  and  the 
attachment  suBtained.  Thereupon  the  defendant  prosecuted 
error  to  the  district  court  to  reverse  said  ruling,  which  re- 
sulted in  affirming  the  decision  of  the  county  court. 

The  objections  urged  by  the  plaintiff  in  error,  in  bis  motion 
for  a  dissolution  of  the  attachment,  will  be  noticed  in  the 
order  in  which  they  are  stated  therein. 

The  first  point  made  is  that  the  allegations  in  the  attach* 
ment  affidavit  are  insufficient  to  sustain  the  attachment.  ^'' 
The  following  is  a  copy  of  the  affidavit  upon  which  the  at- 
tachment was  granted,  omitting  caption  and  title  of  the  cause: 

**  Statb  of  Nebraska,  ) 
Greeley  County.        |   **" 

^  Henry  A.  Hill,  being  first  duly  sworn,  says  he  is  the  duly 
anthorized  agent  of  plaintiff;  the  said  plaintiff  makes  oath 
that  the  claim  in  this  action  is  for  two  hundred  and  five  and 
-fif^  dollars,  due  under  contract  on  promissory  notes.  And 
the  said  Henry  A.  Hill  also  makes  oath  that  said  claim  is 
just  and  that  Paulina  A.  Hill,  plaintiff,  ought,  as  he  believes, 
to  recover  thereon  two  hundred  and  five  -ffy  dollars.  He  also 
makes  oath  that  said  defendant,  John  F.  Whipple,  is  about 
to  remove  his  property,  or  a  part  thereof,  out  of  the  jurisdic* 
tion  of  the  court  with  the  intent  to  defraud  his  creditors,  and 
is  about  to  convert  his  property,  or  a  part  thereof,  into  money 
for  the  purpose  of  placing  it  beyond  the  reach  of  his  creditors; 
that  the  said  John  F.  Whipple  has  property  and  rights  in 
action  which  he  conceals,  and  has  assigned,  removed,  and 
disposed  of,  and  is  about  to  dispose  j>f  his  property,  or  a  part 
thereof,  with  the  intent  to  defraud  his  creditors;  and  fraudu* 
lently  contracted  the  debt  for  which  suit  is  brought 

"  H.  A.  Hill. 

^  Subscribed  in  my  presence  and  sworn  to  before  me,  this 
first  day  of  September,  a.  d.  1890.  N.  H.  Parks, 

"  County  Judge.'' 

It  is  contended  that  the  affidavit  is  insufficient,  because  the 
allegation  therein  as  to  plaintiff's  claim  is  not  sworn  to,  either 
by  the  plaintiff  or  her  agent  The  objection  is  not  good. 
True,  the  affidavit  states  ''the  said  plaintiff  makes  oath  that 
the  claim  in  this  action  is  for  two  hundred  and  five  and  ^ffy 
dollars  due  under  a  contract  on  promissory  notes."  But 
immediately  following  said  averment  the  affidavit  contains 
this  language:  '*  And  the  said  Henry  A.  ^'*  Hill  also  makes 
oath  that  said  claim  is  just,  and  that  Paulina  A.  HiU^  plain- 
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tiff,  ought,  as  he  believes,  to  recover  thereon  two  hundred  and 
five  and  -^  dollars,"  from  which  it  sufficiently  appears  that 
the  affiant,  H.  A.  Hill,  makes  oath  to  the  statement  in  the 
affidavit  relating  to  the  nature  of  the  plaintiff's  claim.  A 
printed  form  was  used  in  preparing  the  affidavit,  and,  mani- 
festly, it  was  an  oversight  on  the  part  of  the  draftsman  in  not 
erasing  the  printed  word  *' plaintiff"  and  inserting  the  word 
*'  affiant."  But  the  affidavit  is  not  for  that  reason  defective. 
We  think  it  sufficient  to  support  the  attachment 

In  Janaen  v.  Mundty  20  Neb.  320,  an  affidavit  for  an  attach- 
ment  was  made  by  plaintiffs'  attorney,  wherein  he  swears 
^  that  he  is  the  authorized  attorney  of  the  plaintiffs  in  the 
above-entitled  action;  that  he  has  commenced  an  action," 
etc.  It  was  ruled  that  the  defect  in  omitting  to  state  that 
plaintiffs  commenced  the  action  did  not  render  the  affidavit 
void,  inasmuch  as  it  appeared  from  the  whole  affidavit  that 
the  suit  was  brought  by  the  plaintiffs.  In  principle,  the  case 
at  bar  is  not  distinguishable  from  the  case  cited. 

The  second  objection  is  that  the  facts  stated  in  the  affidavit 
for  the  attachment  are  untrue.  The  defendant  filed  an  affi- 
davit denying  the  grounds  of  the  attachment,  aiid,  on  the 
hearing  of  the  motion  to  dissolve,  numerous  affidavits  were 
filed  in  support  of,  and  in  resistance  of,  said  motion.  From 
an  examination  of  the  several  affidavits  it  appears  that  there 
is  a  sharp  conflict  of  evidence,  but  we  are  convinced  that  a 
preponderance  thereof  supports  the  original  affidavit  for  the 
attachment.  The  rule  long  adhered  to  in  this  court  is,  that 
where  a  motion  to  discharge  an  attachment,  on  the  ground 
that  the  allegations  in  the  affidavits  are  not  true,  is  decided 
upon  conflicting  testimony,  this  court  will  not  disturb  the 
ruling  unless  the  preponderance  of  the  evidence  against  it  is 
clear  and  decisive:  Mayer  v.  Zingre,  18  Neb.  468;  Chimez  v. 
Farringlon,  19  Neb.  44;  ''^^  Holland  v.  Commercial  Bank^  22 
Neb.  571;  Johnson  v.  Steele,  23  Neb.  82. 

The  remaining  question  to  be  considered  is.  whether  or  not 
the  attachment  is  void  because  the  order  was  issued  on  a 
legal  holiday.  The  solution  of  the  question  necessitates  an 
examination  of  two  sections  of  the  statutes. 

By  section  9  of  chapter  41  of  the  Compiled  Statutes  it  is 
provided  that,  *'  The  first  Monday  in  the  month  of  September 
in  each  year  shall  hereafter  be  known  as  ^  Labor  Day '  and 
shall  be  deemed  a  public  holiday,  in  like  manner  and  to  the 
same  extent  as  holidays  provi'ied  for  in  section  eight  (8)  of 
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chapter  forty-one  (41)  of  the  Compiled  Statutes  of  IBS?.**  A 
reference  to  the  calendar  will  discloBe  that  the  first  day  of 
•September,  1890,  on  which  date  the  attachment  in  question 
was  issued,  was  Monday;  therefore,  under  the  foregoing  pro- 
vision, was  a  public  or  legal  holiday.  The  objection  to  the 
issuance  of  the  writ  of  attachment  in  this  case  on  Labor  Day 
Is  based  upon  section  38,  chapter  19,  of  the  Compiled  Statutes, 
which  declares  that,  *'  No  court  can  be  opened,  nor  can  any 
judicial  business  be  transacted,  on  Sunday  or  any  legal  holi- 
-day,  except:  1.  To  give  instructions  to  a  jury  then  deliber* 
ating  on  their  verdict;  2.  To  receive  a  verdict  or  discharge  a 
Jury;  8.  To  exercise  the  powers  of  a  single  magistrate  in  a 
criminal  proceeding;  4.  To  grant  or  refuse  a  temporary  in* 
junction  or  restraining  order.''  The  legislature,  by  the  section 
quoted,  has  prohibited  the  courts  of  the  state  from  being 
opened,  and  from  the  transaction  of  any  judicial  business, 
with  certain  well-defined  exceptions,  on  any  day  declared  by 
statute  to  be  a  public  or  legal  holiday. 

It  will  be  observed  that  the  prohibition  of  the  statute,  so  far 
ms  the  transaction  of  business  on  holidays  is  concerned,  relates 
to  acts  which  in  their  nature  are  purely  judicial,  and  does  not 
apply  to  such  as  are  merely  ministerial.  The  language  of  the 
•ection  is  plain  and  unambiguous,  and  should  not  b^  extended 
bj  judicial  interpretation  beyond  ^^'  the  plain  import  of  the 
words  Qsed.  Had  the  legislature  intended  to  debar  courts 
or  oonrt  officers  from  performing  ministerial  acts  upon  holi- 
days words  suitable  to  express  such  an  intention  would  have 
been  employed.  If  the  trauRaction  of  all  legal  business  was 
forbidden  on  such  days,  as  is  the  case  in  some  of  the  states, 
we  would  grant  that  the  order  in  question  would  be  void;  but 
the  statute  fails  to  so  provide.  It  is  the  opening  of  courts 
and  the  transaction  of  judicial  business  on  legal  holidays 
which  the  law  forbids.  This  intent  is  clearly  manifest.  We 
search  in  vain  for  any  words  which  indicate  a  different  pur- 
pose. The  issuance  or  service  of  legal  process,  such  as  a 
summons,  execution,  or  writ  of  attachment,  is  merely  a  min- 
isterial act,  and  therefore  is  not  within  the  inhibition  of  the 
above  section  of  the  statute,  and  is  valid,  although  done  on  a 
legal  holiday:  Olenn  Y.Eddy,  51  N.J.  L.  255;  14  Am.  St. 
Hep.  684;  Kinney  v.  Emery,  37  N.  J.  Eq.  839;  In  re  Worth- 
ington,  7  Biss.  455:  Weil  v.  Geier,  61  Wis.  414;  Smith  v.  Ihling, 
Al  Mich.  614;  HadUy  v.  Mueeelman,  104  Ind.  459;  Whitney  y. 
Blackburn,  17  Or.  564;  11  Am.  St.  Rep.  857. 
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The  supreme  court  of  New  Jersej,  in  Ohnn  ▼.  Eddy^  61 
N.  J.  L.  255,  14  Aid.  St  Rep.  684,  under  a  statute  quite  dm* 
ilar  to  our  own,  held  that  a  summons  might  be  legally  iasued 
and  served  on  the  day  of  a  general  election,  which  day  is  by 
law  made  a  legal  holiday.  Magie,  J.,  in  delivering  the  opin- 
ion of  the  court,  says:  **  When  the  statute  declares  ibem  to 
be  legal  holidays  it  does  not  permit  a  reference  to  the  legal 
Btatu$  of  Sunday  to  discover  its  meaning,  for  it  proceeds  to 
interpret  the  phrase,  so  far  as  it  is  prohibitory,  by  an  express 
enactment  declaring  what  shall  not  be  done  thereon.  What 
it  thus  expresses  is  prohibited;  what  it  fails  to  prohibit  remaina 
lawful  to  be  done.  The  plain  intent  of  the  statute,  therefore^ 
is  to  free  all  persons,  upon  the  days  named,  from  compulsary 
labor  and  from  compulsory  attendance  upon  courte  as  officers^ 
suitors,  or  witnesses.  Its  true  interpretation  will  Umit  the 
prohibition,  with  respect  to  the  courts,  **^  to  such  actual  ae^ 
sions  thereof  as  would  require  such  attendance." 

In  Weil  V.  Oeter,  61  Wis.  414,  the  supreme  court  of  Wis* 
consin,  in  construing  a  statute  almost  identical  with  the  one 
under  consideration,  held  that  the  issuaneo  of  a  sumnians  by 
a  justice  of  the  peace  on  a  legal  holiday  is  permissible,  be» 
cause  a  ministerial  act.  To  the  same  effect  is  Smith  v.  Ihlimg^ 
47  Mich.  614. 

We  are  convinced  that  a  county  Judge,  in  issuing  an  at» 
tachment,  exercises  no  judicial  functions,  and  such  a  writ  is 
not  void  because  issued  on  a  legal  holiday.  The  oondiwion 
reached  does  not  conflict  with  the  case  of  the  MerchanU*  NaL 
Bank  "V.Jaffray^  36  Neb.  218.  It  was  there  held  that  an  order 
made  by  a  district  or  county  judge  on  a  legal  holiday,  allow- 
ing an  attachment  in  an  action  on  a  debt  not  due,  is  void. 
That  decision  was  placed  upon  the  ground  that  the  granting  of 
such  an  order  is  a  judicial  act.  As  was  said  by  Judge  Post 
in  his  opinion  in  that  case:  *' When  the  application  is  made^ 
the  court  or  judge  muist  determine  judicially  that  the  action 
is  one  of  those  contemplated  by  the  statute,  and  that  the  show-^ 
ing  is  suGQcient  to  entitle  the  plaintiff  to  an  attachment." 

The  issuance  of  a  writ  of  attachment  on  a  debt  past  due,  aa 
already  stated,  is  a  purely  ministerial  act  When  the  proper 
affidavit  and  bond  are  filed  it  is  the  imperative  duty  of  the 
county  judge  to  issue  the  attachment.  He  has  no  discretion 
in  the  matter.  The  judgment  of  the  district  court  ia  rights 
and  is  affirmed. 

The  other  judges  concur. 
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Attaohmsiit— Efvsct  ov  Mistakks  nr  Aftidatit  for.— A  small  mis^ 
take  in  statiDg  the  amount  of  the  debt,  clearly  shown  on  the  face  of  the  affi> 
davit  to  be  a  clerical  error  in  calculating  the  interest,  is  not  fatal  to  th» 
AtUchment:  Raiwwaier  eCe.  Hai  Co.  v.  O^NeeU,  82  Tex.  337.  Defects  in  th» 
affidavit  do  not  render  the  judgment  void,  but  are,  at  most,  errors  onlyt 
SUnner  v.  Moare^  2  Dev.  ft  B.  138;  80  Am.  Dec  155.  An  affidavit  for  at- 
tachment may  be  amended  npon  motion:  Mapk$  v.  Tunit^  11  Hnmph.  108^ 
68  Am.  Dec.  778.    See  the  note  to  Fridenberg  v.  Pierwn,  78  Aol  Deo.  166b 

Appkal— Rbvi£w  Of  JrDOMBMT  Whxrb  Etidxhci  1b  Ck>Mnjoniio. — 
'Where  the  evidence  npon  the  trial  of  an  iasne  of  fact  is  conflicting,  the  da* 
eision  of  the  trial  oonrt  thereon  will  not  be  diatnrbed  by  the  supreme  court, 
if  it  believes  it  to  be  warranted  by  the  testimony:  Alubama  etc  Bjf.  Co,  ▼• 
Bolding,  68  Miss.  255;  30  Am.  St  Rep.  541,  and  note,  with  the  cases  col- 
lected. 

Holidays.  — Mm  I8TXBIAL  Acts  Doni  Thrsron  Arx  Not  Void:  Blanq^ 
r.  Suae,  74  Md.  153;  StaU  v.  Caniy,  41  La.  Ann.  587;  Kigtr  ▼.  CoaU^  18  Ind. 
153;  81  Am.  Dee.  351.  See  the  Bote  to  Story  v.  Bwiot^  18  Am.  Deo.  42S.  and 
the  extended  note  to  CoUman  v.  HemUnont  12  Am.  Deo.  280^  where  th» 
▼aliility  of  judicial  acts  performed  on  Sunday  are  discussed. 


Lincoln  National  Bank  v.  Virgin. 

[W  Nbbeaska,  735.] 

JoiKiUBiiTS  BsTOKB  THX  Issuis,  No  EflTTorPBL  BT. — ^A  judgment  enteredf 
by  a  court  outside  the  issues  submitted  to  its  determinatipn,  stand* 
upon  the  same  footing  as  one  dealing  with  a  subject  matter  which  is  en*^ 
tirely  foreign  to  its  jurisdiction,  and  is  therefore  a  nullity. 

JuDGiiBMT  BT  DEFAULT,  What  Is  Apmiti'BD  BT. — ^Thc  general  rule  that  a. 
default  is  an  admimion  of  such  facts  only  as  are  properly  alleged  in  tha 
petition  or  complaint  is  subject  to  the  exception,  that  where,  in  a  fore- 
cloenre  or  other  kindred  proceeding,  a  defendant,  who  is  called  upon  to- 
disclose  his  supposed  but  unknown  interest  in  the  subject  of  the  action^ 
makes  default  he  will  be  held  to  have  admitted  that  his  interest  thereii^ 
is  subordinate  to  that  of  the  plaintiffl 

JVDOMXRT  BT  DxFAVLT  IH  FOREOLOSUBI  SVIT    HOW  FaB  AB  EsTOPPBL.— ^ 

A  default  by  a  junior  mortgagee,  against  whom  relief  is  sought  in  fore- 
closure proceedings,  under  an  allegation  that  he  has  some  unknown  in- 
terest in  the  premises,  which  it  is  prayed  that  he  may  be  compelled  to- 
set  up,  or  be  forever  debarred  from  asserting,  is  merely  an  admission 
that  the  plaintiff  in  such  proceedings  has  a  good  cause  of  action,  and 
will  not  estop  the  junior  mortgagee  from  subsequently  enforcing  his  owa 
lien  in  a  suit  against  the  mortgagor. 

Narval  Brothers  and  Lowleyy  for  the  appellant. 

Colman  and  Colman^  Oeorge  B,  France^  and  D.  C  MeKUlip^ 
contra. 

^**  Post,  J.    This  action  was  commenced  in  the  district 
court  of  Beward  county,  to  foreclose  two  mortgages  ezecotecl 
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by  A.  C.  Virgin  and  wife,  on  the  twenty-fourth  day  of  Septem* 
ber,  1888,  to  the  Merchants'  Bank  of  Utica,  to  secure  payment 
of  tt  note  of  the  mortgagors  of  that  date,  for  two  thousand  fiye 
hundred  dollars,  due  six  months  after  date.  It  is  alleged  in 
the  petition  that  said  note  and  mortgages  were  assigned  by 
the  Merchants'  Bank  to  the  plaintiff  for  value,  before  maturity. 
Upon  a  hearing  before  the  district  court,  all  of  the  defendants 
being  in  default  except  Severin  and  Schark,  a  decree  of  fore- 
closure was  entered  as  prayed  upon  the  mortgage  described  in 
the  second  cause  of  action,  but  as  to  the  first  cause  of  action, 
viz.,  the  mortgage  covering  the  west  half  of  the  southwest  quar- 
ter of  section  20,  township  11,  range  1  east,  there  was  a  finding 
for  the  answering  defendants,  and  a  decree  dismissing  the  pe- 
tition, from  which  the  plaintiff  has  appealed.  The  execution 
of  the  mortgage  for  the  consideration  alleged  by  Virgin  and 
wife,  who  were  at  the  time  the  legal  and  equitable  owners  of 
the  property,  is  not  denied. 

The  defendants  above  named,  by  their  answer,  deny  the  aa- 
eignment  of  the  note  and  mortgage  to  the  plaintiff,  and  allege 
that  the  Merchants'   Bank  is  still  the  owner  and   holder 
thereof.     They  further  allege  that  they  are  the  owners  in  fee 
eimple  of  said  property,  by  deed  from  Virgin  ^•'^  and  wife 
bearing  date  of  August  — ^  1889;  that  on  the  sixteenth  day  of 
March,  1889,  one  Neir,  the  holder  of  a  prior  mortgage  upon 
said   premises,  which  was  executed   March  12,  1887,  com* 
menced  thereon  an  action  of  foreclosure  in  the  district  court 
of  Seward  county,  to  which  the  Merchants'  Bank  of  Utica, 
wlnle  still  owning  and  holding  the  note  and  mortgage  in  con* 
troversy,  was  made  a  party  defendant,  but  made  default;  that 
upon  a  final  hearing  in  said  action  there  was  a  finding  and 
decree  for  the  defendants  Virgin  and  wife  against  the  Mer- 
chants' Bank  as  to  the  mortgage  now  in  question,  and  a 
tlecree  declaring  it  void  as  to  the  land  in  controversy,  by 
reason  of  which  the  Merchants'  Bank,  and  the  plaintiff,  as  its 
assignee,  are  now  estopped  as  against  them  to  assert  any  claim 
iinder  or  by  reason  of  the  mortgage  described  in  the  petition. 

For  a  second  defense  it  is  alleged  that  the  defendants  por* 
cluised,  for  value,  in  good  faith,  relying  upon  the  representa* 
tions  of  the  Merchants'  Bank  that  it  claimed  no  interest  in, 
or  lien  upon,  the  land  in  controversy  by  virtue  of  the  mort- 
gage upon  which  tliis  action  is  based.  

The  reply  is,  in  effect,  a  general  denial. 

The  evidence  with  respect  to  the  date  of  the  assignment  of 
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the  note  and  mortgage  is  yolnminous  and  conflicting,  but  in 
Tiew  of  our  conclusion  upon  the  other  propositions  it  is  un» 
necessary  to  critically  examine  that  question. 

The  plea  of  re$  judicata  is  clearly  insufficient  as  a  defense. 
The  decree  relied  on,  assuming  that  it  is  a  determination  ia 
favor  of  Virgin  and  wife  that  the  mortgage  under  considera* 
tion  is  not  a  lien  upon  the  premises,  is  not  responsive  to  any 
claim  or  allegation  in  any  pleading  before  the  court,  and  is 
for  that  reason  coram  non  judice*  The  petition  filed  by  Neir 
contained  the  following  allegation  only  with  reference  to  the 
Merchants'  Bank:  ^^The  defendant,  the  Merchants*  Bank  of 
Utica,  has,  or  claims  to  have,  some  lien  or  interest  in  said 
premises,  the  nature  of  which  is  to  plaintiff  unknown,  but 
plaintiff  avers  that  the  ^'®  same  is  subordinate  and  junior 
to  plaintiff's  claim,  and  plaintiff  asks  that  it  may  be  com* 
pelled  to  set  the  same  up,  or  be  forever  barred  from  asserting 
the  same."  The  foregoing  allegation  is  followed  by  a  prayer 
for  an  accounting,  order  of  sale,  and  deficiency  judgment.  In 
that  proceeding,  as  already  said.  Virgin  and  wife,  as  well  as 
the  Merchants'  Bank,  made  default.  In  the  decree,  which  is 
in  the  ordinary  form,  immediately  following  the  finding  for 
the  plaintiff  therein,  is  the  entry  upon  wliich  defendants  rely, 
viz:  *^The  court  further  finds  that  the  defendant,  the  Mer- 
chants' Bank  of  Utica,  has  no  right,  title,  or  interest  in  the 
land  in  controversy  herein." 

This  case  rests  upon  an  entirely  different  principle  from 
those  cases  in  which  the  court  had  acquired  jurisdiotion  over 
the  subject  of  the  judgment  or  decree.  In  such  cases  the  de- 
termination of  the  court,  however  erroneous,  can  be  called  in 
question  only  by  direct  proceedings.  We  are  aware  that  Mr. 
Freeman  in  his  work  on  Judgments,  section  135  a,  expresses 
a  preference  for  the  view  that  a  judgment  is  erroneous  merely, 
and  not  necessarily  void,  although  not  responsive  to.  any  issue 
of  law  or  fact.  We  are,  however,  unable  to  perceive  wherein 
a  judgment  entered  by  a  court  confessedly  outside  of  the  issues 
submitted  for  its  determination  can  be  Said  to  rest  upon  any 
other  or  different  principle  than  one  in  which  the  subject 
matter  is  entirely  foreign  to  the  jurisdiction  conferred  upon 
it.  In  the  language  of  the  supreme  court  of  Ohio,  in  Spoor$ 
y.  Coen^  44  Ohio  St  497,  "a  judgment  by  a  court  of  compe- 
tent jurisdiction  in  a  case  before  it,  however  erroneously  that 
jurisdiction  may  have  been  exercised,  is  one  thing,  and  a 
judgment  by  a  court  of  like  jurisdiction  in  a  case  not  before  it. 
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IF  another  and  quite  a  different  tbing.  In  Sheldon  r.  Newton, 
-S  Ohio  St.  494,  Judge  Ranney  usea  this  language:  "  It  ia  coram 
Judice  whenever  a  cause  is  presented  that  brings  this  power 
into  action.  But  before  the  power  can  be  affirmed  to  exist 
it  must  be  made  to  appear  that  the  law  bas  given  the  ^**  tri* 
bunal  capacity  to  entertain  the  complaint  against  tbe  person 
or  thing  sought  to  be  charged  or  affected;  that  sucb  complaint 
has  actually  been  preferred,"  etc.  Tbe  distinction  above  noted 
is  abundantly  sustained  by  authority:  See,  in  addition  to  cases 
•cited,  Strobe  v.  Downer,  13  Wis.  11;  80  Am.  Dec.  709;  Btraighi 
T.  Harris,  14  Wis.  509;  Lewis  v.  Smith,  9  N.  Y.  502;  61  Am. 
Dec.  706;  Williameon  v.  Probaseo,  8  N.  J.  Bq.  671;  SUeU  v. 
Talmer,  41  Miss.  89;  Amietrong  v.  Barton,  42  Miss.  £06;  1 
Black  on  Judgments,  183,  184. 

There  is  no  doubt  of  the  jurisdiction  of  a  court  of  equity 
upon  proper  pleadings  in  a  foreclosure  proceeding  to  deter* 
cnine  the  rights  of  all  parties  thereto  with  respect  to  tbe  sub* 
ject  to  the  controversy,  whether  plaintiffs  or  defendants.  But 
the  power  to  conclude  parties  not  claiming  adversely  to  the 
plaintiff,  whether  subsequent  mortgagees,  or  mortgagor  and 
mortgagee,  so  as  to  prevent  them  from  afterwards  asserting 
their  rights  as  against  each  other,  depends  upon  whether 
«uch  power  has  been  invoked  by  one  or  more  of  the  parties 
thus  interested.  In  the  judgment  pleaded  as  a  bar  in  this 
case,  the  only  relief  sought  was  the  foreclosure  of  the  Neir 
mortgage.  In  his  petition  the  plaintiff  therein  alleged  in 
effect  that  this  mortgage  was  the  prior  lien.  That  was  a 
proposition  which  the  Merchants'  Bank  could  not  controvert. 
It  is  true  it  might  have  answered  (assuming  that  it  was  still 
the  owner  of  the  mortgage),  and  by  cross-bill  secured,  an 
accounting  and  decree  against  the  mortgagors,  and  an  order  for 
payment  from  the  proceeds  of  the  mortgaged  property  after 
tlie  satisfaction  of  the  prior  lien.  The  general  rule  is  that  a 
default  is  an  admission  of  such  facts  only  as  are  properly 
alleged  in  the  petition  or  complaint:  Herman  on  Estoppel, 
sec.  53.  A  recognized  exception,  however,  is  that  where,  in 
n  foreclosure  or  other  kindred  proceeding,  a  defendant  who  is 
<;alled  upon  to  disclose  his  supposed,  but  unknown,  interest 
in  the  subject  of  the  action  makes  default,  he  will  be  held 
thereby  to  have  admitted  that  his  interest  therein  is  subordi- 
nate to  ^^^  that  of  the  plaintiff:  Barton  V.  Anderson,  104 
Ind.  678.  The  Merchants'  Bank,  by  its  default,  mupt  be  held 
to  have  confessed  the  cause  of  action  of  the  plaintiff  therein^ 
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and  to  that  extent  tbe  decree  is  conclaeiye.  But  the  question 
of  the  validity  of  the  mortgage  now  under  consideration,  as 
«  second  lien,  was  not  presented  by  the  petition,  and  the 
bank,  aslft  defendant  in  that  action,  was  justified  in  assum* 
ing  that  Neir,  the  plaintiff,  was  merely  seeking  to  assert  his^^. 
own  lien.  The  judgment  described  in  the  answer  not  being  \ 
conclusive  as  against  the  Merchants'  Bank,  it  follows  that 
the  question  of  the  good  faith  of  the  assignment  of  the  mort* 
gage  to  the  plaintiff  is  not  material:  iJcWilliams  v.  Btidges^ 
7  Neb.  419. 

2.  The  plea  of  estoppel  in  pai$  is  not  sustained  by  the  proofs. 
Kot  only  was  the  mortgage  to  the  Merchants'  Bank  of  record 
and  unsatisfied  in  Seward  county,  but  the  answering  defend- 
ants are  conclusively  shown  to  have  had  actual  notice  of  it, 
and  to  have  taken  counsel  as  to  its  validity.  One  of  them, 
Mr.  Severin,  on  his  cross-examination,  admits  that  previous 
to  the  purchase  of  the  land  he  had  a  conversation  with  refer- 
once  to  the  mortgage  in  question  with  Mr.  Hurlburt,  presi- 
dent of  the  bank,  in  which  he  was  informed  by  the  latter  that 
said  note  and  mortgage  hnd  been  pledged  to  the  plaintiff 
berein  for  money  advanced  by  it.  He  testifies,  among  other 
thingF,  as  follows: 

Q.  You  know  at  the  time  you  bought  the  land  that  he  had 
put  up  these  notes  at  the  Lincoln  National  Bank  before  you 
took  the  deed  and  paid  the  money? 

A.  The  abstract  showed  the  mortgage  on  it. 

Q.  Notwithstanding  that  decree,  Mr.  Hurlburt  told  you  that 
he  had  put  that  mortgage  up  at  the  Lincoln  National  Bank? 

A.  He  said  he  had  put  it  up  as  collateral  security. 

Q.  You  knew  that  when  you  bought  the  land? 

A.  Yes,  sin 

^^^  It  is  very  evident  that  the  defendants  were  fully  aware  • 
of  the  facts  with  reference  to  the  mortgage,  and  purchased 
the  property  in  the  mistaken  belief  that,  by  reason  of  the 
decree  above  referred  to,  it  was  no  longer  a  lien  thereon — a 
olaira  which,  so  far  as  t]ie  record  discloses,  had  never  been 
made  by  their  grantors.  Tlie  court  therefore  erred  in  dismiss- 
ing the  petition  of  the  plaintiff*  The  decree  of  the  district 
oourt  will  be  reversed,  and  the  case  remanded,  with  instruc- 
tions to  enter  a  decree  of  foreclosure  in  accordance  with  tbe 
prayer  of  the  petition. 

Reversed  and  remanded. 

The  other  judges  concur. 
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JuDOMSNTS  BT  DiFAULT— WHikT  AsHiTrBD  BT. — A  jodgment  by  defaulv 
after  tenrioe  of  miminoiis  and  oomplaint»  and  failure  to  answer,  admito  tho 
truth  of  every  material  allegatioii  in  the  complaint:  Philbriek  ▼.  0*Conmor,  IS 
Or.  16;  8  Am.  8t  Rep.  139,  and  note;  Garrard  ▼.  Dollar^  4  Jonee,  175;  67 
Am.  Deo.  87  L  A  defanlt  ie  a  mere  admission  of  the  cause  of  aofion«  leaving 
the  rights  of  the  parties  to  be  determined  upon  the  defendant's  motion  ta 
be  heard  in  damages:  Welch  t.  Wadtworth^  30  Conn.  149;  79  Am.  Dec  236^ 
and  note. 

JUDOMBKTB  BT    DsTikULT  IB    FORBOLOSURB    ProCBEDI1I08.~CoHCLUSITB- 

BBSS  OB:  See  O'Brien  t.  MofiU,  133  Ind.  660;  36  Am.  St.  Bep.  666»  and 
note. 

It  is  true  thai  in  section  135  a  of  Freeman  on  Judgments  the  anthor  "ex- 
presses a  preference  for  the  Tiew  that  a  judgment  is  erroneous  merely,  and 
not  necessarily  Toid,  although  not  responsiTe  to  any  issue  of  law  or  of  faci."* 
The  matter  there  under  coDsideratioo,  however,  was  a  mere  matter  of  prao- 
tioe,  and  the  Judgments  referred  to  were  those  based  upon  a  complaint  ad^ 
quate  to  sustain  them,  but  to  which  the  defendant  had  failed  to  respond 
either  by  demurrer  or  answer.  We  have  no  doubt  that  the  mere  failure  to 
form  an  issue  when  one  is  tendered  by  the  complaint  oannot  make  the  judg- 
ment Toid.  If  such  were  the  case,  ss  stated  in  that  section,  "  the  power  of 
the  judiciary  could  and  would  be  entirely  evaded  by  defendant's  neglecting  to 
interpose  any  defense,  for  it  is  only  by  such  interposition  that  an  issue  can 
be  formed."  The  matter  under  diBCUssion  in  the  principal  case  was  not,  sa 
we  understand  it,  the  result  of  the  failure  of  the  defendant  to  raise  an 
issue  by  his  neglect  to  answer  or  demur  to  the  complaint.  The  defect  in 
the  decree  relied  on  was  that  it  extended  entirely  beyond  any  issue  tendered 
by  the  complaint  or  other  pleadings.  That  subject  is  not  considered  at 
section  135  a  of  Freeman  on  Judgments,  but  did  receiTO  attention  at  section 
120  c  of  the  same  volttme,  in  which  it  was  said  that  "  in  soma  instances 
courts  have  undertaken  to  decide  questions  not  involved  in  the  suit  or  action 
before  them,  and  to  grant  relief  thereon,  and  their  judgments  have  been 
assailed  for  that  reason,  and,  to  the  extent  which  they  departed  from  the 
matters  embraced  in  the  record,  they  have  been  denied  effect.**  The  same 
matter  received  further  attention  from  the  same  author  in  the  note  to  FaU$ 
▼.  Wriffht,  55  Ark.  562,  29  Am.  St  Hep.  78,  in  which  attention  was  called  to 
the  fact  that  the  case  of  Reynolds  ▼.  Stockton,  43  N.  J.*£q.  11,  3  Am.  St. 
Rep.  305,  had  been  taken  by  a  writ  of  error  to  the  supreme  court  of  tho 
United  S(kates,  and  an  opinion  there  rendered  in  harmony  with  the  deciaioa 
of  the  state  court,  and  extracts  were  given  from  the  opinion  of  Mr.  Justice 
Brewer  of  the  supreme  court  of  the  United  States  in  that  case.  These  ex- 
tracts need  not  here  be  repeated;  it  is  sufficient  to  say  that  they  are  in 
Wnony  with  the  deeision  in  the  principal  cass^  and  with  the  rule  as  statad 
n  section  120  o  of  Freeman  on  JudgoMnts. 
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Spellman  v.  Lincoln  Eapid  Transit  Co. 

[»Nbbbasxa«890.] 

Atrbr  Railway  Compaii»8»  Degbu  of  Carb  Required  ov,^  nr  Oar- 
RiAGS  07  PAS8XHGER8. — A  Street  nilway  company  is  bound  to  exeroiM 
the  ntmoBt  skill,  diligence,  and  haman  foresight  in  conveying  its  passen* 
gers,  and  is  liable  for  slight  negligence. 

flTRBvr  Railway  Companibs— NvaLiosNCB  Pebscmkd  From  HAFPRNiNa 
07  Accident — Burden  of  Proof. — In  an  action  against  a  street  raiU 
way  company  for  personal  injuries  caused  by  the  derailment  of  a  car, 
the  burden  of  proof  lies  on  the  carrier  to  rebut  the  presumption  pi  negli- 
gence which  is  raised  by  the  occurrence  of  such  an  accident,  by  showing 
that  it  was  produced  by  causes  wholly  beyond  his  control,  and  that  h« 
has  not  been  guilty  of  the  slightest  negligence  contributing  thereto,  and 
that,  by  the  exercise  of  the  utmost  human  care,  diligence,  and  foresight, 
the  casualty  could  not  hare  been  preTcnted. 

Charles  A.  BurkCy  and  8team$  and  Strode^  for  the  plaintiff 
in  error. 

Webster^  Rose^  and  FMerdickj  contra, 

••^  Ragan,  C.  ThomaB  Spellman  brought  suit  in  the  difl- 
trict  court  of  Lancaster  county,  Nebraska,  against  the  Lincoln 
Rapid  Transit  Company,  alleging  that  it  was  a  corporation 
owning  and  operating  a  street  railroad  in  the  city  of  Lincoln, 
and  that  on  the  23d  of  May,  1800,  while  he,  Spellman,  was  a 
passenger  upon  one  of  the  transit  company's  cars,  the  defend-* 
ant,  its  agents  and  servants,  so  negligently  and  carelessly 
used,  managed,  and  controlled  the  said  car  and  the  engine  by 
which  it  was  drawn,  and  so  negligently  and  carelessly  man* 
aged,  used,  looked  after,  and  repaired  said  road  and  the  tracks 
and  switches  connected  therewith,  that  the  car  in  which  the 
plaintiff  was  carried,  and  the  engine  drawing  the  same,  were 
allowed  to  run  off  the  track;  that  in  consequence  of  the  car 
running  off  the  track  plaintiff  was  thrown  with  great  force  and 
violence  against  the  seat  and  the  railing  thereof  in  front  of  him, 
and  then  back  on  the  seat  and  edges  thereof  behind  him,  and 
was  thereby  permanently  injured,  and  that  the  plaintiff  was 
careful  and  did  not  contribute  to  the  injury  in  any  degree  what- 
tever,  and  prayed  for  damages  against  the  transit  company. 

The  answer  of  the  defendant  denied  all  negligence  of  ^** 
itself  or  servants;  admitted  that  the  car  was  derailed  as 
claimed  by  the  plaintiff;  denied  that  the  plaintiff's  injuries 
were  permanent,  and  alleged  that  the  plaintiff  was  suffering 
from  a  rupture  of  old  and  long  standing.  To  this  there  was 
a  reply,  consisting  of  a  general  denial,  by  the  plaintiff. 

AM.  ST.  KBP..  Vou  XXXTUL  -  tf 
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There  was  a  trial  to  the  jury,  and  a  verdict  for  the  transit 
company,  and  Spell  man  brings  the  case  here  on  error. 

On  the  trial  it  was  admitted  that  the  transit  company  was 
a  corporation  and  engaged  in  the  Garr3nng  of  paseengen  for 
hire.  There  was  no  pleading  or  proofs  that  Spellman  was 
guilty  of  any  contributory  negligence  whatever.  The  motive 
power  of  the  cars  was  a  dummy  steam  engine.  The  evidence 
in  the  record  does  not  afford  any  precise  explanation  fw  the 
caufte  of  the  car's  leaving  the  track. 

Th^  trial  judge,  at  the  request  of  the  transit  company,  gave 
the  jury  the  following  instruction: 

^*While  it  is  the  duty  of  the  defendant,  as  a  carrier  of  pas- 
sengers, to  exercise  proper  care  for  their  safety,  yet  the  de- 
fendant is  not  a'n  insurer  of  the  safety  of  its  passengers  and 
not  liable  to  them  for  injuries  resolting  from  such  defects  in 
its  means  of  transportation  as  could  not  have  been  guarded 
against  by  the  exercise  of  care  on  its  part,  and  which  are  not 
due  in  any  way  to  negligence  on  its  part. 

"The  test  of  negligence  in  such  cases  is  whether  the  defects 
ought  to  have  been  observed  practically  and  by  the  use  of  or- 
dinaiy  and  reasonable  care." 

The  giving  of  this  instruction  is  here  assigned  for  error.  It 
will  be  observed  that  the  test  submitted  by  the  learned  judge 
*to  the  jury  was  whether  the  transit  company  used  ordinary 
and  reasonable  care.  The  defendant  in  error  was  a  common 
carrier  of  passengers  for  hire,  and  the  question  to  be  deter- 
mined in  passing  upon  the  correctness  of  this  instruction  is, 
what  degree  of  care  is  due  from  a  common  carrier  of  passen- 
gers to  its  passengers? 

In  2  Rorer  on  Railroads,  page  1484,  it  is  said:  "  For  inju« 
ries  occasioned  by  negligence,  street  railways  are  liable,  *•• 
as  others  are,  upon  common-law  principles,  and  no  more  so." 
And  on  page  1436  the  same  authority  says:  **The  company 
is  bound  to  the  highest  degree  of  care  and  utmost  diligence  to 
prevent  their  (passengers)  injury."  To  the  same  effect,  see 
Shearman  and  Redfield  on  Negligence,  sec.  226. 

In  Smith  v.  St.  Paul  etc.  By.  Co.j  82  Minn.  1,  50  Am.  Rep. 
550,  tlie  court  say:  "Street  railway  companies,  as  carriers  of 
passengers  for  hire,  are  bound  to  exercise  the  highest  degree 
of  care  and  diligence  consistent  with  the  nature  of  their  un- 
dertaking, and  are  responsible  for  the  slightest  negligence." 

In  Sales  v.  Western  Stage  Coach  Co.y  4  Iowa,  647,  the  rule 
is  thus  laid  down:  *'  Carriers  of  passengers  for  hire  are  bound 
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to  exercise  the  utmost  skill  and  prudence  in  conveying  their 
passengers,  and  are  responsible  for  the  slightest  negligence  or 
-want  of  skill  in  either  themselves  or  their  servants'^:  See  also 
£once  V.  Duhuqu$  Street  By.  Co.^  68  Iowa,  278;  86  Am.  Bep. 
:221. 

In  Derwori  ▼.  Loomer^  21  Conn.  245,  the  supreme  court  of 
that  state  laid  down  the  rule  thus:  ^  In  the  case  of  common 
•carriers  of  passengers,  the  highest  degree  of  care  which  a 
t^aeonable  man  would  use  is  required  by  law." 

This  is  also  the  doctrine  of  the  supreme  court  of  California. 
See  Wheaton  v.  North  Beaeh  etc.  R  R.  Co.^  86  Cal.  590,  where 
it  is  said:  ^  Passenger  carriers,  by  their  contract,  bind  them* 
€clves  to  carry  safely  those  whom  they  tnke  into  their  coaches 
or  cars,  as  far  as  human  foresight  will  go;  that  is,  for  the  ut- 
most care  and  diligence  of  very  cautious  persons." 

This  is  also  the  rule  in  New  York.  Bee  Maverick  v.  Eighth 
Ave.  R  R.  Co.y  86  N.  Y.  878,  where  it  is  said :  *^  Passenger 
carriers  bind  themselves  tot^arry  safely  those  whom  they  take 
into  their  coaches,  to  the  utmost  care  and  diligence  of  very 
cautious  persons":  See,  also,  Carroll  v.  Staten  Island  R,  R.  Co.^ 
«8  N.  Y.  126;  17  Am.  Bep.  221. 

This  is  also  the  doctrine  of  the  supreme  court  of  Colorado: 
flee  Denver  etc.  Ry.  Co.  v.  Woodward,  4  Col.  1. 

^^*  This  is  the  doctrine  of  the  supreme  court  of  the  United 
States.  In  Philadelphia  etc.  R,  R.  Co.  v.  Derby,  14  How.  485, 
it  i3  said:  **When  carriers  undertake  to  convey  persons  by 
the  powerful,  but  dangerous,  agency  of  steam  public  policy 
and  safety  require  that  they  be  held  to  the  greatest  possible 
cnre  and  diligence."  This  doctrine  is  reaffirmed  by  the  same 
court  in  Steamboat  New  World  v.  King,  16  How.  469.  See 
these  cnRes  cited  and  approved  in  Indianapolis  etc.  R.  R.  Co.  y. 
Horst,  93  U.  S.  291,  where  the  court  say,  in  reviewing  the 
cases  cited  above:  ^' We  desire  to  reaffirm  the  doctrine,  not 
only  as  resting  on  public  policy,  but  on  sound  principles  of 
law."  They  also  cite  New  York  etc.  iJ.  R.  Co.  v.  Lockwood,  17 
Wall.  357,  and  quote  and  affirm  that  case  as  saying:  **  The 
highest  degree  of  carefulness  and  diligence  is  expressly  ex* 
acted."  Continuing  the  court  say:  ''The  standard  of  duty 
should  be  according  to  the  consequences  that  may  ensue  from 
carelessness.  The  rule  of  law  has  its  foundation  deep  in  pub- 
lic policy.  It  is  approved  by  experience  and  sanctioned  by  the 
plainest  principles  of  reason  and  justice.  It  is  of  great  ia> 
porlance  that  courts  of  justice  should  not  relax  it    The  terms 
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ia  question  do  not  mean  all  the  care  and  diligence  tLelmman 
mind  can  conceive  of,  nor  each  as  will  render  the  transportar 
tion  free  from  any  possible  peril,  nor  such  as  woald  drive  the 
carrier  from  his  business;  but  it  does  empbaticallj  require 
everything  necessary  to  the  security  of  the  passenger,  and 
reasonably  consistent  with  the  business  of  the  carrier  and  the 
means  of  conveyance  employed. 

**  The  rule,  as  gathered  from  the  foregoing  authorities,  re* 
quires  that  a  common  carrier  of  passengers  shall  exercise 
more  than  ordinary  care;  it  requires  the  exercise  of  extra, 
ordinary  care;  the  exercise  of  the  utmost  skill,  diligence,  and 
human  foresight;  and  makes  the  carrier  liable  for  the  slight- 
est negligence/' 

It  follows  from  the  foregoing  that  the  giving  of  the  instruo* 
tion  complained  of  was  error. 

®**  Spellraan  also  assigns  as  error  the  giving  by  the  court 
below,  at  the  request  of  the  transit  company,  instructions 
numbers  2  and  3.    They  are  as  follows: 

''2.  If  the  jury  find  from  the  evidence  that  the  defendant 
constructed  and  laid  its  track  in  a  proper  manner,  and  had 
the  same  made  safe  and  in  good  condition  at  the  place  of  the 
accident  complained  of  before  it  was  put  into  use,  and  from 
time  to  time  since,  at  reasonably  short  intervals,  had  the 
same  inspected  and  repaired  by  competent  track-men,  spe- 
cially employed  for  that  purpose,  and  that  the  car  upon  which 
the  plaintiff  was  riding  at  the  time  of  the  accident  was  de- 
railed without  any  fault  or  neglect  of  the  person  or  persons 
in  charge  thereof  for  defendant,  and  the  same  is  not  shown  to 
have  been  caused  by  any  defect  in  said  road  or  car,  then  the 
plaintiff  could  not  recover  for  any  injuries  caused  thereby, 
and  the  jury  should  find  for  the  defendant 

*'3.  Unless  the  jury  find  that  the  cause  of  the  accident  was 
some  definite  and  proven  defect  of  defendant's  road,  engines, 
or  cars,  or  negligence  on  the  part  of  defendant's  employees  in 
operating  the  same,  and  could  have  been  avoided  by  exercise 
of  proper  care  in  inspection  and  repair  and  operation,  then 
the  jury  will  find  for  the  defendant.  The  mere  fact  that  the 
defendant's  car  left  the  track,  and  that  plaintiff  thereby  eus* 
tained  injury,  is  not  sufficient  to  sustain  a  verdict  for  the 
plaintiff.  To  find  a  verdict  for  the  plaintiff  the  jury  must 
find  that  the  defendant  was  in  some  way  negligent  in  the  care 
of  its  track  or  the  running  of  its  train,  and  the  accident  was 
caused  by  such  negligence.'' 
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We  shall  consider  these  two  instroctions  together*  The 
court,  in  effect^  told  the  jury  by  these  instructions  that,  though 
Spellman  might  have  been  injured  by  the  derailing  of  the 
car,  that  fact  did  not  raise  a  presumption  of  negligence  against 
the  transit  company;  and  further,  it  put  the  burden  on  Spell, 
man  of  proving  the  particular  cause  of  the  derailment  of  the 
car. 

^^  In  2  Borer  on  Bailroads,  page  1434,  it  is  said :  "In  actions 
against  •  •  •  •  (street  railways)  for  personal  injuries  caused 
by  the  cars  leaving  the  track,  the  burden  of  proof  is  on  the 
company  to  show  that  there  was  no  fault  or  want  of  care  on 
its  part":  See  the  same  doctrine  in  Patterson's  Bailway  Com- 
pany Accident  Law,  sec.  439. 

The  supreme  court  of  the  United  States  in  Stoles  v.  Saltonr 
ttaUy  13  Pet  181,  decided:  "In  an  action  against  the  owner 
of  a  stage-coach  used  for  carrying  passengers  for  an  injury 
sustained  by  one  of  the  passengers  by  the  upsetting  of  the 
coach,  the  owner  is  not  liable,  unless  the  injury  of  which  the 
plaintiff  complains  was  occasioned  by  the  negligence  or  want 

<of  proper  skill  or  care  in  the  driver  of  the  carriage The 

fact  that  the  carriage  was  upset  •  •  •  •  is  j9rtma/acte  evidence 
ihat  there  was  carelessness  or  negligence  or  want  of  skill  upon 
the  part  of  the  driver,  and  casts  upon  the  defendant  the  bur* 
4len  of  proving  that  the  injury  was  not  occasioned  by  the 
•driver's  fault''  This  case  was  affirmed  by  the  same  court  in 
New  Jersey  R.  R.  Co.  v.  Pollard,  22  Wall.  841. 

In  Railroad  Co.y.  Walrath,  38  Ohio  St  461,  48  Am.  Bep. 
433,  the  supreme  court  of  Ohio  thus  announces  the  rule:  **0n 
proof  of  injury  sustained  by  a  passenger  on  a  railroad  train 
by  the  falling  of  a  berth  in  a  sleeping-car,  and  that  the  pas- 
senger was  without  fault,  a  presumption  arises,  in  the  absence 
of  other  proof,  that  the  railroad  company  is  liable";  citing 
«nd  affirming  JrOTi  Ry.  Co,  v.  Mowery^  86  Ohio  St  418,  88 
Am.  Bep.  597. 

The  supreme  court  of  Colorado  in  Denver  etc*  Ry*  Co.  ▼• 
Woodward,  4  CoL  1,  adopted  the  rule  in  this  language:  ^If  a 
passenger  is  killed  in  consequence  of  the  overturning  of  a  cart 
«  presumption  arises  that  the  casualty  was  the  result  of  negli- 
gence, but  such  presumption  may  be  rebutted." 

The  supreme  court  of  Minnesota  in  Smith  v.  St.  Paid  etc. 
Ry.  Co^  82  Minn.  1,  60  Am.  Bep.  560,  formulates  the  rule  aa 
follows: 

MY  **  Where  an  injury  occurs  to  a  passenger  through  a  de* 
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feci  in  the  construotlon,  or  working,  or  management  of  the- 
vehicle,  or  any  thing  pertaining  to  the  service  which  the  carrier 
ought  to  control,  a  presumption  of  negligence  ariaee  from  th» 
happening  of  the  accident,  and  upon  such  proof  the  bnrdea 
will  devolve  upon  the  defendant  to  exonerate  bimaelf  bjr 
showing  the  existence  of  causes  bejond  his  oootrol,  nnleea 
evidence  thereof  appears  as  part  of  the  plaintiffs  case." 

In  the  course  of  the  opinion  the  learned  judge  who  deliv* 
ered  it  said:  ''The  severe  rule,  which  enjoins  upon  the  car- 
rier such  extraordinary  care  and  diligence,  is  intended,  for 
reasons  of  public  policy,  to  secure  the  safe  carriage  of  pas- 
sengers, in  so  far  as  human  skill  and  foresight  can  affect  suck 
result.  From  the  application  of  this  strict  rule  to  carriers,  it 
naturally  follows  that  where  an  injury  occurs  to  a  paaaenger 
through  a  defect  in  the  construction,  or  working,  or  manage- 
ment of  the  vehicle,  or  any  thing  pertaining  to  the  aarvice,. 
Which  the  carrier  ought  to  control,  a  presumption  of  negli- 
gence arises.  The  rule  is  therefore  frequently  stated,  ia  gen- 
eral terms,  that  negligence  on  ib%  part  of  the  oarrier  may  bo 
presumed  from  the  mere  happening  of  the  accident.  Tho^ 
reason  of  the  rule  seems  to  be  that  from  the  very  nature  oi 
things  the  means  of  proving  the  specific  facts  are  more  in 
tlie  power  of  the  carrier.  The  latter,  owning  the  property^ 
and  controlling  the  agencies,  is  presumed  to  have  peculiarly 
within  his  oi9n  knowledge  the  cause  of  the  accident,  which 
he  might  be  interested  to  withhold,  and  might  himself  be 
unable  to  prove." 

Such  is  the  doctrine  of  the  supreme  court  of  Illinois  as  ex- 
pressed by  that  court  in  Peoria  $te,  R.  R,  Co.  v.  ReynddB^  8& 
111.  418,  where  it  is  said:  *^ Where  a  railway-car  is  thrown 
from  the  track,  whereby  a  passenger  for  hire  is  injuredi  tho 
presumption  is  that  the  accident  resulted  either  from  the  fact 
that  the  track  was  out  of  order,  or  the  train  badly  managed^ 
or  both  combined,  and  the  burden  is  on  ®^  the  company  ta 
show  it  was  not  negligent  in  any  respect"  This  is  also  the 
rule  in  Indiana:  See  PitUburgh  etc.  R.  R.  Co^  v*  IFtZIiamf,  74 
Ind.  462.  It  is  also  the  rule  in  New  York:  See  SeyboU  v.  New 
York  etc.  R.  R.  Co.,  96  N.  Y.  662;  47  Am.  Rep.  7a 

In  Feilal  v.  Middlesex  R.  R.  Co.^  109  Mass.  898, 12  Am.  Rep. 
720,  the  action  was  against  a  street  railway  company  for  in- 
juries resulting  to  plaintiff  from  an  accident  that  happened 
while  slie  was  traveling  in  one  of  the  defendant's  cars.  The 
plaintiff,  to  prove  her  case  against  the  streetcar  company^ 
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called  the  conductor  and  the  driver  of  the  car  as  witnesses,  and 
they  testified  that  the  car  ran  off  the  track,  one  wheel  insidei 
and  one  outside,  of  the  track;  that  thej,  with  others,  left  the 
car  in  question;  that  there  was  no  defect  in  the  car,  the 
wheels,  or  the  track;  that  the  car  was  going  about  five  niiles 
an  hour;  that  when  they  lifted  the  forewheels  on  the  track, 
every  thing  was  right,  and  the  car  went  on;  that  the  cars 
went  over  this  place  just  before  and  just  afterwards  without 
trouble,  and  they  did  not  know  what  made  the  car  run  off. 

At  the  close  of  plaintiff's  case  defendant  requested  a  ruling 
that  the  plaintiff  could  not  recover,  because  she  had  failed  to 
show  negligence  on  the  part  of  the  street  railway  company. 
This  motion  was  overruled.  The  railway  company  then  in* 
troduced  evidence  that  the  road  where  the  accident  occurred 
had  been  gone  over  by  their  superintendent  the  day  before 
the  accident,  and  that  there  was  no  defect  in  it;  that  the  day 
after  the  accident  he  saw  the  place  where  it  occurred,  and 
that  there  was  nothing  the  matter  with  the  road  then,  and 
had  not  been  since.  The  railway  company  then  requested 
the  court  to  instruct  the  jury  as  follows: 

**The  plaintiff  received  her  accident  from  the  fact  of  the 
car's  running  off  the  track  while  traveling  at  a  moderate  rate. 
There  is  no  evidence  that  the  car  was  out  of  order.  It  is  not 
claimed  that  the  driver  did  any  thing  wrong,  or  ^**  that  the 
rails  were  before,  or  then,  or  afterwards  out  of  order.  •  .  •  • 
Under  these  circumstances  the  plaintiff  cannot  recover.  That 
there  was  no  evidence  of  any  negligence  on  the  part  of  the 
railway  company.  That  the  burden  of  proof  is  upon  the  plain* 
tiff  to  show  how  the  accident  happened,  and  what  was  the  par* 
ticular  negligence  that  caused  the  same;  and  that,  unless  the 
plaintiffs  had  done  so,  they  could  not  recover.'' 

The  trial  court  refused  to  so  instruct,  and  this  refusal  was 
assigned  as  error.  On  appeal  to  the  supreme  court  it  said: 
''On  the  trial  of  an  action  against  a  street  railway  corporation 
for  injuring  a  passenger,  proof  that  the  injury  was  caused  by 
a  car's  running  off  the  track  at  a  plaoe  where  the  track  and 
the  car  were  under  the  exclusive  control  of  the  defendants, 
is  sufficient  to  charge  them  with  negligence  in  the  absence  of 
any  evidence  that  the  accident  happened  without  their  fault." 

In  the  light  of  the  foregoing  authorities  the  court  erred  in 
giving  the  instructions  complained  of. 

In  our  review  of  this  case  we  have  not  been  unmindful  of 
the  suggestion  of  the  counsel  for  defendant  in  error  that  the 
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trial  court  cured  instruction  No.  3  complained  of  by  instruct^ 
ing  the  jury  of  his  own  motion:  '^A  train  of  cars,  similar  to 
that  operated  by  the  defendant,  is  presumed  to  stay  upoa  the 
track,  and  if  such  train  should,  for  any  reason,  leave  the 
track,  the  presumption  is  that  it  left  the  track  through  some 
fault  of  the  defendant.''  It  is  not  necessary  to  determine 
now  whether  this  construction  conflicted  with  the  ones  com- 
plained of,  nor  whether  one  cured  the  other.  The  greatest 
difficulty  with  the  instruction  complained  of  lies  in  this: 
'^Unless  the  jury  find  that  the  cause  of  the  accident  was  some 
definite  and  proven  defect  of  defendant's  road,  engine,  or  cars, 
or  negligence  on  the  part  of  the  defendant's  employees  in 
operating  the  same,  and  could  have  been  avoided  by  the  exer- 
cise of  proper  care  In  inspection,  repairing,  and  operation, 
then  the  jury  will  ***  find  for  the  defendant"  Here  the 
Jury  were  told  in  effect  that  the  burden  was  on  the  plaintiff 
below  to  prove  the  cause  of  the  derailment  This  is  not  the 
rule.  There  is  no  claim  by  any  one,  nor  is  there  a  word  of 
evidence  that  Spellman  was  guilty  of  any  negligence  what- 
ever. The  transit  company  was  a  common  carrier  of  passen- 
gers. Spellman  was  a  passenger  on  its  train.  The  car  on 
which  he  was  riding  was  derailed.  He  alleged  he  was  in- 
jured thereby,  and  there  was  evidence  to  support  the  allega- 
tion. He  alleged  that  the  derailment  of  the  car  was  through 
the  carrier's  negligence.  The  law,  by  presumption,  supplied 
that  proof  for  him.  This  was  enough.  The  burden  was  then 
on  the  carrier  to  rebut  this  presumption  of  negligence  by 
showing  that  it  was  produced  by  causes  wholly  beyond  its 
control,  and  that  it  had  not  been  guilty  of  the  slightest  neg- 
ligence contributing  thereto,  and  that  by  the  exercise  of  the 
utmost  human  care,  diligence,  and  foresight  the  casualty 
could  not  have  been  prevented. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded,  with  instructions  to  the  court  below  to  grant 
the  plaintiff  in  error  a  new  triaU 

Beversed  and  remanded. 

The  other  commissioners  concur. 


Strekt  RAiLWATB-^ikRBZAOB  ov  Pasbbkosss— DMvai  07  OAaB.^Ii  is 
the  duty  of  a  ttreet-oar  company  to  exeroiae  the  highest  praotioel  degree  eC 
care  and  skill  to  safely  carry  a  passenger  through  his  trip:  WiUmoU  w,  CW^ 
rigan  Up.  Co.,  106  Mo.  535;  WaUon  ▼.  8L  Paml  eU.  Rg.  0x^42  liina.  46| 
TotM-ka  etc  Ry.  Co.  ▼.  Higg9,  8S  Kan.  375;  6  Am.  St.  Repb  754.  The  ex- 
posore  of  a  passenger  to  danger,  which  the  ezeroise  of  a  fessenehls  foree^gM 
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woQid  have  anticipated  and  due  eare  aToidad,  is  negligenoa  on  the  part  of 
the  carrier:  Lekr  r.  St^way  etc  R.  R,  Obi.»  118  K,  Y.  fiStt.  A  atreet-oar 
•company  is  not  liable  as  an  insurer  of  the  safetj  of  its  passengers^  and  is 
4mij  answerable  for  any  injury  which  may  happen  through  its  own  negU* 
^pence  or  that  of  its  servants:  Wormtdoff  t.  DttrcU  etc  i?y«  Co.,  7ft  Hioh. 
472;  13  Am.  Bt  Repb  453. 

KMuoBHOB^pBninfpTioii  ov  Fbok  HApmmio  ov  AooiDnrr.— This 
•question  is  thoroughly  discussed  in  the  extended  notes  to  Lomg  t.  Pemmi^ 
woMia  J2.  ie.  Ok,  30  Am.  8i^  Rep.  786-738,  and  PkOadelphia  eie,  B.  JL  Oa.  r. 
Anderetm^  20  Am.  Bt.  Rep.  480-406.  And  sos^  alsob  n^ng  t.  FUMwf 
M.M.09^1U  Mam.  13;  32  Am.  Bt  Repb  42S. 
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Bbokbb's  Uvaitthorixid  Sale,  Ratifioatiov  ov.— If  a  brokar,  after  making 
a  iale  of  stock  pnrohaaod  by  him  for  hii  castomer,  whiidi  sale  was  anan- 
thorised  for  lack  of  notice  of  the  time  and  pUee  thereol^  eende  the  ona- 
tomer  an  account  of  the  sale,  creditini;  him  with  the  price  realised,  and 
he  thereupon  promisee  to  pay  the  balance  remaining  due  to  the  broker 
as  shown  by  such  account,  and  makes  no  objection  to  the  sale  or  th* 
want  of  notice^  this  is  a  ratification  of  the  act  of  the  broker,  and  en* 
titles  him  to  recover  the  sum  due  him  for  advanoes  to  the  customer. 

Etidbrob— DisoRBTioii  ov  TBI  OouRT. — When  an  examination  of  the  book* 
of  a  broker  is  sought  for  the  purpose  of  discrediting  his  alleged  pur- 
chase of  certain  stocks  the  court  hss  discretion  to  exclude  from  such 
examination  the  names  of  the  other  customers  of  the  broker  as  thej 
appear  on  his  books. 

Btidsmok  ab  to  What  Books  Broxsbs  Usuaiat  Kxkp  Is  Not  Admii* 
8IBL1  where  the  testimony  shows  what  books  were  actually  kept^  anil 
what  became  of  them. 

Action  to  recover  a  balance  claimed  to  be  due  plaintiffa  aa 
stockbrokers  for  a  loss  incurred  by  them  in  purchasing  cer- 
tain stocks  for  the  defendant  The  plaintiffs,  after  demands 
ing  further  margins  of  the  defendant^  sold  his  stocks  and 
rendered  him  an  account  of  sale  as  shown  in  the  opinion  of 
the  court  and  thereafter  brought  this  action  to  recover  the 
amount  due  as  shown  by  such  account.  Judgment  for  the 
plaintiffs.    Defendant  appealed. 

Joseph  A.  Shtmdy^  for  the  appellant 

Ira  D.  Warren^  for  the  respondent 
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^'  Finch,  J.  On  a  former  appeal  in  this  case  it  was  held 
that  the  broker's  sales  of  the  stock  bought  for  the  defendant 
were  unauthorised  for  lack  of  notice  of  the  time  and  place  of 
sale,  which  amounted  to  a  conversion,  and  that  such  unwar* 
ranted  sales  destroyed  the  foundation  of  plaintiffs  claim,  and 
left  him  without  remedy  for  the  advances  made:  120  N.  Y. 
402.  It  is  now  insisted  that  the  second  division  of  this  court 
in  so  ruling  disregarded  earlier  decisions  to  the  contrary,  dis^ 
turbed  a  settled  doctrine,  and  left  it  impossible  to  reconcile^ 
the  cases:  Orunuin  v.  Smithy  81  N.  Y.  25;  C apron  ▼.  Thomp^ 
$on,  86  N.  Y.  419;  Minor  v.  Beveridge,  67  Hun,  1.  We  shall 
certainly  try  to  clear  the  doctrine  of  its  difficulties,  and  end 
the  supposed  collision  of  authorities  wlien  the  fit  occasion 
comes;  but  to  make  the  effort  now  would  compel  us  to  go  en* 
tirely  outside  of  the  very  different  question  involved  in  this* 
appeal.  For  the  second  division  further  held,  referring  to- 
some  evidence  appearing  in  the  record,  that  if  it  should  bo- 
proved  that  after  the  unauthori^  sales  had  been  made,  and 
after  due  notice  of  them  had  been  given  to  the  defeudant^ 
and  after  an  account  had  been  presented  embodying  the  re- 
sult, the  customer  promised  to  pay  the  resultant  loss  as  a. 
balance  due,  it  would  be  conclusiv^e  ^^  upon  him,  and  justify 
a  judgment  for  the  plaintiff;  and  the  case  has  been  tried  and 
decided  on  that  theory.  The  court  charged  the  jury  that 
there  could  be  no  recovery  unless  they  became  satiBfled  that 
such  promise  had  been  made  with  full  knowledge  of  the  facts^ 
and  submitted  that  question,  arising  upon  evidence  quite  con- 
tradictory, as  the  substantial  issue  to  be  determined.  What 
remains  for  us  to  consider  is  siniply  whether  there  was  any 
evidence  to  sustain  the  verdict,  which  was  for  the  plaintiff^ 
and  whether  any  material  errors  occurred  in  reaching  that  re* 
suit. 

The  promise  of  the  defendant,  if  made,  can  operate  as  a 
waiver  of  the  right  to  notice,  or  as  a  ratification  of  the  method 
of  sale  adopted,  and  so  does  not  require  that  the  proof  should 
re<nch  to  the  extent  of  an  account  stated,  a  denial  of  which^ 
as  a  proven  fact,  furnishes  the  basis  for  the  appellant's  prin. 
cipal  argument  Without  an  actual  agreement  upon  a  pre. 
cise  balance,  and  a  promise  to  pay  that  as  such,  the  evidence 
may  still  show  a  promise  on  the  part  of  the  defendant  which 
necessarily  recognizes  and  ratifies  the  sales  made,  and  the 
method  which  the  broker  pursued. 

The  principal  loss  occurred  from  the  sale  of  the  Northwestr 
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«rn  stock.  The  capital  advanced  for  its  purchase  by  the 
broker  was  over  $8,000,  and  the  loss  on  the  sale  about  ten  per 
•cent,  with  only  a  margin  of  $200  to  apply  on  the  deficieDcy, 
while  the  Ohio  Southern  cost  only  about  $1,100,  which  its 
own  margin  of  $200  fully  and  sufficiently  protected.  The 
Northwestern  stock  was  sold  on  or  about  October  18,  1884, 
■and  it  is  agreed  on  all  sides  that  on  the  second  day  of  the  en- 
suing December  the  brokers  made  up  an  account  to  that  date 
which  showed  the  sale  made,  the  prices  given  and  received, 
the  amount  of  the  loss,  and  claimed  a  balance  due  from  de- 
fendant of  over  $1,500,  to  be  further  reduced  by  the  outcome 
of  the  Ohio  Southern  stock  still  remaining  on  hand.  With 
the  account  went  a  letter  calling  for  $500  or  $600  to  apply 
tipon  the  deficiency,  and  as  an  approximate  sum  to  cover  the 
loss  which  could  not  be  precisely  ascertained  until  a  ^*  sale 
of  the  Ohio  Southern.  This  account  and  letter  the  defendant 
received,  and,  with  a  full  knowledge  of  the  sale  made  and 
the  price  realized,  the  evidence  tends  to  show  that  he  prom- 
ised to  pay  the  sum  demanded.  Making  no  objection  to  the 
aale,  raising  no  question  of  want  of  notice  to  him,  in  no  man- 
ner criticising  the  broker's  action,  the  defendant  accepted  the 
result,  and  ratified  the  action  which  produced  it,  by  promia- 
ing  to  pay  the  deficiency.  As  it  respects  the  Northwestern 
«tock,  there  is  abundant  evidence  to  sustain  the  conclusion  of 
the  jury  that  the  defendant  waived  the  objection  of  want  of 
notice,  and  ratified  the  sale  made. 

The  case  is  equally  strong  as  to  the  later  sale  of  the  Ohio 
Southern.  That  was  sold  in  January  of  1885.  The  defend- 
ant admits  in  efiect  that  he  received  a  notice  prior  thereto 
thai  unless  he  made  good  the  deficiency  already  existing  by 
the  28th  of  January  the  stock  would  be  closed  out.  He  thoa 
had  substantial  notice  of  the  time  of  sale,  and  opportunity  to 
protect  himself  if  he  pleased,  and  in  view  of  his  previous 
waiver  and  assent  to  the  mode  of  sale  adopted,  a  more  pre- 
cise or  particular  notice  was  hardly  requisite.  And  in  addi- 
tion there  is  again  proof  that  after  all  the  sales  were  made  and 
when  he  knew  they  were  made  he  promised  to  pay  the  result* 
ant  loss.  He  denies  that,  but  his  cross-examination  weak- 
ened his  credibility,  and  the  conflict  of  testimony  was  settled 
by  the  verdict  of  the  jury. 

There  were  some  exceptions  taken  on  the  trial,  but  rather 
technical  than  substantial.  On  the  cross-examination  of  plain- 
tiff, the  counsel   for  the  defendant  sought  to  follow  through 
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the  books  of  account  produced,  not  only  the  transaction  in 
question,  but  other  dealings  with  other  people,  for  the  avowed 
purpose  of  discrediting  the  alleged  purchase  of  the  brokers 
that  had  been  positively  sworn  to,  and  the  checks  used  had 
been  produced  and  identified.  Nevertheless,  the  court  al- 
lowed free  range  of  inquiry  except  as  to  the  names  of  the  other 
customers,  and  that  restriction  is  the  subject  of  an  exception. 
I  think  it  was  fairly  within  the  discretion  of  the  court,  and 
that  such  discretion  was  reasonably  exercised. 

^*  The  offer  to  prove  by  an  expert  what  books  are  usually 
kept  by  stockbrokers  was  clearly  inadmissible.  What  books 
the  plaintiffs  did  keep  was  shown,  and  what  had  become  of 
them.  If  there  was  basis  for  claiming  that  any  were  with- 
held, the  counsel  had  his  remedy,  and  could  submit  his  infers 
ences  to  the  jury. 

Passing  by  some  trivial  objections  based  on  the  form  of  an* 
swers  made,  we  come  to  the  exception  to  the  court's  refusal 
to  charge  that  **  to  make  defendant  liable  for  a  ratification  of 
an  unlawful  sale  it  must  appear,  to  the  satisfaction  of  the  jury, 
that  he  knew  his  legal  rights."  What  rights  were  referred  to, 
or  how  the  plaintiff  was  to  prove  the  extent  of  defendant's 
legal  knowledge,  we  are  not  told,  nor  why  the  latter  instead 
of  asserting  ignorance,  explicitly  declared  that  he  knew  plain- 
tiff had  violated  his  contract  by  selling  his,  defendant's,  prop* 
erty.  No  ground  existed  for  such  a  charge,  even  if  in  any 
conceivable  case  it  could  be  justified.  It  cannot  be  necessary 
to  argue  seriously  that  there  was  no  error  in  the  court's  re- 
fusal. 

The  judgment  should  be  af&rmed  with  costs. 

All  concur,  except  Bartlett,  J.,  not  sitting. 

Judgment  afiirmed.  

Trial— D18CRBT10N  of  Court  in  ADMimiro  Bvidbnoi.— The  trial  oonrt 
in:iy  exercise  reasouable  discretion  in  applying  or  relaxing  rules  for  the  in« 
troilnction  of  tejitimony  according  to  circumstances  apparent  only  to  tha 
court  itself,  and  a  strict  uniformity  at  all  times  is  not  to  be  expected:  Run* 
yan  ▼.  Prke^  15  Ohio  St  1;  86  Am.  Dec  469. 

AoBRCT.  — RATincATiON  OF  UNAUTHORIZED  Acts  OF:  See  the  extended 
note  to  Atlu  ▼.  Bartholomew,  6  Am.  St.  Rep.  109-114,  and  the  notes  U>8i, 
Louis  etc  By,  Co,  ▼•  BenneU,  22  Am.  St.  Rep.  190;  Mayor  etc  t.  BeynMs, 
63  Am.  Dec.  644,  and  McIJugh  v.  County  qf  Schuylkill,  5  Am.  Rep.  447.  A 
vendor  having  received  a  deposit  on  a  sale  of  real  estate  is  estopped  to  deny 
the  authority  of  the  agent  making  the  sale:  Bogart  ▼•  Croeby,  80  Cal.  195; 
Karua  ▼.  Olney^  80  CaL  90;  13  Am.  St.  Rep.  101,  and  note.  As  to  the  right 
of  a  broker  to  recover  commissions  for  an  nuauthorijted  sale,  ■#•  Minor  ▼• 
Beveridgf,  141  N.  Y.  399,  post  804,  and  note. 
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(lU  New  Yobx,  1M.] 

FanrcfirALB  Ain>  AoBimi  Who  Ari. — ^A.  baaktr  bolding  hittaalf  owt  m 
dealing  in  choice  ■tockt,  and  promising  carefsl  aitcatioii  to  his  ont- 
toinera,  occnpiea  with  snch  onttomen  the  rdatioii  of  principal  oad 
agent. 

Bahkicrs  AcnKQ  jm  AociiTS-^DBomu  of  Camm  RiQontaD  ov.^A  boalMr 
doing  bosinesa  in  tha  city  of  New  York,  and  ad?erfeiaiBg  himaelf  aa 
dealing  in  choice  stocks,  and  promising  his  customers  caraful  attention 
in  all  their  financial  transactions,  mnst  azercise  aa  to  them  a  degreo  of 
care  commensnrate  with  the  importanca  and  risk  of  the  basineas  to  bo 
done  and  a  skill  and  capacity  adequate  to  its  performance.  That  oaro 
and  skill  are  snch  aa  should  characteriae  a  banker  operating  for  oiben 
in  a  financial  center,  and  differ  in  kind  from  the  ordinary  diligenco  and 
capacity  of  the  ordinary  citiaen. 

A  Bahkeb  Acting  Without  CoMPKNSATXoir  nr  Makdio  Ihtbbtmkiitb  far 
his  cnatomers  is,  nevertheless,  under  obligation  to  azafciae  aueh  dili* 
gence  as  he  has  promised  to  those  dealing  with  him,  and  ancii  slciU  Ond 
knowledge  as  he  has  held  himself  out  to  possess. 

KiGLTOKNCR,  WhAT  Ib.  —A  "M ANDATART  WhOSZ  SmrATIOH  OK  Em PLOTHKIIT 

Implibr  Skill  or  Knowlkdob  adequate  to  the  undertaking  is  alwaya 
answerable  for  losses  or  injuries  resulting  from  want  of  tho  exerciao  of 
such  skill  or  knowledge. 

Btidbnob — BuRDZN  OP  Proov  a8  TO  Bakker's  Lxabilrt  iok  Lobs. — ^Upon 
proof  that  plaintiff  put  into  defendant's  hands,  as  his  banker  and  agent* 
moneys  to  be  loaned  upon  demand,  for  interest,  and  in  the  mode  pro> 
vided  by  custom  and  usage,  and  that  such  moneys  had  not  been  re* 
turned,  after  proper  demand,  the  defendant  must  aasnme  tho  burden  of 
proving  that  he  did  his  duty  faithfully  and  without  negligence  cr  misoon- 
duct,  so  that  the  resulting  loss  was  not  his,  but  roust  justly  fall  upon 
the  plaintiff. 

Kboliobncb  Is  Ubuallt  a  Mixbd  QcnssnoN  aw  Law  akb  Fact,  and  ia 
never  purely  one  of  law  unless  the  facts  are  wholly  undisputed  and 
admit  of  no  conflicting  inferences. 

A  Bankbk  Is  Not  Liablb  tor  Nrgltobngb  Bboaubb  Hb  OMnrBDToIv- 
qui  KB  as  to  the  solvency  of  persons  to  whom  he  loaned  moneys  of  his 
cuatomer  upon  apparently  adequate  security,  if  such  persons  were  ia 
good  repute  at  the  time  of  the  loan,  and  there  is  nothing  to  indicate 
that  inquiry  would  or  could  have  developed  any  different  information 
from  that  which  the  banker  already  had. 

A  Banker  la  Not  to  bb  Dbbmed  Nboligbkt  because,  before  loaning 
moneys  on  certificates  of  stock,  the  official  signatures  to  which  were 
genuine,  he  did  not  present  them  for  verification,  if  there  was  nothing 
on  their  face  calculated  to  arouse  suspicion,  though  they  appeared  on 
their  face  to  have  been  issued  six  years  before  the  loan  was  made. 

A  Banblkb  Is  Liablb  for  Loakino  Monbtb  ov  His  Custombr  on  franda- 
lently  raised  certifieates  of  stock,  if  a  fair  and  reasonable  examination 
of  them  would  have  disclosed  the  fraud  to  the  skilled  eye  of  an  ez« 
porienced  banker,  or  awakened  a  suspicion  which  would  have  led  to 
a  verification.  If,  on  the  contrary,  the  forgery  was  such  aa  to  ds> 
ceive  any  reasonable  scrutiny  of  a  fairly  prudent  banker  knowing  tiM 
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sflpiatarM  to  b«  genvine^  bnt  not  ■nspeeting  frand  In  ilie  body  of  tho 
inttroment,  then  tho  doooption  snfTered  wonld  bo  ozouiable. 
6JkNKBB3— EviDiNOi  TO  Show  Dub  Garb. — ^la  an  action  against  a  banker 
for  negligence  in  loaning  moneye  on  nieed  oertificatee  of  stock  it  is 
error  to  exclude  testimony  that  be  loaned  a  large  amount  of  hift  own 
money  on  similaTly  raised  collaterals,  and  that  for  scTeral  yean  the 
eame  raised  oertificatee  had  been  given  and  received  on  the  street  as 
oollaterals  for  loans*  and  deceived  the  skill  and  oare  of  a  great  nnmber 
of  bankers  and  brokers  who  took  and  held  them  without  snspicion. 
Such  evidenoe  wonld  have  established  the  abeolnte  good  faith  of  the 
defendant  in  making  the  loan,  and  that  he  took  as  good  oare  of  his 
olient*8  money  as  of  his  own,  and  that  he  was  deceived  by  a  forgery  so 
perfect  and  skillful  that  it  escaped  for  years  the  vigilance  of  the  street. 

Action  to  recover  moneys  alleged  to  have  been  placed  in 
the  hands  of  the  defendant  to  be  loaned  for  plaintiff  and  to 
be  returned  on  demand.  Judgment  for  the  plaintiff.  Defend- 
ant appealed. 

Alfred  Ely^  for  the  appellant 

Frederic  A.  Ward^  for  the  respondent 

^^*  Finch,  J«  The  relation  between  the  parties  to  this 
controversy  must  be  regarded  as  that  of  principal  and  agent 
Post  was  a  banker;  not  a  member  of  the  stock  exchange,  and 
fio  bound  by  its  rules,  but  familiar  with  its  customs  and 
tisages,  and  controlled  by  them  to  some  extent  whenever 
dealing  with  stocks  in  the  Wall  street  market  He  held  him- 
self out  to  ^^^  the  business  world  in  that  character.  By  his 
circulars  he  advertised  himself  as  dealing  in  *^  choice  stocks,'' 
and  promised  his  customers  **  careful  attention"  in  all  their 
financial  transactions.  Those  who  dealt  with  him  contracted 
for  and  had  a  right  to  expect  a  degree  of  oare  commensurate 
virith  the  importance  and  the  risks  of  the  business  to  be 
done,  and  a  skill  and  capacity  adequate  to  its  performance. 
That  care  and  skill  is  such  as  should  characterize  a  banker 
operating  for  others  in  a  financial  center,  and  different  in  kind 
from  the  ordinary  diligence  and  capacity  of  the  ordinary  citi* 
sen.  The  banker  is  emplo}'ed  exactly  for  that  reason.  With- 
out it  there  might  cease  to  be  motives  for  employing  him 
at  all. 

Isham  was  the  trustee  of  an  express  trust,  but  in  this  dis- 
pute must  be  regarded  simply  as  an  individual,  and  without 
reference  to  his  trust  character.  For  the  trial  court  has  found 
^s  a  fact  that,  in  employing  the  banker  to  loan  for  him  twenty- 
five  thousand  dollars,  he  gave  no  notice  of  the  trust  character 
attaching  to  the  money,  contracted  apparently  fur  himself. 


768  IsHAM  V.  Post.  [New  York, 

and  left  Post  to  l)elieve  and  be  jastified  in  believing  that  the 
money  was  his  own.  The  evidence  on  the  subject  admits  of 
some  difference  of  opinion,  bat  on  this  appeal  the  finding 
must  controL 

In  the  same  way  the  question  whether  Post's  services  in 
making  the  loan  were  or  were  not  to  be  gratuitous  must  bo 
deemed  settled.  The  finding  is  that  those  services  vrere  to 
be  without  compensation;  and  on  that  ground  the  appellant 
claims  that  Post  was  a  gratuitous  mandatary  and  liable  only 
for  gross  negligence.  But,  while  no  compensation  as  such 
was  to  be  paid,  it  does  no  follow  that  the  banker  was  freed 
from  the  obligation  of  such  diligence  as  he  had  promised  to 
those  who  dealt  with  him,  or  was  at  liberty  to  withhold  from 
his  agency  the  exercise  of  the  skill  and  knowledge  which  he 
held  himself  out  to  possess.  Nothing  in  general  is  more  un- 
satisfactory than  attempts  to  define  and  formulate  the  dif- 
ferent degrees  of  negligence,  but  even  where  the  neglect  which 
charges  the  mandatary  is  described  as  *'  gross,"  it  is  still  true 
that  if  his  situation  or  employment  implies  ordinary  skill  or 
'^  knowledge  adequate  to  the  undertaking,  he  will  be  re- 
sponsible for  any  losses  or  injuries  resulting  from  the  want  oT 
the  exercise  of  such  skill  or  knowledge:  Story  on  Bailments, 
section  182  a;  Shiells  v.  Blackhurne^  1  H.  Black.  158;  Foster 
V.  Essex  Bank,  17  Mass.  479;  9  Am.  Dec.  168;  First  Nat.  Bank 
V.  Ocean  Nat.  Bank,  60  N.  Y.  295,  19  Am.  Rep.  181.  In  the 
latter  case  it  was  said  that  ordinary  care  as  well  as  gross 
negligence,  the  one  being  in  contrast  with  the  other,  must  be 
graded  by  the  nature  and  value  of  the  property  and  the  risks 
to  which  it  is  exposed.  Post,  therefore,  was  required  to  exer- 
cise the  skill  and  knowledge  of  a  banker  engaged  in  loaning 
money  for  himself  and  for  his  customers,  because  of  the  pecu* 
liar  character  and  scope  of  his  agency,  because  of  his  promise 
of  careful  attention,  and  because  the  contract  was  made  in 
reliance  upon  his  business  character  and  skilL 

We  should  next  consider  upon  whom  rested  the  burden  of 
proof.  The  plaintiff  alleged  and  proved  that  he  put  into 
Post's  hands,  as  his  banker  and  agent,  to  be  loaned  upon  de- 
mand at  the  high  rates  of  interest  prevailing  and  in  the  mode 
approved  by  custom  and  usage,  the  sum  of  twenty-five  thou- 
sand dollars,  which  sum  Post  had  not  returned,  but  refused  to 
return  upon  proper  demand,  and  so  had  converted  the  same 
to  his  own  use.  That  made  out  plaintiff's  case.  Judgment 
for  him  must  necessarily  follow,  unless  Post  in  answer  has 


Jan.  1894.]  Isham  v.  Post.  769 

established  an  affirmative  defense.  Tliat  which  he  pleaded 
and  sought  to  prove  was  that  the  money  was  lost  without  his 
fault  and  through  an  event  for  which  he  was  altogether 
blameless.  In  other  words,  he  was  bound  to  show  that  he 
did  his  duty  fully  and  faithfully  and  without  negligence  or 
misconduct,  so  that  the  resultant  loss  was  not  his,  but  must 
justly  fall  upon  the  plaintiff:  Manrin  v.  Brooks,  94  N.  Y.  76; 
Ouderkirk  v.  Central  Nat.  Bank,  119  N.  Y.  267.  With  that 
burden  resting  upon  him,  we  must  examine  his  defense  and 
the  evidence  given  in  its  support,  and  determine  whether  or 
not  it  is  our  duty  to  sustain  the  adverse  conclusion,  to  reverse 
which  he  brings  this  appeal. 

The  trial  court  has  found  that  Post  was  negligent  in  mak- 
ing '*^  the  loan  upon  the  security  of  the  certificates  of  stock 
taken  as  collateral,  which  had  been  raised  by  a  forgery  to 
indicate  a  larger  number  of  shares  than  was  the  actual  truth. 
Negligence  is  usually  a  mixed  question  of  law  and  fact,  and 
is  never  purely  one  of  law  unless  the  facts  are  wholly  undis- 
puted and  admit  of  no  conflicting  inferences:  Filer  v.  New 
York  Cent.  R.  R.  Co.,  49  N.  Y.  47;  10  Am.  Rep'.  327.  In  the 
face  of  the  finding  referred  to  we  cannot  reverse  this  judgment 
unless  it  clearly  appears  that  upon  no  possible  view  of  the 
facts,  and  upon  no  inferences  deducible  from  them,  can  proof 
of  negligence  be  found,  or  unless,  in  reaching  the  result,  some 
material  error  in  the  admission  or  exclusion  of  evidence  has 
affected  the  judgment  rendered. 

The  finding  of  negligence,  by  its  terms,  rests  upon  three 
onnssions.  The  admitted  cause  of  the  loss  was  a  forgery  of 
the  number  of  shares  of  the  stock  given  as  collateral  on  the 
loan  by  raising  that  number  in  one  certificate  from  seven 
shares  to  seventy,  in  another  from  eight  to  eighty,  and  in  a 
third  from  three  to  ninety-three.  The  certificates  were  the 
genuine  and  lawful  certificates  of  the  company  when  issued, 
signed,  and  attested  by  the  proper  oi&cers,  and  defective  only 
in  the  forgery  which  raised  the  number  of  the  shares.  The 
loan  was  made  to  Mills,  Robeson,  and  Smith,  who  were  in 
good  repute  and  standing  at  the  time,  but  failed  two  days 
later  for  a  very  large  amount.  The  trial  court  asserted  Post's 
liability  upon  the  ground  that  he  took  the  certificates  without 
examination,  without  presenting  them  for  verification  at  the 
office  of  issue  or  of  registry,  and  without  inquiry  as  to  the 
solvency  of  the  borrowing  firm. 

Assuming,  as  the  court  held,  and  as  the  facts  of  the  agency 
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appear  to  justify,  thai  Post  was  boand  to  exercise,  in  making 
the  loan,  ordinary  care,  such  as  belonged  to  his  business  as  a 
banker  and  to  the  duty  he  attempted  to  perform,  we  must 
consider  the  alleged  omissions  upon  the  facts  disclosed  in  the 
record.  In  so  doing  we  may  dismiss  the  claim  of  negligence 
as  inferred  from  the  omission  to  inquire  as  to  the  solvency  of 
the  borrowers.  There  is  no  proof  that  inquiry  would  or  could 
have  developed  any  different  information  from  that  which  ^^^ 
Post  already  had.  There  is  no  hint  of  any  unfavorable  rumors 
preceding  the  failure,  or  of  any  doubt  in  any  quarter  of  the 
solvency  of  the  borrowing  firm;  but  on  the  contrary  the  un- 
disputed evidence  is,  that  they  were  reputed  to  be  solvent  and 
responsible  when  the  loan  was  made.  There  is  no  indication 
that  inquiry  would  have  yielded  to  Post  any  different  infor- 
mation from  that  which  he  already  possessed,  or  would  have 
furnished  the  slightest  reason  for  refusing  the  loan.  There 
was  certainly  no  negligence  in  omitting  a  new  and  further 
inquiry. 

Mor  do  I  think  that  ordinary  care  required  Post,  before  ac- 
cepting the  c'ertificates,  to  have  presented  them  for  verification 
if  there  was  nothing  on  their  face  calculated  to  arouse  sus* 
picion.    They  had  been  issued,  as  appears  by  their  dates, 
more  than  six  years  before  the  loan  was  made,  but  had  been 
issued  directly  to  Smith,  who  was  one  of  the  borrowing  firm, 
and  of  course  know  that  they  were  genuine  when  the  stock 
was  transferred  to  him  on  the  company's  books.     He  had  ex- 
ecuted the  usual  blank  assignment,  which  enabled  them  to 
pass  from  hand  to  hand,  and  which  had  been  attested  by  his 
firm,  and  no  suspicion  could  attach  to  them  except  upon  a 
doubt  of  Smith's  integrity,  which  no  known  fact  warranted. 
There  is  no  proof  that  it  was  ever  a  habit  or  custom  for  bank- 
ers or  brokers  to  present  such  certificates  for  verification,  and 
it  is  quite  obvious  that  the  business  methods  of  Wall  street 
do  not  admit  of  such  a  custom,  suggest  no  necessity  for  its 
existence,  and  would  be  badly  hindered  and  hampered  by 
such  a  regulation;  so  that  I  am  of  opinion  that  in  ordinary 
cases,  and  at  least  where  the  ofiicial  signatures  are  genuine, 
and  nothing  in  the  body  of  the  certificates  reasonably  awakens 
suspicion,  it  is  not  evidence  of  negligence  that  the  stock  was 
taken  as  collateral  without  verification  at  the  company's  office. 
Where  there  is  nothing  in  the  surrounding  facts  or  on  the 
face  of  the  paper  to  create  a  doubt,  it  would  be  an  instance  of 
great  and  extraordinary  care  to  present  them  for  verification, 
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jind  much  beyond  the  degree  of  diligence  required  of  Post  in 
•the  present  case. 

io»  xhere  remains  only  the  alleged  omission  to  give  the  cer* 
^ificates  a  reasonable  examination.  I  am  inclined  to  regard 
4hat  question  as  sufficiently  debatable  to  prevent  our  treating 
it  wholly  as  a  question  of  law.  And  that  is  true,  partly  be- 
-cause  of  some  serious  conflict  in  the  testimony,  but  mainly 
l>ecause  of  the  inherent  character  of  the  inquiry,  which  is 
much  more  one  of  fact  than  of  law.  The  evidence  fairly  indi« 
cates  that  Post  personally  never  saw  the  certificates  when  the 
loan  was  made.  In  all  his  correspondence  with  Isham,  and 
when  standing  on  his  defense,  he  made  no  such  claim,  but 
himself  said  he  trusted  too  much  to  his  clerks.  Isham,  in 
one  of  his  letters,  reminds  Post  of  his  having  made  that  re- 
mark, and  the  latter  does  not  dispute  it.  And  as  matter  of 
fact  the  loan  was  negotiated  and  consummated  by  his  man- 
aging clerk,  Shephard,  who  was  fully  examined  as  a  witness, 
4i!id  did  not  claim  or  pretend  that  he  showed  the  certificates 
to  Post  at  all.  But  Shephard  was  not  incompetent.  Enough 
appears  in  the  evidence  to  indicate  that  he  possessed  the  neces, 
sary  skill  and  knowledge  to  properly  perform  the  duty  as- 
signed to  him.  He  held  aresponsiblQ  position  in  Post's  office, 
bad  an  extensive  and  valuable  experience,  succeeded  to  Post's 
business  on  his  death,  and  testifies  that  he  was  fkmiliar  with- 
and  had  handled  very  many  of,  the  certificates  of  the  com- 
pany whose  stock  was  taken  as  collateral.  We  are  not  justi- 
fied in  saying  that  he  did  not  examine  the  forged  certificates 
at  all,  and  the  finding  of  the  trial  court  cannot  mean  that. 
What  it  must  mean,  in  view  of  the  facts,  is  that  he  gave  them 
tio  close  and  careful  scrutiny.  He  does  not  pretend  that  he 
did.  He  says  only  that  they  were  brought  to  him  by  the  mes- 
-senger  of  the  borrower,  and  that  he  took  them  and  gave  Post's 
check  in  exchange.  Undoubtedly  he  recognized  the  familiar 
signatures,  and  noted  the  number  of  shares  represented;  but 
there  was  nothing  like  careful  scrutiny  or  examination,  but 
unhesitating  trust  in  the  honesty  of  the  borrowers.  I  cannot 
-say,  as  matter  of  law,  that  such  was  the  full  measure  of  his 
duty,  and  that  he  did  not  hastily  withhold  more  or  less  of  the 
very  skill  and  knowledge  upon  which  Isham  reKed  in  selecting 
Post  to  ^^*  loan  for  him  the  money.  The  answer  made 
would  be  sufficient  if  it  had  been  proved.  That  answer  is 
that  the  forgery  was  so  skillfully  and  deftly  executed  that 
«o  oidinary  skill,  exercised  upon  a  reasonable  examinationi 
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would  have  disclosed  the  fraud,  or  even  aroused  suspicion. 
But  we  do  not  know  that.  The  certificates  themselves  were 
before  the  trial  judge,  and  what  inferenoe  he  drew  from  their 
inspection  we  cannot  say.  What  we  do  know  is  that  one  of 
them  raised  from  three  to  ninety*three  was  so  skillfully 
changed  that  when  Shephard  and  Isham  examined  it  criti- 
cally, after  knowledge  of  the  forgery,  the  latter  thought  it 
genuine.  What  Shephard  thought  he  did  not  tell  us,  and 
omitted  to  say  that  what  would  have  deceived  the  inexperi- 
ence of  Isham  would  also  have  deceived  him. 

But  at  this  stage  of  the  case  the  defendant  realized  the  ne* 
cessity  of  proof  that  the  forgery  was  deft  enough  to  deceiro 
the  skill  and  knowledge  of  any  ordinary  banker  dealing  in 
such  securities.     As  I  look  at  it,  the  point  had  become  vital 
to  the  defense.     If  a  fair  and  reasonable  examination  of  the 
papers  in  the  room  of  a  hurried  and  momentary  glance  would 
have  disclosed  the  fraud  to  the  skilled  eye  of  an  experienced 
banker,  or  awakened  a  suspicion  which  would  have  led  to  a 
verification,  then  I  think  a  finding  of  negligence  would  be 
justified.     But  if,  on  the  contrary,  the  forgery  was  such  as  to 
deceive  any  reasonable  scrutiny  of  a  fairly  prudent  banker, 
knowing  the  signatures,  but  not  suspecting  fraud  in  the  body 
of  the  instruments,  then  scrutiny  would  have  done  no  good, 
and  the  deception  suffered  would  be  excusable.    Just  that 
the  defendant  sought  to  prove  in  two  ways.     He  ofiered  to 
show:  1.  That  he  himself  had  loaned  fifty  thousand  dollars  of 
his  own  money  to  the  same  borrowers,  accepting  in  part  simi- 
lar raised  collateral;  and  2.  That  for  several  years  the  same 
identical  raised  certificates  had  been  given  and  received  on 
the  street  as  collateral  for  loans,  and  deceived  the  skill  and 
care  of  a  great  number  of  bankers  and  brokers  who  took  and 
held  them  without  suspicion.     Both  offers  of  proof  were  re- 
fused, and  the  evidence  excluded.     I  think  that  was  error. 
The  proof  would  ^^^  have  shown  at  least  the  character  of  the 
forgery,  and  that  Shephard  was  not  in  fault  for  not  discover- 
ing it. 

It  would  have  established  Post's  absolute  good  faith  in  the 
transaction,  and  that  he  took  the  same  care  of  Isham's  money 
as  of  his  own.  Of  course  it  was  not  admissible  to  show  merely 
that  some  others  were  no  more  prudent  than  Post,  or  that  his 
own  fault  was  less  because  they  did  the  same,  but  it  was  ad- 
missible to  prove  thnt  Shephard  was  deceived  by  a  forgery  so 
perfect  and  skillful  that  it  escaped  for  years  the  vigilance  of 
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the  street.  With  that  fact  in  the  case  added  to  what  already 
Appears,  I  should  deem  the  defense  sufficiently  established. 
It  was  objected  to  this  offered  evidence  that  it  might  involve 
an  examination  of  each  separate  transaction  with  others. 
That  was  not  proposed  or  necessary.  The  witness  testifying 
was  Watson.  He  had  been  the  clerk  of  Mills,  Robeson,  and 
Smith  for  eleven  years,  and  had  charge  of  all  their  loan  busi- 
ness. The  offer  was  to  prove  by  him  that  for  years  these 
raised  certificates  had  been  used  on  the  street  as  collateral 
for  loans  without  a  suspicion  on  his  part,  and  baffling  the 
skill  and  knowledge  of  banks,  brokers,  and  business  firms  of 
experience  and  reputation.  It  seems  to  me,  if  that  is  the 
truth,  that  no  fact  could  more  conclusively  establish  the  per- 
fection of  the  forgery,  and  more  completely  excuse  and  justify 
the  failure  of  Shephard  to  discover  it.  What  was  permitted 
to  be  proved  makes  the  existence  of  such  a  fact  quite  prob- 
able. The  certificate,  raised  from  three  to  ninety-three,  was 
well  enough  done  to  have  deceived  Isham,  and,  as  to  the 
others,  it  was  much  easier  to  change  seven  to  seventy  and 
'eight  to  eighty  without  attracting  notice.  If  this  occurrence 
has  disclosed  a  new  danger  in  the  business  methods  of  the 
«tock  market,  it  may  serve  at  least  as  a  warning,  and  tend  to 
make  more  deliberate  inspection  and  closer  scrutiny  an  ordi- 
nary duty. 

The  judgment  should  be  reversedi  and  a  new  trial  granted, 
^osts  to  abide  the  event. 

All  concur,  except  Bartlett,  J.,  not  sitting. 

Judgment  reversed. 

Oar«  Boanired  of  Bankers  Aotins  as  A^renta  or  Ballaea. 

A  varj  important  part  of  tho  business  of  evsry  bank*  whethsr  prirats  or 
iaoorporated,  ooosisIb  of  acting  ss  an  agent  or  bailee  for  its  onstomsrs,  and 
it  argaes  mncb  for  the  skill  and  fidelity  with  whioh  this  bosinees  hss  nsaallj 
lieen  tranaaoted  that  it  has  not  yet  given  rise  to  sufficient  litigation  to  fully 
esttle  the  law  upon  the  tubject*  and  to  determine  beyond  further  oontroverey 
the  measure  of  care  due  from  banki  and  their  officers  and  agenti,  and  the 
oztent  of  the  liability  of  the  banks  for  the  negligence  or  want  of  fideli^  of 
anoh  officers  or  agents. 

Care  Due  From  Dired&n  Is  Bamh, — We  apprehend  that  when  directors 
-or  other  officers  of«bauks  must  be  regarded  as  negUgeui  between  tbejBsslves 
4Uid  their  prinoipal  or  oorporation*  and  liable  to  such  priaoipal  or  corpora- 
tion for  the  result  of  such  negligence,  third  persons,  dealing  with  the  bank 
•and  prejudiced  by  the  aame  negligent  acts,  must  be  entitled  to  reeover  from 
it  for  damsges  resulting  therefrom.  We  shall  not  here  undertake  to  consider 
in  detail  the  negligence  of  directors  or  other  officers  of  banking  and  other 
«orporatioo%  becansa  that  subject  has  recently  received  our  attention  in  a 
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note  to  MarithaU  t.  Fcurmsr^  ete.  Bav.  Bank,  85  Va.  976,  17  Am.  St^  Rep.  95- 
101.  The  result  of  the  aathorities  there  cited,  ee  well  as  of  othen^  i%  thai 
those  officers  must  exercise  at  least  the  ordinary  care  and  diligencs  of  ordiF- 
narily  prudent  bnsiness  men  engaged  in  transactions  similar  to  thoae  t» 
which  the  directors,  by  accepting  their  offices,  undertake  to  give  their  atten- 
tion, and  that  they  cannot  shield  themselTes  from  liability  beonnae  of  their 
ignorance  of  facta  of  which  it  is  their  official  dnty  to  bo  informed:  Am  t» 
Browm,  U2  U.  S.  65;  note  to  Bodgeg  t.  New  Enjfhnd  Screw  Co.^  63  Ab» 
Deo.  637-551;  MarakaU  v.  Farmen'  etc  Son.  Bank,  85  Va.  676;  17  Am.  8U 
Rep.  84;  Wallace  ▼.  Lincoln  San.  Bank,  89  Tenn.  690;  24  Am.  St.  Rep.  625f 
Loumille  8av,  Bank  T.  Caperton,  87  Ky.  306;  12  Am.  St  Rep.  488.  See» 
however,  Swentel  ▼.  Penn  BanK  147  Pa.  St  140;  80  Am.  St  Rep.  71&  W* 
may  reasonably  expect  that  the  degree  of  care  and  skill  which  officers  of  ft. 
bank  are  required  to  exercise  in  its  behalf,  it  in  its  turn  must  ezerciae  in  be* 
half  of  its  customers  and  others  with  whom  it  is  brought  into  bnsineos  rela> 
tions,  or  for  whom  it  undertakea  the  transaction  of  business  in  the  relation 
of  principal  and  agent»  or  otherwise.  "  It  is  perhaps  unnecessary  to  attempt 
to  define  with  precision  the  degree  of  eare  and  prudence  which  direoton 
must  exercise  in  the  performance  of  their  dutiea.  The  degree  of  eare  ro* 
quired  depends  upon  the  subject  to  which  it  is  to  be  applied*  and  oaoh  casr 
has  to  be  determined  in  view  of  all  the  oircumstancea.  They  are  not  insar» 
•rs  of  the  fidelity  of  the  agents  whom  they  have  appointed,  who  are  not  their 
agents,  but  the  agents  of  the  corporation;  and  they  cannot  bo  held  roapon* 
sible  for  losses  resulting  from  the  wrongful  acta  or  omissions  of  other  dirootora 
or  ageuts,  unless  the  loss  is  a  consequence  of  their  own  neglect  of  dnty,  either 
for  failure  to  supervise  the  bnsiness  with  attention,  or  in  neglect  to  nee  proper 
care  in  the  appointment  of  ageuts:  Morawets  on  Private  Corporationa*  aee.- 
561  et  seq.,  and  cases.  Bank  directors  are  often  styled  trustees,  but  not  in. 
any  technical  sense.  The  relation  between  the  corporation  and  thorn  i» 
father  that  of  principal  and  agents  certainly  so  far  as  creditors  are  concerned, 
between  whom  and  the  corporation  the  relation  is  that  of  contract,  and  not 
of  trust  But,  undoubtedly,  nnder  circumstances,  they  may  be  treated  ao 
occupying  the  position  of  trustees  to  cealui  que  trvsi.  In  Percp  t.  MUktudan, 
8  Mart,  N.  S.,  68,  74,  75,  which  has  been  cited  as  a  leading  case  for  more 
than  sixty  years,  the  supreme  court  of  Louisiana,  through  Judge  Porter, 
declared  th«t  the  correct  mode  of  ascertaining  whether  an  agent  is  in  fault 
'is  by  inquiring  whether  he  neglected  the  exercise  of  that  diligence  and 
oare  which  waa  necessary  to  a  auccessful  discharge  of  the  duty  imposed  on 
him.'  That  diligence  and  eare  must  again  depend  on  the  nature  of  the  nn* 
dertakintr.  There  are  many  things  which,  in  their  management^  require  the 
utmost  diligence  and  most  scrupulous  attention,  and  where  the  agent  who  un» 
dertakes  their  direction  renders  himself  responsible  for  the  slightest  neglect 
There  are  othera  where  the  duties  imposed  are  presumed  to  call  for  nothing 
more  than  ordinary  care  and  attention,  and  where  the  exercise  of  that  de- 
gree of  care  suffices.  The  directors  of  banka,  from  the  nature  of  their  nn* 
dertaking,  fall  within  the  class  last  mentioned  while  in  the  discharge  of  their 
ordinary  duties":  Briggsv,  Spaulding,  141  U.  S.  132.        • 

Diligence,  General  Bute. — From  the  quotation  juat  made  there  can  be  ne- 
doubt  that  a  bank  acting  as  an  agent  or  as  a  bailee  must  exercise  at  least 
the  skill  and  diligence  required  of  any  other  person  or  corporation  nnder* 
taking  duties  of  a  like  character  under  similar  circumatances  and  for  a  like 
consideration.  The  bank  must,  therefore,  like  any  other  bailee,  obey  all 
1  .wfnl  instructions  from  its  principal  or  bailor,  and  ezeroise  care  and  dilK 
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genoe  in  acoompHaliing  wliat  it  nndertaket  to  perform  for  Yiim:  Milwaviee 
IfaL  Bank  ▼.  CUy  Bank,  103  U.  8.  668.  While  we  are  not  snre  that  the  an- 
thoritiee  sustain  ns»  car  own  conclusion  is,  that  the  nature  of  the  Uanking 
boainess,  and  the  purposes  which  it  is  manifestly  intended  to  subserve,  call, 
in  many  instances,  for  a  higher  degree  of  care  and  skill  than  would  be  ez« 
peeied  or  required  from  other  agents  engaged  in  the  performance  of  like  duties. 
Thns,  bankers  and  their  employees  are  rightfully  supposed  to  possess  supe* 
tior  experience  and  capacity  respeetin^r  the  class  of  business  in  which  they 
are  engaged,  and  also  to  be  provided  with  means  for  caring  for  and  keeping, 
not  only  property  of  the  bank,  but  aU  other  property  of  like  character  of 
which  it  assumes  the  safe  keeping,  and  we  should  expect  that  one  depositing 
seenrities  with  the  bank,  though  without  directly  compensating  it  for  its 
•errices,  would  be  entitled  to  recover  for  their  loss  through  the  negligence 
of  the  bank  or  its  officers,  though  they  had  given  such  attention  to  the  safety 
of  the  seenrities  as  would  have  exonerated  a  private  person  from  liability. 
This  is  because  it  must  be  known  that  persons  selecting  bankers  as  depoei* 
taries  do  so  because  of  a  desire  to  afford  their  property  a  greator  immunity 
from  loss  or  destruction  than  b  possible  while  it  remains  in  thetr  hands  or 
in  the  hands  of  persons  who  have  no  special  facilities  for  its  eafe  keeping, 
and  no  special  experience  in  guarding  it  from  danger. 

Bankt  Acting  as  Collecting  Agents, — The  most  frequent  employment  of 
bankers  as  agents  is  in  the  matter  of  collecting  choses  in  action  deposited  with 
them  for  that  purpose.  This  topic  has  received  such  consideration  in  previous 
notes  to  this  series  thst  it  will  not  be  given  any  treatment  here  beyond  a 
statement  of  the  genei-al  principles  applicable  to  it  and  a  citation  of  soma 
of  the  most  recent  adjudications  bearing  upon  it:  Note  to  Allen  v.  A/er« 
chants*  Bank,  34  Am.  Dec.  307-317.  The  general  rule  as  to  the  duty  of  a 
bank  is,  that  it  is  **  bound  to  use  all  reasonable  diligence  to  protect  the  in* 
terests"  of  the  holder  of  the  property:  Oerman  Nat.  Bank  v.  Bums^  12  CoL 
639;  13  Am.  8t.  Rep.  247;  HazleU  v.  C&mmercial  Nat.  Bank,  132  Pa.  St.  118. 
''It  must  use  due  diligence  in  taking  all  such  steps  by  presentment,  demand, 
and  notice  as  are  necessary  to  fix  the  liability  of  all  parties  to  whom  its  prin- 
cipal has  the  right  to  resort  for  payment":  Note  to  Allen  v.  Merchant**  Bank, 
84  Am.  Dec.  306-31 2L 

Immedutte  Officers  qf  the  Bank — The  authorities  agree  with  respect  to  tho 
general  rule  imposing  diligence  on  a  bank  undertaking  to  collect  commercial 
paper  recei\ed  by  it  for  that  purpose,  but  disagree  as  to  its  liability  for  the 
negligence  or  other  wrong  of  persons  whom  it  must  necessarily  employ  in 
making  such  collection,  or  in  fixing  the  liability  of  the  respective  parties  to 
the  paper.  As  to  the  immediate  servants  or  s gents  of  the  bank,  there  is  no 
doubt  that  it  is  liable  for  their  defaults:  Note  to  Allen  v.  Merchants*  Batik,  34 
Am.  Dec.  313;  PahquioqueBankv.  Bethel  Bank,  36  Conn.  326;  4  Am.  Kep.  80; 
but  the  collection  is  often  such  that  all  parties  must  understand  that  the 
bank  must  transmit  the  paper  to  a  distant  point,  that  measures  may  there 
be  taken  by  some  bank  or  other  correspondent,  and  whether  such  transmis* 
sion  is  necessary  or  not,  the  services  of  a  notary  may  be  required  in  making 
presentment  or  protest  to  charge  parties  liable  on  the  paper  only  in  the 
event  of  due  presentment  and  protest  being  made  and  due  notice  thereof 
given. 

As  Notaries  Are  PuhHe  Officers  Employed  to  perform  duties  as  such,  a  bank 
employing  them  is  justified,  in  the  absence  of  any  thing  tending  to  indicate 
their  unfitness,  in  presuming  that  they  know  their  duties  and  will  perform 
them  with  due  diligence  and  in  the  mode  prescribed  by  law.    The  general 
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rule  obtaining  In  a  majority  of  the  states  is,  **  that  a  hank  receiving  commer- 
eial  paper  as  an  agent  for  eoUeetion  properly  dischargee  its  dntiee  in  oaae  of 
nonpayment  by  placing  the  papers  in  the  hands  of  a  notary  pablic  to  be  pro- 
ceeded with  in  each  manner  as  to  charge  the  parties  to  it  and  to  secure  the 
rights  of  the  real  owner,  and  that  the  bank  is  not  liable  in  snch  cases  for  the 
failure  of  the  notary  to  perform  his  duties":  Bowling  v,  Arthur^  34  Mies.  41; 
paUipolk  BojJt  ▼.  BuOer,  41  Ohio  St  519;  62  Am.  Rep.  94;  note  to  AUm  ▼. 
MerdtanU'  Bank,  84  Am.  Dec  313.  The  notary  is  not,  in  contemplation  ol 
law,  the  agent  of  the  bankers  calling  his  serrioes  into  requisition.  In  decid- 
ing this  question,  the  supreme  court  of  the  United  States  said:  **  It  is  enough 
here  that  the  notary  was  not  in  this  matter  the  agent  of  the  bankers.  He 
was  a  public  officer  whose  duties  were  prescribed  by  law;  and  when  the 
notes  Vere  placed  in  his  hands  in  order  that  such  stepe  should  be  taken  by 
him  as  would  bind  the  iudorsers  if  the  notes  were  not  paid,  he  became  the 
agent  of  the  holder  of  the  notes.  For  any  failure  on  his  part  to  perform  his 
whole  duty,  he  alone  was  liable;  the  bankers  were  no  more  liable  than  they 
would  have  been  for  the  nnskillfulness  of  a  lawyer  of  reputed  ability  and 
learning  to  whom  they  may  have  handed  the  notes  for  collection  in  the  con- 
duct of  a  suit  brought  upon  them":  BrUUm  T.  NuxolU,  104  U.  S.  757.  766; 
CUmeua'  Bank  v.  Howell,  8  Md.  530;  63  Am.  Dec.  714;  Tkmam  v.  Commercial 
Bank,  7  How.  (Miss.)  648;  40  Am.  Dec  83;  Hyde  ▼.  PlanUr^'  Bank,  17  la. 
660;  36  Am.  Dec  621;  BeUemire  t.  Bank  nf  UniUd  Siaiet,  4  Whart.  105;  33 
Am.  Dec  46;  Baldwin  t.  Batdt  qf  Louisiana,  1  La.  Ann.  13;  46  Am.  Dec  72; 
Wan-en  Bank  v.  Sufolk  Bank,  10  Gush.  582;  Staqf  t.  Dane  Counig  Bank,  12 
Wic  629;  May  v.  Jonee,  88  Ga.  308;  30  Am.  St  Rep.  164.  There  are  statM. 
however,  in  which  the  relations  of  a  collecting  bank  and  the  notary  are  deemed 
to  be  thoee  of  principal  and  agent,  and  in  which  a  bank  i«  therefore  held 
answerable  for  negligence  or  other  misconduct  on  the  pert  of  the  notaij 
through  which  the  owner  of  the  paper  sufiFera  lees:  Minmia  ▼.  CH^  Bamk,  6 
La.  740;  26  Aok  Dec  493;  Thanq^mmv.  Bank 4^ SouA Carolina,  3  HiU  (a  (X}, 
77;  30  Am.  Dec  364;  AyramU  v.  Pacific  Bank,  47  N.  Y.  570;  7  Am.  Rep.  489; 
Amer'K^n  Exp^  Co,  ▼.  HaUre,  21  Imi.  4;  83  Am.  Dec  334.  Tliere  is  atill  a 
tliird  line  of  decisions  which,  without  affirming  or  denying,  the  general  lia^ 
bility  of  a  collecting  bank  for  the  negligence  of  notariee  employed  by  it 
have  held  it  answerable  for  the  negligence  of  a  notary  because  he  was  also 
an  officer  of  the  bank  or  because  hid  special  relations  to  it  were  snch  that  be 
should  be  regarded  as  performing  duties  as  its  agents  though  snch  duties 
were  also  of  an  official  nature:  Waodariver  Bank  t.  Omaha  Firwt  NaL  Bank,  86 
Keb.  744;  Oerhardl  v.  Boatmen**  8,  /.,  38  Mc  60;  90  Am.  Dec  407. 

Litilnlity  for  Correepondente  and  Other  Subaffenie. — If  the  person  or  agent 
selected  by  the  bank  is  not  a  public  officer  charged  with  the  performance  of 
official  duties,  the  authorities  are  atill  more  evenly  divided  than  in  the  case 
of  notaries  public  in  answering  the  question  whether  he  is  to  be  regarded  as 
the  agent  of  the  collecting  bank  or  of  the  person  employing  it  to  make  the 
collection,  or  to  do  the  acts  necessary  to  preserve  the  liability  of  all  persona 
connected  with  the  paper.  Those  courts  which  deem  the  subemployee  to  be 
the  agent  of  the  collecting  bank  hold  it  liable  for  his  negligent  acta  or  other 
misconiluct  within  the  line  of  his  duties,  while  thoee  courts  which  deem  him 
to  be  the  agent  of  the  owner  of  the  pnper  necessarily  exonerate  tiie  bank 
from  liability  for  his  negligence  or  other  wrong,  because  they  regard  his  nets 
as  being  the  acta  of  the  owner  of  the  paper  and  hia  negligence  as  the  obli- 
ge iice  of  suoh  owner. 

If  the  pa^r  left  with  the  bank  is  snch  that  it  must  be  eent  to  n  diatnnl 
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fN>int  for  the  pnrpose  of  receiving  payment  or  of  talcing  steps  necessary  to 
preserve  the  liability  of  the  parties  thereto^  or  to  charge  with  liability  per* 
«oas  who  are  not  liable  except  after  certain  steps  have  been  taken,  the  an* 
tliorities  agree  that  it  is  the  duty  of  the  bank  to  forward  tha  paper  to  a 
-•uitable  person  or  correspondent  at  the  place  where  the  necessary  action 
'innst  be  taken,  and  that  for  the  negligence  of  the  bank  in  not  so  forwarding 
'the  paper  or  in  selecting  an  sgent  whom  it  knows,  or  should  know,  to  be 
unfit  for  the  purpose,  it  is  answerable  for  injuries  resulting  to  the  owner  of 
the  paper:  Divver**  Bonk  v.  Anglo-American  Packing  Co,,  18  IlL  App.  191| 
•German  NaL  Bank  v.  Burna,  12  Col.  539;  13  Am.  St.  Rep.  247;  Merchants 
JfaL  Bank  v.  Ooodmati,  109  Pa.  St.  428;  58  Am.  Rep.  728;  DroverU  Bank  t. 
^ngUhAmeruxui  etc  Co,,  117  III.  106;  57  Am.  Rep.  855.  If,  however,  it  U 
•elear  that  there  is  no  want  of  care  in  selecting  the  correspondent  or  other 
-agents  the  bank  manifestly  can  be  held  responsible  for  his  misconduct  only 
«ipou  the  ground  that  he  is  its  agent  for  whom  it  mnst  be  answerable  upon 
-the  same  principle  upon  which  it  is  liable  for  the  acts  of  its  officers  or  other 
agents  under  its  immediate  controL  The  person  thus  selected  must  be  the 
agent  either  of  the  bank  or  of  the  owner  of  the  property,  and  if  the  agent  of 
-the  latter,  it  follows  that  he  has  an  agent  whom  he  did  not  seleot,  of  whose 
titnesd  he  has  no  means  of  judging,  and  of  whose  very  existence  he  may  not 
Im  aware.  It  is  difficult  to  determine  upon  which  side  the  greater  niiml>er 
•of  decisions  are,  but  among  those  declaring  the  person  selected  to  be  the 
•agent  of  the  bank  selecting  him,  and  that  such  bank  is  therefore  answerable 
for  his  want  of  due  care,  and  for  his  embexzlement  or  other  misconduct,  are 
the  decisions  of  the  Euglish  courts  and  of  the  supreme  court  of  the  United 
States,  and  we  therefore  feel  warranted  in  asserting  that  the  weight  of  an* 
thority  is  against  the  banks,  and  does  not  require  the  owner  of  the  paper  to 
auffer  from  the  negligence  of  agents  selected  by  the  bank,  though  in  such 
selection  there  was  not  any  want  of  care,  and  the  person  selected  was  appar- 
•ently  a  suitable  person  to  transact  the  business  intrusted  to  him:  Slreiseguth 
T.  Natural  0.  A.  B,,  43  Minn.  50;  19  Am.  St  Rep.  213;  Mnckertty  v.  Rarn^ 
^ty*,  9  Clark  &  F.  818;  Allen  v.  MerchanU'  Bank,  22  Wend.  215;  34  ^m. 
Dec.  289,  and  note;  Shnpaon  v.  WaUUby,  83  Mich.  439;  Hoover  v.  WUe,  91 
4J.  S.  308;  Liwlsbarg  Bank  v.  Oher,  81  Kan.  599;  BradHrtet  v.  Bverson,  72 
Pa.  St  124;  13  Am.  Rep.  665;  Dodtje  v.  Savmge  dt  T.  Co.,  93  U.  &  879; 
<7o66  v.  Becke,  6  Ad.  &  £1,  N.  S.,  930;  AyratiU  v.  Pacific  Bank,  47  K.  T.  570; 
7  Am.  Rep.  489;  TUu$  v.  Meehania*  NaL  Bank,  85  N.  J.  L.  588;  Wingate  v. 
Jfedianiet*  Bank,  10  Pa.  St.  104;  Kent  v.  Dawton  Bank,  13  Blatchf.  237;   Fan 

Wart  V.  Woolley,  3  Barn,  k  C.  439;  5  DowL  &  R.  374;  Kxehangt  Bank  v. 

Third  NaL  Bank,  1 12  U.  S.  276.  Considering  the  state  oourts  alone,  we  think 
the  preponderance  of  decision  is  in  favor  of  the  proposition  that  the  liabili^ 
of  the  bank  extends  merely  to  the  exercise  of  due  care  in  selecting  a  compe* 
tent  agent  and  the  transmission  of  the  paper  to  the  latter  with  proper  in- 
structions, and  that  the  agent  thus  selected  is  not  the  agent  of  the  bank 
selecting  him,  bat  of  the  owner  of  the  paper,  and  hence  that  the  bank  can* 
•tot  be  held  answerable  for  his  defaults  in  any  respect  if  it  has  used  due  care 
in  his  selection:  Columbia  Second  NtL  Bank  v.  CumnungB,  89  Tenn.  609;  24 
Am.  Sr.  Rep.  618;  First  NaL  Bavk  ▼.  Sprague,  34  Neb.  318;  83  Am.  St  Rep. 
«44;  Da/y  v.  Butdier*'  etc  Bank,  56  Mo.  94;  17  Am.  Rep.  663;  Third  NaL 
Bank  V.  Vickaburg  Bank,  61  Miss.  112;  48  Am.  Rep.  78;  OMeOch  v.  StaU 
Bank,  56  Iowa,  434;  41  Am.  Rep.  110;  Lawrtnee  v.  Stonington  Bank,  6  Conn. 
$21;  Jackson  v.  Union  Bank,  6  Uar.  &  J.  146;  Fabent  v.  Mercantile.  Bank,  28 
Pick.  332;  34  Am.  Dec  59;  Etna  Ins.  Co.  t.  AUonC.  B.,25  DL  246;  79  Am. 
Dec  32a 
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Am  Bailees  (if  Special  DeposiU. — Tho  duty  assumed  by  a  majority  of  the- 
banka  iu  caring  for  and  safely  keeping  valuable  securities  and  other  property^ 
for  the  safekeeping  of  which  they  have  special  facilities,  has  gi^en  rise  to- 
considerable  litigation,  and  here  also  there  is  a  want  of  harmony  in  the  deci. 
sious  respecting  the  degree  of  care  which  a  bank  must  exercise  to  relieva- 
itself  from  liability  in  the  event  of  loss.  The  securities  deposited  with  it 
may  have  been  received  as  collateral  to  some  loan  by  it,  or  it  may  haTe  un- 
dertaken to  act  at  the  bailee  thereof  either  for  some  special  consideration  or 
for  no  other  consideration  than  the  fact  that  what  it  undertakes  to  do  may 
tend  to  attract  new  or  retain  old  customers,  or  in  some  other  way  to  promote 
the  interests  of  the  bank.  Uoubtless,  a  higher  degree  of  care  is  exacted 
when  what  the  bank  does  is  for  a  direct  consideration  than  when  it  acts 
gratuituusly  and  for  the  mere  accommodation  of  its  customers  and  others. 

In  some  of  the  decisions  the  ground  was  taken  that  the  keeping  of  special 
deposits  was  not  in  any  sense  necessary  to  tlie  carrying  on  of  the  business  of 
banking,  and  therefore,  tliat  if  the  cashier  of  a  national  bank  received  a 
special  depo^^it,  and  issued  a  receipt  therefor,  purporting  to  act  in  his  official 
capacity,  that  such  act  was  outside  of  the  powers  and  duties  of  his  office^ 
and  could  not  impose  any  liability  on  the  bank  for  the  loss  of  saeh  secnri- 
ties,  even  though  it  resulted  from  gross  negligence:  PaiUtom  t.  Sfraeum  NaL 
Bank,  60  N.  Y.  82;  36  Am.  Rep.  582;  WiUy  v.  First  NaL  Bank,  47  Vt.  546; 
19  Am.  Rep.  122.  The  constrnction  given  by  these  decisions  to  the  banking 
acts  of  the  United  States  has  been  repudiated  by  the  national  courts,  irhicb 
have  determined  that  the  keeping  of  special  deposits  for  customers  is  withitt 
the  power  of  the  national  banks,  and  even  if  it  were  not,  that  if  an  officer  of 
the  bank  actually  received  such  deposit  with  the  acquiescence  of  the  direc- 
tors, the  bank  cannot  escape  liability  by  the  plea  of  uUra  vires,'  First  NaL 
Bank  of  Carlisle  v.  Oi-alvam,  100  U.  S.  699;  Third  NaL  Bank  ▼.  Bcyd^  44  Md. 
47;  22  Am.  Rep.  35.  There  is,  therefore,  now  no  doubt  that  the  reception 
by  a  bank  of  a  special  deposit,  to  be  thereafter  returned  to  the  person  from 
whom  it  was  received,  imposes  upon  it  some  duty  respecting  the  safekeep* 
ing  it  the  deposit,  and  some  liability  for  a  loss  resulting  from  the  nouper* 
formance  of  such  duty. 

If  the  Securities  Were  Received  as  Collateral  to  a  Loan,  thongh  the  bank  is 
not  to  be  compensated  for  their  safe  keeping  otherwise  than  by  the  incidental 
advuntagn  which  may  accrue  to  it  from  such  loan  and  the  profits  to  be  de- 
rived therefrom,  the  bauk,  whether  the  debt  secured  has  been  paid  or  not» 
is  under  oliligation  to  exercise  at  least  ordinary  care,  and  liable  for  any  loss 
rcsultiug  from  want  of  snih  care:  Note  toQriggs'v,  Day,  32  Am.  St.  Rep.  721;. 
Jenkins  v.  National  Bank,  58  Me.  275.  Differences  of  opinion  may  exist  in  every 
case  as  to  wlietlicr  the  care  actually  taken  amounted  to  ordinary  care  or 
not.  and  this  question  must  generally  be  determined  by  the  jury,  acting 
under  the  iustiuctious  of  the  court.  In  one  case  in  which  certain  coupon 
bonds  and  stocks  had  been  stolen  from  the  bank  in  consequence,  as  was 
alleged,  of  the  failure  to  exercise  ordinary  care  in  their  custody,  the  jury 
were  charged  that  "  the  defendant  would  be  responsible  if  the  jury  founds 
from  the  evidence,  that  the  bunds  had  been  stolen  in  consequence  of  the  failure 
on  the  part  of  the  defendant  to  exercise  such  care  and  diligence  in  the  custody 
or  keeping  of  them  as,  at  the  time,  banks  of  common  prudence,  in  like  situation 
and  business,  usually  bestowed  in  the  custody  and  keeping  of  similar  prop> 
erty  belonging  to  themselves;  that  the  care  and  diligence  ousht  to  have  been 
such  as  was  properly  adapted  to  the  preservation  and  protection  of 
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properfcy,  and  to  hava  been  proportioned  to  the  consequence  likely  to  artsft 
from  any  iroprovidenee  on  the  part  of  the  defendant";  and  further,  "thai 
the  jury  may  take  into  consideration  whether  it  wan  a  proper  precaution  for 
the  defendant  to  have  had  an  inside  watchman  at  night»  and  on  Sundays^ 
whether  anch  watchman  ought  to  have  kept  awake  at  night,  and  whether 
the  bank  ought  ever  to  have  been  without  an  inside  watchman  at  any  part 
of  the  day  on  Sunday,  and  that  they  may  take  into  consideration  the  nature 
and  value  of  said  bonds^  their  liability  to  loss,  the  temptation  they  offered 
to  theft,  the  difficulty  of  recovering  them  if  stolen,  the  situation  of  the- 
building  and  vault,  and  the  sufficiency  of  the  safe  in  which  the  defendant 
kept  them  at  the  time  they  were  stolen":  Third  Nak  Bank  v.  Boyd,  44  Md. 
47;  22  Am.  Rep.  85,  «4].     The  decision  last  cited  has  received  the  approval 
of  the  supreme  court  of  the  United  States  in  a  case  in  which  it  appeared 
that  though  securities  bad  originally  been  deposited  for  safe  keeping  merely,, 
they  had  afterwards  been  left  with  the  bank  pursuant  to  an  understanding  that 
they  should  be  held  as  security  for  any  overdrafts  which  might  be  made  by- 
their  owners.     '*  The  deposit,"  said  tlie  court,  **  by  its  change  from  a  gratu- 
itous bailment  to  a  security  for  loans  became  a  bailment  for  the  mutual  bene- 
fit of  both  partiee,  that  is  to  say  both  were  interested  in  the  transactions. 
For  the  iMiilor  it  obtained  the  loans,  and  to  that  extent  was  for  his  advan- 
tage; and  to  the  bailee  it  secured  the  payment  of  the  loan,  and  that  was  to 
his  advantage  also.     The  bailee  was  therefore  required,  for  the  protection  of 
the  bonds,  to  give  such  care  as  a  prudent  owner  would  extend  to  his  own  prop- 
erty of  a  similar  kind,  being  in  that  respect  under  an  obligation  of  a  more- 
striugont  character  tban  that  of  a  gratuitous  bailee,  but  differing  from  hin^ 
in  tliat  he  thereby  became  liable  for  the  loss  of  the  property  if  caused  by  hia 
neglect  though  not  amounting  to  gross  negligence*':  Preston  v.  PrcUjur,  137 
U.  S.  6(H,  612. 

In  a  case  decided  by  the  court  of  appeals  of  New  York,  it  was  shown  that 
tlie  loan  for  which  collaterals  were  originally  depojiited  had  been  paid,  yet 
they  were  left  with  the  bank  upon  an  understanding  that  they  should  be- 
held to  secure  such  advances  as  might  thereafter  be  made  by  the  bank  to 
their  owner;  that  the  securities  were  kept  in  a  steel  box  belonging  to  the 
bank  and  inclosed  in  an  iron  safe,  and  that  upon  both  the  box  and  the  safa 
were  looks,  the  combinations  upon  which  were  known  only  to  the  president 
and  cashier  of  the  bank;  that  the  latter  officer  had  borne  a  good  reputation 
for  many  years,  but  was  ultimately  removed  from  his  position  upon  a  claiok 
tliat  he  was  a  defaulter;  that  the  officers  of  the  bank  were  charged  with 
making  quarterly  examinations  pertaining  to  the  affairs  of  the  institution, 
but  as  a  matter  of  fact,  they  made  such  examinations  semi-annually  only, 
and  made  no  examination  whatever  respecting  the  special  deposits,  unless 
there  were  existing  loans  thereon,  and  they  never  made  any  list  of  such  de* 
posits,  though  it  was  the  custom  to  receive  and  keep  them;  and  the  officers, 
other  than  the  cashier,  claimed  that  they  did  not  know  of  the  deposit  ia 
question,  and  that  there  was  no  evidence  respecting  the  time  or  mode  of  its 
loss.  The  court  was  of  the  opinion  that,  under  the  circumstances,  the  bank 
was  not  a  gratuitous  bailee  but  received  compensation  and  was  charged  with 
the  exercise  of  a  high  degree  of  care  in  the  keeping  of  the  deposit;  that  the 
evidence  did  not  show  the  exercise  of  reasonable  care  by  the  bailee  in  tha 
custody  of  the  bonds  after  the  loan  was  discharged;  and  that  this  want  of 
care  was  especially  manifested  by  there  being  no  list  of  the  deposits  and  no 
tteans  taken  from  time  to  time  to  ascertain  whether  they  remained  on  hand 
or  not;  that  a  "  course  of  business  affording  such  opportunities  to  fallibla 
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H^uardians  presenta  an  irreBistible  temptation  to  nae  the  property  under  thor 
control  for  illegal  pnrpoeea  and  nsnally  resulting  in  the  loaa  of  the  Mcnritias 
thus  exposed  *':  OuderldrkY.  Central  NaL  Bani^  119  N.  Y.  271. 

Tliou^ii  the  boudi  or  other  aecuritiet  left  with  tlie  bank  for  ealo  keeping 
may  not  be  received  or  retained  as  collateral  to  any  loan,  yet  they  may  faavo 
auch  conuectiou  with  the  business  of  the  bank  that  its  undertaking  to  care 
for  them  is  not,  in  contemplation  of  law.  gratuitous,  and  its  duty  la  mora 
•onerous  than  if  it  were  a  mere  mandatary.  Securities  were  depoeited  witii 
•a  bank  with  the  understanding  that  they  should  be  exchanged  by  itfor  aecuri* 
ties  of  a  diflferent  class.  lu  considering  the  nature  of  the  traneaction  and 
the  duty  and  liability  of  the  bank,  the  court  said:  '*Tlie  tranaactioOy  in  the 
light  we  erenow  considering  it^  amounts  to  the  depositi  of  certain  aecnritiea 
with  an  nndertaking  to  return  thoee  of  a  different  daas,  and  waa  within  tha 
scope  of  the  general  business  of  the  bank.  The  court  mada  no  finding  aa  to 
the  fact  whether  the  bank  received,  in  this  particular  case^  oompensation, 
though  it  is  found  that  generally  in  such  busineas  it  was«in  some  form  oom- 
XMnsated.  As  to  the  liability  of  the  bank  the  transaction  is  governed  by  the 
same  rules  which  would  apply  in  the  case  of  the  deposit  of  money  to  be 
repaid  in  different  currency, or  the  receipt  by  the  institution  of  oommercial 
paper  for  collection.  Can  it  be  claimed  that  the  deposit  of  a  draft  in  bank, 
under  a  special  agreement  that  it  shall  be  collected  and  the  prooeeda  paid  in 
gold  or  United  States  securities,  creates  a  bailment  in  the  natare  of  a 
mandate?  We  are  unable  to  see  any  distinction  between  a  transaotion  of 
that  kind  and  the  one  before  us.  If  no  agreeement  was  made  for  the  pay« 
ment  of  compensation  to  the  bank,  or  if.it  waa  agreed  that  none  should  be 
paid,  in  neither  case  is  ita  liability  different  from  the  oaaa  of  deposits  of 
money  securities  or  commercial  paper  for  purposes  within  the  limits  of  ita 
general  business.  It  would  startle  the  commercial  and  financial  world  to 
Announce  the  rule  contended  for  by  defendant's  counsel,  that  banks  reooir- 
ing  securities  from  their  customers  for  a  purpose  within  the  limita  of  their 
proper  business,  even  without  compensation,  are  liable  only  as  mandatariea": 
Leacky.  Hale,  31  Iowa,  69,  72;  7  Am.  Rep.  112. 

Special  D^posUs,  WUhovi  Cmnpenaathn.—  Where  a  Spatial  DepotU  U  Nu  om 
CollaUral  and  the  bank  must  be  regarded  aa  acting  without  any  other  oon- 
aideration  then  the  pnrauit  of  such  policy  as  ita  manageis  think  will  aoeoio 
or  retain  business  for  it,  it  is  undoabtedly  liable  for  a  loss  through  groaa  neg- 
ligence: Manhattan  Batik  v.  Walter,  130  U.  a  267;  Chattahootke  Nat  Bamk 
w.  Scldey,  58  Ga.  3G9;  Firet  Nat  Bank  v.  OraAam^  85  Pa.  St  91;  27  Am. 
Rep.  G2di  and  there  are  many  decisions  sfiirniing  that  it  is  answerable  only 
when  its  negligence  may  properly  be  oharaoterixed  as  gross:  Oudm-Urk  v. 
Ceutml  NaL  Bank,  119  N.  Y.  263;  Firtt  Nat,  Bank  ^  CarUeh  v.  Qrmham. 
79  Pa.  St.  106;  21  Am.  Rep.  49;  De  Haven  v.  Kenaingtm  NaL  Beutk,  81  Pk. 
St  95;  Fatter  ▼.  Sstfx  Bank,  17  Mass.  479;  9  Am.  Dec  168;  Smitk  v.  FSth 
Nat,  Bank,  99  Mass.  605;  97  Am.  Dec  59;  Firat  NaL  Bank  ▼.  Oeeam  Bank, 
60  N.  Y.  278;  19  Am.  Rep.  181;  Pattuan  ▼.  Sifra^^me  NaL  Bank,  80  N.  Y.  82; 
36  Am.  Rep.  582;  HaU  v.  Bawallie,  8  Kan.  137;  i>iMfli  v.  Kyle'e  Bjor.,  U  Bosh, 
134.  In  truth,  the  language  of  some  of  the  decisions  is  so  extreme ao  rather 
to  invite  frau<l  and  inattention  on  the  part  of  the  offioexs  and  agonta  of 
banks  having  the  custody  of  special  dfiposita.  The  assertion  thatsoeh  baaks 
Are  liable  for  groes  negligence  only  is  well  calculated,  if  generally  aocoptad 
as  trae,  to  thwart  the  only  purpose  for  which  such  a  deposit  ia  avor  aiado. 
Thus  applying  to  banks  and  special  deposits  therein  the  rule  appUcabla  to 
other  mandataries,  it  was  said,  *'  A  bailee  without  reward  ia  Bot  booad  ta 
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erdioary  diligence,  is  not  responsible  for  tYiat  care  which  every  attentive  and 
diligent  person  takes  of  his  own  goods,  but  only  for  that  care  which  th^ 
moat  inattentive  take" :  First  NaL  Bank  v.  Hex,  89  Pa.  St.  308,  312;  83  Am. 
Kep.  767.  We  think  the  language  of  the  decisions  asserting  that  banks  ar* 
liable  in  only  the  ease  of  gross  negligence  is  misleading,  and  in  many  in- 
■tanoee  does  not  fairly  express  the  real  view  of  the  oonrts  by  which  sncb 
language  has  been  employed.  Thus  one  court,  after  asserting  the  rule  of 
gross  negligence,  adds:  '*The  nature  of  the  property  and  purposes  the  par- 
ties had  in  view,  at  appears  from  the  quality  of  the  property  and  character 
of  the  act  of  deposit,  are  a  part  of  the  case.  Banks  are  instituted,  and  its 
buildings  constructed,  for  the  delivery  in,  and  safe  keeping  of,  money  and 
money  securities;  and  these  bonds  were  deposited  in  defendant's  bank  for 
greater  security  of  the  bonds — *for  safe  keeping.'  And  it  must  be  implied 
that  the  defendant  undertook  to  use  all  ap[)liauces  for  the  security  of  its 
property  for  *  the  safe  keeping '  of  plaintiff's  bonds  and  in  good  faith":  M7a(- 
ney  v.  National  Bank,  55  Vt  155,  159;  45  Am.  Rep.  598. 

That  a  bank  undertaking  to  keep  special  deposits  of  valuable  articles  is 
sJways  liable  for  a  loss  incurred  from  its  negligence,  though  such  negligenoe 
may  not  be  what,  in  the  popular  sense  of  the  words,  would  be  underutood  aa 
gross  negligence,  must,  we  think  be  affirmed  for  two  reasons:  1.  Because 
a  bank  usually  represents  itself  to  have  special  facilities  for  the  safe  keep- 
ing of  such  articles  and  to  exercise  special  care  in  their  custody;  and  2« 
"While  it  may  not  receive  any  direct  compensation  for  its  service,  it  obtains 
advantages  therefrom  in  attracting  and  retaining  clients.  Thus,  where  it 
appeared  that  private  bankers  had  a  large  vault  in  which  they  permitted 
their  customers  to  keep  boxes  of  valuable  securities,  and  a  box  containing 
snofa  securities,  deposited  by  a  regular  customer  or  depositor,  was  afterwards 
lost  by  being  left  unattended  for  a  period  sufficiently  long  to  permit  a  thief 
to  enter  the  bank  and  carry  the  box  away  during  the  temporary  absence  of 
the  receiving  teller  and  the  other  officers  of  the  bank,  the  court  said,  "The 
plaintiff  had  a  good  bank  account  with  the  defendant,  and  they  doubtless 
found  it  profitable  to  receive  cash  deposits  from  their  customers.  It  is* not 
probable  that  the  defendants  prepared  this  large  vault,  the  numerous  metal- 
lic checks,  and  made  such  ample  preparations  to  receive  and  take  care  of 
boxes  containing  valuable  articles,  scrips,  bonds,  and  marketable  securities 
of  every  kind  merely  as  an  act  of  disinterested  benevolence.  On  the  con- 
trary, it  is  shown  that  the  owners  of  nearly  all  the  boxes  kept  their  currency 
deposited  with  the  defendants;  and  we  think  the  object  of  this  vaults  hold- 
ing out  to  business  men  a  safe  place  to  keep  their  valuable  boxes,  was  to  in* 
dnoe  the  deposit  of  money  in  the  bank  of  the  defendants.  Their  object  was 
doubtless  to  increase  their  deposits,  and,  of  course,  enhance  their  profits; 
and  to  accomplish  it  they  held  themselves  out  to  the  business  community  as 
prepared  to  take  care  of  their  valuable  boxes.  The  taking  care,  therefore, 
of  these  boxes  was  a  part  of  the  business  of  the  bank  by  which  they  doubt- 
less induced  cash  deposits  and  made  considerable  profit.  We  therefore  do 
not  regard  the  deposit  in  question  as  only  a  gratuitous  one.  Something  more 
than  no  gross  negligence  or  fraud  was  expected  from  the  defendants.  They 
were  not  merely  gratuitous  bailees  receiving  a  voluntary  deposit  and  liable 
only  for  *  gross  negligenoe  or  fraud ';  they  were  bound  to  exercise  each  dill- 
genoe  as  prudent  bankers  would  exercise  in  taking  care  of  and  preserving  a 
thing  of  that  character  deposited  with  them. "  The  court,  however,  granted  a 
rehearing,  and  exonerated  the  bankers  from  liability  on  the  ground  that  '*  the 
abstraction  of  the  bonds  seems  to  have  been  one  of  those  bold  and  adroit  acta 


782  IsHAM  ••  Post.  [New  York, 

which  are  oecMfoaally  earriad  out  meoeOTfiilly  in  defianee  of  wdmary  pra- 
4lenoe  and  diligenoa*:  Levif  ▼.  Pike,  25  La.  Ann.  690.  In  MoMrg  ▼•  Ooffk^ 
34  Md.  235,  247*  an  instruction  wat  approTod  which  required  the  jorj  in 
order  to  entitle  the  plaintiff  to  recover  for  a  ioee  of  bonda  and  aeenritiee  de- 
posited, to  find  that  the  loss  occurred  through  the  failure  of  the  defendants 
to  use  such  care  in  the  custody  and  keeping  of  such  bonds,  as  pereons  of  com- 
«non  prudence  in  their  situation  and  business  usually  bestowed  in  the  eon- 
tody  and  keeping  of  similar  property  belonging  to  themselTee.  The  moat 
aatisfaotory  and  reasonable  oases  upon  this  subject  are  Prattm  ▼.  Fredker, 
137  U.  a  604,  and  Gray  t.  Merrku%  148  lU.  179;  39  Am.  St.  Repi  In 
these  oases  the  courts^  if  they  may  be  regarded  as  acoeptiag  the  mle^  that 
a  bank  gratuitously  keeping  a  special  deposit  is  liable  only  for  grosa  negli- 
4^enoe,  gare  a  definition  of  these  terms  not  consistent  with  the  popular  ao- 
oaptation  of  their  meaning,  and  showed,  as  we  think,  that  a  banker  is  guilty 
«f  gross  negligence  unless  he  exercises  at  least  ordinary  care,  taking  into 
consideration  the  character  of  the  property  of  which  he  is  bailee,  and  the 
oonsequent  danger  of  its  loss  unless  unusual  precautions  are  taken  to  pre> 
vent  its  appropriation  by  thisTcs,  burglars,  or  dishonest  employoee  of  the 
•bank. 

The  bonds  in  question  were  stolen  and  disposed  of  by  an  assistant  cashier 
of  the  bank,  and  the  bank  had  been  informed  that  such  cashier  was  apeen- 
lating  on  the  board  of  trade  of  Chicago^  although  he  was  entirely  dependent 
on  his  salary.  He  had  free  access  to  the  vaults  where  the  securitiee  of  the 
tiank  were  kept,  and  was  continued  in  its  service  after  knowledge  of  his 
•pecnlationa.  In  response  to  the  couteution  of  the  bankers  that  they  wene 
•imply  gratuitous  bailees,  and  were  not  chargeable,  unless  the  loss  resulted 
from  their  gross  negligence,  the  supreme  court  of  the  United  States,  in  the 
ease  reported  in  137  U.  S.  604,  said:  "  Undoubtedly  if  the  bonds  were  re- 
ceived by  the  back  for  safe  keeping,  without  compensation  to  them  in  any 
form,  but  exclusively  for  the  benefit  of  the  plaintiffs,  the  only  obligation  rest* 
4iig  upon  them  was  to  exercise  over  the  bonds  such  reasonable  care  as  man  of 
•coiniiion  prudence  would  usually  bestow  for  the  protection  of  their  own  prop- 
erty  of  a  similar  character.  No  one  taking  upon  himself  a  duty  for  another, 
without  consideration,  is  bound,  either  by  law  or  morals,  to  do  more  than  a 
man  of  that  character  would  do  generally  for  himself  under  like  conditions. 
The  exercise  of  reasonable  care  is  in  all  such  cases  the  dictate  of  good  faith. 
An  utter  disregard  of  the  property  of  the  bailor  would  be  an  act  of  bad  faitii 
to  him.  But  what  will  constitute  such  reasonable  care  will  vary  with  the 
nature,  value,  and  situstion  of  the  property,  the  general  protection  afforded 
by  the  police  of  the  community  against  violence  and  crime,  and  the  bearing 
of  surrounding  circumstances  upon  its  security.  The  care  nsuslly  and  gen* 
orally  deemed  necessary  in  the  community  for  the  security  of  similar  prop* 
erty  under  like  conditions  would  be  required  of  the  bailee  in  such  cases,  but 
nothing  more.  The  general  doctrine,  as  stated  by  text-writers  and  in  judi* 
oial  decisions,  is  that  gratuitous  bailees  of  another's  property  are  not  respon* 
eible  for  its  loss  unless  guilty  of  gross  negligence  in  its  keeping.  But  gross 
negligence  in  such  cases  is  nothing  more  than  a  failure  to  bestow  the  care 
which  the  property  in  its  situation  demands;  the  omission  of  the  reasonable 
care  required  is  the  negligence  which  creates  the  liability;  and  whether  this 
existed  is  a  question  of  fact  for  the  jury  to  determine,  or  by  the  conrt  where 
«  jury  is  waived:  See  Steamboat  New  World  v.  King^  16  How.  469,  474,  475; 
JiMlroad  Co.  v.  Lockwood,  17  Wall.  357,  383;  Milwanku  tie.  R^.  v.  ArwM.  91 
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jit  ooe  time  carried  ao  far  aa  to  abielcl  the  baileea  from  the  frandnlent  acts  of 
€heir  own  employeea  and  officera,  thoagh  their  employment  embraoed  a  au* 
f>erviaion  of  the  property,  auch  acta  not  being  deemed  within  the  acope  of 
their  employment.  •  •  •  •  Aa  atafaed  above,  the  reaaouable  oare  which  per- 
iM>n8  ahould  take  of  property  intmated  to  them  for  aafe  keeping  without  re- 
ward will  neoeaaarily  vary  with  ita  nature,  value,  and  aitnation,  and  the 
lieanng  of  aurronnding  cirounutancea  npon  ita  aecnrity.  The  buaineaa  of  the 
bailee  will  neoeaaarily  hare  aome  effect  npon  the  nature  of  the  oare  required 
of  him,  aa,  for  example,  in  the  caae  of  bankera  and  banking  institutiona  hav* 
ing  apecial  arrangementa  by  vaulta  and  other  guards,  to  protect  property  in 
their  cnatody.  Peraona  therefore  depoaiting  valuable  artiolea  with  them, 
axpeot  that  auch  meaaurea  will  be  taken  aa  will  ordinarily  aecore  the  prop- 
erty from  burglara  outside  and  from  thievea  within,  and  that  whenever  ground 
for  anapicion  ariaea  an  examination  will  be  made  by  them  to  aee  that  it  haa 
not  been  abstracted  or  tampered  with;  and  alao  that  they  will  employ  fit 
men,  both  in  ability  and  integrity,  for  the  diacbarge  of  their  dutiea,  and  re* 
xnove  those  employed  whenever  found  wanting  in  either  of  theae  particulars. 
An  omiasion  of  auch  measures  would  in  moat  caaea  be  deemed  culpable  negli- 
gence, ao  gross  aa  to  amount  to  a  breach  of  good  faith,  and  oonstitnte  a  fraud 
upon  the  depositor."  The  views  thus  expreaaed  by  the  aupreme  court  of  the 
United  Statea  were  quoted  and  applied  in  Orap  v.  Mtrriam,  148  111.  190,  39 
Am.  St.  Rep.,  a  caae  involving  the  aame  deposit  and  the  aame  loss  by 
the  act  of  the  asaiatant  cashier,  considered  by  the  aupreme  court  of  th« 
United  Statea. 

In  no  case,  in  the  absence  of  an  express  contract  to  that  effect,  ia  a  bank 
«n  inaurer  of  the  safety  of  bonds  or  other  valuable  articles  or  securitiea  left 
in  its  care.  It  must,  however,  in  all  cases,  either  return  them  to  the  owner 
or  show  some  valid  excuse  for  not  returning  them.  Therefore,  aa  held  in 
the  principal  case,  when  it  haa  received  a  apecial  deposit,  and,  after  demand, 
Jioa  failed  to  return  it,  the  burden  of  proof  muat  be  assumed  by  it^  and,  to 
exonerate  itself  from  liability,  it  must  either  show  that  it  made  some  di  po- 
sition of  the  property  authorised  by  the  owner,  or  that  it  haa  been  lost  with- 
out fault  on  ita  part.  **It  necessarily  follows  from  the  nature  of  the 
obligation  and  the  refusal  to  return  the  property  that  the  burden  of  show- 
ing the  circunutancea  of  the  lose  rests  upon  the  bailee,  and  unleaa  the 
evidence  khowa  the  exerciae  of  due  care  by  him  according  to  the  nature  of 
the  bailment,  he  will  be  held  responsible  for  a  breach  of  the  contract  to  re- 
turn the  property  bailed  '*:  Ouderkirh  v.  Central  N.  Batik,  119  N.  Y.  267. 

From  the  loss  of  the  property  actionable  negligence  ia  presumed.  But 
for  this  preaumption  it  would  rarely  be  possible  for  the  owner  of  a  do- 
poait  to  obtain  relief.  Aa  he  ia  not  in  poesession  of  it,  and  cannot  know  in 
what  mode  it  haa  been  kept,  he  has  no  means  of  establishing  the  negligence 
of  the  bank  or  of  ita  agenta.  In  some  instances,  banks  have  sought  to 
throw  the  burden  of  proof  upon  the  owner  of  the  property,  and,  without  at- 
tempting any  explanation  of  its  disappearance,  have,  to  all  inquiries,  merely 
returned  the  answer,  that  the  bank  had  no  such  property  in  its  custody.  It 
is  now  well  settled  that  this  is  not  aufficieut,  and  the  banker  itiust  prove 
the  exercise  of  the  degree  of  care  required  of  him  by  the  decisions  in  the 
jurisdiction  in  which  the  loss  occurred  and  in  which  his  liability  is  sought 
to  be  enforced:  Firsi  NaL  Bank  of  CarUtle  v.  OraJiam,  85  Pa.  St  91 ;  27  Am. 
Bep.  628;  CMcopee  Bank  ▼.  PkiUidelpkia  Bank,  8  Wall  641;  Alansfield  Bank 
V.  Ztttt,  39  Ohio  St  105. 
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T\\Q  mo^t  famHiar  excuse  for  the  loss  of  secarities  mnd  otlier  special  de- 
posits is  that  they  were  taken  hy  thieves  or  burglars  or  embesxled  by  soms 
otticer  or  ageut  of  the  bank.  Bot  if  it  is  shown  that  the  bank  was  entered 
by  armed  burglars,  and  its  deposits  carried  away,  no  liability  is  established 
against  it,  there  being  no  ooUnsion  between  it  and  the  criuiinalsp  and  noth* 
ing  in  the  circumstances  of  the  case  to  indicate  negligence  on  its  part  in  in* 
eiting  or  aiding  the  commission  of  the  crime:  Wfik  ▼.  Northampton  Bank, 
119  U.  8.  861,  370;  1ft  Fed.  Rep.  428.  The  bank  may,  therefore,  always 
relieve  itaeU  from  liability  by  proving  that  a  special  deposit  was  taken 
from  its  possession  by  some  criminal  act  for  which  it  is  not  answerable  and 
in  respect  to  which  it  has  not  been  negligent.  The  fact  that  it  took  the  samo 
eare  of  the  deposit  as  of  its  own  property  of  like  character  is  undoubtedly 
evidence  of  its  good  faith,  and  if  to  this  is  added  evidenoe  that  it  took  the 
same  oare  as  ordinarily  prudent  persons  would  have  taken  under  the  sams 
circumstances,  the  defense  is  complete:  OrigUh  v.  Zippenokkf  28  Ohio  SL 
888;  PaUuon  v.  Syractue  Bank,  80  N.  Y.  82;  36  Am.  Kep.  582.  As  was  said 
In  an  Eoglish  case  involving  this  question,  "It  is  dear,  according  to  the 
authorities,  that  the  bank  in  this  ease  was  not  bound  to  more  than  ordinary 
eare  of  the  deposit  intrusted  to  them,  and  that  the  negligence  for  which 
they  alone  could  be  made  liable  would  have  been  the  want  of  that  ckrdiuary 
care  and  diligence  which  men  of  oommon  prudence  exercise  about  their  own 
affairs.  •  ...  It  may  be  admitted  to  be  sufficient  to  exempt  a  gratnitous 
bailee  from  liability  that  he  keeps  goods  deposited  with  him  in  the  same 
manner  as  he  keeps  his  own,  though  this  degree  of  oare  will  ordinarily  repe^ 
the  presumption  of  gross  negligence,  but  thero  is  no  case  whioh  pats  the 
duty  of  a  bailee  of  this  kind  higher  than  this,  that  he  is  bound  to  take  the 
same  care  of  the  property  intrusted  to  him  as  a  reasonably  prudent  and 
careful  man  may  fairly  be  expected  to  take  of  his  own  property  of  like  de- 
scription": OibUn  V.  McMuUin,  2  L.  R.  P.  C.  817;  38  L.  J.  P.  O.  25; 
Doorman  v.  Jenkins,  2  Ad.  &  E.  268;  OriffUh  v.  Zipperwick,  28  Ohio  St.  388. 

If  an  Officer  or  Agent  of  a  Bank  Embezzles  or  Olhenoue  Miaappropriaia 
a  special  deposit,  he  is  not  regarded,  in  so  doing,  as  representing  the  bank, 
and  therefore  it  is  not  answerable  for  the  loss  resulting  to  the  owner  d  the 
property  unl«^ss  it  has  been  neglifi^ent  either  in  the  selection  or  retention  of 
the  defaulting  officer  or  agent,  or  in  so  conducting  its  business  as  to  affi>rd 
him  special  opportunities  to  do  the  wrongful  act  of  whioh  he  has  been  guilty, 
as  where  it  had  reason  to  believe  that  he  was  speculating  and  using  moneys 
of  which  his  own  means  could  not  give  him  command,  or  there  has  been  a 
failure  to  exercise  proper  supervision  over  him,  and  the  securities  have  been 
left  in  such  a  position  that  he  could  take  them  without  any  other  officer  of 
the  bank  having  any  knowledge  of  their  absence.  Some  of  the  earlier  cases 
have,  perhaps,  exonerated  banks  losing  special  deposits  through  the  theft  or 
misappropriation  of  their  officers  under  circumstances  so  extreme  as  to  have 
justified  a  finding  on  the  part  of  the  jury  or  the  court  of  the  absenee  of  reason- 
able care,  and  in  this  respect  may  have  gone  farther  than  the  more  recent  de- 
cisions countenance.  But  of  the  general  rule,  that  a  bank  is  not  answerable 
for  the  theft  or  embezzlement  of  special  deposits  by  its  agents  or  officers  in 
the  absence  of  negligence  on  its  part,  there  is  no  doubt:  Foster  v.  Bstex  Bamk^ 
17  Mass.  479;  9  Am.  Dec  168;  Oibiin  v.  McMuUen,  2  L.  R.  P.  C  317;  ^colt 
▼.  NaUwialBank,  72  Pa.  St  471;  13  Am.  Rep.  711;  MtrchaniU'  Nat  Bank 
▼.  OuUmartin,  88  Ga.  797.  The  rule  and  its  exceptions  are  well  stated  in 
the  case  last  cited  in  the  following  extract  from  the  opinion  of  the  conrtt 
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''The  bank  may  be  gnilfcy  of  negligence,  and  liable  aecordingly,  in  employ* 
ing  or  retaining  an  nnfit  person  in  the  position  of  cashier.    But  when  it  doee 
ite  full  duty  in  selecting  a  proper  person,  and  in  not  disregarding  indications 
of  dishonesty  which  ought  to  arouse  suspicion  and  investigation,  then  it 
18  not  reeponsible  to  one  who  has  obtained  from  it  the  favor  of  barely  keep- 
ing spedlic  property  without  recompense  though  the  cashier  steal  the  prop- 
erty so  put  in  his  charge.    The  law,  as  disclosed  by  the  authorities,  seems 
to  eonsider  that^  in  the  case  of  a  gratuitous  special  deposit  there  is  considera- 
tion enough  in  the  bare  custody  of  the  property  to  insure  ite  being  kept 
without  gross  negligence,  but  not  enough  to  bind  the  bank  as  an  absolute  in* 
sorer  of  its  servant's  honesty.    The  depositor  contemplates,  of  course,  and 
oottsents  that  the  cashier,  or  some  other  agent,  is  to  be  the  personal  guardian 
of  the  depositi    If  the  bank  has  selected  and  continues  him  in  office,  with 
dne  regard  to  the  immense  interests  confided  to  him,  his  defalcation  is  a  risk 
assumed  by  such  a  depositor.    The  bank  being  equally  liable  to  suffer  by 
the  same  kind  of  misfeasance  thus  evinces  prima  /ode  its  good  faith  in  hav- 
ing the  wrongdoer  in  the  service.    As  far  as  the  question  of  mere  negligence 
k  eonoemed,  the  bank  can  plead  its  not  knonring  or  having  cause  to  suspect 
the  integrity  of  its  officer.    But  it  has  been  strongly  urged  that  the  bank, 
AS  master,  ia  liable  for  the  fraud  of  the  cashier,  its  servant^  in  the  course  of 
ite  business.     This  is  the  point  of  most  difficulty.    Every  bailee  is  bound  to 
exercise  good  faith,  and  abstain  from  fraud  in  keeping  the  property.    Bad 
faith  is  at  least  as  bad  as  gross  negligence,  and  entails  as  much  liability. 
The  application  of  this  is  easy  where  the  very  person  to  whom  the  property 
was  intrusted  ie  guilty  of  the  fraud.    But  suppose  the  master,  being  the 
bailee,  is  personally  blameless,   and  his  servant  is  the  guilty  cue,  shall 
the  master  be  held  liable?    At  common  law  there  was  once  some  authority 
that  the  master  was  not  liable  for  the  unauthorised  willful  tort,  which,  of 
oourse,  included  fraud  of  his  servant.    But  the  better  view  is  that  the 
master  is  liable  for  every  tort  by  the  servant  which  is  within  his  authority 
or  is  committed  in  the  prosecution  and  within  the  scope  of  the  business.     It 
ia  often  hard  to  draw  the  line  between  torts  withiu,  and  torts  without,  the 
master's  business.     On  the  question  now  to  be  decided,  the  cases  hold  that 
the  net  oE  the  cashier  by  which  he  appropriates  exclusively  to  himself  a 
gratuitous  special  deposit  in  the  bank,  is  not  an  act  doue  in  the  bank's  busi- 
ness and  within  the  scope  of  his  employment.    The  custody  of  the  deposit 
implies  no  act  to  be  doue,  but  only  a  mere  continuance  of  possession  until 
a  return  of  the  property  is  demanded.     The  cashier  had  nothing  to  do  about 
it  except  to  suffer  it  to  remain  in  a  safe  place  of  deposit.     Consequently  in 
taking  it  to  himself,  he  is  said  to  *step  aside'  from  his  employment  to  do 
an  act  for  his  personal  gain,  regardless  of  the  business  for  which  he  is  en- 
gaged.    Such  an  act  is  lacking  both  in  the  rendition  of,  and  in  the  iutent 
to  render,  any  service  to  the  employer.     The  cashier  does  not,  as  a  matter 
of  facth  act  with  the  bank's  authority,  and  furthermore  does  not  essay,  or 
even  profess,  to  act  in  its  behalf.     He  represents  nobody  but  himself.     He 
throws  off  all  allegiance  to  his  master,  and  takes  the  part  of  a  common 
enemy  to  all  concerned.     He  becomes  the  same  as  a  stranger  from  without^ 
who  by  robbery,  burglary,  or  stealth  deprives  the  bank  of  a  special  deposit, 
and  the  authorities  hold  that  the  bank  is  not  chargeable  with  such  a  loss,  in 
the  absence  of  gross  negligence,  but  is  liable  if  grossly  negligent:  OrfffUh  v. 
Zipperwiek,  28  Ohio  St.  388;  HaU  v.  RawaUe,  8  Kan.  136;  Levy  v.  Pike,  25 
La.  Ann.  630;  Firsi  NaL  Batik  v.  QixJiam^  79  Pa.  St.  106;  21  Am.  Rep.  49» 
All.  a&  Bar.,  Vou  XXXVIIL— 50 
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100  U.  &  699;  rtrM  NaL  Bank  t.  Oeem  N<d.  Bank,  00  IfT.  Y.  278;  19  Am. 
Rep.  181;  WylU  ▼.  Northam^Um  NaL  Bank,  119  U.  S.  361;  Wh^ne^  ▼.  AH 
^04  ^omI;  65  Vt  IM;  45  Am.  Rep.  698;  Schemur  t.  A^ffttrolA,  54  Md.  491; 
89  Am.  Rep.  397.  Suoh  %  fraod  by  a  well-eelected  tenrantk  duly  eaperrieed, 
ia  not  to  be  iropvked  to  the  bank  as  ite  own  fraud.  The  bank  cannoi  be  aaid 
to  have  etolen  when  there  ia  on  iti  part  no  participation  in  the  iheft^  no 
appropriation,  and  no  intent  to  appropriate  the  property.  Of  eoarae  if  the 
bank  derive  profit  or  benefit  from  ite  aerrant's  apeenlation  it  is  liable: 
UniUd  So^iHg  ▼.  Underwood,  9  Bnah.  609;  FirH  NaL  Bank  v.  Dvmbar,  118 
IIL  625.  No  caae  has  been  fonnd  which  holda  the  bank  liable  beeanae  the 
defaulting  cashier  waa  acting  in  the  proaecution  and  within  the  acopo  of  the 
bank's  business  when  he  appropriated  the  deposit^  but  snob  liability  when 
affirmed  ia  reated  apecifically  upon  the  eziatenoe  of  grosa  negligence:  PaU8^ 
oon  T.  Spraam  NaL  Bank,  80  N.  Y.  82;  36  Am.  Rep.  682;  RreaUm  t.  Pra^ 
iker,  137  U.  a  604.- 

A  bank,  however,  cannot  take  any  advantage  from  the  wrongful  act  of  its 
agent,  nor  acquire  by  auch  act  aay  title  to  the  aecuritiea  on  the  ground  that 
it  did  not  know  that  they  were  held  on  apecial  deposit.  Therefore  if  he 
givee  a  note  to  the  bank  and  depoeita  aa  collateral  aeourity  therefor  o<mpona 
and  bonda  transferable  by  delivery  which  bad  been  received  by  him  in  hia 
official  capacity,  to  be  kept  by  the  bank  on  apecial  depoait,  it  cannot  defend 
against  the  true  owner  on  the  ground  that  it  had  accepted  auch  aecuritiea  aa 
collateral  without  any  notice  of  their  ownerahip  and  believing  them  to  be- 
long to  the  cashier:  FUiter  v.  Banko/Ntw  Jerseff,  48  N.  J.  L.  390;  67  Am. 
Rep.  561. 

The  cases  in  which  banks  have  been  sought  to  be  held  answerable  for  the 
delivery  of  special  deposits  to  a  person  not  entitled  to  receive  tbem  are  in- 
frequent. If  such  wrongful  delivory  is  due  to  any  act  or  omission  of  the 
owner  of  the  property,  he  most  bear  the  consequence  of  hia  own  folly.  If 
ho  baa  caused  a  card  to  be  written  directing  the  property  to  be  delivered  to 
the  bearer,  tlie  bank  ia  not  answerable  for  such  delivery,  though  the  card 
was  stolen  or  was  taken  from  the  person  of  the  owner  without  hia  knowl* 
etige  and  while  he  waa  unconacious:  FUfk  v.  Oermania  NaL  Bank,  40  La. 
Ann.  820.  If  a  deposit  waa  made  by  an  agent,  he  will  be  presumed  to  have 
authority  to  withdraw  it,  and  the  bank  ia  not  liable  for  surrendering  the 
property  to  him:  Walker  v.  Mafthattan  Bank,  25  Fed.  Hep.  247.  Oi  the 
other  hand,  if  the  delivery  is  not  to  the  person  making  the  deposit  but  to  a 
pcr-ion  exhibiting  no  right  thereto,  the  bank  ia  liable,  though  it  may  have 
acled  in  good  faith,  as  where  it  delivered  to  a  husband  property  deposited 
by  and  belonging  to  hia  wife,  to  whom  it  issued  its  receipt:  OanUy  v.  Troff 
City  Nat,  Bank,  98  N.  Y.  487.  A  deposit  of  bonds  was  made  with  a  bank 
by  a  stranger,  it  retaining  a  minute  liat  thereof,  and  inclosing  the  bonds  in 
an  envelope.  Subsequently,  another  person  came  to  the  bank,  and,  repre- 
aeuting  himself  to  be  the  depositor,  demanded  the  bonds,  giving  a  oorred 
description  of  them,  and  specifying  accurately  the  name  and  a«ldreaa  of  the 
owner.  The  bonda  were  thereupon  delivered  to  him,  and  an  action  waa 
afterwarils  brought  against  the  bank  for  their  loes.  The  jury  were  told  that 
it  was  for  them  to  say  whether  the  act  of  the  defendants  in  the  delivery  or 
giving  up  of  the  bonds  was,  under  the  circumstances,  negligence,  and  want 
of  ordinary  care,  skill,  and  caution,  and  that  if  it  waa,  the  defendants  were 
responsible,  and  a  verdict  having  been  returned  and  judgment  entered  in 
favor  of  the  plaintiffs,  auch  judgment  waa  afiirmed  upon  appeal:  Laneatin 
County  Bank  v.  Smith,  62  Pa.  St.  47. 
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Of  the  skill,  oare,  and  diligence  required  of  bankers  nndertakiog  to  act  in 
other  capacities  than  thoaa  hereinbefore  considered  we  know  of  uo  direct 
Authority  other  than  the  principal  case.    It  is  doubtless  competent  for  bank* 
••ra,  whether  private  or  incorporated,  to  undertake  to  act  as  investment 
Sigencies  ( Ward  v.  J<^iMon,  95  Ei.  215)  and  to  participate  in  many  other 
transactions  as  agents  of  persons  for  whom  they  undertake  to  act  either 
gratuitously  or  for  an  agreed  consideration.    When  so  acting  they  are  bound 
•at  least  to  the  same  degree  of  care  and  diligence  as  other  persons  assuming 
<o  perform,  and  representing  themself  es  to  be  competent  to  perform,  similar 
•duties.     If  a  loss  occurs  through  their  joint  negligence,  and  that  of  the  per* 
aon  employing  them,  his  oontribatory  negligence  is  an  adequate  defense  to 
•any  action  brought  to  recover  damages  sustained  by  him.    Thus,  where  a  per* 
•on  made  an  inquiry  of  a  bank  as  to  whether  Lb  was  an  honorable  man,  and 
received  a  reply  that  it  did  not  know  him,  and  thereupon  a  man  entered  the 
l>aok  claiming  to  be  L.,  and  stated  that  he  expected  a  conveyance  to  be  sent 
there  for  him  to  execute,  and  the  original  inquirer,  on  being  informed  that 
a  man  was  in  the  bank  claiming  to  be  L.,  and  representing  tnat  he  expected 
a  deed,  sent  the  deed  to  the  bank  with  a  sum  of  money  to  be  paid  Lb  on  its 
execution,  and  the  bank  thereupon,  after  the  execution  of  said  deed,  paid 
<over  the  money  to  the  man.     It  was  held  not  to  be  answerable,  on  the  dis* 
-oovery  being  made  that  the  person  was  not  L.,  but  an  impostor,  because  the 
answer  made  by  the  bank  indicated  that  it  did  not  know  L.,  and  nothing 
afterwards  occurred  showing  that  it  professed  to  have  any  knowledge  of  the 
identity  of  the  person  claiming  to  be  L.,  and  that  what  plaintiff  did  was 
more  likely  to  have  deceived  the  bank  as  to  such  identity  than  otherwise, 
and  that  it  was  the  plaintiff  *s  own  negligence  that  led  to  his  loss:  Mefzger  v. 
J'ranklin  Banky  1 19  Ind.  359.     The  principal  case  may  justly  be  regarded  as 
a  piou'  er  in  its  line.     The  rules  there  laid  down,  as  we  understand  them, 
are  just  and  reasonable  and  properly  guard  the  interests  both  of  the  banker 
and  of  his  customer.    They  maintain,  in  effect,  that  his  entering  upon  any 
business  fairly  within  the  line  of  his  occupation  amounts  to  a  representation 
•on  his  part  that  he  possesses  and  will  exercise  the  skill  possessed  and  exer- 
•cised  by  reasonably  prndent  men  in  the  management  of  like  business  under* 
takings  and  under  similar  circumstances;  that  in  the  case  of  a  loss  he  must 
SMsume  the  burden  of  proving  that  it  did  not  result  from  his  failare  to  em- 
ploy ordinary  skill  snd  knowledge  adequate  to  the  undertaking;  that  he 
may  establish  his  good  faith  by  proving  that  he  gave  to  plaintiff  s  business 
the  same  care  that  he  gave  to  his  own;  and  finally,  that  he  may  relieve  him- 
aelf  from  the  presamption  of  negligence  by  proving  that  other  men  engaged 
in  the  same  business,  in  the  same  place,  and  under  similar  circumstances, 
and  not  deficient  in  common  prudence  nor  in  the  skill  and  knowledge  usu- 
ally employed  in  like  undertakings,  have  been  deceived  as  he  has  been  de- 
-ceived,  and  have  thereby  been  the  cause  of  loss  either  to  themselves  or  to 
their  client:  hham  v.  Post^  141  N.  Y.  100;  38  Am.  St.  Rep.  766.    In  reach* 
ing  these  conclusions  the  court  did  not  profess  to  be  guided  by  prior  adjudi* 
4»itions  directly  in  point,  and  we  believe  there  were  none  by  which  it  could 
have  been  so  guitled.    The  results  announced  commend  themselves  to  us^ 
-even  in  the  absence  of  all  authority,  as  being  sound  upon  principle  and  aa 
imposing  upon  bankers  such  degree  of  care  and  skill  as  every  customer  must 
reasonably  expect  them  to  possess  and  exercise  when  intrusting  them  with 
business  with  which  they  profess,  or  may  be  presumed,  to  be  familiar,  and^ 
-on  the  other  hand,  to  exact  of  bankers  no  higher  degree  of  care  and  skill 
4han  may  fairly  be  presumed  to  be  possessed  by  men  of  common  pmdenoa 
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whoM  duty  it  i«  to  conduct  important  financial  transactions  at  the  great 
eenters  of  trada  and  commerce,  in  which  they  mntt  reasonably  ezpeet  to  bo 
reqnired  to  protect  their  enstomers  from  fraud  and  impoaitioiiy  as  well  mm  to- 
•zeroise  ofdinary  financial  sagacity  in  respect  to  the  investmeiits  which  thej 
raoommend  and  undertake  to  promote. 


Feoplb  V.   EWBB. 

a41  NBW  TOBK,  129.] 

OoHsrETunoifAL  Law.—^Thb  Polios  Fowxb  or  tbi  Statb  extends  in  the- 
direction  of  so  regulating  the  use  of  priTate  property,  or  of  so  restrain* 
ing  personal  action,  as  manifestly  to  secure,  or  to  tend  to  the  oomforV 
prosperity,  or  protection  of  the  community. 

CovflTiTUTiONAL  Law— Pabbht  AND  Child. — ^Bt  Pbbtbhthio  tbk  £x^ 
HiBiTioN  or  Chiij>r<b  or  Tbndkr  AMD  Immaturb  Aob  upon  the 
theatrical  or  other  public  stage,  the  'legislature  is  exercising  that  right 
of  supervision  and  oontrol  of  children  which  in  erery  dvilixed  state  in* 
heres  in  the  government,  and  which  nothing  in  the  relation  of  parent 
and  child  should  be  deemed  to  forbid. 

C0N8TITCJTIONAL  Law. — A  Statotb  Forbidding  thb  BxHiBmoN  or  Em* 
PLOTMBNT  or  A  Fkmalb  Child  apparently,  or  actually,  under  the  age  of 
sixteen  years,  either  as  a  dancer  or  in  any  theatrical  exhibition,  or  in 
any  exhibition  dangerous  to  the  health,  limb,  life,  or  morals  of  the  child^ 
and  making  a  violation  of  such  statute  a  misdemeanor,  is  a  constitn* 
tional  and  valid  exercise  of  the  police  power  of  the  statflu 

Proceedtng  by  habeas  corpus  to  obtain  the  release  from  im- 
prisonment of  a  mother,  who  had  been  convicted  of  exhibit- 
ing her  child  as  a  dancer  at  a  theater  in  violation  cf  a  statute 
forbidding  the  exhibition  at  a  theater  of  any  female  child 
apparently,  or  actually,  under  sixteen  years  of  age.  The 
statute  was  sustained  in  the  lower  court,  and  the  prisoner 
remanded. 

A,  J.  Diitenhoefer^  for  the  appellant 
Elbridge  T,  Oerryy  for  the  respondent. 

^'^  Orat,  J.  The  question  we  shall  determine  upon  this 
appeal  is,  whether  the  statute,  under  which  the  appellant  was 
arrested,  violates  any  just  and  personal  rights  secured  to  her 
by  the  constitution  of  the  state.  If  it  is  such  an  interference 
with  the  legal  relation  of  parent  and  child  as  exceeds  the 
limits  within  which  the  legislature,  exercising  the  sovereign 
power  of  the  state,  may  regulate  and  control  that  relation^ 
then  it  is  the  duty  of  the  courts  to  declare  its  unconstitution- 
ality. But  if  it  is  within  a  proper  and  legitimate  exercise  of 
legislative  functions,  the  courts  may  not  interfere.    This  qaes* 


I 
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tion  falls  within  tbose  which  are  classified  under  the  head  of 
the  police  power  of  the  state.  The  extent  of  the  exercise  of 
ihat  power,  with  which  the  legislature  is  invested,  and  which 
it  has  so  ^"  freely  exerted  in  many  directions,  within  con- 
stitutional limits,  is  a  matter  resting  in  discretion — to  be 
•guided  by  the  wisdom  of  the  people's  representatives.  It  is 
diflScnlt,  if  not  impossible,  to  define  the  police  power  of  a 
«tate;  or,  under  recent  judicial  decisions,  to  say  where  the 
constitutional  boundaries  limiting  its  exercise  are  to  be  fixed. 
It  is  a  power  essential  to  be  conceded  to  the  state,  in  the  in- 
terest and  for  the  welfare  of  its  citizens.  We  may  say  of  it 
that  when  its  operation  is  in  the  direction  of  so  regulating  a 
use  of  private  property,  or  of  so  restraining  personal  action, 
«s  manifestly  to  secure,  or  to  tend  to  the  comfort,  prosperity, 
or  protection  of  the  community,  no  constitutional  guaranty 
is  violated,  and  the  legislative  authority  is  not  transcended. 
But  the  legislation  must  have  some  relation  to  these  ends; 
for,  to  quote  the  expressions  of  Mr.  Justice  Field  in  the 
Slavghiet  Hou$e  ea8e$,  16  Wall.  86,  "under  the  mere  guise  of 
police  regulations  personal  rights  and  private  property  can- 
not be  arbitrarily  invaded."  In  People  v.  King^  110  N.  Y* 
418;  6  Am.  St.  Rep.  889,  it  was  well  observed  by  Judge 
Andrews:  **By  means  of  this  power,  the  legislature  exercises 

a  supervision  over  matters  afifecting  the  common  weal 

It  may  be  exerted  whenever  necessary  to  secure  the  peace, 
good  order,  health,  morals,  and  general  welfare  of  the  com- 
munity, and  the  propriety  of  its  exercise,  within  constitutional 
limits,  is  purely  a  matter  of  legislative  discretion,  with  which 
courts  cannot  interfere."  The  assumption  of  the  exercise  of 
this  extraordinary  and  very  necessary  power  has  been  the 
subject  of  severe  criticism  in  the  opinions  of  judges,  when  it 
has  been  sought  thereby  to  regulate  and  control  in  the  inter- 
net of  the  public  the  conduct  of  corporate  or  individual  busi- 
ness transactions.  Munn  v.  Illinois^  94  U.  S.  118,  may  be 
referred  to  as  starting  a  current  of  authority  in  this  country. 
But  no  such  criticism  can  find  just  grounds  for  caviling  at 
legislation,  whose  ends  clearly  tend  to  promote  the  health  or 
moral  well-being  of  the  members  of  society.  To  that  class  of 
legislation  this  statute  belongs.  By  preventing  the  exhibition 
of  children  of  tender  and  immature  age  upon  the  theatrical, 
•or  other  public,  stage,  the  legislature  is  exercising  that  ^** 
right  of  supervision  and  control  over  the  child,  which,  in  every 
-civilised  state,  inheres  in  the  government,  and  which  nothing 
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in  the  legal  relations  of  parent  and  child  should  be  deemed  to 
forbid. 

The  proposition  is  indisputable  that  the  custody  of  the 
child  by  the  parent  is  within  legislative  regulation.  The 
parent,  by  natural  law,  is  entitled  to  the  custody  and  care  of 
the  child,  and,  as  its  natural  guardian,  is  held  to  the  per- 
formance of  certain  duties.  To  society,  organized  as  a  state, 
it  is  a  matter  of  paramount  interest  that  the  child  shall  be 
cared  for,  and  that  the  duties  of  support  and  education  be  per- 
formed by,  the  parent  or  guardian,  in  order  that  the  child 
shall  become  a  healthful  and  useful  member  of  the  commu- 
nity. It  has  been  well  remarked  that  the  better  organized 
and  trained  the  race,  the  better  it  is  prepared  for  holding  its 
own.  Hence  it  is  that  laws  are  enacted  looking  to  the  com* 
pulsory  education  by  parents  of  their  children,  and  to  their 
punishment  for  cruel  treatment,  and  which  limit  and  regit* 
late  the  employment  of  children  in  the  factory  and  the  work* 
shop,  to  prevent  injury  from  excessive  labor.  It  is  not,  and 
cannot  be,  disputed,  that  the  interest  which  the  state  has  in 
the  physical^  moral,  and  intellectual  well-being  of  its  mem* 
hers  warrants  the  implication  and  the  exercise  of  erery  just 
power  which  will  result  in  preparing  the  child  in  future  life  to 
support  itself,  to  serve  tiie  state,  and,  in  all  the  relati<Mi8  and 
duties  of  adult  life,  to  perform  well  and  capably  its  part. 

In  the  brief  of  the  able  counsel  who  appears  for  the  people^ 
and  whose  earnest  efforts  in  behalf  of  the  cause  of  humanity 
and  of  mercy  have  so  distinguished  him,  the  discussion  of  the 
subject  upon  these  lines  is  quite  full  and  interesting.  Indeed 
the  learned  counsel  for  the  appellant  does  not  in  the  main 
contest  the  right  and  the  duty  of  the  state  to  protect  and  to 
promote  by  adequate  legislation  the  health  and  morals  of  ita 
citizens,  but  bases  his  arguments  here  upon  the  proposition 
substantially  that  the  legislature  cannot  take  from  parenta 
the  right  to  employ  their  children  in  any  lawful  occupation 
not  indecent  or  immoral,  or  dangerous  to  life,  limb,  health,  or 
morals.  That  proposition  may  be  readily  conceded.  It  ia 
^'^  true  enough  that  if  the  court  could  say  that  this  legisla- 
tion was  an  arbitrary  exercise  of  the  legislative  power  depriv- 
ing the  parent  of  a  right  to  a  legitimate  use  of  his  child'a 
services;  that  while  ostensibly  for  the  promotion  of  the  w^l- 
being  of  children,  in  reality  it  strikes  at  an  inalienable  right, 
or  at  the  personal  liberty  of  the  citizen,  and  but  remotely 
concerned  the  interests  of  the  community,  it  would  be  ita 
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duty  to  80  pronounce,  and  to  declare  its  invalidity.    But  this 
logislation  has  no  such  destruotive  effect  or  tendency.    It  does 
not  deprive  the  parent  of  the  child's  custody,  nor  does  it  abridge 
any  just  rights.    It  interferes  to  prevent  the  public  exhibition 
of  children  under  a  certain  age  in  spectacles  or  performances, 
which,  by  reason  of  the  place  or  hour,  of  the  nature  of  the 
acts  demanded  of  the  child  performer,  and  of  the  surround- 
ings and  circumstances  of  the  exhibition,  are  deemed  by  the 
legislature  prejudicial  to  the  physical,  mental,  or  moral  well- 
being  of  the  child,  and  hence  to  the  interests  of  the  state 
itself.     Take  the  facts  of  this  case,  and  they  seem  sufficiently 
to  warrant  the  interference  of  the  law.    It  is  not  necessary  to 
reason  upon  them.    The  scanty  dress  of  the  ballet  dancer, 
the  pirouetting,  and  the  various  other  described  movements 
with  the  limbs  and  the  vocal  efforts  cannot  be  said  to  be 
without  possible  prejudice  to  the  physical  condition  of  the 
child;  while  in  the  glare  of  the  footlights,  the  tinsel  surround- 
ings, and  the  incense  of  popular  applause,  it  is  not  impos- 
sible that  the  immature  mind  should  contract  such  unreal 
▼iews  of  existence  as  to  unfit  it  for  the  stern  realities  and  ex- 
actions of  later  life.    The  statute  is  not  to  be  construed  as 
applying  only  when  the  exhibition  offends  against  morals  or 
decency,  or  endangers  life  or  limb  by  what  is  required  of  the 
child  actor.     Its  application  is  to' all  public  exhibitions  or 
shows.     That  any  and  all  such  shall  be  deemed  prejudicial 
to  the  interests  of  the  child,  and  contrary  to  the  policy  of  the 
state  to  permit,  was  for  the  legislature  to  consider  and  to 
say. 

The  right  to  personal  liberty  is  not  infringed  upon  because 
the  law  imposes  limitations  or  restraints  upon  the  exercise  of 
the  faculties  with  which  the  child  may  be  more  or  less  ex- 
ceptionally *•*  endowed. 

The  inalienable  right  of  the  child,  or  adult,  to  pursue  a  trade 
is  indisputable;  but  it  must  be  not  only  one  which  is  lawful, 
but  which,  as  to  the  child  of  immature  years,  the  state,  or 
sovereign,  as  parens  pairise,  recognizes  as  proper  and  safe.  It 
is  not  the  strict  moralist's  view,  dictated  by  prejudice,  but 
the  view  from  the  standpoint  of  a  member  of  the  body  politic, 
which  ranges  the  judgment  in  support  of  legislative  interfer- 
ence to  restrain  the  parent  from  permitting  an  employment  of 
the  child  under  circumstances  deemed  unsuited  to  its  proper 
mental,  moral,  or  physical  development  In  the  judgment  of 
the  legislature  it  was  deemed  as  unsuitable  for  the  youth  of 
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the  community,  under  a  certain  age,  to  dance  or  to  perform 
in  public  exhibitions  in  the  ways  mentioned,  as  it  was  deemed 
unsuitable  for  them  to  work  in  the  factory,  except  under  cer- 
tain limitations  as  to  age,  hours,  etc. 

We  have  not  overlooked  certain  cases,  referred  to  by  the 
appellant's  counsel,  to  show  the  invalidity  of  this  legislation 
as  an  exercise  of  the  police  power  of  the  state;  or  to  show  a 
violation  of  constitutional  rights.  They  establish  that  the 
legislature  has  no  right,  under  the  guise  of  protecting  health 
or  morals  to  enact  laws  which,  bearing  but  remotely,  if  at  all, 
upon  these  matters  of  public  concern,  deprive  the  citizen  of 
the  right  to  pursue  a  lawful  occupation:  Such  were  the  MtU- 
ter  of  JaeohB,  98  N.  Y.  98;  60  Am.  Rep.  686;  Peopb  ▼.  Ifanr, 
99  N.  Y.  877;  62  Am.  Eep.  84;  People  v.  QiJU$on,  109  N.  Y. 
389;  4  Am.  St.  Rep.  465;  PeopU  v.  Roumherg,  188  N.  Y.  410. 

We  are  referred  to  some  cases  in  Illinois;  but  they  are 
neither  applicable  nor  authoritative  upon  the  question  before 
us. 

Further  discussion  is  unnecessary.  We  might  have  re- 
mained  satisfied  with  the  able  and  clear  exposition  of  bis 
views  by  the  learned  justice  at  the  special  term,  had  not  the 
range  taken  by  the  arguments  of  counsel  seemed  to  call  for  a 
brief  expression  by  us  of  our  view  of  the  principle  of  state 
interference. 

The  order  should  be  affirmed. 

All  concur. 

Order  affirmed.  

CoffSTiTUTioirAL  Law--Polios  Powxb»  to  What  Extsitds.— The  polioe 
power  of  a  state  extends  to  all  regulations  affecting  the  Uvesi  Umbe»  health, 
coxnfort»  good  order,  morals,  peaoe^  and  safety  of  society:  StaU  t.  Htim^ 
mann,  80  Wis.  253;  27  Am.  St.  Rep.  84,  and  note;  Orax^fordmfUU  ▼.  Bradm, 
130  Iiid.  149;  30  Am.  St  Rep.  214;  Toum  Ctmmett  t.  Premkg^  SS  &  C  68; 
26  Am.  St  Rep.  659.  See,  also,  the  notes  to  Ckarlukm  ▼.  Wtrner^  87  Am.  St 
Rep.  782;  Bx  parU  Wldttoeli,  85  Am.  St  Rep.  163,  and  the  extended  note  to 
Butler  ▼.  ChanJben^  1  Am.  St  Rep.  644. 
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[141  Nsw  YOBX,  966.] 
J'lTRIBDIOnOK.- «-A  StATB  Mir    EzSBOISS   JuRISDIOTION    OvSB  KlTIOlBUi 

WATiBfl  WiiuiH  In  Limits,  and  subject  persona  and  property  thereon 
to  the  civil  and  criminal  jnrisdiction  of  its  courts,  in  the  absence  of  any 
prohibition  in  the  national  constitution  or  laws. 
CoKmrruTioNAXi  Law— JaRisDicrioif  of  Stats  Courts,  Whiv  Ezolitdbd 
BT  THR  Aotior  ot  Covgress. — Wherever  it  is  within  the  power  of 
Congress  to  legislate,  it  is  competent  for  it  to  exclude  the  jurisdiction 
of  the  state  courts  in  respect  to  all  subjects  over  which  legislative  action 
is  authorized.  To  exclude  the  jurisdiction  of  the  state  courts  over  mat- 
ters within  their  ordinary  jurisdiction,  the  intention  of  Congress  to  exer* 
«ise  this  power  should  be  distinctly  manifested,  and  the  legislation  relied 
•upon  should  be  clear  and  unambiguous.  There  must  be  express  words 
of  exclusion  or  a  manifest  repugnancy  to  the  exercise  of  state  authority 
over  the  subject. 
CoMSTiTUTiONAL  Law. — An  act  of  Congress  declaring  that  every  per- 
son employed  on  any  steamboat  or  vessel,  by  whose  misconduct^  or 
negligence^  or  inattention  to  his  duties  on  such  vessel  the  life  of  any 
person  shall  be  destroyed,  shall  be  deemed  guilty  of  manslaughter,  is 
within  the  power  of  Congress,  under  the  grant  to  it  of  the  pov'-  *  to 
regulate  commerce  with  foreign  nations  and  among  the  several  states, 
and  the  grant  of  judicial  power  in  cases  of  admiralty  and  maritime 
jnrisdiction. 

CoHSTITDTIORAIi    LaW— JURUDTOriOR.— ThR    PoWBR   TO    RrGULATR    CoM- 

MBROB  extends  to  the  persons  who  conduct  navigation,  as  well  as  to  the 
instruments  used,  and  the  courts  of  the  United  States  may  be  invested 
by  Congress  with  jurisdiction  over  offenses  committed  upon  the  waters 
within  the  admiralty  jurisdiction. 

CoMSTiTunoirAL  Law.— Thr  Powsr  to  Enact  Rulu  Ufov  a  SpRcmo 
Subject  Irgludbs  the  power  to  enforce  penalties  for  their  violation. 

Jurisdiction. — ^Thb  Statbs  Do  Not  Emforob  thr  Criminal  Laws  or 
thb  Unitbd  Statbs. 

Criminal  Law—Jurisdiction  Concurrent  in  thr  Statr  and  Matioral 
CouBTS.— An  act  <»f  Congrees  making  punishable  as  manslaughter  ths 
eommission  on  vessels  of  certain  acts  already  constituting  that  crime  by 
the  common  law,  and  by  the  law  of  the  state,  does  not  exclude  the  jn* 
risdtction  of  the  state  courts,  to  punish  the  offense  under  the  stats  laws. 

Criminal  Law.— Thb  Saxb  Act  Mat  Bb  an  Offbnsr  Both  Aoainst 
TKR  Statb  and  tkr  Unitbd  Statbs,  and  punishable  in  eaoh  jurisdio- 
tion  under  its  laws. 

Prosecution  and  conviction  of  the  defendant  for  the  crime 
of  manslaughter  in  the  second  degree. 

Lorenzo  Semple^  for  the  appellant. 
John  P.  Lindsay^  for  the  respondent. 

***  Andrews,  C.  J.  The  defendant  was  convicted|  at  the 
«ourt  of  general  sessions  held  in  and  for  the  city  and  oountj 
of  New  York,  of  the  crime  of  manslaughter  in  the  second  der 
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gree,  upon  an  indictment  charging  him  with  having,  on  the 
15th  of  June,  1891,  upon  the  Hudson  river  in  said  city  and 
county,  feloniouely  and  willfully  propelled  and  forced  the 
■team  tugboat  F.  W.  De  Voe,  upon  which  he  then  was, 
against  the  yacht  Amelia,  on  which  was  one  Francis  Jack- 
son, thereby  forcing  the  said  Francis  Jackson  into  the  river, 
and  causing  his  death  by  drowning.  The  record  contains  an 
agreed  statement  of  the  facts  proved,  in  substance,  that  the 
defendant  Welch  was  duly  licensed  to  act  as  a  second-clasa 
pilot  on  steam  vessels  by  the  United  States  local  board  of  in* 
spectors  of  steam  vessels  for  the  district  of  New  York;  that 
while  said  license  was  in  full  force,  and  while  the  defendant 
was  engaged  in  the  actual  performance  of  his  duties  as  pilot 
under  said  license,  a  collision  occurred  June  15,  1891,  on 
the  Hudson  river  in  the  county  of  New  York,  between  the 
steam  towboat  on  which  the  defendant  was  employed,  and 
which  at  the  time  was  under  his  control  and  management 
as  pilot,  and  the  sloop  yacht  Amelia,  which  collision  was 
caused  by  the  willful  misconduct,  negligence,  and  inattention 
to  his  duties  on  said  F.  W.  De  Voe,  of  the  defendant;  that 
said  collision  so  caused  resulted  in  the  sinking  of  the  yacht 
Amelia,  and  in  the  destruction  of  the  life  of  Francis  '^^ 
Jackson,  who  was  at  the  time  on  board  of  the  yacht,  by 
drowning. 

The  sole  question  presented  on  this  appeal  is  as  to  the 
jurisdiction  of  a  state  court  to  entertain  jurisdiction  of  the 
offense  established  by  the  evidence,  the  claim  in  behalf  of  the 
defendant  beinr  that  the  federal  courts  have  exclusive  juris* 
diction  of  the  offense  of  which  he  was  convicted.  Section 
5344  of  the  United  States  Revised  Statutes  is  as  follows; 
**  Every  captain,  engineer,  pilot,  or  other  person  employed  on 
any  steamboat  or  vessel,  by  whose  misconduct,  negligence,  or 
inattention  to  his  duties  on  such  vessel  the  life  of  any  person 
is  destroyed,  and  every  owner,  inspector,  or  other  public 
officer  through  whose  fraud,  connivance,  misconduct,  or  vio* 
lation  of  law  the  life  of  any  person  shall  be  destroyed,  shall  be 
deemed  guilty  of  manslaughter,  and,  upon  conviction  thereof 
before  any  circuit  court  of  the  United  States,  shall  be  sen- 
tenced to  confinement  at  hard  labor  for  a  period  of  not  more 
than  ten  vears." 

It  is  plain  that  the  circumstances  found  bring  the  case 
within  this  section.  The  defendant  was  a  licensed  pilot  He 
was  in  charge  of  the  steam  tugboat  as  pilot  at  the  time  of  the 
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-collision.  The  collieion  which  resulted  in  the  death  of  Jack* 
8on  was  caused  by  the  misconduct,  negligence,  and  inatten-^ 
tion  to  his  duties  of  the  defendant,  and,  moreover,  his  mis- 
conduct was,  as  the  jury  found,  willful,  an  element  which 
does  not  seem  to  be  necessary  to  constitute  the  crime  defined 
in  the  statutes  of  the  United  States.  In  the  consideration  of 
the  question  of  the  jurisdiction  of  the  state  court,  there  are 
certain  indisputable  propositions  which  it  is  important  U> 
bear  in  mind.  The  Hudson  river  is  within  the  territory  of 
the  state  of  New  York,  and  is  subject  to  its  legislative  juris* 
diction.  The  criminal  laws  of  the  state  apply  to  offenses 
committed  on  the  waters  of  the  river,  whether  above  or  below 
the  ebb  and  flow  of  the  tide,  to  the  same  extent  as  to  like  of-^ 
fenses  committed  upon  the  land,  except  in  so  far  as  the  laws- 
of  Congress,  under  the  constitution  of  the  United  States,  have^ 
asf^erted  an  exclusive  jurisdiction.  In  United  States  y.  BevanSy 
3  Wheat.  336,  the  defendant  had  been  indicted  and  convicted 
of  murder  •^^  in  the  United  States  court  of  Massachusetts^ 
committed  on  board  of  a  man  of  war  of  the  United  States,  ia 
Boston  harbor,  he  being  at  the  time  a  marine  on  the  vessel. 

The  conviction  was  reversed  by  the  supreme  court  of  the^ 
United  States  on  the  ground  that  the  place  where  the  murder 
was  committed  was  within  the  territorial  limits  of  Massa* 
chusetts,  and  that  as  no  law  of  Congress  had  made  a  murder 
within  the  territorial  jurisdiction  of  a  state,  on  tidewater  or 
elsewhere,  an  offense  against  the  United  States,  the  state  court 
alone  had  jurisdiction.  In  Smith  v.  Maryland^  18  How.  71 
Mr.  Justice  Curtis,  referring  to  the  grant  of  admiralty  and 
maritime  jurisdiction  in  the  United  States  constitution,  said: 
*'  We  consider  it  to  have  been  settled  by  this  court,  in  United 
Stales  y.  Bevans^  3  Wheat.  363,  that  this  clause  in  the  const> 
tution  did  not  affect  the  jurisdiction  nor  the  legislative  power 
of  a  state  over  so  much  of  their  territory  that  lies  below  high- 
water  mark,  save  that  they  parted  with  the  power  so  to  legis- 
late as  to  conflict  with  the  admiralty  jurisdiction  or  the  law& 
of  the  United  States."  The  rights  of  a  state  to  exercise  juris- 
diction over  navigable  waters  within  its  limits,  and  to  subject 
persons  and  property  thereon  to  the  civil  and  criminal  juris- 
diction of  its  courts,  in  the  absence  of  any  prohibition  in  thd^ 
federal  constitution  or  laws,  has  passed  unchallenged,  and  is 
an  undoubted  incident  of  sovereignty. 

Another  proposition,  also  beyond  question,  is  that  the  crime 
of  which  the  defendant  was  convicted  is  one  defined  by  a 
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statute  of  the  state  of  New  York,  and  that  independently  of 
any  statute  the  fact*  established  the  crime  of  manslaughter 
at  common  law.  The  Revised  Statutes,  after  defining  the 
•crime  of  murder  and  what  shall  constitute  the  crime  of  man* 
slaughter  in  the  higher  degrees,  proceeded  to  declare:  ^*  Every 
other  killing  of  a  human  being  by  the  act,  procurement,  or 
'Culpable  negligence  of  another,  where  such  killing  is  not 
justifiable  or  excusable,  or  is  not  declared  in  the  act  to  be 
murder  or  manslaughter  of  some  other  degree,  shall  be  deemed 
manslaughter  in  the  fourth  degree":  2  Rev.  Stats.,  662,  sec. 
19.  It  is  scarcely  necessary  to  cite  authorities  to  show  that 
the  statute  above  *^*  quoted  was  simply  declaratory  of  the 
rule  of  common  law  that  a  killing  of  a  human  being  by  cul* 
pable  negligence  is  manslaughter:  Wharton's  Criminal  Law, 
«ecs.  361-365,  and  cases  cited.  The  courts  of  this  state,  on 
the  adoption  of  the  state  constitution  of  1777,  became  vested 
with  the  jurisdiction  over  offenses  cognisable  at  common  law, 
and  this  jurisdiction  is  unimpaired  and  in  full  force  except 
in  so  far  as  it  has  been  modiGed  by  state  legislation,  or  was 
surrendered  to  the  United  States  by  the  federal  constitution, 
or  has  been  taken  away  by  act  of  Congress  lawfully  enacted 
in  execution  of  the  powers  conferred  by  that  instrument.  It 
is  an  accepted  canon  in  the  construction  of  powers  granted  to 
the  general  government  by  the  federal  constitution  that  state 
authority  existing  when  the  constitution  was  adopted  is  not 
excluded  by  the  mere  grant  of  similar  powers  to  Congress. 
The  powers  granted  by  the  federal  constitution  are  not  excln- 
eive,  unless  made  so  in  terms,  or  prohibited  to  the  states,  or 
are  incompatible  with  the  exercise  of  a  concurrent  jurisdic- 
tion. But  the  principle  has  been  grafted  upon  the  subject 
that  although  powers  conferred  by  the  constitution  upon  Con- 
gress are  not  in  terms  or  in  their  nature  exclusive  of  the 
power  of  the  states,  they  may  be  made  so  by  national  legisla- 
tion excluding  the  jurisdiction  of  the  states  in  the  particular 
matter,  although  within  their  original  and  antecedent  author^ 
ity.  In  Martin  v.  Hunter^  1  Wheat.  804,  Judge  Story,  referring 
to  the  judicial  power  of  the  United  States,  said:  "It  is  mani- 
fest that  the  judicial  power  of  the  United  States  is  unavoid- 
ably in  some  cases  exclusive  of  all  state  authority,  and  in  aU 
others  may  be  made  so  at  the  election  of  Congress."  The 
Judiciary  Act  of  1789  (1  U.  S.  Stats,  at  Large,  e.  20)  was 
framed  upon  this  construction  of  the  power  of  Congress,  and 
the  jurisdiction  of  the  courts  of  the  United  States  was  in  soma 
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cases  made  exclnsivsi  and  in  others  the  jurisdiction  of  the 
state  courts  not  being  in  terms  excluded,  was  left  unaffected 
and  was  concurrent  with  the  courts  of  the  union  as  to  matters 
over  which  the  state  courts  could,  by  their  own  powers  and 
constitution,  exercise  jurisdiction.  A  distinction  has  been  *^* 
suggested  as  to  the  power  of  Congress  to  make  the  jurisdiction 
of  the  United  States  courts  exclusive  between  cases  in  which 
the  state  courts  had  jurisdiction  antecedent  to  the  adoption 
of  the  constitution,  and  those  where  the  right  involved  or  the 
liability  incurred  arises  exclusively  under  a  law  of  Congress, 
and  without  which  it  would  have  had  no  existence:  See  Curtis 
on  Constitution,  sec.  141.  But  the  recent  cases  of  The  Mose% 
Taylor,  4  Wall.  411,  and  Clafiin  v.  Houzeman,  93  U.  S.  130, 
seem  to  be  adverse  to  the  distinction  suggested,  and  to  hold 
that  it  is  competent  for  Congress  to  exclude  the  jurisdiction 
of  the  state  court  in  respect  of  all  subjects  upon  which  Con- 
gress may  legislate. 

In  The  Mosea  Taylor,  4  Wall.  411,  it  seemed  to  be  con* 
ceded  that  the  proceeding  there  under  review  was  a  matter  as 
to  which  the  original  states  through  their  courts  could  have 
exercised  jurisdiction  antecedent  to  the  adoption  of  the  fed- 
eral constitution,  and  the  decision  was  placed  on  the  ground 
that  the  jurisdiction  was  excluded  by  force  of  the  ninth  sec- 
tion of  the  Judiciary  Act  of  1789,  and  vested  exclusively  in 
the  district  courts  of  the  United  States:  See  1  Kent's  Commen- 
taries, 400.  But  it  is  obvious  that  to  exclude  the  jurisdiction 
of  the  state  courts  over  matters  within  their  ordinary  jurisdic- 
tion, the  intention  of  Congress  to  exercise  this  power  should 
be  distinctly  manifested,  and  that  the  legislation  relied  upon 
to  deprive  the  state  courts  of  jurisdiction  should  be  clear  and 
unambiguous.  There  can  be  -no  presumption  that  state  au- 
thority is  excluded  from  the  mere  fact  that  Congress  has 
legislated.  There  must  be  express  words  of  exclusion,  or  a 
manifest  repugnancy  in  the  exercise  of  state  authority  over 
the  subject:  See  Curtis  on  Constitution,  section  121. 

It  must,  we  think,  be  conceded  that  section  5344  of  the 
Revised  Statutes  of  the  United  States  was  in  its  general  pur- 
pose and  enactment  within  the  power  of  Congress,  under  the 
constitutional  grant  of  power  to  '^regulate  commerce  with 
foreign  nations  and  among  the  several  states"  (Art.  1,  sec.  8), 
and  the  grant  of  judicial  power  in  oases  of  ^'admiralty  and 
maritime  jurisdiction"  (Art.  8,  sec.  1),  and  the  authority 
vested  *^^  in  Congress  **to  make  all  laws  which  shall  be 
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necessary  and  proper  for  carrying  into  execution^  the  powers 
Teated  in  Congress  by  the  constitution  (Art.  1,  sec.  8,  subd.  17)* 
The  Hudson  river  is  within  the  admiralty  jurisdiction  of  the 
United  States:  The  QeneseB  Chief  y.  Fitzhugh,  12  How.  443. 
The  power  to  regulate  commerce  extends  to  the  persons  who 
conduct  navigation  as  well  as  to  the  instruments  used,  and 
the  United  States  courts  may  be  invested  by  Congress  with 
Jurisdiction  over  offenses  committed  upon  waters  within  the 
admiralty  jurisdiction:  Cooley  v.  Port  Wardens  of  Philad€lr 
phia,  12  How.  299;  United  States  v.  Coombs,  12  Pet  72;  Cur- 
tis on  Constitution,  sec.  47.  The  legislation  of  which  section 
£344  is  the  culmination  had  its  origin  in  the  act  of  Congress 
of  July  7,  1838  (5  U.  S.  SUts.  at  Large,  p.  304),  entitled,  "An 
act  to  provide  for  the  better  security  of  the  lives  of  passengers 
on  board  of  vessels  propelled  in  wliole  or  in  part  by  steam." 
It  was  extended  by  the  act  of  February  28,  1871  (16  U.  S. 
Stats,  at  Large,  p.  456,  sec.  57),  and  the  provision  in  its  pres* 
ont  form  was  enacted  in  the  revision  of  1873,  and  forms  sec* 
lion  5344  of  title  70  of  the  United  States  Revised  Statutes, 
entitled,  '^Crimes."  The  power  of  Congress  to  enact  rules  for 
the  government  of  vessels  on  waters  within  the  admiralty 
jurisdiction;  to  prescribe  the  qualifications  and  duties  of  cap- 
tains, pilots,  and  other  persons  employed  thereon;  to  supervise 
the  construction  of  steam  vessels,  with  a  view  to  secure  the 
safety  of  passengers  and  others;  to  require  licenses  to  be 
obtained  by  those  engaged  in  navigation,  and  the  inspection 
of  steam  boilers  at  recurring  intervals,  has  been  exercised 
without  challenge,  and  a  large  body  of  rules  covering  these 
and  cognate  subjects  have  been  enacted  by  Congress,  or  under 
its  authority,  and  are  to  be  found  in  the  Revised  Statutes  of 
the  United  States.  The  power  to  enact  rules  on  a  specified 
subject  carries  the  power  to  enforce  penalties  for  their  vio- 
lation. The  primary  purpose  of  section  5344  was  to  secure^ 
by  criminal  sanctions,  the  observance  by  owners,  officers, 
•employees  of  vessels,  inspectors  and  other  public  officers,  of 
tlie  duties  imposed  upon  them  in  connection  with  the  business 
of  navigation  for  the  security  of  *^*  human  life.  Whether 
the  section  has,  as  is  claimed,  a  broader  application  than  is 
justified  by  the  power  of  Congress,  we  deem  it  unnecessary  to 
consider.  We  have  no  doubt  that,  as  applied  to  licensed 
officers  or  pilots,  the  enactment  does  not  transcend  its  power. 
It  remains  to  consider  whether  the  offense  defined  in  the 
section  is  exclusively  punishable  in  the  courts  of  the  United 
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States.  The  states  do  not  enforce  the  criminal  laws  of  the 
United  States:  United  States  y.  Lathrop^  17  Johns.  4.  The 
«tate  in  punishing  the  defendant  is  not  enforcing  a  statute  of 
the  United  States.  It  is  enforcing  its  own  laws,  which  had  an 
existence  coeval  with  the  formation  of  the  state  constitution.  ^ 
The  crime  of  which  the  defendant  was  convicted  was  pri- 
marily a  crime  against  the  peace  and  good  order  of  the  state. 
It  was  only  a  crime  against  the  United  States,  because  Con* 
gressy  in  the  interest  of  navigation,  had  seen  fit  to  enact  a 
law  making  one  species  of  homicide,  when  committed  by  an 
officer,  pilot,  etc.,  manslaughter,  punishable  in  the  courts  of 
the  United  States.  There  is  nothing  in  the  enactment  itself 
iihich  makes  the  jurisdiction  exclusive.  Tliere  is  no  repug- 
nancy in  the  existence  of  concurrent  jurisdiction  in  the  state 
courts  to  punish  under  its  laws  this  grade  of  homicide.  The 
jurisdiction  of  the  United  States  courts  is  not  exclusive  un- 
less there  is  found  elsewhere  in  the  legislation  of  Congress 
provisions  of  clear  and  unmistakable  import,  taking  away  the 
jurisdiction  of  the  courts  of  the  state.  The  principle  that 
Congress  may  lawfully  exclude  the  jurisdiction  of  the  state 
courts  of  offenses  punishable  under  federal  statutes  was  first 
applied  by  section  11  of  the  Judiciary  Act  of  1789,  which  de- 
clared that  the  circuit  courts  of  the  United  States  shall  have 
''exclusive  cognizance  of  all  crimes  and  offenses  cognizable 
under  the  authority  of  the  United  States,  except  where  this 
act  otherwise  provides  or  the  laws  of  the  United  States  shall 
otherwise  direct.*'  The  jurisdiction  of  the  state  courts  to 
punish  under  state  laws  offenses  which  are  cognizable  by  the 
circuit  courts  of  the  United  States  was  made  by  this  section 
to  depend  upon  affirmative  legislation  by  Congress  '^^  giv- 
ing the  state  courts  concurrent  jurisdiction.  Subsequent  to 
the  act  of  17S9  laws  were  passed  by  Congress  punishing  the 
counterfeiting  of  the  current  coin  of  the  United  States  and 
the  uttering  of  the  same:  Laws  of  1806,  c.  49;  Laws  of  1807, 
c.  75;  Laws  of  1816,  c.  44;  Laws  of  1825,  c.  65.  These  acts 
contain  the  following  provision:  "And  be  it  further  enacted 
that  nothing  in  this  act  contained  shall  be  construed  to  de- 
prive the  courts  of  the  individual  states  of  jurisdiction  under 
the  laws  of  the  several  states,  over  offenses  made  punishable 
by  this  act."  In  1847  the  question  whether  the  courts  of 
Ohio  could  entertain  jurisdiction  under  the  laws  of  that  state 
of  the  offense  of  passing  counterfeit  current  coin  of  the  United 
States  came  before  the  supreme  court  of  the  United  States  in 
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the  case  of  Fox  t.  State  of  Ohio,  5  How.  410,  upon  writ  of 
error,  after  the  conviction  of  the  defendant  in  the  state  court 
of  that  offense.  It  was  urged  that  the  proviso  in  the  federal 
statutes  above  referred  to  did  not  affect  the  exclusive  juris* 
diction  of  the  United  States  courts  under  section  11  of  the 
Judiciary  Act  of  1789.  The  supreme  court  sustained  the 
jurisdiction  of  the  state  court,  and  the  decision  necessarily 
adjudged  that  the  proviso  in  these  statutes  was  a  law  of  the 
United  States,  excepting  cases  of  passing  counterfeit  coin 
from  the  clause  in  the  act  of  1789,  giving  exclusive  jurisdio* 
tion  to  the  United  States  courts  of  offenses  cognizable  under 
the  laws  of  the  United  States.  Mr.  Justice  Washington,  in 
Houston  T.  MoorBf  5  Wheat  26,  gave  the  same  construction  to 
the  proviso  in  the  acts  referred  to.  The  case  of  United  Staie$ 
T.  Marigold^  9  How.  560,  brought  into  question  the  jurisdic- 
tion of  the  courts  of  the  United  States  to  punish  the  crime  of 
passing  counterfeit  coin  under  the  federal  statute,  and  in  this 
case  also  the  jurisdiction  was  affirmed.  The  two  cases  of 
Fox  V.  Stats  of  Ohio,  6  How.  410,  and  United  States  ▼•  Marir 
goldf  9  How.  560,  established  the  proposition  that  the  same 
act  may  be  an  offense  both  against  the  stat^  and  the  United 
States,  and  punishable  in  each  jurisdiction  under  its  laws. 
The  same  principle  has  been  declared  in  other  cases:  Moors 
V.  Illinois,  14  How.  13;  Chief  »^^  Justice  Taney,  UniUd 
StaUs  V.  Amy,  July,  1859,  4  Quart  Law  J.  163;  Ex  parU  Sie- 
bold,  100  U.  S.  371. 

Section  5328  of  the  United  States  Revised  Statutes,  which 
is  one  of  the  general  provisions  of  title  70,  entitled  *' Crimes,'' 
declares:  ''Sec.  5328.  Nothing  in  this  title  shall  be  held  to 
take  away  or  impair  the  jurisdiction  of  the  courts  of  the  sev- 
eral states  under  the  laws  thereof  Later  on  in  this  title  is 
section  5344,  making  the  misconduct,  negligenee,  or  inatten- 
tion to  his  duties  of  a  captain,  pilot,  etc.,  manslaughter.  The 
provision  as  to  exclusive  jurisdiction  contained  in  section  11 
of  the  Judiciary  Act  of  1789  is  incorporated  in  substance 
into  the  United  States  Revised  Statutes  in  the  twentieth  sub- 
division of  section  629,  which  declares  that  the  circuit  courts 
of  the  United  States  shall  have  ''exclusive  cognizance  of  all 
crimes  and  offenses  cognizable  under  the  authority  of  the 
United  States,  except  where  it  may  be  otherwise  provided  by 
law.'' 

If  the  question  of  the  jurisdiction  of  the  state  courts  in  the 
present  case  depends  solely  upon   the  construction  of  the 
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claase  in  section  629,  just  quoted,  and  of  section  5328  of 
the  United  States  Revised  Statutes,  there  could  be  little 
ground,  under  the  decisions  of  the  supreme  court  of  the 
United  States,  construing  the  proviso  in  the  counterfeiting 
acts,  for  denying  such  jurisdiction.  Section  5328  is  in  legal 
effect  a  re-enactment  of  the  proviso  in  those  acts  applicable 
to  the  crimes  mentioned  in  title  70  of  the  Revised  Statutes  of 
the  United  States.  The  proviso  in  the  counterfeiting  acts 
was  held  to  withdraw  the  crimes  therein  mentioned  from  the 
operation  of  the  11th  section  of  the  Judiciary  Act  of  1789, 
and  to  create  an  exception  to  the  general  rule  declared  in 
that  section,  excluding  the  jurisdiction  of  the  state  courts  of 
offenses  cognizable  in  the  courts  of  the  United  States.  The 
same  construction,  applied  to  section  5328,  would  make  the 
jurisdiction  of  the  state  courts  of  the  offense  now  in  question 
concurrent  But  the  confusion  and  uncertainty  attending  the 
subject  is  produced  by  another  section  of  the  Revised  Statutes 
of  the  United  States,  first  enacted  at  the  time  of  the  revision^ 
being  section  711.  That  section  declares:  *^The  jurisdiction 
vested  in  the  courts  '^^  of  the  United  States  in  the  cases 
hereinafter  mentioned  shall  be  exclusive  of  the  courts  of  the 
several  states:  First,  of  all  crimes  and  offenses  cognizable 
under  the  laws  of  the  United  States."  Construing  this  seo* 
tion  upon  its  language  alone,  and  without  reference  to  the  other 
sections  mentioned,  it  would  exclude  the  jurisdiction  of  the 
state  courts  over  the  offense  of  manslaughter  committed  by  a 
pilot  or  other  person  employed  on  vessels,  under  the  circum- 
stances mentioned  in  section  5344.  If  such  construction  is 
imperatively  required,  it  would  result  in  the  apparent  anomaly 
of  leaving  to  the  state  courts  jurisdiction  of  the  crime  of  murder 
con)mitted  on  board  of  a  vessel  on  navigable  waters  within 
the  territory  of  the  state,  whether  by  an  oiBcer,  pilot,  or  other 
person,  and  depriving  them  of  jurisdiction  of  the  crime  of 
manslaughter,  defined  in  section  5344.  If  the  defendant  had 
murdered  Jackson,  the  state  court  would  have  had  undoubted 
jurisdiction  of  the  crime.  Manslaughter  is  one  of  the  grades 
of  criminal  homicide.  Can  it  be  reasonably  supposed  that 
Congress,  by  an  act  which  was  primarily  intended  to  enforce 
the  observance,  by  persons  engaged  in  navigation,  of  the  rules 
it  had  established  for  the  security  of  life  and  property,  in* 
tended  further  to  oust  the  jurisdiction  of  the  state  courts  over 
one  grade  of  the  offense  of  manslaughter,  of  which  they  be- 
fore had  undoubted  jurisdiction,  and  where  the  offense,  whether 
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coramitted  by  a  pilot  or  any  other  perflOD,  was  primarily  an 
offense  against  the  state?    It  was  made  an  offense  against  the 
United  States  also»  by  reason  of  the  relation  in  which  the 
offender  stood  to  the  United  States,  under  its  rales  and  regu* 
lations,  which  he  was  bound  to  observe.     We  think  section 
6328  must  be  construed  as  exempting  from  the  operation  of 
section  711  the  cases  specified  in  title  70,  which  were  also 
offenses  punishable  under  the  laws  of  the  several   states. 
Under  section  711,  the'States  could  not  enforce  the  criminal 
statutes  of  the  United  States,  as  was  attempted  in  substance 
under  the  law  of  Pennsylvania,  involved  in  Houston  v.  Moore^ 
6  Wheat  7.    Nor,  under  section  711,  could  a  state  make  an 
act  criminal  and  punishable  in  its  courts,  which  in  its  nature 
was  an  offense  only,  because  made  so  by  a  '^*  law  of  Congress. 
Section  6328  may  perhaps  be  construed  as  confining  the 
concurrent  jurisdiction  of  the  state  courts,  of  offenses  specified 
in  title  70,  to  such  offenses  as  were  such  under  the  laws  of 
the  states  existing  when  that  section  was  enacted,  leaving 
the  section  to  operate  to  prevent  future  legislation  by  the 
states  concerning  the  crimes  mentioned  in  that  title,  not  be* 
fore  cognizable  under  state  laws.     But  whatever  may  be  the 
true  construction  of  that  section,  to  give  it  the   broad  ap- 
plication claimed,  would,  we  think,  ignore  the  true  scope  or 
moaning  of  section  6328,  interpreted  in  the  light  of  the  pre* 
vious  decisions  of  the  supreme  court  of  the  United  States. 
We  are   not  satisfied  with  the  view  taken   in   some  of  the 
circuit  and  district  courts  of  the  United  States,  that  section 
6328  was  intended  merely  to  permit  a  state  court  to  punish 
a  different  offense  involved   in  the  same  act     Such  a  die* 
tinction  is  very  difficult  to  apply,  and  it  grafts  on  the  section 
a  qualification  of  its  general  language.     Many  of  the  crimes 
specified  in  title  70  are,  in  their  nature,  exclusively  offenses 
against   the   United   States.     Such   offenses  are  withdrawn 
from  state  jurisdiction,  because  they  are  not,  and  cannot  be, 
offenses  against  a  state.     We  have  seen  that  where  the  ex* 
ercise  of  state  authority  is  incompatible  with  the  exercise  of 
federal  authority  granted  by  the  constitution  of  the  United 
States,   the   state  authority  is  superseded   without  express 
words.    This  principle  applies  as  well  to  judicial  as  to  legis- 
lative powers:  Federalist,  No.  82,  by  Hamilton.   It  was  upon 
this  principle,  as   we  understand,  that  it  was  held  by  the 
supreme  court  of  the  United  States  {In  re  Laney^  134  U.  S. 
872)  that  a  state  court  had  no  jurisdiction  to  punish  perjury. 


Feb.  1894.]  Peopls  v.  Welch*  808 

committed  in  a  conteeted  election  case,  of  a  member  of  tba 
tiouse  of  representatiye^y  under  a  proceeding  regulated  by  a 
law  of  the  United  States.  The  learned  justice  who  delivered 
ihe  opinion  iu  that  case,  after  stating  that  the  power  of  punish- 
ing a  witness  for  perjury  in  a  judicial  proceeding  belongs  pe* 
culiarly  to  the  government  in  whose  tribunals  the  proceed- 
ing was  had,  said:  *'It  is  essential  to  the  impartial  and 
efficient  administration  of  justice  in  the  tribunals  of  the 
nation,  that  witnesses  ^^^  should  be  able  to  testify  freely  be« 
fore  them,  unrestrained  by  legislation  of  the  state,  or  by  fear 
of  punishment  in  the  state  courts.  The  administration  of 
justice  in  the  national  tribunals  would  be  greatly  embarrassed 
and  impeded,^'  etc.  The  cases  of  People  v.  Fonda^  62  Mich. 
401,  and  Commonwealth  v.  Ftlton^  101  Mass.  204,  held  that  the 
State  courts  have  no  jurisdiction  of  the  crime  of  embezsle- 
tuent  by  an  officer  of  a  national  bank  of  the  funds  of  such 
bank.  It  ia  sufficient  to  say  that  the  offense  of  embezslementf 
under  the  national  bank  acts,  was  subject  to  the  provisions 
of  section  11  of  the  Judiciary  Act,  and  is  not  one  of  the 
crimes  exempted  from  its  operation  by  section  5328  of  the 
Revised  Statutes  of  the  United  States.  The  contention  that 
section  711  excludes  the  state  courts  from  jurisdiction  of  all 
crimes  enumerated  in  title  70,  if  sustained,  takes  from  the 
fltate  courts  the  power  to  punish  the  passing  of  counterfeit 
money  of  the  United  States,  a  convenient  jurisdiction  which 
thev  have  exercised  from  the  commencement,  and  which,  as 
vfSLP  assumed  by  Mr.  Justice  Oray,  in  the  case  In  re  Loneyt 
134  U.  S.  372,  still  exists. 

Upon  the  whole  case  we  are  of  opinion  that  the  state  court 
bad  jurisdiction  to  punish  the  defendant  for  the  crime 
proved.  Its  jurisdiction  has  not,  we  think,  been  taken  away 
by  the  legislation  of  Congress.  It  would  be  a  more  satisfac- 
tory state  of  this  law  than  now  exists  if  it  could  be  held  that 
the  court  first  acquiring  jurisdiction  should  retain  it,  and  that 
the  judgment  of  one  court  in  such  a  case  as  this  could  be 
pleaded  in  bar  of  a  further  prosecution  for  substantially  the 
snme  offense  in  the  courts  of  the  other  jurisdiction. 

The  judgment  and  conviction  should  be  affirmed. 

All  concur. 

Judgment  affirmed.  

JuKisDionoN  OvBR  Kavioablb  Waters  Wrranr  Stats  Lncm.— Ad« 
jniralty  jnriadiction,  under  the  Jadiciary  Act  of  1789,  extends  to  the  pnbUo 
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riren  of  the  United  States,  and  to  all  pnblio  waters  capable  of  being  nari- 
gated  hj  maritime  or  oommeroial  Tessels:  WcUien  t.  Steamboat  MoUk 
Dtmier^  24  Iowa,  192;  95  Am.  Dea  722,  and  note;  Steamer  Petrel  t.  DumotU^ 
28  Ohio  St.  602;  22  Am.  Rep.  397.  Admiralty  jarisdiction  oompreheDda 
navigable  risers  as  Ligh  up  as  the  tide  ebbs  and  flows,  althongh  it  shonld  be 
within  the  body  of  a  county:  Baker  t.  Hoag,  7  N.  Y.  555;  59  Am.  Deeu 
431.  Upon  the  lakes  the  admiralty  jarisdiction  is  not  ezclasive»  bat  eon- 
current  with  that  of  the  state  courts  over  remedies  given  by  state  laws: 
Thorten  r.  Schooner  /.  B.  MarUn,  26  Wis.  488;  7  Am.  Rep.  91.  See,  further, 
the  extended  notes  to  Miller  ▼.  Mendenhall,  19  Am.  St.  Rep.  228^  and  es- 
pecially to  Case  ▼.  WooOeif,  32  Am.  Dea  65-^. 

JuRISDICnON. — POWXR  OF  COVQREHB  TO  CONVEB  EXCLUSITB  JuBDDIOnOll 

upon  federal  courts  is  discussed  in  the  extended  note  to  PeopU  t.  Wemple^ 
87  Am.  St  Rep.  547,  550. 

FUNIBHXBNT. — ^The  power  to  pass  a  law  carries  as  an  incident  the  power 
to  enforce  its  observance  by  some  reasonable  penalty:  Magor  etc,  ▼.  TmUk^ 
8  Ala.  137;  86  Am.  Dec  441.  This  question  is  fnlly  discussed  in  the  ez* 
tended  note  to  RMmim  v.  Moffor^  84  Am.  Dea  640l 
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[141  Niw  York,  899.] 

BBOxm — Damaobs  fob  Uir authorized  Sale. — ^If  a  broker  sells  stocka  of 
customer  without  giving  due  notice  of  the  sale,  he  does  not;  thereby  a* 
a  matter  of  law,  extinguish  all  claim  against  the  customer  for  advance* 
made,  but  the  customer  is  entitled  to  be  allowed  as  damages  the  di£fer^ 
ence  betweeu  the  price  for  which  the  stock  was  sold,  and  for  which  he 
received  credit*  and  its  market  price  then  or  within  such  reasonable 
time  after  a  notice  of  sale  as  would  have  enabled  him  to  replace  the  stock 
in  case  the  market  price  exceeded  the  price  resliaed. 

A  Brokkr  Doks  Not,  bt  Skllino  Stocks  Without  Qitiho  Dub  Noncm 
OF  thb  Salk,  forfeit  his  right  to  recover  advances  made  by  him  on  their 
purchasa  The  unauthorized  sale  merely  entitles  the  customer  to  re> 
cover  damages  sustained  thereby,  and  for  the  purpose  of  diminishing 
such  damages,  or  showing  that  no  damages  whatever  were  suffered,  evi- 
dence is  admissible  to  prove  that  the  stocks  might  have  been  repurchased 
in  the  open  market,  within  the  next  fifteen  days  after  the  aale^  below 
the  price  realised  thereat. 

Oeorg$  W.  Wingate  and  Max  Stem^  for  the  appellant. 
Eugene  L.  Bushe,  for  the  respondent 

*®*  Bahtlbtt,  J.  The  plaintiff,  as  assignee  for  the  benefit 
of  creditors  of  P.  W.  Gallaudet  &  Co.»  stock  brokers,  sued  the 
defendant  to  recover  a  balance  alleged  to  be  due  from  her  on 
a  speculative  account  which  she  had  with  Gallaudet  &  Ca  at 
tlie  time  of  their  failure,  November  10,  1890. 

The  cause  was  brought  on  for  trial  at  a  circuit  court  in  the 
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city  of  New  York,  and  at  the  close  of  plaintiff's  case  the  com- 
plaint wae  dismissed,  and  the  exceptions  ordered  to  be  heard 
ia  the  first  instance  at  the  general  term.  The  general  term  ^^* 
overruled  the  exceptions  and  ordered  judgment  for  defendant, 
dismissing  complaint,  with  costs.  The  plaintiff  appeals  from 
that  judgment. 

The  question  presented  is  whether  the  trial  judge  was  jus- 
tified in  taking  the  case  from  the  jury.  The  defendant's  con- 
tention is  that  P.  W.  Gallaudet  &  Co.  sold  the  stocks  held 
in  her  account  without  notice,  and  for  that  reason  their  as- 
signee cannot  recover.  The  plaintiff  insists  that  demand  and 
notice  were  duly  given  to  defendant  through  her  son,  as  her 
agent,  before  sale  of  the  stocks,  and  that  she  is  bound  thereby; 
and  even  if  there  was  a  sale  without  notice  tlie  defendant  can 
only  be  allowed  her  actual  damages  in  reduction  of  plaintiff^s 
claim.  The  evidence  shows  that  Alven  Beveridge,  the  son  of 
the  defendant,  was  the  son-in-law  of  P.  W.  Gallaudet,  and 
from  the  year  1881  to  November  10,  1890,  the  day  when  the 
firm  of  P.  W.  Gallaudet  &  Co.  failed,  was  a  clerk  of  said  firm; 
that  on  the  30th  of  May,  1881,  the  defendant,  represented  by 
her  son,  opened  a  speculative  account  with  the  firm  which, 
with  additions  and  charges  made  therein,  remained  open  until 
the  day  of  the  failure. 

Our  examination  of  the  record  satisfies  us  there  is  a  conflict 
of  evidence  as  to  whether  or  not  Alven  Beveridge  was  the 
agent  and  representative  of  his  mother,  and  accustomed  for 
the  nine  years  and  more  covered  by  her  account  to  receive  the 
statements,  demands,  and  notices  to  which  she  was  entitledf 
including  the  demand  and  notice  in  this  action. 

We  are  of  opinion  that  the  trial  judge  erred  in  not  submit* 
ting  to  the  jury,  as  requested,  the  question  of  notice,  and 
whether  it  was  reasonable  and  legal  under  the  circumstances. 

The  plaintiff's  counsel  insists  that  he  was  entitled  to  sub- 
mit still  another  question  to  the  jury. 

There  was  evidence  in  the  case  tending  to  show  that  the 
etocks  sold  for  defendant's  account  on  the  tenth  day  of  No- 
vember, 1890,  could  have  been  repurchased  in  the  open  mar- 
ket within  the  next  fifteen  days  below  the  prices  realized  upon 
the  Bale. 

The  plaintiff^s  counsel  asked  to  go  to  the  jury  as  to  whether 
^**  the  defendant  sustained  loss  by  reason  of  said  sale,  and 
MM  to  whether  the  defendant  could  not  have  replaced  the 
stocks  at  the  same  price,  or  less  price,  than  that  for  which 
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they  were  sold,  and  within  a  reasonable  time  after  the  sale^ 

This  request  was  refused.  We  think  the  trial  judge  sboold 
have  submitted  these  questions  to  the  jury  under  the  settled 
law  of  this  court  that  even  where  a  stockbroker  sells  without 
due  notice  stock  purchased  by  him  for  a  customer,  on  a  mar^ 
gin,  and  held  in  pledge  to  secure  the  advance  made  by  him 
for  the  purchase,  he  does  not  thereby,  as  matter  of  law,  ex* 
tinguish  all  claim  against  the  customer  for  the  advance,  bul 
the  customer  is  entitled  to  be  allowed  as  damages  the  differ- 
ence between  the  price  for  which  the  stock  sold  and  for  which 
he  received  credit,  and  its  market  price  then,  or  within  such 
reasonable  time  after  notice  of  sale  as  would  have  enabled  him 
to  replace  the  stock  in  case  the  market  price  exceeded  tha 
price  realized:  Orunian  t.  Smithy  81  N.  Y.  25;  Capron  ▼• 
Thompson,  86  N.  Y,  418-420;  CoU  y.  OwenSj  90  N.  Y.  868-371; 
Porter  v.  Wormser,  94  N.  Y.  431-446;  Wright  v.  Bank  of  the 
M$tropoli$,  110  N.  Y.  237-246;  6  Am.  St.  Rep.  356. 

The  defendant's  counsel  relies  on  Oillett  y.  Whiting^  120 
N.  Y.  402,  decided  by  the  second  division  of  this  court  in 
June,  1890,  as  sustaining  this  last  ruling  of  the  trial  judge. 
We  are  of  opinion  that  the  point  actually  decided  in  that  case 
does  not  affect  the  cases  in  this  court  to  which  we  haya  already 
referred. 

In  GiUett  v.  Whitirkg,  120  N.  Y.  402,  the  plaintiffs  were  stock- 
brokers, and  brought  the  action  to  recover  a  balance  alleged 
to  be  due  on  account  of  stock  transactions  between  the  parties. 

In  submitting  the  case  to  the  jury  the  defendant's  counsel 
requested  the  court  to  charge  that  in  case  the  plaintiffs  sold 
the  stock  without  notice  to  the  defendant  as  to  the  time  and 
place  of  sale,  by  doing  so  they  violated  their  duty  to  the  de-^ 
fendant,  and  converted  the  stock  to  their  own  use. 

The  court  refused  to  so  charge,  the  defendant  excepted,  and 
the  jury  found  a  verdict  for  the  plaintiff. 

The  sole  question  presented  on  the  appeal  was  defendant's 
^^  right  to  have  the  jury  charged  that  a  sale  of  his  stocka 
by  the  broker  without  notice  was  a  conversion. 

The  second  division  of  this  court  very  properly  held  that 
the  judge  should  have  so  charged  the  jury,  and  reversed  the 
judgment  The  effect  of  the  conversion,  if  found  by  the  jury,, 
was  not  presented  on  the  appeal. 

The  remarks,  therefore,  of  the  court  as  to  the  effect  upon 
plaintiff's  cause  of  action,  if  conversion  of  the  stocks  should 
be  established,  were  obiter. 
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The  cases  we  have  cited  were  neither  referred  to  in  the 
briefs  of  counsel  nor  the  opinion  of  the  court. 

The  judgment  appealed  from  is  reversed|  new  trial  granted, 
with  costs  to  abide  event. 

All  concur. 

Judgment  reversed.  

BaoKBBs — Commissions  oh  UNAUTHOBim>  Halbs.  —A  broker  is  snilUeA 
to  his  fees  whea  he  negotiates  a  contract  different  from  that  prescribed  hj 
his  employer,  which  is  ratified:  OUder  v.  Davis,  137  N.  Y.  604;  SnUih  t. 
Sehkle,  93  OaL  144.  See  the  extended  note  to  Walker  v.  Osgood,  98  Am. 
I>eo.  172.  To  entitle  a  broker  to  commissions  there  mnst  be  an  employ rnent^ 
and  his  services  mast  be  the  vifioient  cause  of  the  bargain:  BarTp  ▼.  OummmM^ 
54  Pa.  St.  394;  93  Am.  Dec  718.  A  sale  of  stock  by  the  broker,  nnder  aa 
ordinary  contract  for  the  specalatiTC  purchase  of  stock,  without  notice  to 
the  cnstomer  of  the  time  and  place  of  the  sale,  is  a  oonTsrsion:  Baktr  ▼• 
Drake,  66  N.  Y.  618;  23  Am.  Rep.  SO.  For  an  ezteodad  discnsnon  of  the 
relation  of  stockbroker  and  principal  see  the  note  to  Horion  t.  Morgmm,  76 
Am.  Dec.  313;  and  for  a  discussion  of  unauthoriaed  sales  by  brokers,  ond  the 
effect  of  ratification  thereof^  see  OiOeU  T.  WhUinfh  141  N.  7. 71,  MUk  ^  769; 
and  note. 
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(141  NlW  TOBK,  437.1 
PaBTNBKSHTF.— A   SURYIYINO    PARTNKB    HaS   THB   LiOAL   TiTLl   «0   THB 

AssRS  OF  THB  FiBM,  and  holds  them  as  the  legal  owner,  and  not  aa 
trustee  in  the  strict  sense  of  that  term.  In  equity,  however,  he  is  to  be 
regarded  to  some  extent  as  a  trustee,  and  his  duty  is  to  pay  the  debta 
and  dispose  of  the  assets  of  the  partnership  for  the  benefit  of  himself 
and  the  estate  of  his  deceased  partner. 

PABTNBBSHir.— A  SUBVIYUIO   PaBTNBB  MlSAPPROPBIATIllO  TUB  ASSVTS  OF 

THK  Firm,  and  Convbrtino  Thbm  to  His  Own  Ubb,  is  so  far  guilty 
of  a  breach  of  trust  that  a  court  of  equity  will,  when  Called  upon,  inter* 
▼ene  and  give  appropriate  relief. 

JUDOMBNT — MbROBR. — A   JuDOMBMT  AgAINST  A  SUKTITINO    PaBTKBB,   in 

favor  of  the  representative  of  the  deceased  partner  in  a  suit  for  an  ao* 
counting,  does  not  constitute  any  defense  to  any  suit  against  other 
wrongdoers,  who,  by  intermeddling  with  the  property  and  assets  of  the 
estate,  have  rendered  themselves  liable  as  trustees  ds  mm  iort  for  the 
wrong  done. 
A  Jodombwt  AoAiKflT  A  SuBYiYiNO  Pabtbrb  Which  Has  Not  Bbbv 
Satisfibd  does  not  bar  further  efibrts  to  obtain  relief  against  other 
wrongdoers. 

JUDOMBNT  — MbrQXR. — A  JtrDnMBNT  FOB  THB  GOBYBRSIOlf  OF  A  CrATTBL 

Dobs  Not,  Beporx  Its  SATisFAcnoir,  change  the  title  to  the  property, 
nor  bar  an  action  against  any  other  wrongdoer. 
Elbctiob  Bbtwbbb  Rbmbdibs— Maintaibino  an  AonoN  Aoainst  a  8ur« 
YiviNO  Pabtnbb  fob  AN  AocMDNTiNO,  and  recovering  a  personal  judg- 
ment agaiust  him  for  the  amount  found  to  be  due,  furmshes  no  evidence 
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of  an  elactioD  between  inconsistent  remedies,  to  the  extent  of  proteei- 
ing  other  wrongdoers  from  the  consequences  of  their  wrong. 
A  JoDOMiNT  Against  Om  of  Skvkral  Joint  Dbbtobs  Mbbobs  the  origi> 
nsl  debt  into  the  higher  security  of  the  judgment,  and  no  notion  can 
thereafter  be  maintained  against  any  of  the  other  debton^  even  tfaougb 
no  satisfaction  is  received  of  the  judgment. 

A  JUDQMBNT  AOAINST  OnB  OF  SbVERAL  WrONODOBBS  UVSATIBFIBD  tt  BOt 

a  bar  to  the  maintenance  of  an  action  against  the  others. 

JUDOM BNT^MbBOBB.— A  JVDOIIBNT  AGAINST  A  SUBVIVINO  PABTHBB  for  B 

sum  found  to  be  due  from  him  to  the  representatires  of  his  deoeasad  co- 
partner does  not  make  the  partnership  assets  the  absolute  property  of 
the  survivor,  free  from  any  dnty  on  his  part  regarding  them,  nor  does 
it  rest  in  him  the  legal  right  to  convert  tiioee  asBets  and  apply  them  to 
his  own  nse,  or  to  transfer  them  to  a  mere  volunteer  free  from  all  liabil- 
ity to  the  estate  of  the  deceased  partner.  Until  such  judgment  is  ntio- 
fied,  the  surviving  partner  has  no  further  or  larger  right  to  the  asaets 
than  he  had  before  it  was  entered. 

Blbotion. — ^PuBSUivo  Okb  of  Sbvbral  Wbongdobbs  is  not  an  election  to 
pursue  them  severally,  so  that  thereafter  no  joint  action  can  be  had 
against  them — at  least,  this  objection  will  not  be  sustained  when  mads 
by  one  who  has  never  before  been  sued. 

Tbustbb  Db  Son  Tobt. — One  whok  knowing  that  property  is  held  by  a  enr^ 
viving  partner,  and  is  assets  of  a  late  firm,  and  who  with  such  partner 
takes  such  property  and  applies  it  to  their  own  nses,  should  be  treated 
as  a  trustee  de  son  Xoff,  and  held  answerable  in  an  equitable  action. 

Onb  of  Sbvbral  Wbongdobbs  Is  Liablb  to  thb  Full  Amount  of  a  con- 
version or  misappropriation  in  which  he  has  participated. 

Partnership. — ^Thb  RBPRBSBNTATiyB  of  a  Dbcbasbo  Pabtnbr  Bunio  a 
Pbrson  guilty  of  taking  and  misappropriating  the  assets  of  a  firm  is  en- 
titled to  recover  the  full  amount,  regardless  of  sny  sum  due  from  tiie 
partnership  to  a  third  person,  or  to  one  of  the  parties  to  the  suit,  and 
for  which  the  defendant,  against  whom  the  judgment  is  entered,  ic  not 
answerable. 

Ir  Sbparatb  Judghbnts  Hatb  Bbbn  Obtaibbd  Against  Two  Wbono- 
DOBRB  for  the  same  wrong,  the  satisfaction  of  eitiier  satisfies  the  other, 
exoept  as  to  costs. 

Action  by  the  executrix  of  a  deceased  copartner  against 
the  surviving  partner  individually,  and  as  receiver  of  the 
firm,  and  also  against  other  parties,  who,  it  was  claimed,  had 
joined  in  the  conversion  or  misappropriation  of  the  property 
of  the  firm.  Schamu  M.  Moschcowitz  and  Miss  Russell  were 
partners  in  the  dressmaking  business  in  the  city  of  New  York 
at  and  for  some  time  prior  to  her  death,  which  occurred  in 
February,  1880.  She  died  testate,  appointing  her  sister  ex- 
ecutrix of  her  will.  The  surviving  partner  remained  in  pos- 
session of  the  property,  and  continued  the  buBinesa  until 
about  May  1,  1880,  at  which  time  the  assets  of  the  late  firm, 
over  and  above  all  liabilities,  amounted  to  fiftyw>ne  thousand 
dollars.     These  liabilities  were  all  paid,  except  a  claim  made 
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against  the  firm  by  Herman  Moschcowitz.  At  the  date  last 
named  Scbamu  M.  Moschcowitz  and  James  McCall  formed  a 
partnership  for  carrying  on  the  same  business  in  which  the 
-old  firm  had  been  engaged,  and  their  assets  consisted  solely 
of  the  assets  and  goodwill  of  the  late  firm.  These  copart- 
ners proceeded  to  use  the  assets  of  the  old  firm,  and  never 
paid  any  part  thereof  to  the  representatives  of  the  deceased 
partner.  In  January,  1881,  Herman  Moschcowitz  also  became 
a  partner,  and  the  firm  thus  formed  continued  in  business 
Tvith  the  capital  and  goodwill  possessed  by  the  old  firm.  In 
February,  1882,  McCall  brought  an  action  to  wind  up  the 
tiffairs  of  the  last-named  partnership,  in  which  action  Schamu 
M.  Moschcowitz  was  appointed  the  receiver,  and  a  judgment 
^as  entered  and  the  receiver  sold  the  assets,  realizing  about 
«even  thousand  dollars,  which  were  deposited  with  a  trust 
company.  In  October,  1880,  the  executrix  of  Miss  Russell 
commenced  an  action  against  Schamu  M.  Moschcowitz,  as  sur- 
viving partner,  for  an  accounting,  and  a  personal  judgment 
Mras  entered  against  him  in  such  action  for  a  small  sum, 
ivhich  judgment  has  never  been  satisfied  or  complied  with  in 
any  respect,  and  the  amount  thereof  was  not  finally  settled 
until  a  judgment  was  entered  by  the  general  term  in  October, 
1886,  modifying  the  judgment  as  entered  by  the  trial  court 
In  1888  the  executrix  of  Miss  Russell  commenced  the  pres- 
ent action.  The  defendants  pleaded  in  this  action  the  judg- 
ment in  the  former  action  against  Schamu  M.  Moschcowitz,  as 
Tvell  as  other  defenses  which  need  not  here  be  mentioned; 
and  the  defendant,  Herman  Moschcowitz,  also  averred  a  claim 
in  his  favor  against  the  original  copartnership.  It  was  found, 
by  the  trial  court,  that  if  any  claim  existed  in  Herman's  favor 
McCall  was  in  no  event  liable  therefor,  and  judgment  was 
finally  entered  in  this  action  in  favor  of  the  plaintiff,  and 
agni  t  McCall,  for  the  amount  of  the  share  of  the  assets  of 
the  old  firm  due  the  plaintiff,  with  interest  and  cost;  but  no 
personal  judgment  was  taken  against  Schamu  M.  Moschcowitz, 
nor  was  any  judgment  given  against  his  brother  Herman. 
The  defendant  McCall  appealed,  and  the  general  term  re- 
versed the  judgment,  and  thereupon  plaintiff  appealed  to  this 
court. 

Peter  A.  Hendricks  for  the  appellant 

George  Hoadly,  Barclay  E.  V.  McCarty^  and  Henry  L.  Seheuer^ 
fiian,  for  the  respondent. 
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^^*  Peckham,  J.  The  judgment  which  the  plaintiff  ob- 
tained in  this  action  at  special  term  is  here  assailed  by  the 
counsel  for  the  defendant,  Mrs.  McCall,  upon  several  grounds 
that  will  be  alluded  to  in  their  order. 

!•  The  defendant  claims  that  the  executrix  of  Miss  Russell, 
by  commencing  her  action  against  the  surviTing  partner  to 
recover  the  decedent's  share  of  the  partnership  assets  and  in 
prosecuting  the  same  to  judgment,  is  barred  from  suing  the 
surviving  partner  again,  and  joining  with  him  Mrs.  McCaU 
upon  the  same  cause  of  action.  It  is  now  asserted  by  ooun* 
sel  for  defendant -McCall  that  when  the  other  action  was  com* 
menced  the  executrix  knew  all  the  facts  connecting  McCall 
with  the  misuse  or  misappropriation  of  the  assets  of  the  part- 
nership.  The  special  terra  did  not  find  that  she  was  ignorant, 
and  on  the  other  hand  it  refused  the  defendant's  request  to 
find  that  she  had  at  that  time  full  knowledge  of  these  facts. 
The  general  term  said  that  it  could  not  be  found,  in  view  of 
the  plaintiff's  allegations  in  the  suit  against  the  surviving 
partner,  that  she  was  ignorant  of  his  misappropriation  of  the 
assets  when  she  commenced  her  suit  against  him,  and  yet 
(the  court  says),  in  the  face  of  such  allegations  in  her  com* 
plaint,  the  plaintiff  todc  a  personal  judgment  against  the  sur- 
vivor for  the  value  of  her  share  therein,  the  result  of  whicb 
the  court  holds  was  to  bar  the  plaintiff  from  impeaching  the 
title  of  any  one  who  came  into  possession  of  the  assets  through 
the  surviving  partner.  Whichever  way  the  fact  might  be  de- 
termined we  think  it  is  immaterial  in  this  ^^*  case,  and  for 
the  further  discussion  of  this  point  we  will  assume  full  knowl* 
edge  on  the  part  of  the  executrix  of  all  the  facts  at  the  time 
she  commenced  her  action  against  the  survivor.  In  that  case 
we  think  there  was  no  election  of  inconsistent  remedies  sucb 
as  should  bar  this  action. 

Upon  the  death  of  Miss  Russell  the  surviving  partner 
Moschcowitz,  had  certain  powers,  rights,  and  obligations 
granted  to  and  placed  upon  him  by  reason  of  such  death- 
He  had  the  legal  title  to  the  assets,  and  he  held  them  as  the 
legal  owner,  and  not  as  trustee  in  the  strict  sense  of  that 
term.  In  equity,  however,  he  was  to  be  regarded  to  some 
extent  as  a  trustee,  and  his  duty  was  to  pay  the  debts  and 
dispose  of  the  aFsets  of  the  partnership  for  the  benefit  of  him- 
self and  the  estate  of  the  deceased  partner:  Case  v.  Abeel^  1 
Paige,  393;  WiUiama  v.  Whedon,  109  N.  Y.  833;  4  Am.  St. 
Rep.  460;  Preston  v.  Fitch,  137  N.  Y.  41,  66.    The  position  ie 
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somewhat  anomalous,  not  exactly  and  wholly  a  trustee,  and 
yet  not  a  full  owner  of  the  assets  which  he  takes  or  retains 
possession  of  by  reason  of  survivorship.  The  duties  spoken 
of  he  owes  the  estate  of  the  deceased  partner,  and  when,  in- 
stead of  gathering  in  the  assets,  paying  the  debts,  winding  ui> 
the  business,  and  distributing  the  surplus,  he  misappropriates 
the  same  and  converts  them  to  his  own  use  apd  that  of  others 
with  him,  he  is  so  far  guilty  of  a  breach  of  trust  that  a  court 
of  equity  will,  when  called  upon,  intervene  and  give  appro-^ 
priate  relief. 

This  was  the  object  of  the  first  action.  The  court  wa» 
asked  to  decree  an  accounting,  and  as  a  ground  for  the  re- 
quest it  was  alleged  that  the  defendant  was  violating  his  duty^ 
converting  the  assets  to  his  own  use  in  bis  own  business,  and 
failing  to  apply  them  to  the  payment  of  the  debts  of  the  part- 
nership. Judgment  was  asked  for  the  amount  which  might 
be  found  due  upon  such  accounting.  In  all  this  there  was 
nothing  inconsistent  with  the  cause  of  action  set  forth  in  the 
complaint  now  under  review.  Even  in  equitable  actions  of 
account,  it  frequently,  if  not  generally,  results  that  a  pure^ 
and  simple  money  judgment  will  be  entered  against  the  de- 
fendant. The  inquiry  by  means  of  an  account  is  proceeded 
with,  and  the  result  being  ^^^  determined,  if  it  show  an 
amount  due  the  plaintiff,  a  judgment  therefor  may  properly 
be  entered:  1  Pomeroy's  Equity  Jurisprudence,  third  clause,. 
sees.  110,  140;  3  Pomeroy's  I2quity  Jurisprudence,  sec.  142U 
But  this  kind  of  a  judgment  is  not  in  the  least  inconsistent 
with  the  right  to  pursue  other  wrongdoers,  who,  by  intermed- 
dling with  the  property  and  assets  of  the  estate,  have  rendered 
themselves  liable  as  trustees  de  son  tort  for  the  wrong  done:  1 
Perry  on  Trusts,  sec.  246;  Floekton  v.  Bunning,  reported  ir> 
note  to  Vyse  v.  Foster,  L.  R.  8  Ch.  App.  309  at  323;  Lindley 
on  Partnership,  531. 

The  survivor  of  the  partnership  did  not  become  the  ful) 
and  absolute-  owner  of  its  assets  upon  the  entry  of  the  per- 
sonal judgment  against  him,  nor  was  there  any  election  oi^ 
the  part  of  the  plaintiff  by  reason  of  that  fact  to  look  only 
to  the  one  wrongdoer  when  there  were  others  equally  liable. 
If  the  personal  judgment  were  paid,  then  indeed  the  plaintiff's 
rights  and  equities  in  the  property  would  be  changed,  and  hs 
would  be  precluded  from  any  further  claim  upon  it  Until 
satisfaction  of  that  judgment,  however,  the  plaintiff  could 
not  be  barred  from  further  efforts  to  obtain  relief  against 
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other  wrongdoers.  Even  in  an  action  of  trover  for  the  con- 
version of  a  chattel,  a  judgment  unsatisfied  does  not  change 
the  title  to  the  property,  and  is  no  bar  to  an  action  against 
any  one  of  the  other  wrongdoers:  Osterhout  v.  Roberts^  8  Cow. 
43;  Seasiona  v.  Johnson,  95  U.  S.  847,  349.  And  by  subse" 
quently  suing  other  wrongdoers  who  had  wrongfully  inter 
fered  with  the  property,  it  is  not  a  following  of  trust  funds 
into  other  property  in  which  they  have  been  invested,  within 
the  rule  on  that  subject,  as  claimed  by  defendant's  counsel, 
and  of  which  Ferri$  v.  Van  Vechten^  78  N.  Y.  113,  is  an  ex- 
ample. There  is  no  inconsistency  in  holding  the  trustee  per. 
sonally  responsible,  and  also  pursuing  otiier  wrongdoers  and 
seeking  relief  against  them  as  trustees  de  aon  tort  by  way  of 
damages  for  the  same  wrong. 

It  is  true  that  one  cannot  recover  the  purchase  price  of 
land  and  the  land  too.  If  one  choose  to  hold  his  trustee  for 
the  amount  of  the  price  he  received  for  trust  property  wrong- 
fully sold,  it  may  well  be  that  the  plaintiff  thereby  aflSrms 
the  sale,  ^^*  and  seeks  to  recover  the  price.  This  is  no  such 
case.  The  plaintiff  does  not  seek  to  hold  the  property  which 
has  been  substituted  in  place  of  trust  funds,  and  to  hold  the 
trustee  also.  There  has  been  no  substitutiou  of  trust  prop* 
erty,  but  the  funds  themselves  have  been  converted  by  the 
survivor  and  others  to  their  own  use,  and  the  plaintiff  asks  to 
recover  damages  for  that  wrong.  Because  the  survivor  was 
proceeded  against  alone,  and  a  personal  judgment  recovered 
against  him,  which  has  not  been  satisfied,  furnishes  no  evi- 
dence of  an  election  of  inconsistent  remedies  to  the  extent  of 
freeing  the  other  wrongdoers  from  the  consequences  of  their 
wrong. 

The  cases  cited  by  defendant's  counsel,  of  which  FotoUr  v. 
Bowery  Sav.  Bank,  113  N.  Y.  450,  10  Am.  St.  Rep.  479,  and 
Terry  v.  Munger,  121  N.  Y.  161,  18  Am.  St  Rep.  803,  are 
examples,  are  not  in  point.  In  the  former  action  the  plain- 
tiff, by  commencing  his  action  against  the  person  to  whom 
the  defendant  bank  had  paid  the  money,  affirmed  the  valid- 
ity of  the  payment  and  sought  to  recover  its  amount  from 
iiim.  After  failing  to  recover  the  amount  on  a  judgment 
•entered  against  him,  the  plaintiff  then  commenced  his  action 
against  the  bank,  and  sought  to  recover  from  it  on  the  ground 
that  the  bank  had  never  made  a  valid  payment  of  its  debt. 
We  held  the  plaintiff  had  made  an  election  to  consider  the 
payment  made  by  the  bank  to  the  third  person  as  a  valid 
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payment  of  such  debt  so  far  as  the  bank  was  concernedi  and 
the  plaintiff  ratified  it  by  commencing  the  suit. 

In  Terry  v.  Munger,  121  N.  Y.  161,  18  Am.  St.  Rep.  803,  the 
owner  of  the  property  elected  to  treat  its  conversion  as  a  sale, 
and  commenced  his  action  accordingly.  It  was  held  he  could 
not  thereafter  commence  an  action  against  others  in  which 
his  cause  of  action  was  founded  upon  the  conversion  instead 
of  the  sale  of  the  same  property  upon  the  same  occasion  and 
in  the  same  transaction.  In  all  the  cases  cited  there  is  an 
element  of  inconsistency  involved  in  which  the  plaintiff  seeks 
to  occupy  with  reference  to  the  same  transaction  and  upon 
the  same  facts,  a  position  which  is  antagonistic  with  one 
already  taken  by  him.  I  can  see  none  such  in  this  case. 
He  took  no  position,  proved  no  fact,  asked  for  no  relief  in  the 
first  case  which  is  in  any  way  inconsistent  ^*^  with  the 
position  he  now  assumes,  unless  it  be  said  that  the  recovery 
of  the  personal  judgment  has  effected  this  great  change.  For 
the  reasons  already  given,  I  do  not  think  it  has. 

The  failure  to  have  a  receiver  appointed  in  the  first  suit  is, 
as  it  seems  to  me,  immaterial.  The  point  is  that  no  absolute 
right  to  these  assets,  freed  from  any  duty  with  regard  to  them, 
was  ever  transferred  to  the  surviving  partner  by  reason  of  the 
mere  entry  of  this  personal  judgment  so  long  as  it  remained 
unsatisfied.  Nor  are  the  other  defendants  absolved  by  any 
such  reason  from  answering  to  the  plaintiff  for  what  would 
otherwise  be  a  conceded  wrong.  No  cause  of  action  against 
them  for  such  a  wrong  was  waived  or  in  any  wise  affected  by 
the  plaintiff's  effort  to  recover  the  value  of  the  assets  which 
the  survivor  had  misappropriated,  or  shared  with  others 
in  misappropriating.  It  was  simply  a  separate  proceeding 
against  one  wrongdoer,  and  no  satisfaction. 

In  this  case  the  survivor  has  in  fact  never  transferred  the 
assets  to  others.  He  has  simply  shared  with  others  in  the 
misappropriation  of  the  firm  assets,  and  I  can  see  no  principle 
upon  which  a  proceeding  against  one  of  the  wrongdoers  should 
be  regarded  as  an  election  to  dismiss  the  others  from  all  lia- 
bility arising  out  of  the  same  wrong.  Under  these  circum- 
stances the  defendant  can  obtain  no  consolation  from  the 
entry  of  that  judgment 

2.  The  defendant  also  objects  that  the  plaintiff's  right  of 
action  was  merged  in  the  judgment  recovered  against  the  sur- 
viving partner. 

Where  there  is  a  joint  indebtedness  (not  a  joint  and  several) 


SU  BuB^LL  9.  McCall.  [New  Yoik, 

a  judgment  recovered  against  one  of  two  or  more  joint  debton 
merges  the  original  debt  in  the  higher  security  of  the  jodg- 
auent,  and  no  action  can  thereafter  be  maintained  against  any 
of  the  other  defendants,  even  though  no  satisfaction  is  re- 
ceived of  the  judgment  against  the  one  debtor:  King  v.  Hoare^ 
13  Mees.  &  W/494;  Olmstead  v.  WeUter,  8  N.  Y.  413;  Caf^ 
-dfB  V.  Smithy  93  N.  Y.  349,  352,  and  cases  cited;  Ma9on  v. 
Eldred^  6  Wall.  231.    But  a  judgment  against  one  wrongdoer 
unsatisfied  is  not  a  bar  to  the   maintenance  of  an  action 
against  the  ^^^  others:  LivingtUm  v.  Buhop^  1  Johns.  290; 
S  Am.  Dec.  330;  0%i€rhoui  v.  RoberU^  8  Cow.  43;  Lovejoy  v. 
Murray^  3  Wall.  1,  where  Mr.  Justice  Miller  reviews  the  cases; 
SeBsions  v.  Johnson^  95  U.  S.  347,  348.     By  taking  judgment 
against  the  survivor  the  plaintiff  did  not  make  the  partnership 
assets  the  absolute  property  of  the  survivor  free  from  any  duty 
on  his  part  regarding  them.    Nor  did  he  thereby  vest  in  such 
eurvivor  a  legal  right  to  convert  those  assets  and  apply  them 
to  his  own  use,  or  to  transfer  them  to  a  mere  volunteer  free 
from  all  liability  to  the  estate  of  the  deceased  partner.     Until 
the  judgment  against  the  surviving  partner  was  satisfied  he 
took  no  further  or  greater  right  to  the  assets  than  he  bad 
before.    Of  course,  as  survivor  and  originally  he  could  sell  or 
mortgage  them  or  otherwise  dispose  of  them  for  the  purpose 
of  paying  the  debts  and  winding  up  the  affairs  of  thepartner- 
filiip  and  making  distribution  of  the  surplus,  but  I  think  the 
entry  of  the  judgment  gave  him  no  greater  rights  over  the 
assets  of  the  partnership  than  he  had  before.     Satisfaction  of 
the  judgment  was  necessary  for  that  result. 

3.  The  defendant  also  objects  that  even  if  the  parties  were 
all  wrongdoers  in  such  manner  as  to  render  them  jointly  and 
severally  liable,  then  the  judgment  against  Schamu  M.  Mosch- 
<;owitz,  one  of  the  wrongdoers,  is  a  bar  to  an  action  against 
all  of  them  on  the  ground  that  pursuing  one  of  the  parties 
severally  is  an  election  to  sever  the* joint  liability,  and  it  caii- 
not  be  revived.  Counsel  cites  Sessions  v.  Johnsony  95  U.  S. 
347,  Daniel  on  Negotiable  Instruments,  sec.  1296,  and  Story  on 
Bills,  sec.  428,  as  authority  for  his  contention,  and  he  urges 
that  this  is  a  matter  which  the  party  who  has  not  before  been 
sued  can  take  advantage  of,  because  the  plaintiff  has  elected 
a  different  remedy  which  operates  as  a  general  bar  to  the 
maintenance  of  the  action. 

The  principle  claimed  is  applied  in  the  two  above-cited 
works  upon  negotiable  paper  to  contracts  of  a  joint  and  set* 
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eral  nature,  while  in  the  case  of  SeBHom  ▼.  Johnson^  95  U.  S» 
S47,  the  court,  in  deciding  another  matter,  asserts  the  prin* 
<sip1e  that  a  party  who  sued  any  one  of  several  wrongdoers 
and  had  ^^'  judgment,  could  not  afterwards  seek  his  remedy 
in  a  joint  action  against  all,  because  the  prior  judgment 
against  one  was  in  contemplation  of  law  an  election  on  his 
part  to  pursue  his  several  remedy.  Where  there  is  a  joint 
and  several  contract  it  is  held  that  the  plaintiff  may  sue 
jointly  or  severally,  but  he  cannot  do  both,  and  the  pendency 
•of  one  suit  may  be  pleaded  in  abatement  of  the  other.  In 
fiuch  case  there  is,  it  is  said,  an  election  as  to  which  character 
of  the  expressed  contractual  obligation  the  party  will  enforce: 
Ex  parte  Rowlandsonj  3  P.  Wms.  405;  5  Robinson's  Practice, 
823.  In  the  P.  Williams  case  above  cited  it  is  stated  in  a 
note  (page  405)  that  if  three  are  bound  jointly  and  sever- 
ally the  obligee  cannot  sue  two  of  them  jointly,  for  this  is 
suing  them  neither  jointly  nor  severally.  In  regard  to  the  liap 
bilities  of  joint  and  severAl  tort  feasors  the  law  is  not  so  clear. 
I  think  there  is  a  radical  difference  in  principle  between  a 
joint  and  several  obligation  evidenced  by  an  expressed  con- 
tract or  arising  by  implication  from  the  facts  proved,  and  a 
joint  and  several  liability  on  the  part  of  several  tort  feasors. 
A  joint  and  several  obligation  based  on  a  note,  bond,  or  other 
written  contract^  or  one  arising  out  of  an  implied  contract,  is 
a  well-known  kind  of  obligation,  and  its  legal  meaning  has 
come  to  be  that  each  one  is  liable  to  a  separnte  suit,  or  that 
all  are  liable  to  a  joint  suit,  and  in  no  other  way  can  they  be 
held.  This  is  known  as  part  of  the  obligation  they  entered 
into.  But  a  joint  and  several  liability,  arising  out  of  a  par- 
ticular wrong  having  been  done  the  plaintiff  by  several  wrong- 
doers, is  not  so  precisely  limited.  Thus  Cooley  says  that  in 
such  case  more  than  one  and  less  than  all  may  be  sued: 
Cooley  on  Torts,  133.  And  in  suing  less  than  all  it  is  not  an 
election  to  take  one  of  two  remedies  which  the  defendants 
have  by  their  contract  consented  to  give  the  plaintiff  his 
choice  of,  but  have  not  consented  to  give  both.  It  is  the  pur^ 
fluit  of  certain  of  the  wrongdoers  who  are  in  any  event  liable, 
and  if  unsuccessful  in  obtaining  satisfaction,  the  right  re- 
mains  to  pursue  others,  although  in  each  case  the  defendants 
chosen  may  have  been  more  than  one  and  less  than  all  the 
wrongdoers,  ^^'  and  so  the  remedy  may  have  been  strictly 
neither  joint  nor  several,  as  that  term  is  applied  to  cases  of 
joint  and  several  contractors.     Ilence  when  subsequent  to 
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the  first  action,  the  plaintiff  commences  one  against  all  of  the 
wrongdoers,  he  has  not  lost  the  right  to  maintain  it  by  reason 
of  an  election  to  waive  such  a  remedy,  but  he  has  lost  it  only 
as  against  those  whom  he  has  already  sued,  and  he  has  lost 
it  in  their  case  only  for  the  reason  that  he  has  no  right  to 
Tex  them  twice  for  the  same  cause  of  action.  The  parties 
who  have  not  been  already  sued  cannot  take  advantage  of 
this  ground  as  a  defense  on  their  part.  As  to  them  the  plain- 
tiff  has  made  no  election  of  remedies,  and  their  liability  re. 
mains  unaffected. 

I  think  the  objection  to  maintaining  the  joint  action  ought 
to  be  held  personal  to  the  one  who  has  already  been  sued 
and  against  whom  judgment  has  already  been  obtained.  His 
objection  is  pertinent,  he  has  once  already  been  proceeded 
against,  and  judgment  has  gone  against  him,  and  he  ought 
not  to  be  again  vexed  for  the  same  cause.  I  have  found  no 
case  where  the  objection  has  been  made  and  allowed  in  favor 
of  a  defendant  who  had  not  before  'been  sued.  I  see  no  rea- 
son why  it  should  be.  He  has  not  been  harmed  in  any  con- 
ceivable way,  nor  his  interests  or  defenses  in  the  least  degree 
jeopardized. 

In  this  case,  the  trial  resulted  in  a  judgment  against  the 
defendant  McGall  only,  who  was  not  before  sued.  The  trial 
court  refused  to  give  a  further  judgment  against  the  survivor 
in  the  partnership.  It  was  in  effect  the  same  as  if  there  had 
been  a  discontinuance  as  against  that  defendant  I  do  not 
understand  the  defendant  to  question  the  proposition  that  a 
plaintiff  can  pursue  the  several  wrongdoers  separately,  al- 
though while  obtaining  several  judgments  he  can  have  but 
one  satisfaction.  So  here,  if  he  had  pursued  McCall  alone 
subsequent  to  the  judgment  against  the  survivor,  such  action, 
so  far  as  this  point  is  concerned,  could  be  maintained.  The 
course  pursued  is  the  same  as  a  discontinuance,  and  I  think 
that  would  be  in  effect  the  same  as  if  the  action  had  not  been 
brought  against  the  party  in  regard  to  whom  a  discontinuance 
*•*  was  entered.  That  McCall  by  taking  this  property,  and 
applying  it,  with  the  surviving  partner,  to  his  own  uses,  with 
knowledge  of  its  character,  and  without  paying  any  consid- 
eration therefor,  can  be  properly  treated  as  a  wrongdoer  and 
trustee  de  son  tortf  and  be  made  liable  in  an  equitable  action 
for  his  acts,  is,  as  it  seems  to  me,  undoubted:  Vyse  v.  FoBier, 
L.  R.  8  Ch.  App.  309;  Flockton  v.  Bunning^  note  to  above 
case,  at  page  323;   Perry  on  Trusts,  section  245;  Hodey  v.. 
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Cleve,  9  Abb.  N.  C.  8;  In  re  Jordan^  2  Fed.  Rep.  319;  2  Pome- 
roy's  Equity  Jurnprudenoe,  1079.  Although  the  party  sued 
the  second  time  in  this  action  did,  by  his  answer,  take  the 
objection  that  no  further  judgment  ought  to  be  entered  against 
him,  yet  as  none  was  entered  he  has  no  further  cause  of  com- 
plaint, and  he  took  no  appeal  from  the  judgment  that  was 
entered  herein  against  McCall.  As  to  McCall,  we  think  the 
judgment  was  a  proper  one  so  far  as  this  point  is  concerned. 

4.  The  objection  that  plaintiff  is  only  entitled  in  any  event 
to  recover  the  balance  over  and  above  the  amount  which  was 
ordered  to  be  deposited  by  the  court  in  the  other  action  to 
meet  the  possible  claim  of  Herman  Moschoowitz,  and  which 
balance  is  only  about  three  hundred  dollars,  cannot  prevaiL 
Herman  is  a  party  to  this  suit,  and  it  has  been  found  that  in 
no  event  is  the  estate  of  McCall  liable  to  him  for  any  portion 
of  his  claim  against  the  old  firm,  and  Herman  has  not  ap- 
pealed. That  amount  cannot  be  properly  deducted  from  the 
amount  of  McCall's  liability  for  the  value  of  the  share  of  the 
estate  of  the  deceased  partner,  which  came  into  the  hands  of 
the  firm,  and  was  converted  to  his  use.  Each  one  of  several 
wrongdoers  is  liable  for  the  full  amount  of  the  conversion  or 
misappropriation:  Attorney  General  v.  Wileonf  1  Craig  &  P.  1; 
Cunningham  v.  Pell,  5  Paige,  607;  2  Pomeroy's  Equity  Juris- 
prudence, note  at  end  of  section  1081. 

By  this  judgment  there  is  no  danger  of  the  defendant's 
estate  being  made  liable  to  pay  a  second  time.  McCall's 
estate  stands  in  no  position  as  surety  for  any  creditors  of  the 
original  firm.  It  is  found  that  the  estate  of  McCall  owes  a 
certain  sum  to  plaintiff  as  payment  for  one*half  the  assets  of 
^^'  the  old  firm  for  which  the  estate  is  liable.  Whether 
plaintiff,  as  administrator,  will  have  to  pay  any  thing  by  way 
of  satisfaction  of  the  debts  of  the  old  firm  will  be  known 
hereafter  when  Herman  endeavors  to  prove  his  claim.  Mo* 
Call's  estate  has  no  interest  in  that  question,  nor  has  it  any 
in  the  question  whether  the  individual  creditors  of  Miss  Rus- 
sell, the  deceased  partner,  will  be  able  to  obtain  payment  out 
of  the  assets  that  are  to  be  paid  over  under  this  judgment  be. 
fore  a  creditor  of  the  partnership  will  be  able  to  do  so.  These 
various  creditors  will  enforce  what  rights  they  have  without 
any  aid  from  McCall's  estate  as  a  volunteer  on  that  subject* 
It  is  not  to  be  assumed  that  any  improper  or  undue  prefer- 
ence will  be  obtained  by  any  one  after  the  McCall  estate  has 
made  its  payment  to  the  plaintiff.     A  payment  under  this 
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judgment  will  protect  all  the  rights  of  the  estate.  And 
lastly,  there  are  no  debts  left  excepting  the  claim  of  Herman, 
which  is  disputed. 

If  this  judgment  is  paid  it  will  satisfy  the  judgment  against 
Schamu  M.  Moschcowitz,  obtained  by  this  plaintiff,  and  if 
that  judgment  should  be  paid,  it  will  satisfy  this  one  as  to 
principle  and  every  thing  but  costs.  There  is  nodifficultj  in 
providing  for  but  one  payment  and  a  satisfaction  of  both 
judgments  thereby. 

6.  The  judgment  against  the  surviving  partner  was  not 
nsed  as  evidence  against  the  McCall  defendant  as  to  the 
amount  or  value  of  the  assets  converted.  The  learned  judge 
lield  it  Was  conclusive  against  the  plaintiff,  but  that  it  was  no 
evidence  against  defendant  as  to  what  the  value  of  the  prop- 
erty was,  and  he  said  that  upon  the  evidence  in  the  case  out- 
side of  the  judgment  he  thought  the  value  was  greater  than 
bad  been  allowed  in  the  former  suit,  yet  he  held  the  defend- 
ant only  liable  for  that  amount 

6.  There  is  nothing  in  this  case  showing  any  following  of 
any  trust  funds  or  any  lien  upon  their  proceeds.  If  there 
had  been  any  such,  it  would  in  such  an  action  have  been  to 
the  benefit  of  the  defendant  by  lessening  the  amount  of  a 
recovery  against  it  by  just  the  amount  of  the  funds  identified 
and  obtained.  But  as  to  the  seven  thousand  dollars  deposited 
by  the  receiver  ^^^  of  Moschcowitz  Brothers  in  the  trust 
company,  it  appears  the  expenses  were  more  than  enough 
to  eat  them  up,  and  no  judgment  for  their  payment  has  been 
recovered. 

7.  Nor  is  the  fact  that  Herman  Moschcowitz  claims  to  be  a 
creditor  of  the  old  firm  while  he  is  one  of  the  defendants 
charged  with  this  conversion  of  assets,  an  answer  to  the 
plaintiff's  demand.  Herman  could  not,  by  his  illegal  inter- 
ference with  these  assets,  pay  his  debt,  nor  had  he  the  right 
to  take  possession  of  the  property  for  that  purpose.  When 
the  surviving  partner  violated  his  duty  and  was  one  of  the 
parties  that  converted  the  assets  of  the  partnership  to  his  own 
use,  so  that  judgment  was  recovered  against  him  for  the 
amount  of  one-half  of  the  assets  after  he  had  deposited  in  the 
trust  company  by  the  direction  of  the  judgment  all  that  was 
necessary  to  meet  all  the  debts  of  the  firm,  his  further  rights 
as  surviving  partner  ceased.  There  are  no  other  debts.  If, 
being  insolvent,  or  for  any  other  reason,  he  has  failed  to  make 
the  deposit  as  directed  by  the  judgment,  he  did  not  after  the 
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judgment  was  entered  have  the  right  to  demand  from  defend- 
ant, McCall,  any  portion  of  the  money  whioh  the  latter  waa 
liable  to  pay  to  plaintiff  on  account  of  his  own  wrong  in  con* 
Terting  the  assets  of  the  partnership  in  connection  with  the 
«urviving  partner.  The  only  debt  outstanding  is  the  Herman 
Moschcowitz  claim,  which  is  disputed  and  which  does  not 
appear  to  be  prosecuted  as  if  it  had  much  merit.  And  it 
must  be  upon  these  facts  that  the  rights  of  the  parties  are  to 
Y>e  adjudged. 

8.  The  defendant  also  contends  that  the  platntiff's  com« 
plaint  should  have  been  dismissed  on  the  ground  of  inexcus- 
able  laches  in  bringing  the  action.  The  litigation  arising  out 
t>f  the  attempt  to  make  the  surviving  partner  responsible  for 
his  misconduct  was  not  concluded  until  the  entry  of  the  modi- 

.£ed  judgment  of  the  general  term  late  in  the  year  1886,  and 
a  short  time  thereafter  the  plaintiff  probably  discovered  the 
ineffectual  character  of  his  attempt  to  redress  in  that  direc- 
tion. Early  in  the  year  1888  this  action  was  commenced. 
We  think  the  record  discloses  reasonable  cause  for  the  delay 
in  bringing  ^^'  this  action,  and  the  plaintiff  is  not  within 
the  principle  regarding  stale  claims  invoked  by  defendant. 

9.  We  think  the  trial  judge  committed  no  error  in  practice 
when,  under  the  circumstances,  instead  of  entering  an  inter* 
locutory  judgment  and  sending  it  to  a  referee  to  inquire 
i¥hether  there  was  anything  left  of  the  seven  thousand  dol* 
lars  paid  by  the  receiver  over  and  above  the  expenses  conse- 
<iuent  upon  its  collection,  etc.,  he  took  the  evidence  upon  that 
point  himself  and  ordered  final  judgment  in  accordance 
therewith  to  be  entered. 

Tl>ese  are  the  principal  grounds  urged  by  respondent  for 
an  affirmance  of  the  order  of  the  general  term.  It  is  unneces. 
«ary  to  more  fully  mention  the  other  points,  and  it  is  enough 
to  say  we  do  not  think  them  sufficient  to  reverse  the  special 
term  judgment. 

We  have  given  this  case  and  the  very  able  argument  of 
the  counsel  for  the  defendant  all  the  consideration  possible, 
but  for  the  reasons  stated  we  are  unable  to  agree  with  the 
•conclusion  arrived  at  by  the  general  term.  We  think  on  the 
<M>ntrary  the  learned  judge  at  special  term  arrived  at  the  cor- 
rect result,  and,  therefore,  the  order  of  the  general  term  must 
be  reversed  and  the  judgment  of  the  special  term  affirmed, 
with  costs  in  the  general  term  and  in  this  court  to  the  appeU 
lant  here. 
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All  concur. 
Ordered  accordingly. 

PABTNXB3Hir— EriBOV  OV  DI88OLUTIOV  BT  DSATH.— The  «ffMt  of  ^bm 
dissolotioa  of  a  partuership  by  death  of  one  of  the  memben  is  to  Teot  tho 
legal  title  to  the  ohoset  in  action  in  the  snrriving  partnen:  JBg^erU  ▼.  Wood^ 
8  Paige,  617;  24  Am.  Deo.  236^  aAd  note.  On  the  death  of  ono  partner 
title  to  the  partnerahip  aaeeta  vesti  in  tbeeurriTort  VamKUA  t.  SamumBll^ 
87  Mich.  899;  24  Am.  St.  Rep.  182,  and  note. 

JuDGMBNT — Mbrosk  IN  OF  O&ioiNAL  Causx  OF  ACTION. — Where  ft 
party  recovers  a  Judgment  upon  an  obligation  the  original  canse  of  aotioa 
ii  merged  iu  the  judgment:  Butler  ▼.  Boctweli,  17  CoL  290;  Oapen  ▼.  BreOar'^ 
nikk  31  Neb.  302;  Newmm  ▼.  Irwin,  43  La.  Ann.  1114;  SUmferr.  Bemkk, 
87  Kan.  454;  Oirr  ▼.  Bueher,  119  N.  Y.  117;  Bamk  </  North  America  ▼. 
Wheeler,  <28  Conn.  433;  73  Am.  Dec  683,  and  note;  Turner  r.  Plowdem,  8 
Oill&  J.  62;  23  Am.  Dec  696;  Napier  r.  Oidiere,  1  Spear  Eq.  215;  40  Am. 
Dec  613,  and  note;  Wann  r,  MeNuUy,  2Gilm.  355;  43  Am.  Dec  58,  and  note; 
Pike  r.  McJJomki,  32  Mc  418;  54  Am.  Dec  597;  Bame$  ▼.  Oibbe,  31  N.  J.  L. 
817;  86  Am.  Dec  210,  and  note.  A  oauM  of  action  ie  merged  in  a  jodg* 
ment  only  when  such  jadgment  waa  rendered  upon  the  identical  canao  of 
action  between  the  tame  partiea  or  their  privies:  Caeklejf  t.  Smithy  47  Kan. 
642;  27  Am.  St.  Rep.  311,  and  note. 

Truster  Ds  Son  Tobt — Who  Is. — A  trustee  de  ion  tort  is  he  who  of  hie 
own  authority  enters  into  the  possession  or  assumes  the  management  of 
property  which  belongs  beneficially  to  another:  MorrU  ▼•  •/bsepAb  1  W.  Vft» 
256;  91  Am.  Dec  3S6. 

Joint  Liability  Among  Tort  Frasobs. — A  party  injured  by  Joint  tort 
feasors  may  bring  separate  suits  against  them  and  proceed  to  judgment  in 
each  and  no  bar  arises  as  to  any  of  them  until  satisfaction  is  received: 
DawaoH  w.  ScMmb,  93  Cal.  194;  Bloti  r.  Flpmale,  8  W.  Va.  393;  100  Am. 
Dec.  752,  and  note.  When  one  has  reeeived  an  actionable  injury  at  tli» 
hands  of  two  or  more  wrongdoers,  all  are  jointly  and  severally  liable  to  him 
for  the  full  amouut  of  damages,  and  the  plaintiff  has  his  election  to  sne  all 
jointly  or  he  may  bring  his  separate  action  against  each  or  any  of  them: 
Wueanein  etc  B,  B.  Co.  v.  Boat,  142  IIU  9;  34  Am.  Si.  Rep.  49,  and  note; 
Stanley  v.  Unhn  Depot  By.  Co,,  114  Mc  606;  Chktiao  v.  BabcoA,  148  111.  868; 
WolJ  V.  Peiryman,  82  Tex.  112;  Bootier  Stone  Co.  T.  McCain^  133  Ind.  231; 
Belo  V.  Fuller,  84  Tex.  450;  31  Am.  St.  Rep.  75;  Simmone  t.  Evermn^ 

124  N.  Y.  319;  21  Am.  St  Rep.  676,  and  note 

Joint  Liabilitt  Among  Tort  Frasors — ^Disohargb  of  0ns  bt  Satisfao- 
TiON  OF  Drbt  bt  Otber. — When  a  plaintiff  has  aotnally  received  latie* 
faction  from  one  of  several  tort  feaeon  for  the  injmry  he  baa  snetained^ 
the  canse  of  action  is  discharged  as  to  all:  Seitker  v.  PkUcuMphia  Traction  Cb.. 

125  Pa.  St  397;  11  Am.  St  Rep.  905,  and  extended  note;  StaU  v.  Boyee^  7S 
Md.  140;  20  Am.  St.  Rep.  458,  and  note  See  the  extended  note  to  CoKsrs- 
ville  v.  Cook,  16  Am.  St  Rep.  254.  If  a  creditor  accepts  the  liability  of  one 
of  several  joint  debtors  in  discharge  of  a  joint  indebtedneas  the  other  debtor* 
are  thereby  released:  Hard  v.  Burton,  62  Vt  814;  or  the  payment  of  a  noto 
by  une  of  the  several  joint  makers  is  a  disoharge  of  the  debt  am  to  allx  FStek 
▼.  hammer,  17  CoL  691. 
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A  Vendob^s  Lixh  la  Kor  Waiykd  bt  Taking  ths  Inditxdval  Kai% 
Bond,  ob  Covbnant  ow  thb  Gbantbb  for  th«  pnrchase  money  remain- 
ing  nnpaid,  though  the  grantor  relies  on  the  solvenoy  and  financial  ability 
«f  the  grantee,  and  may  not  rely  npon  any  lien  or  know  that  he  la  en« 
titled  to  any,  and  may  not  have  in  contemplation  the  enforoement  of 
any  lien  at  the  time  when  he  takes  such  note  or  other  obligation* 

A  Vendor's  Liin  Is  Kot  Allowed  to  Pbetail  Against  Onb  Who 
Takes  an  Bmoumbbangb  Upon  tee  Land,  or  an  interest  therein,  or  a 
eonveyance  thereof,  in  good  faith  and  withont  notice  of  the  lien  and  for 
a  Talnable  consideration  parted  with  before  snch  notice. 

BzECDTioN  Sales.-— A  Fubchaseb  at  an  Execution  Sale  Who  Pats 
THE  Amount  ov  His  Bid  Without  Kotigb  of  a  Vendor's  Lien 
jtgainst  the  property  pnrohased,  though  he  receiTes  notice  of  such  liea 
l>efore  he  becomes  entitled  to  the  sheriff's  deed,  is  not  affected  by  tht 
lien,  and  it  cannot  be  enforced  sg^iust  him. 

AcTiOH  to  enforce  a  lien  for  the  purchase  price  of  land  con« 
Teyed  by  the  plaintiffs  to  the  defendant  Margaret  Boyle.  The 
'Conyeyance  was  made  on  the  20th  of  August,  1887,  at  which 
time  a  part  of  the  purchase  money  was  paid  and  a  promissory 
note  given  for  the  payment  of  the  balance.  The  vendee  and 
maker  of  the  note  was  at  that  time  solvent,  and  the  plaintiffs 
relied  upon  her  individual  responsibility.  8he,  upon  the  mak- 
ing  of  the  deed,  entered  into  possession  of  the  property,  and 
thereafter,  in  September,  1887,  for  the  consideration  of  two 
thousand  dollars,  conveyed  the  land  to  the  defendant  Edward 
D.  Boyle,  who  immediately  entered,  and  has  thence  continued 
in  the  possession  thereof.  In  April,  1889,  and  before  the  com- 
mencement of  this  action,  the  defendant,  F.  W.  Davis,  pur* 
chased  several  judgments  from  the  plaintiffs  and  other  owners 
thereof  and  paid  in  full  therefor,  which  judgments  were  liens 
upon  the  property.  There  was  also  a  judgment  recovered  by 
one  Barry,  who  took  out  execution  thereon,  and  a  sheriff's  sale 
was  made  thereunder  on  the  20th  of  April,  1889,  to  the  defend* 
jint  Davis  for  the  sum  of  eighty-six  dollars  and  twelve  cents, 
sind  a  certificate  of  sale  was  issued  in  due  form  of  law.  Davis 
had  no  notice  prior  to  the  issuing  of  the  certificate  of  the 
claim  of  the  plaintiffs  to  a  vendor's  lien.  The  eomplaint 
was  ditmissed  as  to  the  defendants  Margaret  Boyle,  Bakeri 
and  Davis,  and  the  plaintiffs  appealed. 

C.  5.  Cary,  for  the  appellants. 

JS.  D.  N^rihrup^  for  the  respondenta 
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^*'  Earl,  J.  When  Edward  D.  Boyle  took  his  deed  he 
had  notice  of  the  plaintifis'  claim  for  unpaid  purchase  moneyt 
and,  therefore,  he  did  not  acquire  a  better  position  than  hia 
grantor  had.  We  think  there  can  be  no  doubt  that,  as  against 
him  and  his  grantor,  the  plaintiffs  had  and  retained  their 
equitable  lien.  They  took  the  promissory  note  of  their  gran- 
tee for  the  balance  of  the  purchase  money.  It  was  not  taken 
as  payment,  but  simply  as  evidence  of  the  amount  due  and 
the  time  and  mode  of  payment.  It  has  been  many  timea 
held  that  the  grantor  does  not  waive  his  equitable  lien  for  ih» 
purchase  money  by  simply  taking  the  individual  note,  bond» 
or  covenant  of  the  grantee.  He  may  rely  in  taking  such  an 
individual  obligation  upon  the  solvency  and  financial  ability 
of  the  grantee,  and  he  may  not  know  that  he  has  any  lien 
upon  the  land,  or  actually  rely  upon  any  lien,  and  he  maj 
not  have  in  contemplation  the  enforcement  of  the  lien  at  any 
time,  and  yet,  unless  in  such  a  case  be  expressly  and  o(m» 
Bciously  waives  his  lien,  he  retains  it  If,  however,  he  takes 
any  security  for  the  purchase  money,  as  a  mortgage  upon  the 
same  or  other  property,  or  the  note  or  other  obligation  of  a 
tiiird  party,  he  will  be  held  to  have  waived  his  purchase 
money  lien,  unless  he  has  in  some  way  expressly  retained  it: 
2  Story's  Equity  Jurisprudence,  sees.  1217  et  seq.;  4  Kent's 
Commentaries,  162;  8  Pomeroy's  Equity  Jurisprudence,  sees. 
1249  et  seq.;  Maekreth  v.  SymmonSf  15  Ves.  829;  Bayley  y» 
Greenleaf,  7  Wheat  46;  Garson  v.  Green,  1  Johns.  Ch.  *••  308; 
Cfiampion  v.  Browtiy  6  Johns.  Ch.  898;  10  Am.  Dec.  843;  Shir^ 
Uy  V.  Sugar  Refinery,  2  Edw.  Ch.  505;  HuUU  v.  Whipple^  58 
Barb.  224;  Hallock  v.  Smith,  3  Barb.  267;  VaU  v.  Fo$ier,  4 
N.  Y.  312;  Seymour  v.  McKineiry,  106  N.  Y.  230. 

We  find  in  this  record  no  evidence  whatever  sufficient  in 
law  to  show  a  waiver  of  their  lien  by  the  plaintiffs.  It  is 
quite  true  that  they  relied  upon  the  personal  responsibility  of 
their  grantee.  That  is  always  so  when  the  grantor  takes  the 
mere  personal  obligation  of  the  grantee  for  the  purchase 
money  of  land  sold,  and  yet  it  has  never  been  held  that  the 
personal  obligation  of  the  grantee  thus  taken  deprives  the 
grantor  of  his  lien. 

The  counsel  for  the  respondents  makes  much  of  the  fact 
that  the  note  was  signed  by  Mrs.  Boyle,  attaching  to  her 
name  **  administratrix  to  the  estate  of  Peter  Boyle,  deceased.'^ 
The  deed  ran  to  her  by  the  same  description,  and  she  deeded 
to  her  son  by  the  same  description.    She,  nevertheless,  what» 
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ever  may  have  been  supposed  at  the  time,  took  the  deed  in 
her  own  right,  and  the  note  was  her  personal  obligation,  and 
all  the  plain  tiffs  got,  or  intended  to  get,  was  the  obligation  of 
the  real  grantee. 

We,  therefore,  think  the  learned  trial  judge  erred  in  hia 
finding  of  fact  that  the  plaintiffs  had,  either  as  to  Margaret 
Boyle  or  her  son,  waived  their  lien  for  the  purchase  money 
by  any  thing  which  took  place  at  the  time  of  their  conveyance 
of  the  land.  But  this  error  was  harmless,  as  the  defendant 
Davis  purchased  the  land  under  such  circumstances  that  he 
has  protection  against  the  lien.  He  purchased  the  land  at 
the  sheriff's  sale  without  any  notice  of  the  plaintifi^'  lien,  and 
be  paid  to  the  sheriff  the  amount  of  his  bid  in  money.  He 
took  the  sheriff's  certificate  of  sale,  and  since  the  trial  of  this 
action  he  has  received  the  sheriff's  deed,  as  we  are  now  in- 
formed by  the  production  thereof  upon  the  argument  here. 
We  will,  however,  ignore  the  deed,  and  treat  the  case  as  if 
Davis  held  only  the  certificate. 

The  examination  of  many  authorities  shows  that  the  ven- 
dor's lien  is  not  now  a  favorite  with  courts  of  equity,  and  that 
^^  it  has  many  times  been  enforced  with  reluctance  and 
misgivings.  Equity  judges  have  found  it  difficult  to  find  any 
justifiable  basis  for  it  to  rest  on,  and  they  have  differed  as  to 
the  grounds  and  reasons  for  its  introduction  into  the  equity 
jurisprudence  of  England  and  of  this  country.  It  has  been 
repudiated  in  some  of  the  states  by  the  courts,  and  in  others 
it  has  been  abrogated  by  legislative  enactments.  It  is  against 
the  general  policy  of  our  law,  which  looks  with  disfavor  upon 
secret  interests  in  real  estate,  and  requires  generally  that 
titles  to  real  estate  shall  be  created  by  some  writings  which 
shall  be  spread  upon  the  public  records  for  the  protection  of 
those  who  might  trust  to  titles  apparently  sound  but  afflicted 
with  secret  infirmities.  It  generally  gives  way  to  a  legal  in- 
terest or  to  a  superior  equity,  and  as  it  is  a  matter  of  purely 
equitable  cognizance  it  should  never  be  enforced  when  it 
would  be  inequitable  to  do  so.  Hence,  it  is  never  allowed  to 
prevail  against  one  who  takes  an  encumbrance  upon  the  land, 
or  an  interest  therein,  or  a  conveyance  thereof,  in  good  faith 
without  notice  of  the  lien  and  for  a  valuable  consideration 
parted  with  before  such  notice. 

Now,  what  is  the  status  of  Davis  holding  the  sheriff's  cer- 
tificate of  sale?  Why  should  he  not  be  protected?  Such  a 
purohaser,  after  he  obtains  the  sheriff's  deed,  is  in  the  same 
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position  as  he  would  have  been  if  the  deed  had  been  executed 
by  the  judgment  debtor  at  the  time  the  judgment  was  dock- 
eted. In  Heiul  Y.  Barber^  69  N«  Y.  1,  we  said:  '*A  eberiff't 
deed,  given  in  pursuance  of  a  judgment  and  a  sale  upon  exe- 
cution, is  treated  as  if  given  by  the  judgment  debtor  bimsell 
It  conveys  precisely  what  he  could  have  conveyed  when  the 
judgment  was  docketed.  The  sheriff,  by  authority  of  law, 
takes  his  property  and  conveys  it  to  satisfy  his  debt»  and  the 
transfer  is  the  same  as  if  the  sheriff  had  in  fact  acted  as  the 
authorized  attorney  of  the  debtor.  The  grantee  in  such  cases 
holds  not  under  the  sheriff,  but  under  the  debtor,  and  the  deed, 
when  recorded,  is  protected  by  and  has  the  benefit  of  the 
Recording  Act";  See,  also,  Freeman  on  Judgments,  sees,  866, 
866  a.  Therefore,  if  Davis  had  taken  the  sheriff's  deed 
^^o  before  the  trial  of  this  action,  he  would  have  had  the 
same  protection  against  the  plaintiff's  lien  as  he  would  have 
had  if  he  had  in  good  faith  and  for  money  paid  taken  a  deed 
from  Mrs.  Boyle  or  her  son.  But  the  mere  fact  that  he  did 
not  then  have  the  deed  can  make  no  difference.  The  sheriff's 
certificate  niust  be  regarded  the  same  as  if  at  the  time  of 
docketing  the  judgment  the  debtor  had  executed  a  contract 
of  sale  embodying  the  same  terms,  and  had  received  the  full 
purchase  price.  The  debtor  would  in  that  event  have  held 
the  legal  title  of  the  land  as  trustee  for  the  purchaser.  The 
title  of  the  purchaser  would  have  been  contingent  and  condi- 
tional on  account  of  the  right  of  redemption  existing  in  the 
debtor  and  his  creditors.  But,  nevertheless,  he  would  have 
become  the  purchaser  of  just  such  a  right  and  interest  as  he 
bargained  for  and  paid  to  obtain,  and  he  would  have  had  pro- 
tection against  any  outstanding  secret  and  unknown  lien  for 
the  purchase  price.  We  think  it  is,  therefore,  clear  that  by 
his  purchase  of  the  land  at  the  sheriff's  sale,  and  full  pay- 
ment of  the  purchase  price,  Davis  obtained  protection  against 
the  plaintiff's  lien. 

We  cannot  hold  that,  as  matter  of  law,  there  was  any 
thing  to  give  Davis  constructive  notice  of  plaintiffs'  lien. 
The  form  of  the  deeds  to  Mrs.  Boyle  and  to  her  son,  and  the 
fact  that  the  deed  to  the  son  was  not  recorded,  are  of  no  signi* 
ficance  upon  the  question  of  notice.  They  do  Dot  suggest  the 
nonpayment  of  the  purchase  price  to  the  plaintiffSy  or  the  ex- 
istence of  their  lien.  The  rights  of  Davis  are  not  affected  by 
the  smaW  amount  of  the  purchase  price.  There  was  one  judg- 
ment anterior  to  that  under  which  he  purohased|  and  he  held 
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^several  junior  jadgraents,  and  the  whole  situation  must  be 
taken  into  account  in  considering  the  price  paid.  It  is  a  sig- 
tiificant  fact  that  the  interest  he  purchased  was  not  considered 
sufficiently  valuable  to  induce  anj  one  to  redeem  from  him. 
Even  if  he  made  a  good  bargain  he  was  entitled  to  the  benefit 
of  it. 

The  equities  of  the  plaintiffs  are  not  enlarged  because  Davis 
made  the  purchase,  expecting  thereby  in  some  way  to  benefit 
or  protect  the  family  of  Peter  Boyle,  deceased.  His  *^*  posi- 
tion and  rights  would  be  the  same  if  be  only  held  the  land  as 
security. 

To  the  enggestion  made  by  the  learned  counsel  for  the  plain* 
tiffs  that  they  could  in  some  way  be  subrogated  to  the  rights 
of  Davis  by  payment  to  him  of  the  amount  paid  by  him,  or 
have  the  right  by  the  judgment  in  this  action  to  redeem  from 
him,  or  that  he  should  be  turned  over  to  other  property  of  the 
judgmentdebtor  for  his  reimbursement,  the  plain  answer  is  that 
the  complaint  was  not  framed  for  such  relief,  the  action  was 
not  tried  with  the  view  to  such  relief,  and  there  are  no  findings 
or  exceptions  which  present  the  matter  for  our  consideration. 

The  defendant  Baker  appears  to  have  the  same  defense  to 
the  action  which  Davis  has.  But  we  have  paid  no  attention 
to  him  as  his  answer  to  the  complaint  does  not  appear  in  the 
record;  he  was  not  made  a  respondent  upon  this  appeal,  and 
no  one  appeared  for  him  upon  the  argument  before  us. 

Our  conclusion,  thereforOi  is  that  the  judgment  should  be 
affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

Vendor's  Libn— Whx5  Kot  WAmD. — A  vendor  of  land  does  not  loso 
or  waive  hie  lien  thereon  by  taking  notes  from  hie  vendee  for  the  unpaid 
purebaae  money:  Dowdy  v.  Blake^  60  Ark.  205;  7  Am.  St.  Rep.  88,  and  note; 
Tierwui  v.  Btm^  2  Ohio,  883;  16  Am.  Dee.  667,  and  note;  AUMdge  v.  /Hum, 
7  Blackf.  249;  41  Am.  Dec.  224;  Manly  v.  Siaion,  21  Vt.  271;  62  Am.  Deo. 
€9,  and  note;  Bourn  v.  OrigMfy,  21  CaL  172;  81  Am.  Deo.  163,  and  note; 
Plowman  v,  RiddU^  14  Ala.  169;  48  Am.  Dec.  92,  and  note;  or  by  taking  the 
ix>od  or  personal  secnrity  of  the  vendee:  Glower  v.  Bawlingt,  9  Smedes  ft  M. 
122;  47  Am.  Dec  198,  and  note;  or  by  changing  the  evidenoe  of  indebted. 
4iees,  or  by  accepting  additional  security:  HUt  v.  PkbeUt  91  Ky.  644.  8ee» 
«leo.  the  notes  to  Burgess  v.  Fairbanks,  17  Am.  8t.  Rep.  232;  Beil  v.  Pelt,  14 
Am.  St  Rep.  61,  and  Avery  v.  Clark,  22  Am.  St.  Rep.  279,  and  the  extended 
-note  to  Schnebly  v.  Ragan,  28  Am.  Dec.  199. 

VsirnoR's  Libit  Agaimst  Bona  Fids  PaROHASMB  WrrHomr  Nonoi.— 
A  ventlor's  lien  will  not  prevail  against  a  homnjids  pnrohaaer  without  notioot 
T.  PuretU,  2  Head,  143;  73  Am.  Dec.  196;  KUptOrkk  ▼•  K^ptOrick.  tt 
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Miss.  124;  55  Am.  Dec  79,  and  note;  Blighi  ▼.  2?iiidb»  6  T.  B.  Mon.  192;  17 
Am.  Dec.  136;  EliU  v.  Temple,  4  Cold.  315;  94  Am.  Dec  200;  MomI^  v. 
Slaton,  21  Vt.  271;  52  Am.  Deo.  60,  and  note;  but  it  will  prevail  where  it 
is  sold  with  notice:  Mims  t.  LockeU,  23  Ga.  237;  68  Am.  Dec.  521;  Clower 
T.  BawUng^  9  Smedes  k  M.  122;  47  Am.  Deo.  108;  WaWm  t.  Hargrovet^  42 
MiM.  18;  97  Am.  Dea  429,  and  note. 


Covert  v.  Cranpobd. 

[141  Nbw  YoaK,Ul.] 

Waters,  Action  por  Drainiko  Ofp.~I{,  by  draina,  ponds  or  other  wmtodv 
on  the  plain tiflf*8  land  are  lost  to  him  he  sustains  an  aetionable  damage^ 
and  may  recover  of  the  party  maintaining  such  drain  or  other  means  ol 
draining  off  such  waters. 

Riparian  Proprietors. — Parties  wbo,  while  constrncting  a  conduit  under 
a  contract  with  the  city,  impair  the  flowing  of  a  stream  of  water  to  the 
injury  of  a  riparian  proprietor  are  liable  to  him  for  the  damages  sns* 
tained  during  the  prosecution  of  their  work.  The  fact  that  Uiey  ars 
acting  under  the  direction  of  the  city  cannot  excuse  them. 

Ck>NTRACToiia  When  Not  Liable  for  Continuing  Injuries  to  Ripariav 
Proprietors. — If  contractors  by  constructing  a  conduit  for  a  city  thereby 
drain  off  a  pond  on  the  land  of  a  third  person,  and  the  operation  of  the 
conduit  after  its  construction  is  to  keep  draining  off  such  waters,  aneb 
contractors  are  not  answerable  for  the  damages  resulting  from  themaiiu 
tenance  of  the  conduit,  it  being  on  the  lands  of  the  city,  of  whiofa  thny 
have  no  control,  and  the  draining  off  of  the  waters  being  a  result  not 
reasonably  to  be  anticipated  from  the  aots  of  the  oontraetonw 

Jease  Johnson^  for  the  appellant 

Benjamin  W.  Downing,  for  the  respondents 

••*  Andrews,  C.  J.  The  defendants,  in  the  year  1890,  nn- 
cler  a  contract  with  the  city  of  Brooklyn,  constructed  a  con* 
duit  running  in  an  easterly  and  westerly  direction,  connecting 
certain  ponds  at  Massapequa,  Long  Island,  with  the  Ridge- 
wood  reservoir,  in  aid  of  tlie  water  supply  of  the  city.  The 
conduit  line  crossed  the  valley  of  James  brook,  a  small  stream 
running  northerly  and  southerly,  which  supplied  a  pond  of 
the  plaintiff  on  liis  premises  about  a  mile  below  the  point 
wliere  the  conduit  crossed  the  stream  which  furnished  the 
water-power  for  a  small  mill  on  the  plaintiff's  land,  which 
had  existed  there  for  more  than  fifty  years.  The  defendants 
excavated  a  trench  for  the  conduit  from  twelve  to  twenty-two 
feet  in  depth.  Tlie  evidence  tends  to  show  that  as  the  exca* 
vation  approached  the  channel  of  the  stream  the  water  in  the 
plaintiff's  pond  began  to  lower,  and  that  since  its  completion 
the  pond  has  beea  substantially  drained  so  as  to  destroy  the 
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water-power,  and  the  plaintiff  has  suffered  a  serious  injury* 
In  building  the  conduit  across  the  stream  the  water  was  tern* 
porarilj  diverted  from  the  channel.  But  after  the  conduit 
was  covered,  and  the  bed  of  the  stream  at  the  point  of  cross* 
ing  was  restored  to  its  original  state,  the  pond,  as  has  been 
stated,  did  not  retain  the  water  flowing  thereto,  and  the  evi- 
dence justifies  the  inference  that  the  water  of  the  pond  passed 
by  underground  drainage  through  the  earth  into  the  channel 
of  the  conduit  and  was  thus  lost  to  the  plaintiff.  It  has  beeiv 
held  that  such  an  injury  is  actionable.  In  Dickinson  v.  Grand 
Junction  Canal  Co.j  7  Ex.  282,  the  defendant  sunk  a  well  on 
its  premises  and  pumped  therefrom  large  quantities  of  water 
to  supply  its  canal,  whereby  water  that  had  already  reached 
a  surface  stream  was  diverted  by  percolation  from  the  plain- 
tiff's dam,  and  the  court  decided  that  an  action  for  damages 
would  lie.  In  the  case  of  Van  Wycklen  v.  City  of  Brooklyn^  118^ 
N.  Y.  427,  the  second  division  of  this  court  assumed,  if  it  did 
not  decide,  that  the  same  principle  applied  in  the  case  of  driveiv 
wells  which  sucked  away  the  waters  from  a  running  stream 
after  they  had  been  collected  therein.  It  is  not  necessary  in 
this  case  to  consider  whether  there  are  qualifications  of  thi» 
rule.  *•*  (See  remarks  of  Pollock,  C.  B.,  in  Dickinson  v» 
Canal  Co,;,  7  Ex.  282,  and  opinion  of  Lord  Wensleydale  in 
Chasemore  v.  Richards^  7  H.  L.  Cas.  380.)  The  point  here  i» 
whether  the  defendants,  the  contractors  for  building  the  con- 
duit, are  liable  to  the  plaintiff. 

It  is  conceded  that  the  conduit  was  laid  upon  the  lands  of 
the  city  of  Brooklyn  under  a  contract  with  the  city.  The 
contract  is  not  in  evidence,  but  the  court,  on  the  trial,  ruled,, 
upon  the  request  of  the  defendants,  that  the  jury  could  not 
infer  that  the  conduit  was  constructed  contrary  to  the  terms 
of  the  contract  The  plaintiff  acquiesced  in  this  ruling,  and 
the  fact  inferable  from  the  evidence  is,  that  the  defendants^ 
in  constructing  the  conduit,  and  in  the  manner  of  executing^ 
the  work,  were  complying  with  their  contract  with  the  city. 
We  think  the  defendants  are  liable  for  any  injury  sustained 
by  the  plaintiff,  resulting  from  the  actual  interruption  of  Oia 
flowing  of  the  stream  during  the  time  they  were  engaged  in 
constructing  the  conduit  across  it.  It  was  a  patent  violation 
of  the  property  rights  of  the  lower  proprietors,  not  justified 
by  any  necessity,  so  far  as  the  record  shows.  The  maxim. 
aqua  eurrit  et  debit  eurrere^  says  Denio,  J.,  in  Bellinger  v.  Nem 
York  Cent.  R.  R.  Co.,  23  N,  Y,  42,  "  absolutely  prohibits  all 
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ip.dividuals  from  interfering  with  the  natural  flow  of  water  (o 
the  prejudice  of  another  riparian  owner  upon  anj  pretenMi 
and  subjects  him  to  damages  at  the  suit  of  anj  party  injuredi 
Tvithout  regard  to  any  question  of  negligence  or  want  of  care.'' 
In  constructing  the  conduit  the  defendants  were  not  mere 
«eryants  or  laborers.  They  doubtless  had  a  discretion,  and 
<could  exercise  an  independent  judgment  in  the  method  by 
which  the  conduit  should  be  carried  under  the  bed  of  the 
«tream.  They  knew,  or  were  bound  to  know,  that  they  had 
no  right  to  cut  off  the  flow  of  water  in  the  stream  aa  against 
riparian  owners  below.  A  wrongdoer  cannot  interpose  the 
direction  of  another  to^ excuse  a  plain  and  palpable  wrong. 
But  the  injury  sustained  during  the  temporary  interrup- 
tion of  the  flow  of  the  stream,  while  the  conduit  was  being 
laid  across  it,  is  comparatively  of  small  ^**  moment.  The 
main  question  is,  whether  the  contractors  are  liable  for  the 
injury  caused  by  the  conduit  in  draining  the  pond  in  the 
manner  before  stated.  Upon  this  point  we  are  of  opinion  that 
for  this  injury  the  owners  of  the  land,  by  whose  direction  the 
conduit  was  constructed,  are  alone  liable.  There  was  evidence 
that  the  defendants  commenced  the  work  of  building  the  con- 
duit in  September,  1890,  and  completed  it  the  following  No- 
vember. The  jury  might  have  so  found.  This  action  was 
commenced  in  May,  1891.  The  trial  judge,  in  substance, 
ruled  that  the  defendants  were  liable  for  the  injury  caused 
by  the  draining  of  the  pond  up  to  the  commencement  of  the 
action,  on  the  theory  that  as  the  defendants  constructed 
the  conduit,  and  made  the  trench  into  which  the  water  of  the 
pond  found  its  way  by  underground  percolation,  they  were 
liable,  and  that  it  was  immaterial  whether  the  injury  was 
suffered  during  the  time  they  were  engaged  in  performing  the 
contract  or  after  its  completion.  The  rule  upon  which  the 
case  was  submitted  to  the  jury  would  render  the  defendants 
liable  for  recurring  damages  for  all  time,  or  until  the  cause 
cf  the  damage  was  removed,  or  the  eity  shall  condemn  the 
water  rights  of  the  plaintiff.  We  think  such  a  principle  has 
no  foundation  in  the  law.  The  eonstructioD  of  tiie  conduit 
was,  in  itself,  a  perfectly  lawful  aet  It  beoame  actionable  as 
to  the  plaintiff  for  reasons  which  lay  outside  of  the  realm  of 
cbservation,  and  from  causes  which  the  defetnlants  had  no  rea- 
son to  anticipate.  The  conditipns  happened  to  be  such  that 
tlie  conduit  did  operate  to  drain  the  water  of  the  plaintiff's 
pond,  a  mile  away.     It  would  be  an  unreasonable  rule  which 
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should  Bubject  a  person  doing  an  act  on  another's  premises^ 
under  his  authority,  lawful  in  itself,  to  damages  to  the  pro- 
prietor  of  adjacent  lands,  for  consequential  injuries,  remotely 
resulting  from  the  act,  not  naturally  to  be  anticipated,  and 
flowing  from  occult  causes  which,  to  put  it  in  the  strongest 
way,  could  only  be  conjectured  by  men  of  science,  or  disclosed 
by  actual  experiment.  When  the  owner  of  land,  in  such  case,. 
ascertains  that  injury  is  being  done,  ho  may  be  bound  to  act. 
In  the  case  of  nuisance  "^  it  is  said  that  "a  party  who  ha» 
erected  the  nuisance  will  sometimes  be  answerable  for  its  con- 
tinuance after  he  has  parted  with  the  possession  of  the  land» 
But  it  is  only  where  he  continues  to  derive  a  benefit  from  the 
nuisance,  as  by  devising  the  premises  or  receiving  rent*^ 
(Bronson,  J.,  in  Mayor  etc.  v.  Cunliff,  2  N.  Y.  174),  or  where 
be  has  conveyed  with  covenants  for  the  continuance  of  the 
nuisance:  Waggoner  v.  Jerviaine^  3  Denio,  806;  45  Am.  Dec* 
474.  The  plaintiflF's  remedy  is,  we  think,  exclusively  against 
the  city,  as  the  owner  of  the  lands  on  which  the  conduit  was 
laid,  and  the  real  author  of  the  wrong  for  the  consequential 
damages  from  the  draining  of  thiS  pond.  The  rule  which 
would  make  the  contractors  liable  would  subject  innocent 
parties,  who  cannot  control,  and  have  no  power  to  interfere 
with  the  conduit,  to  liability  for  acts  such  as  the  owners  of 
property  may  lawfully  direct,  and  which  involved  injury  to 
another,  only  because  it  turned  out  that  the  water  of  the  pond 
communicated  by  hidden  ways  through  the  strata  of  the  earth 
with  the  trench  constructed  by  the  defendants. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered* 

All  concur. 

Judgment  reversed. 

GomiuoroRS  Doing  Public  Work  Unbie  Public  Authority  »•  not 
liabU  for  any  injary,  direct  or  oonaoqueniial,  to  prirate  property  that  may  re- 
•ult  therefrom,  when  they  do  the  work  in  a  proper  and  careful  manner,  under 
a  contract  with  the  government,  which  the  government  has  authority  to 
make:  Benner  ▼.  Atlantic  Dredging  Co.,  1S4  K.  Y.  166;  30  Am.  St.  Rep.  649. 

Watirs — AdioB  FOR  Drainimo. — ^Where  a  lake,  formed  by  aurface 
water,  u  sitoate  on  the  lands  of  different  owners,  neither  can  drain  it  with* 
out  the  consent  of  the  other:  Seharfer  ▼,  MarthaUrt  84  Minn.  4S7;  67  Am. 
Rep.  73.  Any  person  who  shall  cause  any  change  in  a  stream,  so  as  to  ma- 
terially damage  an  owner  of  land  on  such  stream,  is  liable  for  the  damages 
occasioned  thereby:  TiUotion  ▼.  Smith,  82  K.  H.  90;  64  Am.  Dea  865,  and 
note;  Omtbxmy  t.  Jaggen,  2  Hill,  634;  27  Am.  Deo.  41 7»  and  note;  Martin 
T.  Bii/tlofo,  2  Aikens,  184;  16  Am.  Deo.  696;  (TlbrielU  ▼.  Sk^fcuila  Water  Co,. 
86  Ala.  687;  11  Am.  St.  Rep.  72,  and  note.  See,  also^  the  note  to  Bovoe  v. 
SL  Paul  etc  By.  Co.,  16  Am.  St.  Rep.  710. 
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O'TooLB  V.  Pittsburgh  and  Lakb  Erib  Bailboad. 

(in  PBHmrrLVAviA  Stats,  W.] 

Kbouoinob  at  Raileoad  Crossings— Liabilitt  por  Pkrsoval  Ikjukt. 
If  ft  oollUion  between  the  can  of  a  street-car  company  and  thoa«  of  a 
■team  railroad  company  at  a  crossing  is  the  result  of  the  negligence  of 
both  companies  each  is  answerable  to  a  passenger  of  the  street-oar  com- 
pany injured  thereby;  but  if  the  collision  Is  the  resnlt  wholly  of  tlis 
negligence  of  the  street-car  company*  the  railroad  oompany  is  not  aa« 
swerable. 

Neoliqbmcb— Railroad  Collisions — Dutt  ov  Passbhobb  at  Crosbiko. 
A  passenger  on  a  street-car  has  the  right  to  presume  that  he  will  be  oar^ 
rted  safely,  and  when  approaching  a  railroad  croesing  is  nnder  no  obliga- 
tion to  look  and  listen  for  an  approaching  train  or  to  jump  from  the  ear 
in  apprehension  of  possible  collisions. 

Oscar  L.  Jackson^  for  the  appellant 

D.  B.  Kurtz  and  L.  T,  Kurtz^  for  the  appellee. 

tos  Dean,  J.  The  defendant  operates  a  steam  railroad 
running  through  the  borough  of  Newcastle.  Its  road  crosses 
at  grade  South  Mill  street  diagonally.  The  New  Castle  Blec- 
tric  Street  Railway  has  its  rails  longitudinally  on  the  same 
street;  hence  the  two  tracks  cross  each  other  at  grade  on  thia 
street.  There  are  guard-gates  at  the  crossing,  nnder  the  con- 
trol of  the  defendant,  to  be  raised  or  lowered  on  the  approach  of 
a  locomotive  to  the  crossing.  On  the  14th  of  March,  1891,  the 
plaintiff,  a  shoemaker  by  trade,  a  cripple  from  birth  in  both 
feet,  took  a  seat  in  the  ^^^  street-car  to  go  north  through  the 
town.  When  the  car  came  to  a  point  about  seventy-five  feet 
from  the  crossing  a  locomotive  approached  going  southwest, 
the  watch  man  lowered  the  gates,  the  street-car  stopped,  the  loco- 
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motive  crossed,  the  watchman  raised  the  gates,  the  oar  started, 
and  as  it  reached  the  railroad  track  was  struck  by  another 
locomotive  following  the  one  that  had  pnssed.  There  is  some 
conflict  in  the  testimony  as  to  whether  the  gate  was  wholly  or 
partly  closed  at  the  moment  of  collision.  A  house  obstructs 
the  view  of  the  track  in  the  direction  from  which  the  locomo-T 
tive  came,  except  when  quite  near  the  point  of  crossing. 

The  plaintiff,  in  the  collision,  was  thrown  out  and  seriously 
injured.  Under  the  instructions  of  the  court,  the  verdict  was 
for  defendant  There  was  some  evidence,  on  part  of  defend* 
ant,  that  the  collision  was  wholly  the  result  of  the  negligence 
of  the  street-car  company;  that  those  in  charge  of  the  car  dis* 
regarded  the  warning  of  the  watchman  and  the  lowering  of 
the  gate  for  the  second  locomotive  to  pass.  But  that  the  colli-  * 
elon  was  the  result  of  the  negligence  of  one  or  other  company, 
or  of  the  concurring  negligence  of  both,  could  not  have  been 
doubted  on  the  evidence. 

The  learned  judge  of  the  court  below,  on  the  evidence, 
properly  instructed  the  jury:  1.  That  if  the  collision  was  the 
result  of  negligence  of  both  parties,  each  was  answerable  to 
plaintiff,  and  he  could  maintain  his  suit  against  either;  2.  If 
the  collision  was  the  result  wholly  of  the  negligence  of  the 
8treet-car  company,  the  defendant  was  not  answerable.  But 
the  plaintiff,  in  his  several  assignments  of  error,  complains  of 
the  instructions  with  reference  to  his  duty  as  a  passenger  un- 
der the  circumstances  here  developed.  The  fifth  and  sixth 
assignments  in  substance  embrace  this  alleged  error.  The 
court  instructed  the  jury:  "If  Michael  O'Toole  upon  that 
8treet-car  could  have  seen  the  engine,  and  did  not  undertake 
to  see  it,  or  did  not  exercise  reasonable  care  for  the  purpose  of 
ascertaining  whether  they  could  proceed  across  the  railway 
track  in  safety,  then  he  would  be  guilty  of  contributory  negli* 

l^ence And  if,  by  looking  up  the  railroad  at  that  time, 

he  could  have  learned  whether  an  engine  was  or  was  not  ap- 
proaching, and  could  at  that  time  have  gotten  off  the  car  if 
Jbe  discovered  an  engine  approaching,  and  did  not  do  that, 
then  he  would  be  guilty  of  contributory  negligence  and  could 
not  recover.'' 

lOft  Then  further  on  is  this  instruction:  "  But  the  fact  that 
fiafety  gates  are  erected  does  not  in  any  way  affect  the  re- 
sponsibility or  the  liability  of  the  railroad  company  in  the 
operation  of  its  railroad,  or  in  the  management  of  its  trains. 
•  •  •  •  But  if  you  conclude  that  the  gates  were  not  lowered. 
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that  fact  of  itself  in  not  sofficient  to  warrant  you  in  finding  a 
▼erdict  for  the  plaintiff.  Had  the  plaintiff  been  walking  along 
the  street,  the  fact  that  the  gates  were  not  lowered  would  not 
be  an  invitation  to  him  to  cross  the  railroad  in  violation  of 
the  rule  of  law  that  he  shall  stop,  look,  and  listen  when  ap^ 
proaching  a  railroad  crossing.  And  that  rule  is  not  taken 
away  because  the  plaintiff  happened  to  be  in  a  street-car  at 
the  time.'* 

Defendant's  counsel  argues  that  these  are  mere  excerpts 
from  the  charge,  and,  standing  alone,  do  not  present  fairly 
the  instruction  really  given  to  the  jury;  that  this  can  only  be 
properly  understood  when  read  in  connection  with  what  pre- 
ceded and  followed.  Certainly,  the  charge  must  be  taken  as 
a  whole,  to  arrive  at  the  correct  meaning.  We  have  carefully 
read  it  in  the  light  of  the  evidence,  and  are  forced  to  the  con- 
elusion  the  tendency  was  to  mislead  the  jury.  We  find  no 
evidence  which  warranted  such  instruction. 

Negligence  is  the  absence  of  care  according  to  the  cir* 
cumstances.  There  was  evidence  here  from  which  the  jury 
might  have  found  there  was  no  negligence  on  part  of  defend- 
ant, and  that  the  street-car  company  was  negligent;  they 
might  have  found  the  defendant  was  negligent,  and  the  street- 
car company  was  not;  they  might  have  found  both  were  dcr- 
ligent.  But  a  careful  search  for  any  evidence  of  negligence, 
under  the  circumstances,  on  the  part  of  plaintiff,  has  been 
fruitless. 

He  was  a  passenger  of  the  street-car  company,  which  had 
contracted  to  carry  him  safely;  he  had  a  right  to  presume  they 
would  exercise  the  care  required  in  this  undertaking.  When 
the  car  approached  the  crossing  it  stopped;  he  was  in  no  dan* 
ger  then,  and  had  no  reason  to  apprehend  any;  when  it  starts 
he  had  a  right  to  believe  it  did  so  because  the  crossing  was 
clear;  running  a  distance  of  about  seventy-five  feet,  the  colli- 
sion occurred;  in  the  very  few  seconds  which  were  necessary 
to  accomplish  this  distance,  the  court,  in  substance,  instructs 
the  jury  that  it  was  plaintiff's  duty  to  be  on  the  lookout  to 
learn  if  the  railroad  track  could  be  safely  crossed;  and  if,  by 
so  doing,  *••  he  could  have  seen  the  approaching  locomotive, 
ordinary  care  required  him  to  jump  off.  To  impose  such  a 
duty  on  a  passenger,  under  these  circumstances,  is  going  much 
further  than  any  court  has  yet  gone.  All  experience  has  dera* 
onstrated  that  to  get  off  a  moving  car  is  highly  dangerous; 
therefore,  it  is  held  that  such  an  act  is  negligence  per  se,  and 
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the  passenger  if  thereby  injured,  except  in  verj  rare  caseSi  is 
guilty  of  contributory  negligence,  and  cannot  recover.  Hence 
here,  if  the  plaintiff  had  been  on  the  lookout,  and  had  seen 
the  approaching  locomotive,  ordinary  care  did  not  require  ha 
should  make  a  dangerous  jump  to  escape  a  problematical  col* 
lision.  Admit  he  had  some  reason  to  apprehend  danger  if  ho 
remained  in  the  car,  at  the  worst,  this  was  only  to  him  a  pos- 
sible danger.  A  careful  man,  ignorant  of  the  power  of  control 
of  the  engineer  over  the  locomotive,  or  of  the  motorman  over 
the  electric-car,  and  knowing  nothing  of  the  rules  governing 
them  in  approaching  the  crossing,  might  very  well  think  one 
or  the  other  would  stop  before  reaching  it.  He  had  no  right 
or  power  to  control  or  direct  those  in  charge  of  either;  he  was 
warranted  in  assuming  that  they  knew  their  business  better 
than  a  shoemaker,  and  would  by  proper  care  avert  the  pos- 
sible collision.  Therefore,  holding  him  rigidly  to  the  rule  of 
ordinary  care,  at  best  he  had  a  choice  of  perils — a  choice  to 
be  exercised  on  the  instant,  by  a  man  crippled  in  both  feet, 
and  consequently  a  not  very  agile  jumper.  He  had  been  put 
in  this  position  by  no  act  of  his  own,  but  by  the  negligence  of 
one  or  other,  or  both,  of  the  railroad  companies. 

We  fail  to  see  any  evidence  of  absence  of  ordinary  care  here, 
under  these  circumstances.  The  instruction,  in  substance, 
that  ordinary  care  required  plaintiff  to  perform  the  duties  of 
conductor  and  motorman— that,  practically,  he  was  to  exer- 
cise the  same  care  as  if  he  had  been  driving  his  own  horse, 
"stop,  look,  and  listen" — was  erroneous,  and  calculated  to 
mislead  the  jury.  It  would  have  been  but  a  step  further,  and 
a  short  step  at  that,  to  have  directed  the  jury  to  inquire 
whether  plaintiff  had  not  been  guilty  of  contributory  negli- 
gence in  taking  passage  on  a  street-car  which  he  knew  in  its 
route  would  cross  a  steam  railroad  at  grade.  The  law  imposes 
DO  such  duty  upon  the  traveler  by  public  conveyance  as  laid 
down  in  this  charge. 

The  cases  of  Crescent  Township  v.  Anderson^  114  Pa.  St.  643^ 
60  Am.  Rep.  367,  »•*  and  Dean  v.  Pennsylvania  R.  R.  Co.,  129 
Pa.  St.  514,  15  Am.  St.  Rep.  733,  cited  and  relied  on  by  appel* 
lee  as  sustaining  the  instruction  complained  of,  really  recog- 
nize the  opposite  doctrine.  Both  are  cases  where  the  plaintiffs^ 
when  injured,  were  riding  in  private  vehicles  driven  by  an- 
other, and  both  were  injured  by  the  contributory  negligence 
of  the  driver,  and  a  third  party,  the  defendant  In  both  the 
decision  was  put  on  the  ground  that  the  negligence  of  the 
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driver  of  the  horse  was  apparenti  and  he  was  to  some  extent 
under  the  direction  or  control  of  the  party  injured.  There 
was  no  attempt,  by  reioonstranoe  or  otherwiae,  by  the  party 
injured,  to  restrain  the  n^ligent  driver.  The  negligence  of 
the  driver  was  not,  in  either  case,  imputed  to  an  innocent 
plaintiff,  but  the  latter  was  held  to  hare  participated  in  the 
negligence  which  caused  the  accident.  CariisU  v.  Brisbane^ 
113  Pa.  St.  544,  57  Am.  Rep.  483,  is  to  the  same  effect^  and 
the  decision  is  expressly  put  on  the  ground  that,  although  the 
conveyance  was  a  private  one,  the  injured  party  did  not,  to 
any  degree,  participate  in  the  alleged  negligence  of  the  driver. 
The  plaintiff  here  x^blb  a  passenger  in  a  public  conveyance; 
he  conformed  to  the  rules  of  the  company;  kept  his  seat,  rely- 
ing on  the  vigilance  and  care  of  those  in  charge  of  the  car,  as 
his  contract  gave  him  the  right  to  do.  There  was  upoix  him 
no  duty  of  moving  the  car  with  caution  at  dangerous  cross- 
ings; no  duty  of  watching  for  possible  collisions,  and  jumping 
off  in  apprehension  of  them. 

Cousequenily  the  learned  court  below  erred  in  its  instruc- 
tions embraced  in  plaintiff's  fifth  and  sixth  assignments  of 
error. 

The  judgment  is  reversed,  and  venire /actat  de  novo  awarded. 


Nkoligenoi— LiABnjTT  roa  CoNcuAamo  Nioliouicb. — Wh«ii  a  pai 
ia  injured  by  the  coucarreot  negligence  of  two  persons,  one  of  them  boing 
at  the  time  the  common  carrier  of  his  person,  both  tort  feasors  are  jointly 
and  severally  liable  to  him  in  damages:  Bunting  ▼.  HogweU^  139  Pa.  St.  363. 
i^S  Am.  Su  Repw  192»  and  note;  iriakerty  t.  MiHWUpoUi  eU.  Bjf.  Co.,  30  Muul 
328;  12  Am.  St.  Rep.  654,  and  note;  note  to  CariemUk  ▼.  Cook,  16  Am.  8L 
Rep.  251;  ezteoded  notes  to  Ne^  York  etc  B,  B.  Co.  y.  Steinbretmer,  54  Am. 
Rep.  135,  and  Borough  q/*  CariuU  T.  BrMane,  57  Am.  Rep.  488. 

Strkkt  Rah. WATS — Deorkb  of  Cars  RKQOiaKD  or. — Street  railways,  ia 
the  carriage  of  passengers,  are  bonnd  to  exercise  extraordinary  care^  and  tha 
ntinoat  skill,  diligence,  and  human  foresight^  and  are  liable  for  the  slightest 
negligence:  Speltman  ▼.  Lincoln  Bopid  TranaU  Cb.,  36  Neb.  890,  aniOt  p.  753^ 
and  note;  Topeta  Bg.  Co.  ▼.  Bigge,  38  Kan.  375;  5  Am.  St.  Rep.  754. 
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Fleming  u  Pittsburgh,  Cincinnati,  Ghioago^  and 
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Kbglioinob^Pbbsivuption  of.^  Injury  to  a  pananger  In  oonaequeiiM  ol 
something  done  or  not  done  by  the  carrier  or  his  employee!,  or  oon* 
nected  with  the  applianoes  of  transportation,  raises  a  presamption  of 
nogligenee  which  the  carrier  is  required  to  rebut. 

Kbgugshcs—  PftBSUHFTiON  OF.— An  injury  to  a  railroad  passenger  whiab 
has  no  connection  with  the  machinery  or  appliances  ol  transportatioiiy 
and  so  disconnected  from  the  operation  of  the  business  of  the  carrier  as 
not  to  involve  the  safety  or  sufficiency  of  the  instrumentalities  of  trans- 
|>ortation,  or  the  negligence  of  his  servants,  raises  no  presumption  of 
negligence  against  the  carrier,  and  the  burden  of  proof  to  show  snob 
negligence  is  upon  the  party  who  avers  it. 

Trespass  to  recover  for  the  death  of  plaintiff's  daughter, 
aged  fifteen  years,  who  was  killed  while  traveling  as  a  pas- 
senger on  defendant's  railroad.  Judgment  for  plaintiff,  and 
defendant  appealed. 

A.  M.  Todd  and  E.  F.  Breck^  for  the  appellant. 
M.  L.  A.  UeCraekeny  for  the  appellee. 

isft  Thompson,  J.  The  first  two  assignments  of  error  aro 
based  upon  the  refusal  of  the  learned  trial  judge  to  charge  as 
follows: 

'*1.  The  burden  of  proof  is  on  the  plaintiff  to  show  that  the 
death  of  her  daughter  was  caused  by  the  defendant,  and  un- 
der the  circumstances  of  the  present  case  the  burden  resting 
on  the  plaintiff  is  not  satisfied  by  the  mere  presumption  of 
negligence  which  sometimes  arises  against  the  carrying  com- 
pany when  a  passenger  is  killed  or  injured;  2.  Under  the 
circumstances  of  the  present  case  the  burden  of  proof  is  not 
«hifted  from  the  plnintiff  by  the  mere  fact  that  her  daughter 
WAS  killed  while  a  passenger  on  defendant's  railroad,  but  the 
plaintiff  must  show  such  facts  as  will  connect  the  defendant 
or  its  servants,  or  some  of  the  appliances  of  transportation, 
with  the  happening  of  the  injury." 

Authority  need  scarcely  be  cited  to  establish  that  where  an 
injury  occurs  to  a  passenger  in  consequence  of  something 
done  or  not  done,  connected  with  the  appliances  of  transpor- 
tation, there  arises  the  presumption  of  negligence,  which  the 
•carrier  is  required  to  rebut  This  presumption  necessarily 
arises  from  the  contract  of  carriage,  under  which  the  passen« 
ger  passively  trusts  himself  to  the  safety  of  the  carrier's  means 
•of  transportation,  and  to  the  skill,  diligence,  and  care  of  hia 
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Bervants;  and  by  which  the  carrier,  in  consideration  of  the 
fare,  undertakes  to  carry  safely,  and,  to  do  so,  to  furnish  the 
best  means  and  appliances  for  the  purpose,  and  competenti. 
skillful,  and  diligent  servants.  An  accident  connected  with 
them  raises  the  presumption  that  they  were  not  such,  and 
that  the  carrier  was  guilty  of  negligence.  But  if  the  accident 
has  no  connection  with  the  appliances  or  machinery,  if  it  ie 
80  disconnected  with  the  operation  of  the  business  of  the 
carrier  as  not  to  involve  the  safety  or  sufficiency  of  the  in- 
strumentalities,- or  the  negligence  of  his  servants,  no  such 
presumption  arises,  and  the  burden  of  proof  to  show  negli* 
gence  is  upon  the  plaintiff  who  avers  it. 

*••  In  Thoma8  v.  Philadelphia  etc.  R.  R.  Co.,  148  Pa.  St. 
183,  where  the.  accident  occurred  to  a  passenger  seated  at  an 
open  window,  who  was  struck  by  a  missile,  causing  the  in-^ 
jury,  and  where  there  was  no  evidence  as  to  how  the  missile 
came  to  be  thrown,  Mr.  Chief  Justice  Pazson  said:  **Tbe 
rule  appears  to  be  that  where  a  passenger  is  injured  either  by 
any  thing  done  or  omitted  by  the  carrier  or  its  employees,  or 
any  thing  connected  with  the  appliances  of  transportation,. 
the  burden  of  proof  is  upon  the  carrier  to  show  that  such  in- 
jury  was  in  no  way  the  result  of  its  negligence.  But  to  throw 
this  burden  upon  the  carrier,  it  must  first  be  shown  that  the 
injur}^  complained  of  resulted  from  the  breaking  of  machinery, 
collision,  derailment  of  cars,  or  something  improper  or  unsafe 
in  the  conduct  of  the  business  or  in  the  appliances  of  trans- 
portation." 

In  the  j)resent  case  it  is  not  shown  that  the  accident  was  in 
consequence  of  a  defect  in  any  of  the  appliances  or  machinery 
U9ed,  or  of  the  negligence  of  appellant's  employees  in  their 
conduct  of  the  train.  It  was  the  result  of  a  rock  becoming 
detached  and  falling  upon  the  train  while  passing  a  point 
where  the  hill  descends  precipitously  to  the  track.  From  it^ 
at  the  place  of  the  accident,  to  the  top  of  the  hill  is  a  distance 
of  456  feet.  The  cut  for  the  railroad  extends  upward  83  feet, 
and  above  it  is  the  natural  hill.  The  rock  which  fell  started 
at  about  100  feet  from  the  top  of  the  hill,  bounded  down  some 
40  feet,  struck,  again  bounded  20  or  80  feet,  making  four 
bounds  before  it  struck  the  train,  and  caused  the  death  of 
appellee's  daughter.  It  is  clear  that  the  fall  of  the  rock  waa 
in  no  way  connected  with  the  appliances  or  machinery  used 
in  the  operation  of  the  road,  or  the  acts  of  the  employees  in 
the  conduct  of  the  train  or  in  the  construction  of  the  road. 
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and  therefore  there  is  no  presumption  of  negligence  on  tha 
part  of  appellants. 

Bat  appellee  contends  that  the  presumption  of  negligenoo 
arises  in  this  case,  and  in  support  of  his  contention  cites  the 
following  cases:  StUlivan  y.  Philadelphia  etc.  R.  R.  Co.^  80  Pa. 
-St.  234;  72  Am.  Dec.  698.  In  this  case  the  accident  was 
caused  by  a  cow  upon  defendant's  track,  and  the  opinion  in- 
-dicates  that  in  the  conduct  of  its  business  it  was  the  duty  of  the 
company  to  fence  the  track  or  enforce  the  owner's  obligation  to 
Ikeep  his  cattle  at  home:  Spear  ^^'^  v.  Philadelphia  etc.  R.R 
€o.f  119  Pa.  St  68.  In  this  case  Mr.  Justice  Williams  says: 
^'The  person  injured  was  a  passenger;  the  injury  occurred 
after  the  carriage  had  begun,  and  the  cause  of  the  injury  was 
an  explosion  on  the  boat  which  was  the  vehicle  or  instrument 
of  carriage,  and  which  was  under  the  exclusive  care  and  con- 
trol  of  defendant's  servants":  Oleeion  v.  Virginia  Midland 
R.  R,  Co.f  140  U.  8. 435.  In  this  case  the  accident  was  caused 
by  a  land  slide  in  a  cut  some  16  or  20  feet  deep.  In  the 
opinion  of  the  court  it  is  said:  "The  railroad  cut  is  as  much 
a  part  of  the  railroad  structure  as  is  the  fill.  They  are  both 
necessary,  and  both  are  intended  for  one  result,  which  is  the 
production  of  a  level  track  over  which  the  trains  may  be  pro- 
pelled. The  cut  is  made  by  the  company  no  less  than  the 
fill;  and  the  banks  are  not  the  result  of  natural  causes,  but  of 
the  direct  intervention  of  the  company's  work.  If  it  be  the 
duty  of  the  company  (as  it  unquestionably  is),  in  the  ereo- 
lion  of  the  fills  and  the  necessary  bridges,  to  so  construct 
them  that  they  shall  be  reasonably  safe,  and  to  maintain 
them  in  a  reasonably  safe  condition,  no  reason  can  be  as- 
signed why  the  same  duty  should  not  exist  in  regard  to  the 
outs.  Thus  the  cause  of  the  accident  was  connected  with  the 
oonstr notion  of  the  road. 

The  difierence  between  the  cases  cited  and  the  present  one 
is  clear.  Jn  them  the  cause  of  the  accident  was  connected 
with  the  means  and  appliances  of  transportation  and  the  con- 
«truction  of  the  road,  and  in  this  it  was  disconnected  with 
them.  As  the  first  two  assignments  of  error  are  sattained|  it 
is  not  necessary  to  discuss  the  others. 

The  judgment  is  reversed,  and  a  venire  fadoM  de  novo 
awarded.  __^ 

NiOLiemos  ov  Carrier— Presumption  From  Happening  of  Aooidimt. 
Jf  ft  paasenser  reoeiros  injury  from  the  derailment  of  a  railway  oar,  th« 
^remimption  is  that  inoh  derailment  resulted  from  the  negUgenoe  of  tha  oar* 
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mr:  Alabama  tie.  S.  i7.  Co,  t.  BiO.  03  AU.  514;  90  Am.  8t  Rap.  6S,  and 
note.  All  injurious  accident  alone  raises  a  piima/aeie  prasamptioQ  of  B^li- 
gence  on  the  part  of  the  carrier,  and  dsTolvee  lipon  him  the  duty  to  dispnuf* 
sneh  negligence:  Buck  v.  Fenntiyhania  /?./?.  Cou,  150  PKl  St.  170;  aO  Am.  8fe» 
Rep.  800s  Tkgng  ▼.  FitelMrg  X.  R.  Co.,  155  Maat.  18;  S2  Am.  8k  Rsp.49Sr 
See,  farther,  the  extended  notea  to  PhilaMfhia  He  S^  E.  Oo^  r,  Amdenom^ 
20  Am.  St  Rep.  490,  and  Hue^  ▼.  Oaklenbeck,  5  Am.  St.  Rep^  79i.  Bat  i» 
HawHm  ▼.  FivwL  Street  He.  Ry.Co.,^  Wash.  592,  28  Am.  St.  Rep.  72;  i% 
was  lield  that  the  fact  that  a  passenger  on  a  eaUe-Mr  in  a  city  waa  injnred 
without  fault  of  hia  own  dow  not  nuae  a  presumptiim  of  oegligeaoe^  imtting 
the  burden  on  the  railway  oompany  to  disprove  it.  Mere  proof  of  injmx 
does  not  raise  a  presumption  of  negUgenoe  against  #  carrier  sufficient  to  in^ 
pose  on  him  the  burden  to  prove  due  oare.  The  plaintiff  mast  show  an  aeoi* 
dent  from  which  the  injury  resulted,  or  eirenmstanoea  of  aaidi  character  a» 
impute  uegligenoet  Birmingham  He.  Ry.  Co.  v.  iMs^  90  Ala.  S;  M  Am.  St. 
Rsp.  i46w  and  note;  nor  will  MigUgeaee  be  prasamod  agaiwat  a  carrier  frana 
the  mere  hi^ppeniug  of  an  accident  when  the  accident  ia  due  to  aa  indepeo* 
dent  cause,  and  not  to  the  failure  of  any  of  the  appliances  of  tranaportatioiis 
Long  V.  Peunsylrania  R.  R.  Co.,  147  Pa.  St  MS;  80  Am.  St  Re^  782;  anil 
extended  note;  Pennsylmma  IE.  &  On.  ▼•  JfocAnMir*  124  P^  St.  4KKi  10 
Am.  St.  Repi  001,  and  nota. 


DUXHAM   V.    LOVEROOK. 

(IW  PXMMnLTAIlIA  8K4TS,  IflV.] 

Pabtnbrsbip  Is  Crbatxd  only  by  contract,  express  or  implied,  tmd  tko 
den  of  showing  its  existence  is  on  him  who  allegea  it. 

Ootbnanct—Pa&tnbbsbif.^  An  agreement  between  ootenants  of  an  oil 
to  drill  an  oil  well  en  the  leased  prmnises,  at  the  ooomon  ooat  of  the  oo* 
tenants,  does  not,  as  between  then,  create  a  partnership  agroaaiant. 

OoTBNANTS  Mat  Bboomb  Pakthbrs  If  they  agree  to  asanme  that  reUtioa 
towards  each  other;  but  the  law  does  not  ereate  that  relation  for  theaa 
as  the  consequence  of  a  course  of  conduct  and  dealing  naturally  refer* 
able  to  a  relation  already  existing  betwoen  tbeai,  nmluag  anob  a  €onn» 
of  conduct  to  their  common  advantago. 

Roger  Sherman  and  Samttel  Orumbine^  for  the  appellaDt 
George  S.  Criswell  and  J,  W.  Lee^  for  the  appellee. 

*®^  Williams,  J.  The  important  facte  in  this  case  are  feir 
and  free  from  coutroversj.  The  question  preeented  ia  Dew» 
and  has  considerable  practical  importance.  For  some  time^ 
prior  to  the  16th  of  January,  1889,  William  Loverock  was  th» 
owner  of  an  undivided  one-half  part  of  a  leasehold  estate  in 
about  ten  acres  of  land,  and  of  the  oil  well,  fixtures,  and 
machinery  on  said  leasehold.  At  the  date  above  mentioned 
M.  B.  Dunham  purchased  the  other  undivided  one-half  pari 
of  the  same  leasehold,  and  of  the  well,  and  other  property 
thereon,  fiom  a  former  owner.     At  the  time  of  his  purchase 
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the  well  was  being  operated  for  oil,  and  the  oil  prodaced  was 
run  into  the  pipe  lines  and  credited  to  the  several  parties  in« 
terested  as  follows:  The  royalty  to  Coutant,  the  lessor;  ono- 
half  of  the  residue  to  Loverock,  and  the  other  half  to  Black, 
who  was  Dunham's  vendor.  It  is  not  denied  that 'the  rela- 
tion existing  between  Dunham,  at  the  time  of  his  purchase, 
and  Loverock  was  that  of  tenants  in  common.  There  was  no 
unity  of  title  between  them,  but  there  was  unity  of  possession. 
The  leasehold  was  being  operated  for  the  common  benefit  of 
its  owners;  and  the  production  divided  equally  between  them 
in  the  hands  of  the  pipe  line  company  that  transported  and 
stored  the  oil.  Eacb  took  his  own  share  of  the  oil,  and  paid 
his  share  of  the  current  expenses  of  production.  Dunham 
subsequently  conveyed  one-half  of  his  title  to  his  son,  who 
tlius  became  a  tenant  in  eommon  with  tho  other  owners  by 
virtue  of  the  conveyance,  and  without  regard  to  the  wish  or 
consent  of  Loverock.  Some  time  after  the  Dunhams  had  ac- 
quired their  interest  in  the  leasehold,  Loverock  called  on  them 
to  suggest  that  another  well  should  be  drilled  on  the  land. 
He  offered  to  put  up  a  derrick  for  that  purpose,  and  pay  his 
proportion  of  the  cost  of  the  well,  if  the  Dunhams  would  take 
charge  of  and  conduct  the  work  on  the  ground.  This  was 
agreed  to.  He  built  the  derrick.  The  Dunhams  drilled  the 
well,  which  proved  to  be  productive.  The  oil  therefrom  was 
run  into  the  same  tank,  taken  into  the  same  line,  and  there 
divided  in  the  same  manner  as  the  oil  from  the  first  well. 
The  '^^  plaintiff  now  claims  a  balance  to  be  due  him  from 
Loverock  for  his  share  of  the  cost  of  the  well.  Pickett  hav- 
ing meantime  purchased  Loverock's  half  of  the  property,  the 
plaintiff  alleges  that  the  cotennnts  were  partners,  and  that 
Pickett  took  subject  to  a  settlement  of  the  accounts  between 
his  vendor  and  the  firm.  No  contract  of  partnership,  written 
or  oral,  is  shown,  but  it  is  contended  that  a  partnership 
resulted  from  the  agreement  to  drill  another  well  on  the 
leasehold  at  the  common  cost  of  the  owners.  It  must  be 
remembered  that  this  question  is  not  raised  between  third 
persons  and  the  tenants  in  common,  but  inter  sese.  What 
other  persons  may  have  thought,  or  in  what  manner  they 
may  have  charged  goods  furnished  for  the  work  on  the  well 
is  not  now  the  question;  but  what  was  the  actual  fact  as  be- 
tween themselves?  When  the  new  well  was  proposed  they 
were  simply  tenants  in  common  of  the  ten  acres  covered  by 
the  lease,  and  of  the  well  and  machinery  thereon.    As  such 
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they  contributed  to  the  cost  of  operating  the  well,  and  divided 
the  product.  The  new  well  was  on  the  same  lease.  It  was 
to  the  interest  of  each  of  the  cotenants  that  it  should  be  pat 
down,  and  it  was  an  undertaking  which  was  appropriate  to 
tenants  tn  common,  since  it  would  increase  the  product  of 
the  common  property.  In  the  absence  of  a  distinct  agree* 
ment  between  them  that  their  relations  to  the  property  and 
to  each  other  should  be  changed,  the  presumption  is  that  the 
old  relation  continued,  and  that  they  treated  with  each  other 
as  owners  of  separate  interests  in  an  undivided  lease. 

It  is  elementary  law  that  a  partnership  is  created  only  by 
a  contract,  express  or  implied.  The  bdrden  of  showing  its 
existence  is  on  bim  who  alleges  it,  and  this  burden  the  court 
below  rightly  held  had  not  been  lifted  by  the  plaintiff.  To 
be  sure  there  was  undivided  possession  of  the  lease,  bat  unity 
of  possession  is  one  of  the  distinguishing  characteristicB  of  a 
tenancy  in  common.  There  was  contribution  to  the  cost  of 
operating  the  well,  or  wells,  but  this  could  be  compelled  be- 
tween  tenants  in  common  by  bill  or  by  account  render.  There 
was  division  of  the  product,  but  this  was  in  accordance  with 
the  rights  of  the  cotenants.  Each  had  a  right  to  share  in  the 
product  in  proportion  to  his  interest  in  the  estate.  It  may  be 
said  that  there  was  a  resulting  division  of  profits,  since,  if  the 
product  exceeded  the  cost  of  production,  there  was  a  profit  to 
each  part  owner;  but  •••  if  so  it  was  shown  by  the  settle- 
ment of  his  individual  accounts  only,  and  grew  out  of  the  fact 
that  he  received  from  his  share  of  the  product  more  than  it 
cost  him  to  secure  it. 

So  it  may  be  said  there  was  a  contribution  to  losses,  since 
each  tenant  sustained  a  loss  when  the  value  of  his  share  of 
the  product  fell  below  its  cost  to  him,  but  this  was  the  indi- 
vidual loss  of  each,  with  which  no  one  else  had  any  concern, 
and  to  which  no  one  was  bound  to  contribute.  There  is, 
therefore,  no  circumstance  relating  to  the  business  done  upon, 
or  the  development  of,  the  lease  not  fairly  and  naturally  ref- 
erable to  the  relations  of  the  parties  sustained  to  each  other 
as  tenants  in  common.  There  is  no  agreement  shown  that 
tenants  in  common  might  not  properly  make  with  each  other 
for  the  development  of  the  property  in  which  each  held  a  sep- 
arate title,  but  an  undivided  possession.  Between  persons  so 
situated  a  partnership  does  not  result  by  implication  of  law. 
It  must  be  created  by  an  agreement.  As  we  fully  agree  with 
the  court  below  that  no  such  agreement  is  shown,  it  is  not 
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fiecessary  to  consider  the  authorities  cited  by  the  learned 
«[i:i8ter,  and  by  counsel  to  their  printed  briefs,  showing  what 
«re  the  ordinary  indicia  of  a  partnership.  There  can  be  no 
^controversy  over  such  questions  in  this  case,  for  the  plaintiff 
fails  for  want  of  proofs  sufficient  to  furnish  a  foothold  for  him 
on  the  facts.  Tenants  in  common  may  become  partners,  like 
•other  persons,  where  they  agree  to  assume  that  relation  to- 
wards each  other;  but  the  law  will  not  create  the  relation  for 
them  as  the  consequence  of  a  course  of  conduct  and  dealing 
naturally  referable  to  a  relation  already  existing  between 
them,  which  made  such  a  course  of  conduct  to  their  common 
advantage.  The  plaintiff  and  defendants,  upon  the  facts  be- 
fore us,  were  tenants  in  common. 

The  decree  appealed  from  gave  to  the  plaintiff  all  the  relief 
to  which  he  is  entitled  in  this  case,  and  it  is  now  affirmed. 

Partmkrship— How  Crsatbd.— To  constitate  a  partnership  there  mnst 
1>e  some  joint  adventure  and  an  agreement  to  share  in  the  profits  of  the  un. 
•dertaking:  LoomU  v.  MartkaU,  12  Conn.  69;  30  Am.  Dea  696,  and  note; 
J^rke  ▼.  AUxander,  2  O.  Greene,  427;  52  Am.  Dea  626,  and  note.  A  part- 
Jiership  is  a  contract  of  tuvo  or  more  competent  persons  to  place  their  money, 
'effects,  labor,  and  skill,  or  some  of  them,  in  a  lawful  business,  and  to  divide 
the  profits  and  bear  the  losses  in  certain  proportions:  OokUmith  v.  Bkhold^ 
^4  Ala.  116;  33  Am.  St.  Rep.  97,  and  note;  HoweU  ▼.  Harvey,  5  Ark.  270; 
419  Am.  Deo.  876,  and  note;  GiMs '  Eatate,  167  Pa.  St.  69. 

PARTKXRflHiP— BvRDXN  ov  Proof. — ^The  burden  of  proving  the  existence 
oi  a  partnership  devolves  upon  the  party  alleging  it:  Furber  ▼•  Pag«f  liS  HL 
^22;  extended  note  to  Hahlo  ▼.  Mayer^  22  Am.  St  Rep.  762. 


Sutton  v.  Morgan. 

[ifiS  Prnmstltania  Btati,  201] 

Vbrdor  and  Vbndeb— Rxscissiok.— a  Contract  won  tbm  Salb  ov  Lano 
may  be  rescinded  by  the  vendee,  when  his  agreement  to  purchase  the 
land  at  twice  its  value  has  been  induced  by  fidse  representations  of  the 
vendor's  agent  that  there  is  great  demand  for  building  lots  on  the  land« 
that  a  railroad  company  is  abont  to  erect  shops  in  the  vicinity,  that  a 
syndicate  had  been  formed  to  secure  the  land,  and  had  offered  a  large 
aum  of  money  for  it,  but  he  is  guilty  of  such  gross  carelessness  in  acting 
npon  such  representations  without  making  inquiry  as  to  their  tmth, 
tliat  he  is  not  entitled  to  recover  his  oosts  in  hissait  in  equity  to  rescind 
the  contract. 

A.  B.  Hay^  A.  Blakeleyy  and  A.  M.  afid  W.  A.  BlakeUy,  for 
the  appellants. 

John  P.  Blair^  A.  H.  Clarke  and  E.  B.  Dougherty^  for  the 
Appellee. 
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'^*  Williams,  J.  The  plaintiff  sought  and  obtained  in 
the  court  below  the  rescission  of  a  contract  made  by  him 
with  Mrs.  Morgan  for  the  purchase  of  her  farm  near  Reming* 
ton  station  on  the  Pittsburgh^  Fort  Wayne,  and  Chicago  Rail- 
road. The  ground  on  which  his  right  to  relief  was  placed 
was  that  the  execution  of  the  contract  by  him  had  been  in- 
duced by  fraudulent  misrepresentations,  made  to  him  by 
Mrs.  Morgan's  agents,  particularly  by  her  husband  and  John 
E.  Glass,  largely  through  J.  C.  Williams,  who  was  a  co-pur- 
chaser of  the  land,  and  whose  interest  therein  was  now  held 
by  the  plaintiff.  The  master  found  that  the  negotiations 
were  conducted  between  Williams  and  Morgan;  and  that  the 
representations  made  by  Morgan  and  Glass  to  him  were 
repeated  by  Williams  to  Sutton,  and  induced  the  purchase 
by  him.  He  finds  that  several  of  these  representations  were 
in  fact  false.  Among  them  are  the  following:  The  thirty-four 
acres  lying  between  the  railroad  and  the  river,  amounting  U^ 
nearly  one-third  of  the  farm,  were  represented  as  suitable  for 
building  lots,  and  above  the  reach  of  ordinary  floods.  The 
master  finds  that  most  of  this  land  could  be  made  suitable 
for  building  only  by  filling.  It  was  represented  that  exten- 
sive railroad  yards  were  being  opened  in  the  immediate 
neighborhood  of  this  farm,  and  that  there  was  at  the  time 
these  *^^  negotiations  were  going  on  an  active  demand  for 
lots  on  this  farm.  The  master  finds  that  no  such  demand  ex- 
isted. It  was  represented  that  the  car-shops  of  the  railroad 
company  were  to  be  moved  to  the  neighborhood  of  this  farm» 
and  that  men  connected  with  the  road  had  declared  that  it 
was  their  purpose  to  make  another  city  there,  like  Altoona. 
This  was  not  true.  It  was  represented  that  a  syndicate  of 
men  connected  with  the  railroad  company  had  been  formed^ 
and  that  an  offer  of  $75,000  had  been  made  for  the  farm  on 
their  behalf,  payable  $65,000  in  cash  and  mortgage,  and 
$10,000  in  the  stock  of  the  land  company  to  be  formed  by  the 
purchasers. 

The  master  found  that  no  syndicate  had  been  formed  or 
offer  made.  Under  the  infiuence  of  these  representations  the 
plaintiff  was  led  to  buy  the  farm  at  $65,000.  The  master  finds 
that  it  was  at  the  time  worth  not  mure  than  $30,0C0,  *' unless 
for  speculative  purposes";  but  he  does  not  find  what  its  spec- 
ulative value  was,  nor  is  it  easy  to  see  how  the  speculative 
value  could  have  been  much  in  advance  of  its  actual  value 
for  business  purposes,  since  no  operations  were  in  progress  or 
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in  contemplation  calculated  to  enhance  its  value  in  the  near 
future.  But  the  master  found  further  that  Morgan  believed 
the  representations  he  made  to  be  substantially  true,  and 
that  there  was  no  fraudulent  combination  between  Morgaa 
and  Glass,  or  Morgan  and  Williams,  to  defraud  Sutton,  and 
for  this  reason  recommended  a  decree  dismissing  the  bill. 

The  learned  judge  who  sat  as  chancellor  in  this  cas» 
differed  from  the  master  in  relation  to  the  character  of  tho- 
representfltions  made  by  Morgan.  He  found  the  fact  to  be^ 
that  Morgan  had  no  reasonable  ground  for  belief  that  the^ 
shops  of  the  railroad  company  were  about  to  be  removed^ 
or  tliat  a  syndicate  of  men  connected  with  the  company  had 
been  formed  for  the  purchase  of  his  wife's  farm,  or  that  he^ 
had  been  offered  by  such  men,  or  any  one  on  their  behalf^ 
tiie  sum  of  $75,000,  or  any  other  sum,  for  it.  He  further 
found  that  the  representations  made  by  Glass  to  Williams- 
in  regard  to  the  same  subjects,  vis.,  the  removal  of  the  fehops, 
the  existence  of  the  syndicate,  and  the  offer  on  its  behalf  of 
$75,000  for  the  farm,  were  false;  that  Glass  knew  them  to  be 
untrue  when  he  made  them;  and  that  they  were  made  to- 
*^®  aid  Morgan  in  effecting  a  sale  by  stimulating  Williams^ 
and  tlirough  him  those  whom  he  represented,  to  conclude  a. 
contract  at  once  before  the  syndicate  would  be  ready  to  make 
the  advance  payment  and  take  the  property.  He  thus  re-^ 
versed  the  master's  finding  as  to  the  good  faith  of  the  repre» 
sentntions  made'by  both  Morgan  and  Glass,  and  reached  the- 
eonclusion  that  the  contract  of  sale  was  procured  by  repre- 
sentations that  were  untrue,  and  known  to  be  untrue  by  those 
who  made  them.  Upon  the  findings  of  fact  so  modified  he 
declined  the  decree  recommended  by  the  master,  and  held 
the  plaintiff  entitled  to  the  relief  prayed  fon 

This  appeal  from  the  decree  so  made  requires  ns  to  ez-^ 
amine  the  evidence  bo  as  to  determine  whether  the  conclusions 
of  the  mnster,  or  of  the  court  below,  should  be  adopted.  Thi» 
examination  we  have  made,  and  we  are  led  by  it  to  concur 
with  the  learned  judge  in  his  findings  and  conclusions.  The 
master  found  that  Sutton  agreed  to  pay  more  than  twice  the 
actual  value  of  the  farm;  that  he  did  this  under  the  belief 
that  the  representations  made  to  Williams,  and  communicated 
by  him,  were  true,  and  that  these  representations  were  not 
true.  The  learned  judge  concurs  in  these  findings,  and  so 
far  there  is  no  room  for  doubt.  The  evidence,  however,  sus* 
tains  the  judge  in  the  further  finding  that  both  Morgan  and 
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-Glass  knew  their  statements  in  regard  to  the  removal  of  the 
«hops,  the  existence  of  the  syndicate  of  men  connected  with 
the  railroad,  and  the  offer  of  $75,000  bj  that  syndicate  for 
the  farm,  were  not  true;  and  that  these  statements  were  made 
to  raise  delusive  expectations  of  gain,  and  to  hasten  the 
making  of  a  purchase  by  Williams  and  the  person  whom  he 
represented.  It  is  said  that  Williams  should  have  inquired 
for  himself,  and  that  his  opportunities  of  obtaining  informa- 
tion were  just  as  good  as  those  of  Morgan.  This  may  be. 
Prudence  should  have  led  him  and  his  ''  financial  man"  Sat^ 
ton  to  test  the  truth  of  the  glowing  statements  made  by  Mor- 
gan and  Glass;  but  it  did  not.  They  fell  easily  into  the  trap, 
which  was  set  with  some  skill  and  some  effrontery,  for  them; 
but  their  neglect  or  want  of  prudence  cannot  justify  the  false- 
hood or  fraud  of  those  who  practiced  upon  their  credulity. 
The  doctrine  of  contributory  negligence  cannot  be  invoked  by 
the  defendants  to  save  them  from  liability  for  misleading 
^'*  their  victim.  They  must  stand  or  fall  on  the  truth  and 
good  faith  of  the  representations  that  led  to  the  sale.  Was 
there  an  active  demand  for  lots  on  the  Morgan  farm  when 
Williams  was  told  there  was?  The  master  and  the  learned 
<;ourt  both  find  there  was  none.  Was  the  railroad  company 
4ibout  to  remove  its  shops  to  that  point,  and  build  another 
Altoona  there?  It  is  settled  that  it  was  not  Did  a  syndicate 
of  prominent  capitalists  and  railroad  men  exist  that  bad  Been 
formed  to  secure  this  farm?  No  such  syndicate  existed. 
Had  Morgan  been  offered  by  this  syndicate,  or  by  any  one  on 
its  behalf,  975,000  for  the  farm?  He  had  not.  Let  us  sup- 
pose the  fact  to  be,  as  the  master  supposes,  that  Morgan  was 
misled  by  rumors  of  an  intended  removal  of  the  shops,  and 
entertained  an  expectation  that  it  might  be  done,  how  could 
be  be  deceived  about  a  demand  on  him  for  lots,  or  an  offer 
oinde  to  him  by  the  alleged  syndicate?  These  statements 
^ere  false.  He  knew  they  were  false.  He  made  them  to 
deceive  Williams  and  secure  a  purchaser.  He  accomplished 
his  purpose.  He  inflamed  the  expectations  and  quickened 
the  action  of  his  dupe;  but  it  is  against  equity  that  an  ad- 
vantage so  obtained  shall  be  enjoyed,  and  the  person  who 
has  been  wronged  left  without  a  remedy. 

We  think  the  learned  judge  was  right  in  his  view  of  this 
<case,  and  his  decree,  so  far  as  it  relates  to  the  rescission  of 
the  contract,  the  return  of  the  money  paid,  and  the  cancella* 
tion  of  the  mortgage,  is  affirmed.     For  his  gross  carelessnesf 
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the  plaintifT  ought  to  lose  bis  costs.    No  bill  of  costs  will  h^ 
taxed  for  the  plaintiff. 

VXITDOR  AN-D  Pl7ROHA8XR— RnOISSIOir  BT  VbVBSI  fOR  MnRBPRBSBHTA* 

TiOHB  or  Vbrdor. — A  court  of  eqaity  will  retoind  a  oontract  for  the  sale  of 
land  at  the  instance  of  the  purchaser  on  account  of  the  Tondor's  false  rep* 
reaentations  of  material  facts  not  open  to  inspection  upon  which  the  par* 
chaser  had  a  rij(ht  to  rely,  did  rely,  and  was  thereby  injared:  New  OrUsanB^ 
efc  MhL  Co,  ▼.  Mu9grwf,  90  Ala.  428;  Porter  ▼.  OoUUm,  00  Ala.  610;  HUl  r, 
Wilson^  88  CaL  92;  WaineeoU  ▼.  OeddetUal  Loan  Assn.,  98  Cal.  263;  CresaUr 
▼.  Jieee^  27  Neb.  515;  20  Am.  St.  Hep.  691,  and  note;  McKinutm  ▼.  VoUmar, 
75  Wis.  82;  17  Am.  St.  Rep.  178,  and  note.  See  the  extended  notes  to  CoC- 
triU  ▼.  Krvm,  18  Am.  St.  Rep.  656,  and  Riclunrdeon  ▼.  MeKhuon,  12  Am* 
Dec  812.  Where  one  purchases  land,  and  has  an  opportunity  to  ezamin* 
it^  the  contract  of  sale  will  not  be  set  aside  unless  the  Tender  practiced 
some  fraud  to  prevent  such  examination:  TAompeon  t.  Boifce^  8i  Ga.  497^ 
but  see  Bullock  t.  TmUU,  90  Ala.  435. 


Heilbron  v.  Hbilbron. 
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Harriagb  and  Diyorcb— Cbukltt— EviDiMCB  TO  SusTAiir. — ^A  complaint 
in  an  action  for  divorce  by  a  husband  against  his  wife  for  cruel  and  bar- 
barous treatment  is  sustained  by  her  admissions  on  cross-examination 
that  she  broke  the  glass  door  of  her  husband's  store,  interfered  with  hia 
customers,  broke  dishes  and  threw  them  downstairs,  threw  hot  water  on 
the  hired  girl,  and  on  two  occasions,  when  her  stepsons  complained  of 
dinner,  brought  in  slop  and  threw  it  on  tlie  table. 

Marriagk  and  Djvorck — SurriciENCT  of  Complaint  in  Diyorcx— Sur* 
flusaor. — If  a  complaint  in  an  action  for  divorce  stating  a  good  cause 
of  action  sustained  by  the  evidence,  also  contains  additional  matter 
which  makes  it  inconsistent  in  its  terms,  and  therefore  demurrable,  it 
ahoald  be  amended  by  striking  out  such  inconsistent  matter  as  surplua- 
age,  and  thereupon  a  divorce  should  be  decreed. 

Marriaob  and  Divokce — Alimont.— Under  a  petition  for  alimony  j9«u2eii^« 
UUt  the  court,  in  dismissing  the  action,  cannot  require  alimony  to  be 
paid  until  the  further  order  of  the  court.  The  order  must  be  limited  to 
the  pendency  of  the  suit. 

Marriaob  and  Divorcb — Alimont — Pbndkntb  Litb. — An  order  of  the 
court  of  quarter  sessions  in  an  action  for  divorce  requiring  the  libelant 
to  pay  for  the  support  of  his  wife,  does  not  prevent  the  court  of  common 
pleas  from  decreeing  alimony  pendente  ttte.  Both  orders  may  ran  con- 
currently during  the  pendency  of  the  proceedings,  but  when  the  common 
pleas  has  awarded  a  divorce,  with  or  without  alimony,  the  Jurisdiction 
of  the  quarter  sessions  ends. 

Frank  and  William  Whitesell^  for  the  appellant 
•/.  O.  SUviiu,  for  the  appellee. 
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Mitchell,  J.  The  libel  sets  out  a  statutory  oauoe  ci 
<livorce  in  general  terms,  that  the  respondent  had  by  her  con- 
•duct  rendered  the  condition  of  the  libelant  intolerable,  and 
his  life  burdensome,  bat  then  unfortunately  proceeds  to  spe- 
<5if7  particulars  which  tend  to  negative  the  general  averment. 

*'  Thereby,"  it  charges,  he  was  obliged  to  expend  money  for 
a  trip  to  Europe  for  her,  he  was  left  alone  and  forced  to  break 
tip  housekeeping,  and  the  fact  that  nhe  remained  away  became 
the  scandal  and  talk  of  the  neighborhood.  Her  going  away 
'was  by  his  consent,  even  if  extorted  reluctantly,  and  if  she 
remained  away  against  his  will  and  request,  that  tended  to 
prove  desertion,  not  cruel  and  barbarous  treatment.  The 
Jibel,  therefore,  was  defective,  and  if  that  were  all  that  was 
in  the  case,  it  was  rightly  dismissed. 

But  an  examination  of  the  evidence  forces  us  to  differ  en- 
tirely from  the  view  taken  by  the  learned  court  below.  Many 
outbursts  of  temper  on  the  part  of  respondent,  not  confined  to 
bad  language  and  threats,  but  accompanied  by  acts  of  great 
^violence,  are  testified  to  by  several  witnesses,  and  are  scarcely 
<lenied  by  the  respondent  herself.  Thus,  she  admits,  on  cross- 
examination,  that  she  broke  the  glass  door  in  his  store,  and 
interfered  with  his  customers,  that  she  broke  dishes  and  threw 
them  downstairs,  threw  hot  cofiee  on  the  girl,  and  on  two 
occasions  when  her  stepsons  complained  of  the  dinner,  she 
brought  in  slop  and  threw  it  on  the  table.  The  testimony  of 
the  other  witnesses  enlarges  this  list  considerably  by  matters 
not  necessary  to  detail.  Her  own  admissions  give  them  more 
force  than  possibly  they  might  have  of  themselves.  The  weight 
of  the  evidence  shows  a  course  of  conduct  well  calculated  to 
make  any  man's  life  burdensome.  The  libelant's  conduct  was 
Tiot  nice  or  liberal,  but  we  see  no  ground  for  saying  that  the 
respondent  was  the  injured  party.  On  the  contrary,  a  case  for 
•divorce  on  the  general  ground  of  conduct  rendering  libelant's 
•condition  intolerable,  and  his  life  burdensome,  is  made  out 

'^^  The  libel  as  already  said  was  formally  defective,  but 
the  defect  was  in  setting  out  too  much,  not  too  little.  A  good 
oause  of  action  is  averred  in  the  terms  of  the  statute,  and 
the  evidence  sustains  it.  The  particulars  which  make  the 
libel  inconsistent,  and  therefore  demurrable,  may  be  struck 
out  as  surplusage  without  in  any  way  changing  the  cause  of 
action,  or  the  relevancy  of  the  evidence  to  iU  We  are  of 
opinion  that  an  amendment  in  that  respect  should  be  allowed, 
and  thereupon  a  divorce  decreed. 
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The  decree  made  was  also  erroneous  in  another  respect 
^bich  must  have  been  an  oversight  of  the  learned  court  be. 
low.  It  ordered  alimony  to  be  paid  at  the  rate  of  six  dollars 
a  week  ^^until  the  farther  order  of  the  court"  For  this  there 
was  no  warrant.  The  respondent's  petition  was  for  alimony 
pendente  lite^  and  the  order  of  the  court  should  have  been 
limited  to  the  pendency  of  the  suit.  With  the  decree  dismiss- 
ing the  libel  the  order  for  alimony  should  have  terminated. 

The  existence  of  an  order  of  the  quarter  sessions  requiring 
libelant  to  pay  six  dollars  a  week  for  the  support  of  his  wife 
did  not  prevent  the  court  of  common  pleas  from  decreeing 
alimony  pendente  lite.  On  the  contrary,  the  superior,  or, 
rather  the  more  general,  jurisdiction  on  this  subject  is  in  the 
divorce  court.  It  may  decree  such  sum  as  the  circumstances 
call  for,  to  be  commensurate  with  the  position  and  financial 
ability  of  the  parties.  The  quarter  sessions,  on  the  other 
hand,  is  limited  to  the  prevention  of  the  wife  becoming  a 
charge  on  the  public.  Both  orders  may  run  concurrently 
during  the  pendency  of  the  proceedings,  but  when  the  com- 
mon pleas  has  awarded  a  divorce,  with  or  without  alimony, 
the  jurisdiction  of  the  quarter  sessions  will  be  at  ao  end. 

Decree  reversed  and  procedendo  awarded. 


Marriaox  and  Divorcs— Crukltt  of  Win— What  Is.— Outbreaks  of 
passion  and  violence  on  the  part  of  a  wife  when  under  the  influence  of  liqaor 
<do  not  constitute  such  cruel  treatment  as  to  entitle  the  husband  to  a  divorce  a 
menaa  et  ikmn  8hutt  v.  8huU,  71  Md.  193;  17  Am.  St.  Rep.  519,  but  where  a  wife 
refuses  to  cohabit  with  her  husband,  finally  driving  him  away  from  the  home 
which  he  had  given  her  and  leasing  the  same  to  strangers,  this  <yn8titutes 
«nch  cruelty  on  her  part  as  to  entitle  him  to  a  divorce:  Menzer  v.  Menxer^  S3 
Mich.  319;  21  Am.  St.  Rep.  605,  and  note.  See  the  extended  notes  to  Poor 
V.  PooTt  29  Am.  Dea  674,  and  JHorns  v.  MorrU^  73  Am.  Dec  619. 

ALncoHT  PufDRRTS  JLiTR.— Whrm  Qraktrd:  See  the  extended  note  to 
J/dAvm  V.  Methvin.  60  Am.  Deo.  673»  and  Lea  v.  Lta^  104  N.  0.  603;  17  Am. 
€ti  Rep.  692,  and  note.  An  order  for  alimony  pendente  lite  ceases  to  have 
«ny  operation  after  the  entry  of  judgment:  Langan  v.  Langan,  91  CaL  654, 
but  the  allowance  continues  duiing  the  pendency  of  the  appeal  and  until  the 
final  determination  of  the  tuotimki  McBrUU  v.  MeBrkh,  119  K.  Y.  519. 
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Debb  V.  Lehigh  Yalley  Bailboad  Company. 

(156  PBHVITLTAmA  BtATE,  166.] 

CoimjoT  ov  Law— EscoYBBT  jor  Injury  REoxnrxD  ur  Obm  Statb  Ba» 
•VLTiNG  IH  Dbath  III  AHOTHRR.*-If  a  person  injured  in  one  stato  di«» 
of  such  injury  in  another  state,  his  personal  representative  oaanot  main* 
tain  an  actipn  to  recover  therefor  in  the  latter  state  unless  a  negiigeafc 
act  or  omission  suffered  there  is  directly  responsible  for*  and  the  pro3Ei» 
mate  cause  o^  the  injury  sustoined  in  the  former  state. 

W.  C.  Shipman  and  A.  B.  HoweU^  for  the  appellant. 
Edward  J,  Fox  and  William  Fackenthall^  for  the  appellee. 

***  McCoLLUM,  J.  Conrad  Derr,  a  locomotiYe  engineer^ 
died  on  the  15th  of  March,  1888,  from  an  injury  he  reoeived 
the  preceding  day  while  in  the  service  of  the  Lehigh  Valley 
Railroad  Company.  His  widow  and  children,  alleging  that 
his  death  was  due  to  the  negligence  of  the  defendant  com* 
pany,  brought  this  action  to  recover  compensation  for  their 
loss.  It  was  shown,  on  the  trial,  that  the  injury  was  received 
in  a  cut  on  the  Easton  and  Araboy  division  between  Three 
Bridges  and  Neshanic  in  New  Jersey,  and  that  the  death  as  a 
result  of  the  injury  occurred  in  Northampton  '^^  county,  Penn* 
sylvatiia.  It  appears  to  have  been  conceded  that  in  order  to 
recover  in  this  suit  it  was  necessary  to  show  an  act  of  negli* 
gence  in  Pennsylvania,  which  was  the  proximate  cause  of  the 
injury  received  in  New  Jersey.  The  learned  judge  of  the  court 
below,  being  unable  to  discover  such  negligence  in  the  testi* 
mony  submitted  in  support  of  the  action,  entered  a  compulsory 
nonsuit,*  and  from  his  denial  of  the  motion  to  set  it  aside,  this 
appeal  was  taken. 

A  considerable  portion  of  the  argument  contained  in  the 
appellant's  paper  book  is  devoted  to  a  discussion  of  the  ques- 
tion of  jurisdiction.  It  assumes  that  the  deceased  was  sent 
out  upon  the  road  on  the  14th  of  March  without  sufiQcient  in- 
formation concerning  the  obstructions  in  his  path  and  the 
work  he  was  to  do,  and  that  the  failure  of  the  company  to 
give  him  such  information  before  he  left  Easton  was  the  prox* 
imate  cause  of  the  injury  which  resulted  in  his  death.  It 
will  thus  be  seen  thnt  the  negligence  complained  of  was  an 
•omission  of  duty  in  Pennsylvania  which,  it  is  claimed,  was 
the  sole  cause  of  the  accident  in  New  Jersey.  The  principle 
settled  in.  Usher  v.  West  Jersey  Co.,  126  Pa.  St  206,  12  Am. 
St.  Rep.  863,  is  not  disputed.  In  that  case  the  negligence, 
the  injury,  and  the  death  were  in  New  Jersey,  and  the  right 
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of  ftction  for  the  benefit  of  the  widow  and  next  of  kin  was 
given  by  the  New  Jersey  statute  to  the  personal  representa* 
tives  of  the  deceased.  A  suit  to  enforce  this  right  was  brought 
in  PennsylTania  by  the  widow  for  the  benefit  of  herself  and 
child,  and  it  was  held  that,  as  the  right  was  statutory,  it  must 
be  asserted  in  the  name  of  the  persons  to  whom  it  was  given. 
But  Usher  ▼.  SaUroad  Co.,  126  Pa.  St.  206, 12  Am.  Bt.  Bep. 
863,  is  not  decisive  of  the  question  raised  in  this  ease,  if  the 
appellant's  contention  in  respect  to  the  negligence  and  the 
proximate  cause  of  the  injury  is  well  founded.  It  must  be 
remembered,  however,  that  unless  a  negligent  act  or  omission 
in  Pennsylvania,  which  was  directly  responsible  for  the  in- 
jury received  in  New  Jersey,  is  shown  by  the  evidence,  there 
is  no  question  of  jurisdiction  to  be  considered.  If  the  evi« 
dence  is  insufScient  to  warrant  an  inference  of  such  negli* 
gence,  the  nonsuit,  on  the  authority  of  Usher  v.  West  Jersey  Co.^ 
126  Pa.  St.  206,  12  Am.  St.  Bep.  863,  must  be  sustained. 

We  turn  then  to  the  testimony  submitted  by  the  appellant 
to  discover,  if  we  can,  what  negligent  act  or  omission  of  duty 
the  defendant  company  is  chargeable  with  in  connection  with 
*^^  this  unfortunate  accident,  and  if  such  act  or  omission  be 
found,  to  ascertain  where  it  occurred. 

It  seems  that  on  the  13th  of  March,  1888,  Donnelly,  the 
superintendent  of  the  New  Jersey  division,  telegraphed  from 
New  Market  to  Kinsey,  the  master  mechanic  at  Easton,  that 
he  would  be  glad  to  have  all  the  men  that  could  be  spared 
^*  to  help  open  the  road";  that  it  would  be  necessary  to  shovel 
all  the  cuts  between  Phillipsburg  and  New  Market,  and  that 
it  might  be  several  days  before  the  road  could  be  opened.  He 
also  said  in  his  telegram  that  the  men  ''  should  be  sent  out 
with  provisions  enough  for  two  days  at  least,  and  have  four 
engines  coupled  together,  two  turned  each  way,  with  jacks 
and  blocking,"  etc.  In  compliance  with  this  request  or  order^ 
a  train  was  made  up  the  next  morning  consisting  of  four  en* 
gines  and  two  tool  cars,  and  having  upon  it  four  conductors^ 
four  engineers,  four  firemen,  and  two  hundred  laborers.  It 
also  carried  provisions  for  two  days  and  shovels  and  other 
appliances  suitable  for  the  work  of  clearing  the  tracks  of  snow 
and  other  obstructions.  It  does  not  admit  of  reasonable  doubt 
that  every  man  on  this  train  knew  that  the  road  was  so 
blocked  by  snowdrifts  that  the  regular  passenger  and  freight 
trains  could  not  be  moved  over  it,  and  that  his  train  was  or- 
ganized for  the  express  purpose  of  opening  the  road  for  them 
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by  removing  the  show  from  the  tracks.    The  manner  in  which 
the  train  was  made  up,  equipped,  and  manned  was  in  itself 
notice  of  the  purpose  for  which  it  was  sent  out,  of  the  obstruc- 
tions to  be  met  and  overcome,  and  of  the  kind  of  work  to  be 
done  by  the  men  upon  it.    In  addition  to  the  notice  thus  con- 
veyed we  learn  from  the  evidence  that  Isaac  Pixley,  who  was 
Derr's  fireman  at  the  time  of  the  accident,  was  directed  to  go 
out  **with   three  other  engines  and  open  the  road";   that 
Charles  Kleckner,  who  was  the  engineer  on  the  locomotive 
next  to  Derr's,  received  orders  to  *^  proceed  to  Phillipsburg 
and  help  clear  the  snow,"  and  that  William  Laros,  one  of  the 
conductors,  was  ordered  ''to  report  and  go  out  with  the  snow 
trains."     We  learn,  too,  that,  while  at  Phillipsburg,  the  men 
in  charge  of  the  train  consulted  as  to  the  order  in  which  the 
engines  should  move,  and  ''came  to  the  conclusion  that  it 
would  be  better  to  put  the  heavier  engines  on  the  lead  on  ac- 
count of  getting  through  the  snow."    In  short,  a  careful  study 
of  tiie  whole  testimony  forces  the  conviction  that  none  knew 
better  than  the  trainmen  the  condition  of  '^*  the  road,  the 
nature  of  the  work  on  which  they  entered,  and  the  dangers 
incident  to  it.     Most  of  them  had  been  in  the  service  of  the 
defendant  company  many  years,  and  were  familiar  with  every 
part  of  the  road  on  which  their  train  was  running  at  the  time 
of  the  accident.    They  knew  where  all  the  cuts  were,  and,  from 
their  experience  and  observation  in  railroading,  were  aware  that 
tlie  greatest  obstructions  created  by  the  snowstorm  would  be 
found  in  them.     It  may  be  conceded  that  they  did  not  know 
the  exact   location  and  size  of  every  snowdrift  they  would 
have  to  remove  or  cut  a  way  through  in  opening  the  road. 
I'his  was  information  which  could  only  be  obtained  in  the 
prosecution  of  the  work  for  which  they  were  sent  out.     All 
that  we  have  said  in  reference  to  the  knowledge  of  the  train- 
men generally  is  especially  applicable  to  Derr,  who<  was  an 
engineer  on  the  Easton  and  Amboy  division  of  the  road  for 
four  years.    It  will  thus  be  seen  that  the  risks  involved  in 
the  work  of  opening  the  road  were  intelligently  assumed  by 
liirn.     In  order  to  recover  in  this  action  it  was  necessary  for 
the  appellant  to  show  negligence  on  the  part  of  the  defendant 
conipany  in  connection  with  this  work,  and  as  she  has  failed 
to  submit  evidence  which  warrants  an  inference  of  such  negli- 
gence, the  nonsuit  must  be  sustained. 

The  specifications  of  error  are  overruled. 

Judgment  affirmed. 
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NxoLTOKKCB— Ekgoykrt  lOB  Injxtbt  RsciirxD  nr  Anothie  Stati.^ 

There  can  be  no  recovery  in  one  state  for  injury  received  through  negligenot 

Jn  another,  nnlcM  the  infliction  of  the  injury  is  actionable  nnder  the  law  of 

^he  state  where  it  is  eaatained:  Alabama  etc  B.  B.  Co.  ▼.  CarroU^  97  Alftt 

128,  ante  163^  and  note  with  the  cases  collected;  but  if  the  statutes  of  an- 

-  x>ther  state  give  a  right  of  action  for  injuries  to  the  person,  whether  they 

instantaneously  result  in  death  or  not,  and  declare  that  the  right  shall  sur- 

▼iT6  to  the  executor  or  administrator,  an  action  may  be  maintained  by  the 

ladministrator  in  this  state  for  injuries  suffered  in  the  other  by  his  intestate 

trom  the  negligence  of  a  railway  corporation,  and  resulting  in  death,  if  the 

decedent  was  domiciled  in  this  state  at  the  time  of  his  injury  and  death: 

Jfiggiru  ▼.  Central  New  England  He.  R.  R,  (7a,  165  Mass.  176;  81  Am.  St. 

S«p.  544,  and  note.    See  further  on  this  subject  the  extended  note  to  AUM 

T.  HuntingUm,  14  Am.  St  Bep.  35a 


Herman  v.  Somers. 

[108  PmUBTLVAMXA  SlATB,  421] 

ViirroE  Am  Vkmdek — Coyxnant  tor  Marketabli  Tftlk. — A  eovenant 
in  a  contract  for  the  sale  of  land  that  the  property  is  "  to  be  free  from 
all  liens  and  encumbrances*'  and  the  purchase  money  is  "  to  be  refunded 
if  title  should  not  prove  good  on  examination  of  records,  or  cannot  b« 
made  good,"  is  equivalent  to  a  covenant  to  convey  a  good  marketable  title. 

Tkndob  and  Vkndie — Marketabls  Title  in  eqnity  is  one  in  which  there 
is  no  doubt  involved  either  as  to  matter  of  law  or  fact.  If  there  is  oolor 
of  outstanding  title  which  may  prove  substantial,  though  there  is  not 
enough  in  evidence  to  enable  the  chancellor  to  say  so,  a  purchaser  is  not 
compelled  to  take  it  and  encounter  the  hazard  of  litigation. 

TxNDOR  and  Vkndrk— Marketabls  Title— RRaoissiON  of  Ck)NTRAOT  ov 
Purchase. — A  vendee  may  rescind  his  contract  for  the  purchase  of  land 
when  he  is  entitled  to  a  marketable  title  and  the  vendor  acquired  the 
land  at  sheriff's  sale  while  the  vendor's  husband  fraudulently  procured 
Euoh  sale  to  defeat  the  rights  of  the  real  owners  who  had  recovered  a 
judgment  in  ejectment  against  him  and  had  conveyed  to  third  persons* 

Action  to  rescind  a  contract  for  the  purchase  of  land  and 
to  recover  from  the  defendants  as  agents  of  James  and  Ellen 
Leach,  the  vendors,  the  purchase  money  paid  under  the  con- 
tract. James  Leach  never  had  any  legal  title  to  the  land. 
Mary  Johnston,  from  whose  administrator  he  had  purchased 
it  in  1882,  had  a  life  estate  only.  Mrs.  Johnston's  first  hus- 
band, Robert  Calhoun,  died  intestate  seised  of  the  land,  leav- 
ing a  son  since  dead  from  whom  Mrs.  Johnston  is  alleged  to 
have  inherited.  The  collateral  heirs  of  said  Calhoun  brought 
•ejectment  against  Leach  in  1884,  and  recovered  judgment. 
In  December,  1885,  one  of  said  ejectment  plaintiffs  obtained 
partition  of  the  land,  and  it  was  sold  to  Robert  Smith  and 
JE.  Kelly,  and  this  title  is  still  outstanding.    In  March,  1888| 
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the  city  of  Allegheny  filed  a  lien  against  Leach  for  the  cost 
of  a  sewer,  and  proceeded  to  sell  the  land  on  September  7^ 
1888.  At  this  sal^  Ellen  Leach,  the  wife  of  James  Leach, 
was  the  purchaser  for  the  sum  of  three  hundred  and  twenty- 
five  dollars.  After  the  costs  had  been  collected  the  balance  of 
the  purchase  money  was  distributed  to  said  Leach,  who  had 
originally  furnished  the  purchase  money  to  his  wife.  Said 
lien  sale  was  procured  by  Leach  in  collusion  with  the  city 
with  fraudulent  intent  to  cut  ofifthe  title  of  the  Calhoun  heirs, 
and  objections  to  such  sale,  and  to  an  acknowledgment  of  the 
deed  executed  in  pursuance  thereof,  were  filed  by  them,  and 
supported  by  affidavit  showing  that  Mrs.  Leach  had  full 
knowledge  of  their  suit  in  ejectment  and  proceedings  there* 
under.    Judgment  for  plaintiff.    Defendants  appealed^ 

/.  C.  DickeUf  for  the  appellants. 
C,  W,  Dahlinger^  for  the  appellee. 

**''  Per  Curiam.  According  to  express  terms  of  the  con- 
tract of  sale,  the  property  was  *'  to  be  free  from  all  liens  and  en- 
cumbrances," and  the  hand  money  was  ''  to  be  refunded  if 
title  should  not  prove  good  on  examination  of  records,  or  can- 
not be  made  good."  **®  This  is  equivalent  to  a  covenant  to 
convey  a  good  marketable  title.  In  equity  a  marketable  title 
is  one  in  which  there  is  no  doubt  involved,  either  as  to  matter 
of  law  or  fact:  Dalzell  v.  Craufordj  1  Parsons,  Equity  Cases, 
45;  Nicol  v.  Carr,  35  Pa.  St.  382;  Swayne  v.  Lyon,  67  Pa. 
St.  439.  In  Speakman  v.  Forepaugh,  44  Pa.  St.  373,  it  was 
said:  '^  Every  title  is  doubtful  which  invites  or  exposes  the 
party  holding  it  to  litigation.  If  there  be  color  of  outstand- 
ing title  which  may  prove  substantial — though  there  is  not 
enough  in  evidence  to  enable  the  chancellor  to  say  so — a  pur* 
chaser  will  not  be  held  to  take  it  and  encounter  the  hasard  of 
litigation."  The  testimony  in  this  case  is  quite  sufficient  to 
bring  it  within  the  principle  recognised  in  these  cases,  and 
hence  there  was  no  error  in  affirming  plaintiff's  first,  second, 
and  third  points,  or  in  charging  the  jury  as  requested  in  bis 
fourth  point,  that,  under  the  law  and  evidence,  the  title  to  the 
property  in  question  was  not  marketable,  and  tiieir  verdict 
must  be  for  the  plaintiff;  nor  was  there  any  error  in  refusing 
to  affirm  defendants'  first  and  second  points,  or  in  charging 
the  jury  as  complained  of  io  the  seventh  specification.  Neither 
of  the  specifications  of  error  is  sustained. 

Judgment  affirmed.  « 
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Vendor  and  Purchaskh^Marsstablb  Titul— A  marketable  title  ii 
-one  that  ie  free  from  reaaonable  doubt,  one  that  is  free  from  enonmbranof 
«nd  defects:  Vaughi  w.  WUliarM,  120  N.  Y.  253;  17  Am.  St  Rep,  634^  and 
oote;  Hedderi^  w.  JokMon^  42  Minn.  443;  18  Am.  St.  Rep.  621.  A  mar* 
iketable  title  is  one  which  can  be  sold  to  a  reasonable  parchaser,  or  moit* 
^ai^ed  to  a  person  of  reasonable  pmdenoe:  Jfoore  ▼.  WiiUamM,  116  N.  T. 
Wdt  12  Am.  St.  Rep.  844,  and  note.  Bee,  also^  Turner  ▼.  MeDonaidt  76 
OsL  177;  9  Am.  St  Rep.  189. 

VkNDOB    and    FaRGSASKR^DKFKOn  IN  TiTLB— RlSOlBSION.— If   at   the 

time  of  the  contract  for  the  sale  of  land  the  vendor  cannot  convey  a  perfect 
title  because  of  an  ontstanding  defect  unknown  to  the  Tendee,  the  latter 
enay  rescind  the  contract:  J\tdxr  ▼.  Woods,  12  Johns.  160;  7  Am.  Dea  805; 
Hudson  ▼.  Waatf  11  Johns.  525;  6  Am.  Dee.  892,  If  a  Tendor  faila  for  a 
great  len^^th  of  time  to  make  title  aooording  to  bis  boud,  the  purchaser  may 
«oe  in  equity  for  a  rescission  of  the  contract:  Humble  w,  Hifd^eon^  3  A.  K« 
Marsh.  4(38;  13  Am.  Deo,  195.  See  further  the  note  to  Eamjpkm  T.  Sfed^ 
-tmagU^  11  Am.  Deo.  709. 
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SfAUCIOOB   PROSKCOnON— PkOBABLB  CAU8B-*-BfTRD«N    OV   PROOV.^II  COO 

aeeused  of  crime  is  discharged  by  the  examining  magistrate  and  bringa 
aa  action  for  malieiona  preoecRtion  against  the  proeeontor  the  burden  of 
proving  probable  canse  is  on  the  latter. 

liAuaiova  Probsoution— Malior  and  Probablr  Cavsr  Whrn  Quttnov 
TOR  JvRT. — If  in  an  action  for  malicious  proeeeution  plaintiff's  OTidenoo 
shows  malice  and  want  of  probable  oanee^  while  defendant's  OTidenoo 
ahows  dirsctly  the  contrary,  the  jnrymea  are  the  sole  judges  cl  the 
eredibili^  to  be  attached  to  the  erideooe  as  introduced,  and  they  should 
be  so  inatructed  by  the  court 

Haucious  Prosrcotion — ^ADVicn  ov  Counsri.  which  constitutes  a  defense 
to  an  action  for  malielous  prosecution  most  rest  on  an  honest  and  full 
preeentatioQ  to  eounsel  of  all  the  facts  within  the  knowledge  of  the 
prceeeotor,  er  which  he  has  reasonable  ground  for  believiug  he  is  able 
to  prove.  An  incomplete  and  unfair  statement  warrants  an  inference 
that  the  advice  was  sought  as  a  mere  cover  for  the  proeecution,  and  an 
opinion  based  on  snch  statement  is  an  unsatisfactory  reply  to  OTidence 
of  malice  and  want  of  probable  cause. 

Haucioui  PiiQeK;innoN— Lboal  Adviqb  as  Drtknsr. — Legal  advice  aought, 
reoeivedy  and  acted  upon,  after  a  truthful  and  fair  statement  of  the  facta 
as  understood  by  the  prosecutor,  is  a  defense  to  an  action  for  malicioua 
prosecution.  It  is  available  when  the  plaintiff  lias  made  a  Tprimafade 
case  of  malioe  and  want  of  probable  cause,  bat  it  ia  an  affirmative  do- 
foBsa,  and  the  burden  of  proving  it  is  on  the  defendant. 

llAUOioim  PRosiounoN^ADYiaB  or  Couksil  ab  Drtrnsr. — Any  evasioa 
or  concealment  by  the  prosecutor  in  his  statement  of  the  case  to  his 
eounsel  upon  which  the  proseoation  is  founded,  or  any  failure  on  hb 
part  to  make  a  full  disclosare  of  the  facts  within  his  knowledge  con* 
oeraing  it,  deprives  him  of  the  protection  which  legal  advioa  foanded 
«pon  an  honeet,  fair,  and  full  presentation  of  the  case  affords  when  ho 
Is  sued  for  malicious  prosecution. 
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0.  L.  Halsey^  for  the  appellant 

Q.  A.  Oate$^  for  the  appellee. 

»*•  McCoLLUM,  J.     On  the  80th  of  December,  1889,  Charles 
W.  Tammany,  appellant,  made  an  information  before  an  alder- 
man of  the  city  of  Wilkee-Barre,  in  which  he  charged  Locinda 
Barhight,  appellee,  with  the  larceny  of  certain  property  be- 
longing  to  him,  to  wit:  *'One  cupboard  and  about  twenty^five 
yards  of  carpet  of  the  value  of  about  thirty  dollars."    A  war* 
rant  was  issued  on  which  the  appellee  was  arrested   and 
brought  before  the  magistrate  the  same  day.     As  the  appel- 
lant was  not  present  the  hearing  was  postponed  and  the  ap» 
pellee  committed  to  the  county  prison,  where  she  was  detained 
three  days,  when  she  was  again  brought  before  the  magistrate^ 
and,  as  appears  by  his  record,  was  "  discharged  for  want  of 
sufficient  evidence."    The  appellee  then  brought  this  action 
against  the  appellant  for  malicious  prosecution,  and  recovered 
a  judgment  against  him  in  the  court  below  for  one  hundred 
dollars,  from  which  he  appealed.    It  is  not  necessary,  in  this 
opinion,  to  refer  in  detail  to  the  evidence  introduced  by  the 
appellee  to  sustain  her  averment  that  the  prosecution  against 
her  was  instituted  by  the  appellant  maliciously  and  without 
probable  cause,  or  tomake  a  like  reference  to  the  evidence 
submitted  by  him  in  answer  to  it.    All  the  specifications  of 
error  are  founded  on  the  instructions  to  the  jury,  and  if  these 
were  adapted  to  the  evidence  in  the  case  and  in  accord  with 
the  well-settled  principles  which  govern  actions  *^  of  this 
character,  the  judgment  must  be  affirmed.     The  instructions 
in  relation  to  the  burden  of  proof  were  in  harmony  with  these 
principles  and  such  as  were  demanded  by  the  evidence.     The 
proceedings  before  the  magistrate  cast  upon  the  appellant  the 
burden  of  showing  probable  cause  for  charging  the  appellee 
with  the  crime  of  larceny,  and  what  was  said  in  reference  to 
this  burden  by  the  learned  judge  of  the  court  below,  in  his 
general  charge  and  his  answers  to  the  points  submitted  to 
him,  were  directly  in  line  with  the  decisions  of  this  court 
When  one  accused  of  crime  has  been  discharged  by  the  ex* 
amining  magistate,  and  brings  an  action  for  malicious  prose- 
cution against  the  prosecutor,  the  burden  of  proving  probable 
cause  is  on  the  defendant:  Smith  v.  Ege^  52  Pa.  St.  419;  Orr 
V.  SeUer^  1  Pennyp.  445;  Bemar  v.  DurUap^  94  Pa.  St.  329, 
There  is  no  substantial  ground  for  the  complaint  that  the 
charge  was  inadequate.     The  principles  governing  the  action 
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were  clearly  and  correctly  etated  in  it.  But  the  evidence 
submitted  by  the  appellee  showed  that  the  prosecution  was 
malicious  and  without  probable  cause,  while  the  evidence 
submitted  by  the  appellant  showed  the  existence  of  probable 
cause,  and  the  absence  of  malice  on  his  part.  This  conflict* 
ing  testimony  was  for  the  consideration  of  the  jury,  and  what 
the  learned  judge  said  in  reference  to  it  amounted  to  an  in- 
struction that  if  the  facts  were  as  claimed  by  the  appellee  the 
verdict  should  be  in  her  favor,  and  if  they  were  as  claimed 
by  the  appellant  it  should  be  against  her.  This  instruction 
was  quite  as  intelligible  to  the  jury  as  if  the  learned  judge  had 
said  that  the  testimony  on  the  part  of  the  appellant  showed 
that  there  was  probable  cause  for,  and  no  malice  in,  the  prose- 
cution,  or  that  the  testimony  on  the  part  of  the  appellee  showed 
that  there  was  malice  in  it  and  a  want  of  probable  cause  for  it. 

The  instruction  in  relation  to  the  advice  of  counsel  was  a 
lucid  statement  of  the  law  upon  the  subject.  It  was  for  the 
jury  to  determine  from  the  evidence  whether  the  appellant 
had  in  good  faith  laid  before  his  professional  adviser  all  the 
facts  within  his  knowledge  in  respect  to  the  alleged  appropri- 
ation of  his'^property  by  the  appellee,  and  whether  in  prose- 
cuting her  for  it  he  honestly  followed  advice  founded  upon 
information  so  communicated  by  him.  It  was  not  for  the 
court,  upon  the  evidence  in  this  case,  to  say  that  he  had  done 
so.  Advice  so  sought,  received,  **^  and  acted  upon^  consti- 
tutes a  defense  to  an  action  for  malicious  prosecution. 

It  is  available  when  the  plaintifif  has  made  a  prima  facie 
showing  of  a  concurrence  of  malice  and  want  of  probable 
cause  in  the  prosecution,  but  it  is  an  affirmative  defense,  and 
it  lies  on  the  party  who  sets  it  up  to  establish  it  by  his  own 
or  other  testimony.  Any  evasion  or  concealment  by  the  pros- 
ecutor in  his  statement  of  the  case  to  his  counsel,  or  any  fail- 
ure on  his  part  to  make  a  full  disclosure  of  all  the  facts  within 
his  knowledge  concerning  it,  will  deprive  him  of  the  protection 
which  advice  founded  upon  an  honest,  fair,  and  full  presenta- 
tion of  the  case  affords.  An  incomplete  and  unfair  statement 
warrants  an  inference  that  the  advice  was  sought  as  '*a  mere 
cover  for  the  prosecution,  and  an  opinion  based  on  such  state- 
ment is  an  unsatisfactory  reply  to  evidence  of  malice  and 
want  of  probable  cause.  The  legal  advice  which  constitutes 
a  defense  to  an  action  for  malicious  prosecution  must  rest  on 
an  honest  and  full  presentation  to  counsel  of  all  the  facts 
within  the  knowledge  of  the  prosecutor,  or  which  he  has  rea- 
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eonable  gronnd  for  believing  he  is  able  to  prove.  In  thiBcaBO 
the  appellant  testified  that  the  advice  was  obtained  on  his 
statement  that  the  appellee  bad  his  property  and  denied  hav- 
ing it.  His  counsel  testified  that  the  appellant  gave  him  to 
understand  that  she  had  fraadolently  taken  it,  and  that  his 
advice  to  prosecute  for  larceny  was  based  on  the  theory  that 
she  had  stealthily  possessed  herself  of  the  property  and  de- 
nied  possession  of  it.  The  undisputed  evidence  was  that  the 
appellee  bought  the  property  of  her  daughter  and  openly  took 
possession  of  it.  In  view  of  this  evidence,  and  the  further  fact 
that  the  conduct  of  the  appellant  was  at  least  consistent  with 
a  purpose  on  his  part  to  use  criminal  process  against  the  ap- 
pellee as  a  means  of  compelling  payment  of  the  alleged  bal- 
ance due  from  her  daughter  on  the  so-called  lease,  it  was 
certainly  pertinent  for  the  jury  to  inquire  whether  the  advice 
was  obtained  upon  a  truthful  and  fair  statement  of  the  faets 
as  he  understood  them. 

The  specifications  of  error  are  overruled. 

Judgment  affirmed.  

Miuoiovs  Peosbootion—Pbobablb  Gauss— Bobdbh  of  Paoor.— TIm 
burden  of  proof  of  probable  eanae  mvet  be  Msmned  bj  the  defendant  if  the 
plaintiff  was  tried  and  acquitted  of  the  offense  charged:  Lun^fML^,  Z^fefrfcl, 
«8  Ala.  SSft;  JO  An.  Si.  Rep.  79,  aod  nota.  Having  pleaded  jmt^mtion. 
the  burden  of  proof  ie  apon  the  defendant  that  he  acted  upon  probable 
eauae:  SMeff  ¥•  iyajr,  44  Ia.  Abb.  S3S.  The  burden  of  proof  oannot  be 
shifted  from  the  plaintiff  to  the  defendant  by  a  geneial  traTerse,  or  by  a 
•pecific  plea  denying  malice  and  averring  faota  showing  probabla  caaaas 
lAtmi  ▼.  Hu^,  91  Ky.  279. 

Malicious  PBcnocnoa^MAUaa  amd  Pbobablb  Gausb— Whbh  Qcna- 
noif  FOB  JoBT. — ^In  an  aetion  for  malieiona  prosecutioDy  whether  the  prooii 
established  the  facts  relied  upon  as  constituting  probable  cause,  is  a  qaes* 
tion  for  the  jury:  Mahaffey  v.  Bpers,  161  Pa.  St.  92}  Ovrley  t.  Tomkhu,  17 
€oL  437;  Liohey  ▼.  March,  165  Pa.  St.  466;  BaU  t.  MwU»,  93  CbL  222; 
27  Am.  St.  Rep.  174,  and  ^tfU;  extended  Bote  to  Mom  t.  Hiaoom,  26  Abl  St. 
Rep.  14U143. 

Mauoious  PBOBBGirTiov.— Adtiob  or  CouMaBL  AS  A  Dkfbitsb:  Sea  the 
extended  note  to  Bou  ▼.  Hixon,  26  Am.  St.  Hep.  I43>l4a  In  a  malicioaa 
prosecution,  where  the  defendant  has  laid  all  the  facts  before  eonnael,  and 
has  acted  in  good  faith  upon  the  advice  given,  thia  axonevBtes  hiin  from 
liabiUtyt  Admm  ▼.  Bi^bmeU,  126  Ind.  210;  22  Aak  St.  Rep.  676,  and  note; 
Jackmm  v.  Li$mkHfU>n.  47  Kan.  396;  27  Am.  St.  Repi  300,  aud  note;  Ne^rM 
▼.  Bodeminiki,  144  111.  83;  Perry  v.  Suiter,  92  Mich«  72.  Advioe  by  a  prcee- 
cuting  attorney  based  upon  false  statements  of  the  defendant  Is  no  defisBse 
in  a  suit  for  malicious  proseention:  Peten<m  v.  TWer,  69  lAUku  9S0.  A  de- 
fendant wha  nadertakea  to  overcome  the  pretomptton  of  malioi  by  ahovring 
that  he  consulted  eonnsel  before  undertaking  the  pneesntion,  mnat  also 
ahow  that  he  fally  and  fairly  stated  hii  whole  case  to  tha  caunael:  XeoAiy 
▼.  iloro^  165  Pa.  St.  468;  McClqfer^  v.  Philp,  161  Pa.  St  86. 
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Taylor  u  Bkll. 

[168  TvmSKYLYAHlA  STATB,  661] 

^ILL8— C6]f8TR0cnoN  Of  DxYiSK — LiFB  EsTATB  OR  Frs. — A  teflUmeiitary 
deriae  m  followi:  "  to  my  beloved  wife  I  ftllow  the  use  as  she  may  deem 
beat  tlie  reaidne  of  my  estate  for  her  owa  advaotage,  and  at  her  death, 
if  any  of  it  r«mMn,  to  be  equally  divided  between  my  three  children/' 
followed  by  a  provision  in  the  will  that  the  residuary  real  estate  devised 
to  the  wife  is  subject  to  sale  for  the  payment  of  the  testator's  debts,  if 
that  should  be  necessary,  in  preference  to  the  sale  of  real  estate  devised 
to  one  of  the  children,  vests  in  the  testator  s  widow  only  a  life  estate  in 
the  reaidoary  realty  devised  to  her. 

J.  N.  Bani$^  for  the  appellant. 

D.  B.  Taylor  and  S.  Af.  Jach^  for  the  appellee. 

**>  Gexbn,  J.  The  clauae  in  the  will  of  Robert  C.  Taylor 
tinder  which  his  widow,  the  present  plaintiff,  olaime  title,  is 
in  these  words,  '^  To  my  beloved  wife  I  allow  the  use  as  she 
may  deem  best  the  residue  of  my  estate  tor  her  own  advan« 
tagpy  and  at  her  death,  if  any  of  it  remain,  to  be  equally  divided 
l)etween  my  three  children,  Alexander,  John,  and  Alice.'' 

Upon  a  careful  examination  of  the  rather  numerous  de- 
cisions upon  this  class  of  cases,  we  feel  constrained  to  differ 
with  the  learned  judge  of  the  court  below,  and  to  hold  that 
ihe  interpretation  of  this  will  is  controlled  by  our  rulings  in 
FoUweiler's  Appeal,  102  Pa.  8t  581,  which  it  closely  resem- 
Ues,  Cox  T.  Sims,  125  Pa.  St  522,  and  cases  kindred  to  them. 
In  FoUweiler's  Appeal  the  residuary  clause  of  the  will  gave 
ihe  whole  residue  of  the  estate  to  the  widow,  '*  to  keep  and 
«njoy  during  her  lifetime,  and  after  her  death  what  shall  be 
left  shall  be  divided  equally,  my  heirs  and  her  heirs,  share 
#nd  share  alike."  The  right  *'  to  keep  and  enjoy  during  her 
lifetime"  and  the  right  '*to  use  as  she  may  deem  best  for  her 
-own  advantage,"  terminable  at  her  death,  are  practically 
identical  in  any  legal  sense,  as  they  ore  in  a  merely  physical 
«ense.  We  can  see  no  difference  between  *^*  them  in  con- 
aidering  what  was  the  character  of  these  two  defined  rights 
in  these  two  cases.  In  all  other  respects  these  two  testamen- 
iary  grants  are  precisely  alike.  There  was  no  power  of  alien- 
ation or  testamentary  disposal  conferred  upon  the  widow  in 
either  case.  There  was  an  express  limitation  over  in  both 
cases,  and  the  devisees  in  remainder  in  both  take  their  title 
directly  from  the  testator  under  the  same  will,  and  the  same 
clause  of  the  will,  in  each  case,  which  creates  the  life  interest 
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of  the  widow.  So  far  as  any  implication  of  a  fee  in  the  widow 
ariBes  out  of  the  grant  of  the  right  to  ''  keep  and  enjoy"  in  the* 
one  case,  and  '*  to  use  as  she  may  deem  best  for  her  own  ad- 
vantage''  in  the  other,  there  is  no  dififerenca  Both  these 
rights  end  with  the  life  of  the  widow,  the  one,  by  expreea 
limitation  ''during  her  lifetime"  and  the  other  by  the  devise 
over  **at  her  death"  to  designated  devisees. 

In  the  FoUweiler  case  the  ultimate  words  were,  "and  after 
her  death  what  shall  be  left  shall  be  divided  equally,  my 
heirs  and  her  heirs,  share  and  share  alike.*'  In  the  present 
case  these  words  are,  ''and  at  her  death,  if  any  of  it  remain,, 
to  be  equally  divided  between  my  three  children,  Alexander, 
John,  and  Alice."  No  larger  implication,  as  to  the  estate  of 
the  widow,  arises  in  the  one  case  than  in  the  other.  We 
think  clearly  the  two  cases  are  precisely  similar  in  all  essen- 
tial  particulars.  In  delivering  the  opinion  in  the  FoUweiler 
case,  Mr.  Justice  Trunkey  said:  "  Primarily  the  land  is  given 
to  her  'to  keep  and  enjoy  during  her  lifetime.'  The  will  works 
no  conversion.  The  executors  are  not  authorized  to  sell  the 
land  under  any  circumstances;  and  no  power  to  dispose  of  it 
is  given  to  the  life  tenant  After  her  death  it  is  given  to  the 
testator's  heirs  and  his  wife's  heirs,  share  and  share  alike,  and, 

as  already  remarked,  the  heirs  of  each  are  collateral 

No  case  has  been  cited  by  the  able  counsel  for  the  appellant 
which  can  be  wrested  into  a  precedent  for  construing  the  lan« 
guage  of  this  will  to  vest  a  fee  in  her."  All  of  this  language 
is  precisely  applicable  to  the  case  at  bar,  and  in  our  judgment 
disposes  of  the  present  contention.  There  is  this  difference 
in  favor  of  the  ruling  in  this  case.  Under  the  will  of  plain* 
tiff's  testator  the  residuary  real  estate  devised  to  the  widow 
Is  subject  to  be  sold  for  the  payment  of  debts,  if  that  should 
be  necessary,  in  preference  to  selling  the  other  real  estate 
which  was  devised  to  the  testator's  daughter  Alice.  The  wili 
says:  ''If  it  be  necessary  *^^  to  pay  my  debts,  and  the  amount 
above  devised  to  my  mother  ($1,000),  that  my  real  estate 
will  need  to  be  sold,  that  that  is  devised  to  Alice  shall  be  re- 
served for  her."  So  that  it  is  clear  the  testator  did  not  intend 
that  an  unqualified  fee  should  pass  to  the  widow  under  the 
grant  to  her  of  a  right  to  use  the  land  for  her  own  best  ad« 
vantage. 

The  case  of  Cox  v.  Sims,  125  Pa.  St.  522,  decided  in  1889» 
followed  FoUwetUf^M  Appeal^  102  Pa.  St.  581,  and  was  dis* 
posed  of  upon  the  same  line  of  reasoning.     The  words  of  the 
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will  in  that  case  are  a  little  stronger  in  favor  of  a  life  estate^ 
only,  in  the  wife,  than  in  either  the  Follweiler's  case,  or  in 
this.  But  the  language  from  which  it  was  claimed  that  a  fe& 
should  be  implied  in  the  widow  was  rather  stronger  in  then^ 
than  here.  The  will  gave  the  widow  the  whole  of  the  residue,, 
real  and  personal,  just  as  here,  '*  to  have  and  to  hold  the  sam& 
for  and  during  the  whole  period  of  her  natural  life,  and  from 
and  immediately  after  the  death  of  my  said  wife  all  theprop-^ 
erty  hereby  devised  or  bequeathed  to  her  as  aforesaid,  or  sa 
much  thereof  as  may  remain  unexpended,  I  give,  devise,  and 
bequeath  unto  my  beloved  children,"  naming  them.  It  waa 
claimed  that  the  widow  took  a  fee  under  the  implied  power 
to  expend  the  principal,  but  we  held,  reversing  the  court  be* 
low,  that  the  words  were  used  in  describing  the  devise  over 
to  the  children,  and  not  describing  the  widow's  estate,  and 
that  they  were,  at  any  rate,  only  applicable  to  the  personal 
estate,  as  was  held  in  Foz*$  Appeal^  99  Pa.  St  882,  and  ia 
FoUweUer^B  Appeal^  102  Pa.  St.  681,  and  that  no  power  of  sal& 
was  given  to  the  widow.  All  these  features  concur  in  th» 
present  case  and  control  its  decision. 

There  are  a  number  of  decisions  upon  this  general  subject,, 
most  of  which  are  cited  either  in  the  opinion  of  the  learned 
court  below,  or  in  the  argument  of  counsel  for  the  appellee^ 
which  seem  to  support  the  contention  of  the  appellee,  but 
they  will  be  found,  upon  careful  examination,  to  be  based  upon 
the  presence  of  a  power  to  sell,  or  to  dispose  of,  the  property 
in  the  will  creating  the  estate.  We  are  saved  the  necessity 
of  reviewing  them  in  detail  by  the  circumstance  that  thia 
work  has  beein  very  recently  and  exhaustively  done  by  our 
brother  Williams  in  an  elaborate  opinion  in  the  case  of  Boyl& 
T.  Boyle,  152  Pa.  St  108,  34  Am.  St  Rep.  629,  in  which  tb& 
widow's  right  to  a  fee  was  sustained.  The  distinctions  which 
divide  the  cases  are  most  carefully  presented,  ^^^  so  that  it 
is  not  at  all  difficult  to  determine  to  which  class  a  given  cas& 
belongs.  In  the  present  case  the  widow  has  the  right  to  U8& 
the  residuary  estate  as  she  may  deem  best  for  her  own  advan* 
tage.  This  would  entitle  her  to  an  absolute  estate  in  the  per* 
sonalty,  because  it  includes  a  power  of  disposition,  but  under 
the  decisions  above  cited  it  gives  her  only  a  life  estate  in  th& 
realty,  with  no  power  of  sale  or  other  disposition.  That  being 
80  the  plaintiff  cannot  make  a  good  title  to  the  defendant,  and 
the  defendant  is  not  bound  to  accept  the  deed  tendered  or  to 
pay  the  purchase  money. 
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The  judgment  is  reversed,  and  judgment  is  now  entered 
under  the  case  stated  in  fayor  of  the  defendant  with  costs. 


Dxvian— ComravBD  ie  Vnr  Lm  Estati  or  Wn&^If  a  win  giTse  and 
^•▼iMs  to  the  iestator'i  wif«  all  kit  propArty,  with  pow«r  to  aell  or  immitoj 
the  lanie  u  ihe  may  aeo  fit^  bat  doolarea  that  whateTor  ramaina  after  bar 
^eath,  not  ipeoifioally  dispoeed  of  bj  her,  ia  to  be  oaed  for  the  benefit  off  lila 
ohildren,  anoh  will  Teata  fai  her  an  aetata  for  life  with  the  power  to  oooTej 
by  deed:  Keml  ▼.  Mmritom,  163  Maaa.  187s  S6  Aik  S*.  Bepu  Sift.  Sea 
▼.  Ladd,  153  Maai.  126;  86  Am.  St.  Bep.  614^  and  note;  Lanm  ▼• 
78  Wia.  800;  23  Abb.  St  Bap.  iOi,  and  note^  with  the  eaaia  ooUaoled. 


OASES 


SUPREME   COXJET 

09 

WASHINGTON. 


Lombard  Investment  Company  t;.  Garter. 

(7  WiBHiMOioir,  4] 

Btatutb  ov  FbaudB'Aorsxmxiit  tor  Sali  ov  LAirD8.^A  letter  from  » 
general  land  agent  of  a  railroad  oompany  to  a  aettler  npon  its  land* 
annring  him  that  if  be  U  the  firat  settler  thereon,  oontinnea  to  reside 
upon  and  improve  nich  land  until  it  ehall  be  offered  for  sale,  he  will  be 
entitled  to  the  fint  priTilege  of  purchase  at  an  appraised  Taloation  to 
be  fixed  without  referenoe  to  the  improvements,  does  not  constitute  a 
▼slid  contract  for  the  conveyance  of  the  land  which  can  be  specifically 
enforced,  althongh  the  condition  as  to  settlement  and  improvement  has 
been  fnlly  complied  with. 

Crow  and  Richardson^  for  the  appellant, 

Fentonj  Hsnley  ar^  Finton^  and  C  F.  Bachu,  for  the  re- 
tpondentg. 

^  Stiles,  J.  This  action  was  brought  to  foreclose  two 
mortgages  upon  certain  land  in  Spokane  county.  These 
mortgages  were  executed  by  Lemuel  0.  Carter  and  wife,  on 
the  twenty-fifth  day  of  September,  1889,  at  which  date  the 
mortgagors  had  received  from  the  Northern  Pacific  Railroad 
Company,  then  the  owner  of  the  land,  a  contract,  in  writing, 
to  convey  it,  in  consideration  of  the  sum  of  six  hundred  and 
thirty-five  dollars,  over  five  hundred  dollars  of  which  was 
paid  upon  the  delivery  of  the  contract,  and  the  balance  of 
which  was  paid  by  the  appellant  in  this  ^  action  out  of  the 
money  loaned  to  Carter  and  wife.  Pursuant  to  the  contract 
made  with  Carter,  the  Northern  Pacific  Railroad  Company 
executed  and  delivered  its  deed  for  the  land  in  question, 

861 


$62  Lombard  Investmxnt  Co.  v.  Cabteb.        [Wash. 

ivhich  was  delivered  to  Carter,  and  filed  for  record  in  tli» 
auditor's  office  of  Spokane  coanty,  February  10,  1890. 

The  respondents  Strong  and  wife  defended  against  the  pro- 
posed foreclosure  by  an  allegation  contained  in  a  cross-coin* 
plaint,  that  on  the  twenty-first  day  of  April,  1884,  they  had 
•entered  upon,  and  taken  possession  of,  the  premises  in  con* 
troversy,  by  consent  and  permission  of  the  Northern  Pacific 
Railroad  Company,  and  that  immediately  thereafter  they 
•commenced  to  make,  and  did  make,  valuable  improvements 
thereon;  and  by  the  further  allegation  that  on  or  about  the 
eighteenth  day  of  October,  1884,  while  still  in  the  posses- 
«ion  of  the  premises,  Strong  entered  into  a  written  contract 
with  the  Northern  Pacific  Railroad  Company,  wherein  it  was 
agreed  between  the  parties  that  if  Strong  continued  to  reside 
V]X>n  and  improve  the  land  until  the  same  should  be  ofiTered 
for  sale  by  the  company,  Strong  should  then,  and  in  that 
event,  be  entitled  to  the  first  privilege  of  purchasing  the  land 
from  the  Northern  Pacific  Railroad  Company,  at  the  then 
"Valuation,  exclusive  of  the  improvements  made  by  him.  The 
cross-complaint  further  showed  that  Strong  and  wife  had  con- 
tinued to  live  upon  the  land,  and  had  made  improvements 
thereon  of  the  value  of  about  one  thousand  dollars.  The 
further  allegations  of  the  cross-complaint  were,  that  the  pur- 
chase made  by  Carter  was  with  full  knowledge  of  Strong's 
possession,  and  of  his  alleged  right  to  purchase,  and  that  the 
appellant  and  Carter  contrived  a  scheme  by  which  the  North- 
ern Pacific  Railroad  Company  was  deceived  into  selling  the 
land  to  Carter;  the  appellant  also  being  alleged  to  have  had 
knowledge  of  the  possession  of  Strong,  and  of  all  the  facts 
relating  to  the  alleged  contract  between  him  and  the  railroad 
<ompany. 

*  We  shall  assume,  for  the  purposes  of  this  decision,  that 
the  cross-complaint  stated  sufficient  facts  for  the  purpose  of 
raising  the  issue  tried  by  the  court,  although  the  terms  of 
the  pleadjng  were  somewhat  indefinite.  We  shall  also  assume 
it  to  have  been  a  proven  fact  that  at  all  times  subsequent  to 
April  21,  1884,  Strong  was  in  the  actual,  open,  and  notorious 
possession  of  this  land,  residing  upon  and  cultivating  it,  until 
after  Carter  had  procured  his  contract  for  the  sale  to  him. 
Under  such  a  state  of  things  it  is  a  well-established  rule  of 
law  that  where  one  is  holding  a  valid  contract  for  the  sale  of 
lands  from  the  owner  thereof,  and  is  in  possession  of  the  land, 
if  a  third  person  takes  the  title  from  the  owner,  he  is  in  posi- 
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tion  to  charge  the  grantee  from  the  owner  with  knowledge  of 
till  his  rights  under  his  contract.  This  proposition  is  not  con* 
troverted  by  appellant,  and  is  held  by  all  the  authorities:  2 
Pomeroy's  Equity  Jurisprudence,  sec.  614. 

The  only  vital  question  in  this  case  then  is,  Did  Strong 
have  a  valid  contract  with  the  Northern  Pacific  Railroad  • 
Company?  To  make  a  contract  for  the  sale  of  lands,  there 
must  be  an  agreement  in  writing,  subscribed  by  the  party  to 
be  charged,  subject  to  the  well-known  exceptions  which  in 
equity  relieve  the  purchaser  from  his  failure  to  obtain  such  a 
contract  in  compliance  with  the  statute  of  frauds.  As  before 
stated,  Strong's  settlement  upon  this  land  was  made  April  21, 
1884,  and  it  was  begun  after  receiving  oral  assurance  from  a 
real  estate  agent  in  the  city  of  Spokane,  who  sometimes  sold 
land  for  the  Northern  Pacific  Railroad  Company  on  commis* 
sion,  that  if  he  should  be  the  first  settler  upon  any  lands  of 
the  Northern  Pacific  Railroad  Company  at  the  time  they  came 
into  market,  the  company  would  deal  with  him  rather  than 
with  any  other  person  choosing  to  buy  that  particular  tract. 
But  this  agent  had  no  authority  to  make  any  contract  with 
the  proposing  purchasers  of  lands  of  the  railroad  company, 
and  his  statement  to  ^  Strong  was  nothing  more  than  a  state* 
ment  of  the  general  policy  of  the  company.  With  this  assur* 
ance,  however,  Strong  went  upon  the  land  and  established  his 
residence  there,  made  certain  improvements,  cultivated  a  por* 
tion  of  the  tract,  and  took  the  crops  which  he  raised.  Subse* 
quently,  and  about  October  8,  1884,  Strong  addresed  a  letter 
to  the  general  land  agent  of  the  railroad  company,  which  is 
not  in  the  record,  but  in  which  it  appears  that  he  made  cer<* 
tain  inquiries  looking  to  a  preference  of  himself  as  a  pur- 
chaser.    In  response  to  that  letter  the  company's  agent,  Paul 

Schulze,  wrote  as  follows: 

"October  18,  1884. 
"  Mr.  Walter  Strong, 

"  Dear  Sir:  Answering  yours  of  the  8th  inst.,  I  have  to 
say  that  if  you  are  the  first  settler  upon  the  northeast  quarter 
of  section  5,  tp.  27  n.,  r.  42  east,  and  if  you  continue  to  re« 
side  upon  and  improve  said  land  until  it  shall  be  ofi'ered  for 
sale,  the  same  being  strictly  agricultural  in  character,  you 
will  be  entitled  to  the  first  privilege  of  purchase  at  the  ap« 
praised  valuation,  which  will  be  fixed  without  reference  to 
your  improvements.  The  mere  fact  that  another  party  has 
written  a  letter  applying  for  the  purchase  of  said  land  does 
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not  in  any  way  affect  yonr  rigbta  in  the  premises.  No  rights 
can  be  acquired  to  lands  of  the  company  not  in  market^  ex- 
cept by  settlement  upon  or  improvement  thereof." 

This  was  the  document  which  Strong  claims  created  a  con* 
tract  between  him  and  the  Northern  Pacific  Railroad  Com*, 
pany  for  the  sale  of  this  tract  of  land,  and  his  contention  is  thai 
this  letter  was  substantially  an  option  given  to  Strong,  which 
option  contained  the  imposition  of  certain  terms,  viz.,  resi- 
dence and  improvement,  upon  the  acoeptance  of  which  by 
Strong,  by  residence  and  improvement,  the'  contract  arose  in 
his  favor  for  the  conveyance.  While,  for  the  sake  of  the  argu- 
ment, it  will  be  fiilly  conceded  that  such  an  option,  when  per- 
formed by  the  party  to  whom  it  is  given,  although  there  may 
be,  under  the  terms  of  the  contract,  no  obligation  on  the 
holder  to  perform  any  of  the  *  conditions  prescribed,  consti- 
tutes a  valid  contract,  when  performed,  and  to  enforce  which 
a  specific  performanee  will  be  decreed,  it  remains  also  true 
that  the  option  must  be  so  definite  and  certain  in  its  terms 
that  it  can  be  enforced  in  the  same  manner  as  an  ordinary 
contract  for  the  sale  of  land.  We  think  it  is  very  evident, 
upon  the  face  of  this  letter,  that  it  was  not  the  intention  of 
the  agent  of  the  railroad  company,  by  it,  to  make  any  contract 
with  Strong  whatever;  but,  even  if  his  intention  had  been 
otherwise,  the  paper  is  totally  wanting  in  several  of  the  neces- 
sary elements  of  such  a  contract.  Treating  improvement  as 
a  condition  to  be  performed  by  Strong,  the  letter  is  totally 
silent  as  to  what  that  improvement  should  be.  It  might  be 
much  or  it  might  be  little,  and  yet,  if  respondent's  contention 
were  recognized,  he  would  be  entitled  to  have  his  conveyance. 
But  the  absence  of  two  absolutely  necessary  items  of  such 
a  contract  from  this  letter,  viz.,  the  price  and  the  terms, 
would  render  it  void  under  all  circumstances.  Besides  which, 
the  time  when  the  contract  was  to  be  performed  was  not 
named,  and  the  letter  itself  shows  that  that  time  was  wholly 
indefinite,  viz.,  when  the  lands  should  come  into  market;  that 
is,  whene<rer  the  Northern  Pacific  Railroad  Company  saw  fit 
to  offer  them  for  sale.  Comparing  this  letter  with  the  con* 
tract  which  was  enforced  in  a  case  which  is  cited  by  respond* 
ents  {Perkins  v.  Hadsell^  50  111.  216),  the  deficiencies  in  the 
present  case  clearly  appear;  and,  had  Carter  never  interfered 
with  the  matter,  Strong  would  have  been  in  no  position  to 
enforce  a  specific  performance  against  the  railroad  company 
when  the  land  was  offered  for  sale,  which  seems  to  have  been 
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some  time  before  Carter  received  his  contract  Strong  had 
the  same  right  to  apply  to  purchase  the  land  that  Carter  didf 
and,  from  the  interest  taken  by  the  railroad  company  in  this 
case,  it  is  more  than  likely  that,  had  Strong's  situation  been 
made  known  to  it  before  it  contracted  *  with  Carter,  it  would 
have  given  the  former  the  preference;  but  it  was  under  no  obIi« 
gation  to  do  so,  and  its  contract  with  Carter  took  it  out  of  its 
power  to  deal  with  Strong  concerning  this  land.  Even  had  the 
railroad  company  chosen  to  recognize  the  correspondence  be* 
tween  its  land  agent  and  Strong  as  a  contract,  the  contract  was 
void  under  the  statute  of  frauds,  and  its  sale  to  Carter  operated 
as  an  election  to  avoid  the  contract,  and  Carter  took  the  title: 
Messmore  v.  CunningJiam^  78  Mich.  623.  It  follows  that  under 
whatever  imputation  the  law  would  throw  upon  the  appellant 
of  knowledge  as  to  Strong's  rights  from  the  fact  that  he  was 
in  possession  of  the  land,  that  knowledge  amounted  to  noth« 
ing  more  than  information  of  a  void  contract,  which  was  in 
DO  way  binding  upon  it.  The  case  seems  to  have  been  tried 
below  Bomewhat^upon  the  same  theories  as  are  cases  where 
priority  of  settlement  upon  public  lands  of  the  United  States 
is  the  deciding  factor  in  suit  to  have  the  government  patentees 
declared  the  trustees  of  the  title  for  the  actual  first  settlers. 
But  all  such  cases  depend  upon  statutes  which  give  the  pri- 
ority of  right  to  the  priority  of  settlement — an  element 
which  is  entirely  wanting  here.  The  general  policy  of  the 
Northern  Pacific  Railroad  Company  regarding  the  disposal  of 
its  lands  was  not  a  law,  and  it  was  in  nowise  bound  until  a 
contract  which  would  have  prevailed  between  private  persons 
was  entered  into. 

It  appears  that  before  this  action  was  commenced.  Strong, 
in  a  suit  in  the  superior  court  of  Spokane  county,  had  ob- 
tained a  decree  requiring  Carter  to  convey  this  land  to  him 
upon  repayment  of  the  purchase  money  paid  to  the  Northern 
Pacific  Railroad  Company  by  Carter,  with  interest.  This 
amount  had  been,  under  the  order  of  the  court,  paid  into 
court  for  the  use  of  Carter,  and  respondents  contend  that  the 
appellant  was  bound  to  see  that  that  money  was  appropriated 
to  the  payment  of  its  mortgage;  but  there  ^®  was  no  such 
obligation  upon  the  appellant.  Appellant  was  named  as  a 
party  to  that  suit,  but  was  never  served  with  process,  and,  for 
aught  that  appears,  had  no  knowledge  of  the  pendency  of  the 
action.  Strong  knew  of  the  existence  of  appellant's  mortgage, 
and  it  was  his  duty,  if  he  desired  to  secure  the  appropriation 
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of  the  money  paid  as  the  purchase  price  of  the  land  to  the 
deduction  of  apppellant's  mortgage,  to  see  to  it  that  in  some 
way  that  object  was  legally  accomplished. 

The  judgmetlt  will  be  reversed,  and  remanded,  with  instrnc- 
lions  to  the  court  below  to  enter  a  decree  foreclosing  appellant's 
mortgages  upon  the  lands  covered  thereby. 

Dunbar,  C.  J.,  and  Hoyt,  Anders  and  Scott,  JJ.,  concur. 


VaiiDOE    AVD    PaRCHASIR — STlTITrS    OT    FRAUDS—SumCIIUICr    OT    THB 

Mkhoranduk. — The  statute  of  franda  ig  satisfied  by  a  contract  that  can  be 
extracted  from  correspondence:  AwOm  ▼.  iXimi^  128  Ind.  472;  25  Am.  8t^ 
Kep.  450,  and  note.  A  letter  is  a  enffioient  memorandam  of  a  oontraet  to 
bind  a  vendor,  and  subject  him  to  an  action  for  its  breach,  if  there  is  no 
other  difficulty  in  the  way  of  the  sendee:  Mkell  ▼.  Burnett,  4  Jouea,  249; 
69  Am.  Dea  744,  and  note.  See  the  notes  to  AfeOocem  t.  //ieiii,  25  Am.  St. 
Eep.  634;  Xatton  ▼.  Montgomery,  25  Am.  Sk  Rep.  13^  and  the  wtendod 
note  to  Noaoa  r.  North  8taU  MUl  Co..  47  Am.  Bep.  532. 


Sbattlb  and  Montana  Railway  Co.  v.  Statb. 

[7  WlSHINOTOff,  150.] 

EituiKiiT  Domain — ArpROPRiATiOK  or  Statr  Lands. — State  tide  lands  can- 
not be  taken  by  a  railroad  oompany  in  the  exercise  of  the  right  of  emi- 
nent domain,  unless  there  is  either  express  or  clearly  implied  authority 
to  that  effect  contained  in  the  statute  relied  upon  as  conferring  such 
right 

Eminbmt  Domain— Dam aoks  vob  Appropriation  op  Statk  Land.— The 
state,  as  owner  in  fee  of  tide  lauds  abutting  on  buth  sides  of  a  lawful 
street,  is  entitled  to  damages  for  the  occupation  of  such  street  for  ordi« 
nary  railroad  purpoeea. 

MuNioiPAL  Corporations— PowiB  to  Lay  Out  Nrw  Strests  OyRb  Statb 
TiDB  Land. — A  statute  authorizing  a  city  to  "project  or  extend  its 
streets  over  and  across  any  tide  lauds  within  its  corporate  limits,  and 
along  or  across  the  harbor  areas  of  such  city,"  does  not  authorise  such 
city  to  lay  out  a  new  street  ovor  state  tide  lands,  but  only  to  extend 
streets  already  in  existence. 

iMTRRSEoriNO  RAILROADS— APPROPRIATIONS  OP  CROSSINGS.— The  railway 
first  couBtructed  has  the  prior  right  to  the  right  of  way,  and  one  which 
is  subsequently  constructed  so  as  to  cross,  or  parallel,  the  one  already 
in  existence  must  accommodate  itself  to  the  established  way  of  the  first. 
It  cannot  be  constructed  so  as  to  overlap  such  right  of  way  and  existing 
tracks  longitudiually,  so  that  the  first  company  cannot  nsa  its  track 
during  the  operation  of  the  road  of  the  last  company. 

iNTRRSicrriNO  Railroads — Crossings  in  Strbet. — No  railroad  company  is 
permitted  to  claim  that  tracks,  no  matter  how  numerous,  when  oon- 
Btruoted  lengthwise  on  a  public  street,  constitute  a  part  of  its  yard,  so 
that  they  may  not  be  crossed  by  a  new  railroad  when  there  is  reason- 
able necessity  therefor.     In  such  case^  all  that  the  railroad  has  is  a  per- 
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mmnent  lieenM^  not  eoupled  with  any  interest  b»  or  ownenliip  o(  thft 
land,  or  any  oontingenoy  through  which  it  may  acquire  the  land. 

Xminbiit  Domaih — ^iHTSRAKcriHQ  Bailboads— NECKSsrrT  lOB  Cbossiho 
Matter  foe  Judicial  DaraRMiNATiov. — ^Under  itatatea  providing 
that  any  railway  may  oross,  intersect^  Join,  and  nnite  with  any  other 
railway  hefore  oonatracted,  at  any  point  in  its  rente,  and  if  the  two  oom* 
{Muiies  cannot  *'  agree  on  the  compeniation  to  be  made  therefor,  or  the 
points  and  manner  of  such  crossings  and  connections,  the  same  shall  bo 
ascertained  and  dotermined  in  the  manner  provided  by  Uw  for  the  tak« 
tng  of  lands  for  the  constmctiou  of  a  railroad,"  and,  if  the  court  shall 
Im  satisfied,  by  competent  proof,  that  the  property  sought  to  be  taken  it 
necessary  for  the  pufpoees  of  the  enterprise,  it  shall  make  an  order  for 
«  jnry^  ete.,  the  necessity  for  such  connection,  or  crossing,  is  always  a 
matter  tor  judicial  determination  in  the  event  of  the  failure  of  the  com* 
panics  to  agree  thereon,  and  the  intersecting  railway  cannot  determine 
this  matter  for  itself,  nor  will  the  court  declare  a  necessity  for  a  cross- 
ing at  a  certain  point  desired  by  the  new  road,  where  it  would  greatly 
injure  the  senior  road,  and  near  by  which  the  new  rosd  can  pass  with- 
out  such  injury,  and  with  merely  an  additional  expense. 

Bminemt  Domain— Intersbctino  Railroada — Praotiok. — ^Two  or  mora 
intersecting  railroads  should  show  an  attempt  to  agree  upon  conneo* 
tions  and  pointa  of  crossing  before  resort  is  had  to  judicial  proceedings 
to  condemn  a  right  of  way  to  cross  by  the  later  and  intersecting  road. 

Xminkmt  DoMAiir— Interseci'Ino  Eailroads— Condemnation  or  Cross* 
INfl. — ^A  railway  seeking  to  appropriate  a  right  of  way  to  oross  the 
tracks  of  a  railroad  already  in  existence  may,  by  stipulation  tendered, 
bind  itself  to  assume' the  burden  of  maintaining  frogs  and  crossing 
apparatus. 

IF.  C  Jones^  attorney  general^  James  A.  ffaight^  Ashton  and 
'Chapman,  and  Andrew  F.  Burleigh,  for  the  appellants. 

Burke,  Shepard^  and  WoodB,  for  the  respondent. 

^^^  Stiles,  J.  This  was  a  proceeding  for  the  condemna- 
tion of  a  right  of  way  for  respondent's  railroad,  and  involves 
three  different  appellants:  The  state,  the  Columbia  and  Puget 
Sound  Railroad  Company,  and  the  Northern  Pacific  Railroad 
Oompany.  The  right  of  way  sought  to  be  appropriated  lies 
over  land  between  the  high  and  low  water  marks  in  Elliott 
'bay,  on  the  water  front  of  the  city  of  Seattle. 

1.  The  state  appeared  by  the  attorney  general,  and  moved 
to  dismiss  the  proceeding  as  against  it,  on  the  ground  that 
the  court  had  no  jurisdiction  to  entertain  it,  which  motion 
^as  denied.  We  think  the  court  erred  in  its  ruling  on  this 
3)oint,  for  the  following  reasons:  The  state  is  the  owner  of  this 
land,  and  there  is  no  authority,  either  express  or  implied,  in 
the  statutes  for  the  taking  of  any  part  of  it  through  ezerciso 
of  the  power  of  eminent  domain.  Our  eminent  domain  act, 
'AS  applied  to  railroads  (General  Statutes,  sections  1569, 1570; 
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Code  of  Procedare,  title  9,  chapter  5),  must  be  conetraed,  as 
are  all  such  acta,  as  having  regard  only  to  the  taking  of  private- 
property,  unless  there  ie  either  express  or  clearly  implied  au- 
thority to  extend  them  further:  Lewis  on  Eminent  Domain^ 
sec.  273;  State  v.  Anthaine^  40  Me.  435;  Marblehead  v.  County- 
Commrs.^  6  Gray,  461;  Charletton  v.  County  CommrB.f  8  Mek 
202;  Stevens  v.  Eiie  Ry.  Co.^  21  N.  J.  Eq.  259. 

The  respondent,  we  believe,  concedes  tlius  much,  but  it  *•• 
ciniras  to  avoid  the  force  of  it  by  citing  that  portion  of  the 
Code  of  Procedure,  section  649,  providing  for  service  of  notice 
in  condemnation  cases,  which  reads  as  follows: 

''In  case  the  land,  real  estate,  premises,  or  other  property 
Bought  to  be  appropriated,  is  state,  school,  or  county  land,  the 
notice  shall  be  served  on  the  auditor  of  the  county  in  which 
the  land  •  •  .  .  is  situated.** 

Tide  lands  are ''state"  lands  in  a  certain  sense — that  is, 
they  belong  to  the  state;  but  in  all  the  nomenclature  of  our 
constitution  and  statutes  the  latter  term  does  not  include  the 
former.  Articles  15  and  17  of  the  constitution  treat  of  tide 
lands,  while  article  16  is  devoted  to  school  and  granted,  or 
state,  lands.  General  Statutes,  chapter  7,  provided  for  a 
'* state  land  commission,"  to  whose  supervision  "all  public 
lands  now  owned  by  or  the  title  to  which  may  hereafter  vest 
in  the  state"  was  committed.  But  this  sweeping  term,  "pub- 
lic lands,"  did  not  include  school  lands,  tide  lands,  the  harbor 
areas,  the  capitol  grounds,  nor  any  of  the  lands  upon  which 
the  public  institutions  of  the  state  are  located,  all  of  which 
are  committed  to  the  supervision  of  other  boards  or  officers. 
As  well  might  it  be  contended  that  because  a  railroad  is  au- 
thorized to  enter  upon  and  condemn  "any"  land  for  its  tracks, 
depots,  shops,  roundhouses,  etc.,  it  could,  by  serving  notice 
upon  the  auditor  of  Thurston  county,  take  the  entire  ten  acree 
upon  which  the  state  capitol  stands  for  a  depot  and  shops* 

Thus  much  for  construction  of  the  term  "state  lands.*^ 
But  it  would  seem  that  the  legislature,  in  expressly  confer* 
ring  upon  railroad  companies  the  right  to  construct  their  linea 
"  across,  along,  or  upon  any  river,  stream  of  water,  watercourse, 
•  .  •  •  whichtherouteof  such  railway  shall  intersect  or  touch" 
(Gen.  Stats.,  sec.  1572),  had  gone  as  far  as  it  intended  in  thia 
direction.  True,  this  law  was  passed  in  1888  (Laws,  p.  64^ 
sec.  3),  when  the  territorial  legislature  had  not  full,  or  per- 
haps any,  jurisdiction  over  ^^*  such  lands  as  that  in  ques- 
tion; but  no  change  has  been  made  in  the  law,  and  we  oaa 
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only  interpret  it  as  we  find  it  What  it  meant  then  it  means 
now;  the  change  in  the  conditions  from  territorial  times  to 
the  present  has  not  changed  the  meaning  or  intent  of  the 
statute. 

The  argument  from  convenience  is  strongly  urged  upon  us» 
4ind  it  is  said  that  unless  tide  lands  are  thus  subject  to  con- 
^emnation,  much  embarrassment  will  ensue  to  the  building 
of  railroads,  because  the  situation  of  the  land  in  many  cases, 
«nd  particularly  at  this  place,  is  such  that  no  land  is  avail* 
able  for  tracks  and  railway  terminal  facilities  except  along 
the  shores  of  tide  waters  and  upon  the  tide  flats.  The  state 
of  Washington,  by  its  constitution,  has  taken  an  advanced 
and  decided  position  with  regard  to  navigable  waters  and  the 
lands  beneath  them;  a  position  which  is  scarcely  anywhere 
paralleled  by  the  written  law.  It  proposes  to  determine  for 
itself  what  shall  be  the  disposition  of  these  lands,  and  how 
the  facilities  for  transportation  upon,  to,  and  from  its  great 
natural  water  highways  shall  be  managed  and  enjoyed.  It 
will,  doubtless,  encourage  and  invite  the  building  of  railways 
«o  as  to  take  advantage  of  these  lands  and  waters;  but  it  pro- 
poses to  say  how  that  shall  be  done,  and  when  and  by  whom. 
All  railways  built  upon  its  tide  lands,  and  all  which  may  be 
built  there,  until  it  shall  have  provided  for  them  by  law,  will 
be  there  at  sufferance,  subject  to  be  removed  or  rearranged 
as  the  legislature,  subject  to  the  constitution,  may  ordain.  It 
has  harbor  lines  to  lay  in  front  of  the  city  of  Seattle,  which 
must  be  inviolate,  and  the  lands  between  which  must  be  in- 
alienable, except  as  the  constitution  permits;  and  it  has  its 
own  policy,  as  announced  in  legislation  already  enacted,  con* 
oerning  the  disposal  of  the  other  tide  lands. 

2.  The  disposition  of  the  case,  at  this  point,  complicated 
with  another  matter,  viz.,  the  fact  that  the  place  over  which 
this  condemnation  was  sought  was  within  what  is  ^^^  known 
as  ''Railroad  avenue,"  a  street  laid  out  by  the  city  council  of 
•Seattle,  in  1889,  before  the  adoption  of  the  constitution,  and 
perpetuated  in  the  freeholders'  charter  of  1890. 

The  court  below  held  that  inasmuch  as  this  was  a  street 
authorised  to  be  laid  out  by  the  constitution  and  statutes  of 
the  state,  the  state,  although  a  proper  and  necessary  party  to 
this  proceeding,  was  not  entitled  to  any  consideration  in  the 
assessment  of  damages  for  the  laying  of  the  railroad  along 
the  street.  We  are  unable  to  see  why  the  state,  as  owner  of 
the  fee  and  of  lands  abutting  on  both  sides  of  the  street,  should 
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not  be  entitled  to  damages  for  the  occnpation  of  the  street  for 
ordinary  railroad  purposes,  even  conceding  this  to  be  a  lawful 
street,  unless  we  were  to  adopt  the  theory  that  such  occupa- 
tion is  not  an  additional  burden  for  which  the  abutting  ownec 
may  claim  damages,  a  theory  which  could  hardly  stand  un- 
der our  constitutional  provisions  against  the  taking  or  dam* 
aging  of  property  without  compensation,  as  the  state  would 
certainly  be  entitled  to  rank  as  a  private  owner  in  such  a 
case:  Hatch  v.  Tacoma  etc.  IL  R.  Co.,  6  Wash.  1.  Neither  the 
constitution  nor  the  statute  assumes  to  confer  the  fee  of  any 
tide  lands  for  streets;  an  easement  only  is  given. 

The  court's  ruling  last  referred  to,  however,  would  not  cut 
an  important  figure  in  this  case,  in  view  of  a  dismissal  as  U> 
the  state.  But  the  main  question  is  left  whether  Railroad 
avenue  has  any  legal  existence,  and  this  question  vitally  con* 
cerns  the  other  parties  to  the  proceeding. 

This  street  was  declared  to  be  a  public  street  of  the  city 
immediately  after  the  fire  of  1889,  when  all  of  the  ground 
covered  by  it  was  free  from  buildings  or  other  structures,  and 
it  has  been  kept  free  ever  since,  although  it  occupies  some  of 
the  space  where  such  structures  formerly  stood.  It  begins  at 
a  point  on  the  northeasterly  shore  of  Elliott  ^**  bay,  and 
skirts  the  bay  for  several  miles,  much  in  the  form  of  the  let* 
ter  U.  It  does  not  touch  the  upland  at  any  point  except 
where  it  begins,  but  keeps  mostly  within  the  low  tide  line 
until  it  passes  south  of  King  street,  where  the  land  recedes  to 
the  south  and  east,  forming  a  large  inner  bay,  which  the  street 
crosses.  It  is  one  hundred  and  twenty  feet  wide,  and  is  not 
the  extension  of  any  city  street.  While  it  was  laid  out  as, 
and  declared  to  be,  a  public  street,  its  real  purpose  was  un^ 
doubted ly  to  afibrd  an  open  space  for  the  use  of  railroads,  and 
its  entire  width,  except  space  for  sidewalks,  has  been  covered 
by  specific  grants  to  railroad  companies  of  a  certain  number 
of  feet  each.  When  fully  occupied,  in  accordance  with  the 
terms  of  these  charters,  the  public  will  have  no  practical  en* 
joyment  of  any  part  of  it  except  at  street  crossings. 

Ordinarily  a  city  has  no  power  to  take  land  merely  for  the 
purpose  of  furnishing  a  railroad  company  with  a  right  of 
way.  Railroad  companies  are  endowed  with  the  same  power 
of  eminent  domain  which  cities  have,  to  enable  them  te 
take  care  of  themselves.  Neither  corporation  can  make  use 
of  its  .power  to  condemn  land  for  the  use  of  the  other: 
Chicago  etc.  By.  Co.  v.  Gait,  133  111.  657;  Ligaro  y.  Chicago^ 
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139  ni.  46;  32  Am.  St  Rep.  179.  But  the  application  of 
this  rule  to  the  present  case  may  not  be  admitted,  inasmuch 
as  this  street  was  not  procured  by  condemnation. 

Waiving  the  fact  that  the  ordinance  establishing  Bailroad 
avenue  at  the  place  in  controversy  was  passed  in  July,  1889, 
when  the  city  of  Seattle  had  no  jurisdiction  to  extend  streets 
over  tide  lands,  we  shall  treat  the  declarations  of  the  charter 
of  1890  as,  in  all  respects,  a  formally  sufficient  exercise  of 
the  authority  conferred  upon  cities  to  extend  streets  over 
tide  lands,  even  if  the  ordinance  obtained  no  force  at  the 
adoption  of  the  constitution. 

The  article  of  the  constitution  on  harbors  and  tide  ^*  waters 
(15),  after  providing  for  the  reservation  of  an  outer  harbor, 
area  not  less  than  fifty,  nor  more  than  six,  hundred  feet  wide 
along  the  water  front  of  all  incorporated  cities  **  for  landings, 
wharves,  streets,  and  other  conveniences  of  navigation  and 
commerce,"  and  further  providing  for  the  leasing  of  rights  to 
build  structures  in  aid  of  commerce  upon  the  harbor  areas^ 
contains  this  language: 

^Sec.  8.  Municipal  corporations  shall  have  the  right  to 
extend  their  streets  over  intervening  tide  lands  to  and  across 
the  area  reserved  as  herein  provided." 

This  provision  is  claimed  to  be  self-executing,  though  it 
would  seem  that  such  a  construction  might  be  very  embar- 
rassing when  the  matter  of  the  disposal  of  the  inner  tide  lands 
comes  up  (that  matter  being  committed  entirely  to  the  con* 
trol  of  the  legislature),  since  the  state's  officers  can  have  no 
official  knowledge  of  any  city  ordinance  laying  out  streets, 
unless  provision  is  made  for  the  authentication  of  such  ordi- 
nances and  their  deposit  among  the  records  of  the  state.  But 
passing  this  point,  the  legislature,  in  the  act  of  March  24, 
1890  (Laws,  page  223,  section  5,  subdivision  37),  providing 
for  the  government  of  cities  of  twenty  thousand  inhabitants, 
confirmed  the  right  granted  in  the  constitution,  in  its  enum- 
eration of  the  powers  of  such  cities,  in  these  words: 

**  Thirty-seventh.  To  project  or  extend  its  streets  over  and 
across  any  tide  lands  within  its  corporate  limits,  and  along 
or  across  the  harbor  areas  of  such  city,  in  such  manner  as  will 
best  promote  the  interests  of  commerce." 

In  Columbia  etc,  R.  R.  Co.  v.  Seattle^  6  Wash.  332,  we  construed 
this  statute,  as  it  reads,  to  enlarge  the  authority  expressed  in 
the  constitution,  so  as  to  authorize  a  city  to  extend  its  streets 
across  any  tide  lands,  although  the  streets  extended  might 
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never  touch  the  harbor  area.  But  now  the  position  is  taken 
that  this  statute  covers  the  laying  out  of  a  street  at  the  will 
of  a  citj  of  the  ^^'  first  class,  in  any  direction  and  to  any 
extent,  whether  there  was  a  street  to  begin  with  or  not.  If 
that  is  the  construction,  it  must  be  found  within  the  language 
of  the  statute,  or  by  a  plain  implication  therefrom.  The  con- 
stitutional provision  will  clearly  not  admit  of  any  such  con- 
struction, for  the  words  there  used  clearly  imply  that  the  only 
purpose  sought  to  be  subserved  was  to  enable  the  public  to 
freely  reach  the  harbor  area,  where,  of  necessity,  commerce 
between  the  land  and  the  water  must  meet '  The  statnte 
broadens  the  right  to  extend  streets,  and  will  be  enforced  as 
enacted.  But  in  searching  for  the  authority  claimed  by  the 
respondent  we  note:  1.  That  the  power  is  to  extend  or  project 
streets,  and  by  those  two  words  we  understand  the  legislatare 
to  have  meant  the  same  thing.  They  are  common  words,  and 
when  applied  to  an  existing  thing,  like  a  street,  they  mean  to 
construct  it  in  the  same  direction,  and  with  the  same  width; 
2.  They  are  used  with  reference  to  existing  things,  since  what 
a  city  may  extend  is  its  streets;  3.  The  power  is  exhausted 
with  the  extension  of  existing  streets. 

Counsel  pleads  for  a  common  sense  construction  of  the 
statute,  and  suggests  the  absurdity  of  a  case  where  the  harbor 
area  is  a  half  mile  or  more  from  the  shore,  and  only  streets 
to  it  can  be  laid  out,  because  the  city  is  so  situated  that  there 
can  be  no  streets  to  extend  crosswise.  We  admit  the  absurd- 
ity that  would  occur  if  such  a  state  of  things  were  left  to 
continue  for  any  great  length  of  time.  But  we  submit,  that 
we  have  exliausted  the  sense  of  this  statute,  common  and  all, 
when  we  have  read  it  according  to  its  plain  and  unmistakable 
language;  and  we  can  only  repeat  what  has  been  said  before, 
that  this  matter  is  all  in  the  hands  of  the  legislature,  which 
will,  no  doubt,  remedy  any  absurdities  which  may  result  from 
the  administration  of  this  law  as  it  was  enacted.  We  may^ 
perhaps,  be  permitted  to  doubt,  however,  whether  the  legisla- 
ture will  ever,  ^'*  advisedly,  authorise  the  opening  of  such  a 
street  as  this  one  seems  to  be,  in  a  portion  of  its  length,  and 
the  surrender  of  it  bodily  to  three  or  four  railroad  companies 
in  specific  grants,  to  the  practical  exclusion  of  all  other  pos- 
sible railroads  from  the  city,  except  as  they  may  pay  tribute 
to  those  already  in  possession. 

This  street  was  laid  out  one  hundred  and  twenty  feet  wide, 
which  is  an  unusual  width,  and  perhaps  a  greater  width  Uian 
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that  of  most  of  the  city's  streets;  but  if  one  hundred  and 
twenty  feet,  why  not  two  hundred,  or  as  great  a  width  as  the 
city  may  determine?  And  if  any  action  of  this  kind  which 
the  city  may  take  for  the  benefit  of  railroad  companies  is  to  be 
held  binding  upon  the  state,  why  not  go  further  and  claim  that 
vhere  the  route  of  this  street  passes  to  the  southward  over  tide 
flats  a  mile  or  more  wide,  it  might  be  widened  indefinitely  so 
that  broad  ground  would  be  furnished  for  sidetracks?  It  is 
«aid  in  this  record  that  the  respondent  has  acquired  one  hun* 
■dred  and  forty  acres  of  these  tide  flats  for  its  terminal  pur- 
poses, by  paying  for  theib,  but  the  principle  which  it  invokes 
as  against  the  state  would  have  applied  almost  as  well  had 
the  city  extended  another  street  over  that  whole  area,  and 
then  given  it  a  franchise  to  lay  tracks  across  it.  It  is  not  the 
)>usiness  of  municipal  corporations  either  to  build  railroads 
or  to  si)ecially  facilitate  railroad  companies.  They  have  the 
power  to  regulate  them,  and  nothing  more:  Gen.  Stats.,  sec. 
^20,  subd.  9. 

Having  disposed  of  the  state's  part  of  this  case,  we  now 
turn  to  the  other  appellants. 

8.  The  respondent  is  constructing  a  new  railroad,  which, 
together  with  other  allied  roads,  will  constitute  the  main  line 
•of  the  Oreat  Northern  railway  system  extending  from  St* 
Paul,  Minnesota,  and  West  Superior,  Wisconsin,  to  the  city 
of  Seattle.  It  will  need,  and  has  already  arranged  for,  large 
terminal  and  repairing  and  building  facilities  at  Seattle,  a 
part  of  which  are  to  the  north  of  the  city,  and  the  remain* 
^er  ^**  are  to  be  at  a  distance  of  some  five  miles  from  the 
others,  at  the  south.  Ground  for  a  passenger  station  has  been 
obtained  in  the  neighborhood  of  Jackson  and  Third  streets, 
and  the  place  intended  for  the  freight^yards  is  the  one  hun- 
<lred  and  forty  acres  above  spoken  of.  Its  franchise  over 
Railroad  avenue  consists  of  a  permission  to  use  sixty  feet  in 
width  of  that  street  throughout  its  length  for  one  or  more 
tracks.  This  width  will  accommodate  four  tracks,  and  it  is 
prepared  to  place  them  all  at  once.  But  when  it  reaches  a 
point  opposite  the  principal  business  portion  of  the  city  it 
comes  upon  ground  which  has,  for  many  years,  been  wharfed 
over  by  the  appellants,  and  used  by  them  for  railroad  pur- 
poses, partly  under  ordinances  of  the  city,  one  of  which  was 
under  discussion  in  this  court  recently  in  the  case  of  Seattle  v. 
Oolumbia  etc,  R.  R.  Co,,  6  Wash.  379,  and  partly  without  any 
public  authority  shown  by  the  record. 
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A  little  to  the  northward  of  Washington  street  the  four  tracks 
of  the  respondent  curving  to  the  westward  meet  two  of  the  ap» 
pellants'  tracks  curving  slightly  to  the  east  But  for  the  fact 
that  Railroad  avenue,  in  the  middle  of  which  the  respondent's 
tracks  are,  curves  to  the  west  at  this  point,  there  might  be  no 
necessity  for  any  crossing  or  interference  of  the  two  sets  of 
tracks,  for  by  running  its  line  some  sixty  feet  to  the  west  over 
private  property  and  street  crossings,  respondent  could  lay  its 
tracks  substantially  parallel  to  the  others.  Proceeding  far- 
ther southward,  the  position  of  the  appellants'  two  tracks  is 
such,  curving  as  they  do  from  nearly  the  center  of  Railroad 
avenue  at  Washington  street,  to  nearly  the  extreme  west  side 
of  the  avenue  at  Maine  street,  one  block  farther  south,  and  back 
across  the  avenue  to  its  extreme  east  side  at  Jackson  streett 
still  another  block  south,  that  within  a  distance  of  some  seven 
hundred  feet  the  respondent's  two  easterly  tracks  will  cross 
the  appellants'  said  two  tracks  twice,  and  its  two  westerly 
tracks,  for  about  five  hundred  ^^^  feet,  will  be  upon  and 
am^ng  said  two  tracks  in  such  a  manner,  owing  to  appellaDts^ 
curves,  that  no  part  of  either  track  can  be  operated  while  an j 
portion  of  another  is  in  use.  Add  to  this,  that  sixty  feet  south 
of  Washington  street  the  Columbia  and  Puget  Sound  Com- 
pany, which  uses  the  easterly  of  appellants'  said  two  tracks, 
has  a  side  track  extending  thence,  parallel  to  its  other  track, 
to  Jackson  street  and  beyond;  at  Main  street  another  side* 
track  commences  within  respondent's  west  track  and  curves 
to  the  north  and  west  lo  a  wharf  where  the  Columbia  and 
Puget  Sound  Company  has  its  passenger  station;  at  Jackson 
street  the  Northern  Pacific  Company,  beginning  about  the  east 
line  of  Railroad  avenue,  runs  out  a  spur  crossing  all  of  re* 
spondent's  tracks  going  west  to  the  wharf;  and  just  north  of 
Jackson  street  the  Columbia  and  Puget  Sound  Company  turns 
off  two  sidetracks  near  the  east  side  of  Railroad  avenue, 
which  tracks  run  to  Washington  street  The  four  main  tracks 
of  respondent  do  not  touch  the  last-mentioned  sidetracks,  but 
at  Maine  street  it  is  proposed  to  run  two  tracks  from  its  two 
easterly  main  tracks,  by  about  an  eight  per  cent  curve,  east* 
erly  across  appellant  Columbia  and  Puget  Sound  Company's 
two  sidetracks  to  its  station  grounds  at  Jackson  and  Third 
streets;  and  again,  at  King  street,  the  Columbia  and  Puget 
Sound  Company  has  two  elevated  coal-bunkers  for  delivering 
coal  to  ships,  with  several  tracks  on  each.  One  of  these  bunk* 
ers  is  high  enough  to  permit  trains  of  cars  passing  under  it» 
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but  the  other  is  not,  And,  in  order  that  room  may  be  made,  it 
is  proposed  to  rearrange  and  rebuild  this  bunker.  There  i» 
no  practical  possibility  of  respondent's  passing  these  bunkera 
to  the  southward  in  any  other  way  than  that  proposed,  unless- 
its  entire  road  be  carried  to  the  east  past  its  passenger  stations 
and  thence  across  appellants'  tracks  beyond  where  the  bunker 
tracks  commence.  By  keeping  its  tracks  to  the  west,  from 
Washington  street  south  to  about  Jackson,  respondent  can 
avoid  all  of  the  complicated  crossings;  ^*^  and  by  that  method^ 
if  it  pursues  the  plan  of  continuing  its  four  tracks  southward^ 
they  will  cross  only  the  spur  of  the  Columbia  and  Puget 
Sound  Company  to  its  wharf,  the  spur  of  the  Northern  Pacifio 
Company  to  its  wharf,  and  the  elevated  tracks  to  the  coal* 
bunkers;  all  of  which  crossings  will  be  nearly  at  right  an- 
gles; and  its  passenger  station  tracks  will  need  to  cross  but 
three  of  appellants'  tracks  once  at  Jackson  street  The  proof 
shows  such  an  arrangement  would  be  practically  as  easy  a 
line  for  respondent  to  build  and  operate  as  the  one  proposed 
by  it 

.  It  was  the  testimony  of  every  witness  upon  the  stand  ia 
the  case  that  the  plan  proposed  by  respondent  made  a  most 
undesirable  series  of  crossings,  which  are  to  be  avoided,  from 
a  railroad  point  of  view,  by  all  means,  if  reasonably  possible; 
and  from  the  standpoint  of  the  public,  which  has  occasion  to 
use  the  cross  streets  constantly,  and  which  will  furnish  the- 
patronage  of  all  these  railroad  companies,  the  desirability  of 
some  other  scheme  is  equally  as  great,  for  the  constant  dan-^ 
gers  arising  from  the  operation  of  a  railroad  traffic  amounting 
to  from  two  to  four  hundred  train  movements  a  day,  accord- 
ing to  the  estimates  of  both  parties,  are  too  obvious  for  argu-^ 
menty  occurring  as  they  will  in  the  heart  of  a  busy  city.  A» 
proposed,  in  the  space  of  seven  hundred  feet  there  are  twenty- 
three  crossings  at  such  a  sharpness  of  angle  that  trains  could 
not  move  upon  some  of  the  tracks  which  lie  substantially 
parallel  to  each  other  without  collision;  and  such  facilities  as- 
the  Columbia  and  Puget  Sound  Company  has  for  the  trans- 
action of  its  local  business  in  the  city  over  the  sidetracks 
mentioned  to  wagons  would  be  almost  entirely  destroyed.. 
Time  and  effort  were  expended  in  showing  that  this  arrange- 
ment of  tracks  could  be  operated  by  means  of  interlocking 
switches  and  watchmen.  Of  course  it  could  be  done,  and  it 
does  not  take  evidence  to  demonstrate  it;  but  neither  does  it 
taka  evidence  to  show  that  it  must  be  a  most  embarrassing 


S76  Bbattlk  and  Momtaha  Bt.  Co.  «•  Stats.      [WaaL 

'**  Bituation  to  all  the  parties  to  the  case,  as  well  as  to  the 
public.  Respondent  suggested  that,  in  so  far  as  appellantB* 
principal  tracks  were  concerned,  they  could  save  the  most  of 
tiieee  crossings  by  moving  their  tracks  over  to  the  east  side 
of  Railroad  avenue,  where  the  city  has  voted  them  thirty 
feet  of  the  avenue  for  that  purpose;  but  it  is  well  understood 
that  one  railroad  company  is  not  thus  required  to  tarn  out  of 
its  established  way  for  another  coming  into  the  same  neigh* 
borhood  later.  The  last  comer  must  accommodate  itself  to 
the  first,  unless  another  contention  of  respondent,  to  be  noticed 
later,  is  sustained.  Probably  much,  perhaps  all,  of  this  diffi* 
eulty  has  arisen  from  the  attempted  establishment  of  Rail* 
road  avenue  and  the  assumption  of  the  respondent  that  it 
oould  not  travel  outside  of  its  limits;  if  so,  an  ordinance  from 
the  city  is  all  that  lies  in  the  way  of  correcting  the  error. 

Other  matter  in  the  case  related  to  the  comparative  length 
of  the  respective  railroads,  and  the  traffic  upon  them  past 
and  prospective.  Particular  obloquy  was  sought  to  be  cast 
upon  the  Columbia  and  Puget  Sound  road,  because  it  is  but 
a  short  line  leading  into  some  coal  districts.  But  the  statutes, 
and  the  administration  of  them  by  courts,  do  not  make  the 
right  of  eminent  domain  depend  upon  the  length  of  a  rail- 
road or  the  amount  of  its  business,  and  neither  do  the  rights 
of  a  railroad  company  to  keep  what  it  is  in  good  faith  em- 
ploying in  such  business  as  it  has  depend  upon  the  like  con- 
siderations. Those  matters  relate  entirely  to  the  damages  to 
be  allowed  when  it  is  proposed  to  cross  their  rights  of  way 
and  tracks,  a  subject  which  this  opinion  will  not  discuss. 
The  evidence  clearly  showed  that  neither  of  the  appellants 
had  such  facilities  in  Seattle  as  they  ought  to  have.  These 
were  somewhat  awkwardly  situated  for  the  present  and  future 
operation  of  the  roads,  but  they  were  put  there  when  they  had 
to  serve  a  much  smaller  coromunity,'and  the  owners  now  have 
to  operate  *•■  them  as  best  they  may.  All  of  this,  however, 
-does  not  detract  from  the  right  of  these  companies,  as  against 
the  respondent,  to  have  them  remain  as  they  are,  undisturbed, 
except  as  its  necessities,  as  an  equal  servant  of  the  public, 
may  require  them  to  he  trenched  upon. 

4.  All  this  is  certainly  true,  unless  a  point  now  to  be  noticed 
is  sustained. 

Section  1571  of  the  General  Statutes  reads  as  follows: 

"  Every  corporntion  formed  under  this  chapter  for  the  con- 
atruction  of  a  railroad  shall  have  the  power  to  cross,  intersect, 
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join,  and  unite  its  railvraj  with  any  other  railway  before  con* 
Btructed  at  any  point  in  its  route,  and  upon  the  grounds  of 
such  other  railway  company,  with  the  necessary  turnouts,. 
sidings,  switches,  and  other  conveniences  in  furtherance  of 
the  objects  of  its  connections,  and  every  corporation  whose 
railway  is  or  shall  be  hereafter  intersected  by  any  new  railway 
shall  unite  with  the  corporation  owning  such  new  railway  in 
forming  such  intersections  and  connections,  and  grant  the 
facilities  aforesaid;  and  if  the  two  corporations  cannot  agree 
upon  the  amount  of  compensation  to  be  made  therefor,  or  the 
points  and  manner  of  such  crossings  and  connections,  the 
same  shall  be  ascertained  and  determined  in  the-  manner 
provided  by  law  for  the  taking  of  lands  and  other  property 
which  shall  be  necessary  for  the  construction  of  its  road." 

Without  any  direct  provision  on  the  subject,  one  railroad 
must  have  the  right  to  cross  another,  since  the  authority  to 
build  railroads  from  one  part  of  the  country  to  another  could 
not  be  exercised  without  it,  and  the  foregoing  section  merely 
regulates  the  manner  of  acquiring  that  riglit,  with  some  others. 
Appellants  contend,  however,  that  the  plan  proposed  by  re* 
epondent  is  not  entitled  to  be  treated  as  a  crossing,  but  as  a 
longitudinal  taking  of  their  property  devoted  to  public  uses, 
and  therefore  not  authorized  either  by  the  statute  or  by  deci* 
sions  of  courts.  It  is  a  general  rule  that  property  which  is 
already  devoted  to  one  public  use,  such  as  streets,  parks, 
burying-grounds,  state,  *•*  county,  and  other  public  institu- 
tions, and  railroad  rights  of  way,  station  grounds,  terminal 
grounds,  yards,  and  the  like,  cannot  be  taken  for  another 
public  use  under  the  eminent  domain  laws,  unless  there  is 
express  or  clearly  implied  statutory  authority  therefor.  Gen- 
eral Statutes,  sections  1574,  1575,  provides  for  cases  where 
public  grounds  under  the  jurisdiction  of  counties  and  cities 
are  necessary  for  railroad  purposes,  but  there  is  nothing  fur- 
ther in  our  statutes  on  that  subject,  except  that  Code  Pro- 
cedure, section  658,  makes  provision  for  the  cases  where  it  is 
necessary  for  a  railroad  to  go  through  a  cafion,  pass,  or  defile 
Already  occupied  by  an  earlier  road. 

The  leading  cases  on  this  point  are  Mailer  of  Boston  etc, 
Jt.  R.  Co.,  53  N.  Y.  575,  concerning  the  taking  of  a  public 
park,  and  Matter  of  City  of  Buffalo,  68  N.  Y.  167,  where  lands 
used  for  railroad  yards,  tracks,  and  switches  were  sought  to 
be  taken  for  the  building  of  a  canal.  Others  are:  Baltimore 
€tc.  R.  R.  Co.  V.  North,  103  Ind.  486;  In  re  Providence  etc.  K.  R. 
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Co.,  17  R  I.  824;  St.  Paul  Union  Depot  Co.  v.  SL  Paul,  SO 
Minn.  359;  Barre  R.  R.  Co.  v.  Montpelier  etc  R  R.  Co.,  61  Vt 
1;  15  Am.  St  Rep.  877;  Appeal  of  Sharon  Ry.  Co.^  122  Pa* 
St.  533;  9  Am.  St.  Rep.  133. 

Appellants,  as  an  inducement  to  the  holding  that  the  re- 
Bpoudent's  plan  amounts  to  a  longitudinal  taking,  aak  a  find- 
ing that  the  tracks  to  be  crossed  constitute  a  part  of  their  yardf 
but  we  do  not  think  they  make  out  a  case  for  the  application  of 
the  rule  as  to  yards.  Certainly  the  Northern  Pacific  Company 
•does  not,  for  it  has  only  one  track  and  one  switch  leading  to 
its  wharf  within  the  disputed  ground,  and  as  to  both  appel- 
lants, if  the  ordinance  No.  262,  sustained  in  Columbia  etc.  R.R, 
<jO.  v.  Seattle,  6  Wash.  332,  is  to  have  any  force  in  limiting 
its  authority  to  lay  tracks  along  the  water  front,  they  ex- 
hausted their  right  to  lay  tracks  ^^^  when  they  constructed 
B  double  track  along  the  thirty  foot  right  of  way  designated 
by  the  ordinance,  for  there  was  no  mention  of  sidetracks  in 
the  ordinance  except  switches  to  wharves.  As  to  the  bunker 
tracks  in  King  street,  we  think  it  safe. to  say  that  no  railroad 
<;ompany  should  be  permitted  to  claim  that  tracks,  no  matter 
how  numerous,  when  constructed  lengthwise  upon  a  public 
etreet,  constitute  a  part  of  its  yard  so  that  they  may  not  be 
<;ro8sed  by  a  new  railroad  where  there  is  a  reasonable  neces- 
sity therefor.  In  such  case  all  that  the  railroad  has  is  a  per> 
manent  license  not  coupled  with  any  interest  in,  or  ownership 
of,  the  land,  or  any  contingency  through  which  it  may  acquire 
the  land. 

But,  notwithstanding  we  cannot  find  these  to  be  yards  of 
the  appellants,  it  appears  obvious  from  the  maps  on  file  in 
the  case  that  as  to  the  two  westerly  tracks  of  respondent 
there  is  much  more  than  a  crossing,  or  even  a  double  cross- 
ing, for  these  two  tracks  lie  lengthwise  of  the  appellants' 
thirty  foot  right  of  way,  or  so  nearly  so  that  for  a  distance 
of  more  than  four  hundred  feet  it  will  be  impracticable  to 
operate  either  track  or  set  of  tracks  when  any  one  of  the 
other  tracks  is  in  actual  use,  for  want  of  passing  room.  We 
do  not  think  that  the  creation  of  such  a  situation  is  what  the 
law  means  when  it  gives  one  railroad  the  right  to  cross  an- 
other, nor  did  any  of  the  witnesses,  some  of  whom  were  per* 
sons  of  large  experience  as  engineers  and  practical  railroad 
operators,  speak  of  any  such  case  existing.  One  instance  of 
a  double  crossing  caused  by  the  straight  track  of  one  road  in- 
tersecting the  curved  track  of  another  at  Dayton,  Ohio,  waa 
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shown  to  have  existed  for  some  years  ending  fifteen  years 
ago,  but  whether  that  case  was  brought  about  by  condemna* 
tion  proceedings  or  not  did  not  appear.  It  was  testified  that 
there  were  some  worse  crossings  than  this  proposed,  all  things 
considered,  and  the  respondent,  as  an  example,  put  in  evidence  _ 
a  number  *••  of  the  Chicago  Engineering  News^  containing  a  \ 
cut  of  a  certain  set  of  crossings  in  that  city,  at  Stewart  avenue 
and  Twenty-first  street.  The  crossings  illustrated  look  com* 
plicated  enough,  certainly,  but  although  five  difierent  rail- 
roads  cross  each  other's  tracks  at  that  point,  none  of  them 
having  less  than  two,  and  one  of  them  having  four,  tracks, 
there  is  not  one  double  crossing,  and  there  is  no  instance  of 
a  track  or  set  of  tracks  overlaying  and  running  parallel  to* 
and  upon  the  tracks  of,  another  road.  Moreover,  the  article 
to  which  the  illustration  belongs  is  devoted  to  a  lamentation 
over  the  state  of  things  in  Chicago  growing  out  of  the  numer- 
ous and  complicated  grade  crossings  of  railroads  (of  which  the 
Stewart  avenue  crossings  is  a  fair  sample),  and  to  a  consid- 
eration of  the  best  method  of  doing  away  with  what  has  be- 
come such  a  nuisance  that  the  city  of  Chicago,  as  the  article 
flhows,  has  ordered  the  elevation  of  all  such  tracks  at  immense 
cost,  or  their  removal  from  an  area  half  a  mile  wide  by  two 
or  three  miles  long.  The  argument  to  be  drawn  from  this 
example  is  not  favorable  to  this  proposition  considered  as  a 
crossing. 

Concerning  a  proposed  crossing  very  much  less  complicated 
than  this,  it  was  said  in  Missouri  etc.  Ry.  Co.  v.  Texas  etc.  Ry. 
Co.y  10  Fed.  Rep.  497:  "The  most  common  experience  has 
little  need  of  the  testimony  of  experts  to  aid  it  in  reach- 
ing the  conclusion  that  such  crossings  as  this  application 
fseeks  to  have  restrained  would  be  such  a  source  of  danger  of 
collision  in  the  transit  of  trains  as  could  not  be  adequately 
compensated  by  any  moneyed  consideration,  and  such  as 
should  not  be  permitted  except  under  the  pressure  of  some 
paramount  necessity  for  the  service  of  the  public  convenience 
or  of  the  state.'' 

5.  But  passing  this  matter,  the  final  position  of  the  re- 
spondent is  that,  no  matter  what  may  be  the  character  of  the 
crossing,  or  how  destructive  of  the  property  of  the  existing 
road,  **it  is  for  the  corporation  building  the  new  line  **^  to 
select  its  route,  as  all  the  considerations  bearing  upon  that 
selection  dictate  to  it,  and  that  if  such  route  requires  a  cross- 
ing and  recrossing  of  an  existing  line,  the  new  corporation  has 
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as  much  right  under  the  statute  to  make  such  crossing  and 
recroBBing  as  it  would  have  to  make  a  single  crossing/'  though 
it  admits  that  an  attempted  crossing  iu  bad  faith,  merely  for 
the  purpose  of  vexing  the  senior  road,  should  not  be  per- 
mitted. This  is  to  say  that,  so  long  as  the  junior  road  is  not 
convicted  of  bad  faith  in  its  proposition,  the  courts  have  no 
right  to  inquire  into  the  necessity  of  the  place  and  manner  of 
crossing,  but  must  simply  proceed  with  an  assessment  of  dam- 
ages,  and  this  requires  a  study  of  our  statutes  on  the  subject. 

Certainly  all  of  the  provisions  of  General  Statutes,  chapter 
5,  title  18,  conferring  these  powers  on  railroad  corporations,  are 
to  be  exercised  in  the  manner  provided  for  in  Code  Proced- 
ure,  chapter  6,  title  9,  known  as  the  eminent  domain  act. 
Section  1571  of  the  former  volume,  concerning  crossings,  ex- 
pressly makes  the  latter  law  applicable  where  the  companies 
cannot  agree.  Now  it  is  a  provision  of  Code  Procedure,  sec- 
tion  651,  that  if  at  the  time  and  place  appointed  for  the 
hearing  of  the  petition  the  court  or  judge  shall  be  satisfied  by 
competent  proof  '*  that  the  land,  real  estate,  premises,  or  other 
property  so  sought  to  be  appropriated  are  required  and  nec- 
essary for  the  purposes  of  such  enterprise,"  he  shall  make  an 
order  for  a  jury.  The  mere  statement  of  the  petitioner  is  not, 
under  this  law,  to  be  taken  as  final,  but  the  court  must  be 
satisfied  by  *' competent  proof,"  and  upon  that  and  that  alone 
he  is  authorized  to  act  further.  Nothing  is  said  about  cases 
where  there  may  be  a  failure  of  such  proof,  but  the  plain  impli- 
cation follows  that  if  the  proof  is  not  made  the  proceeding 
must  fail.  A-nd  this  proof  must  satisfy  the  court  that  the  con. 
demnation  as  proposed  is  '*  required  and  necessary,"  a  mere 
showing  of  convenience  or  lessening  of  expense  not  being 
sufficient:  Lewis,  ^^  Eminent  Domain,  sec.  393;  Matter  of 
New  York  Central  R.  R.  Co.y  66  N.  Y.  407;  Appeal  of  Sharon 
Ry.  Co.,  122  Pa.  St  533;  9  Am.  St.  Rep.  133;  In  re  St.  Paul 
etc  Ry.  Co.,  37  Minn.  164. 

The  same  rule  applies  to  a  crossing,  and  according  to  the 
record  the  respondent  must  have  been  proceeding  in  the  court 
below  in  exact  accordance  with  it;  for  it  voluntarily  began 
the  case  by  offering  proof  to  sustain  the  claim  that  the  cross- 
ing proposed  was  necessary,  and  some  hundreds  of  pages  of 
testimony  are  devoted  to  nothing  else.  But  respondent's 
claim  goes  further,  and  asserts  that  if  there  exists  a  necessity 
for  it  to  proceed  in  the  way  it  has  laid  out,  the  court  is  not  to 
consider  the  convenience  of  the  railroad  to  be  crossed  or  the 
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practicability  of  Bome  other  means  of  accomplishing  the  same 
purpose.  Plainly,  however,  if  the  junior  road  proposes  to  cross 
at  a  place  or  in  a  manner  which  will  be  disproportionately 
injurious  to  the  senior  road,  and  there  be  near  by  some  other 
place  where  the  junior  road  can  pass  and  go  on  its  way  with- 
out any  crossing  at  all,  it  must  follow  that  there  is  no  neces- 
sity for  the  crossing;  or  if  there  be  some  other  point  or  means  of 
crossing  imposing  less  cost  and  difficulty  of  operation  to  the 
senior  road,  and  merely  additional  expense  to  the  junior,  the 
like  want  of  necessity  is  evident^ 

Respondent  does  not  suggept  what  disposition  is  to  be  made 
of  that  portion  of  General  Statutes,  section  1571,  which  pro- 
Tides  that  ^'  if  two  corporations  cannot  agree  upon  .  •  •  •  the 
points  and  manner  of  such  crossings  .  •  •  •  the  same  shall 
be  ascertained  and  determined  in  the  manner  provided  by 
law  for  the  taking  of  lands.^  But  it  is  very  important,  and, 
it  seems  to  us,  is  decisive  of  this  whole  matter;  and  it  is  es- 
pecially pertinent  here«  because  there  must  be  some  crossing 
of  appellants'  tracks  to  enable  respondent  to  prosecute  its 
enterprise.  The  matter  of  the  points  and  manner  of  crossing 
— ^the  place  where,  and  *••  whether  under,  over,  or  at  grade — 
is  to  be  decided  upon  the  application  to  the  court,  and  by 
the  court,  since  it  is  an  exercise  of  its  equitable  powers: 
Chicago  etc.  R.  IL  Co.  v.  Chicago  <t  Pae.  R.  R,  Co.^  6  Biss. 
219;  Humeston  etc.  Ry.  Co.  v.  Chicago  etc.  Ry.  Co.^  74  Iowa, 
554. 

Lake  Shore  etc.  Ry.  Co.  v.  Chicago  etc.  R.  R.  Co.,  97  111.  606» 
is  cited  in  support  of  the  contrary  view,  to  the  effect  that  the 
junior  road  can  determine  the  point  of  crossing  for  itself,  so 
long  as  it  is  willing  to  pay  for  the  damage  it  does,  which  was 
assessed  in  Lake  Shore  etc.  Ry.  Co.  v.  Chicago  etc.  R.  R.  Co.^ 
100  111.  21.  In  the  former  case  the  court  was  construing  a 
statute  in  the  exact  words  of  our  General  Statutes,  section 
1571,  with  this  important  difference,  that  whereas  our  statute 
provides  that  where  there  is  no  agreement  between  two  cor-^ 
porations  as  to  the  points  and  manner  of  crossing  ''the  same 
shall  be  ascertained  and  determined  in  the  manner  provided 
by  law  for  the  taking  of  lands,"  etc.,  the  Illinois  statute 
merely  provided  that ''  the  same  shall  be  ascertained  and  de* 
termined  in  manner  prescribed  by  law  ":  Stats,  of  111.,  1885^ 
p.  1914.  Moreover,  the  eminent  domain  act  there  under  dis- 
cussion did  not  contain  any  provision  requiring  the  court  to 
be  satisfied  of  the  necessity  of  the  proposed  taking:  Stats,  of 
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III.,  1885,  p.  1041  et  seq.    Counsel  in  the  case  were  contending 
that,  although  the  authority  to  cross  was  expressly  conferred 
by  tlie  statute,  it  was  inoperative,  because  it  was  a  taking  of 
property  which  could  not  be  taken  without  compensation,  and 
no  law  had  been  enacted  for  the  ascertainment  of  such  com- 
pensation or  the  determination  of  the  points  and  manner  of 
crossing.     This  necessitated  the  court  to  say  that,  if  the  con- 
tention set  up  were  sustained,  it  must  result  that,  in  Illinois, 
no  railroad  could  cross  another  at  any  point,  and  it  held  that 
the  eminent  domain  act  was  adapted  and  intended  to  ascer- 
tain damages  for  railroad  crossings  as  well  as  other  condem- 
nations of  land;  but  it  confessed  that  the  ^^^  law  had  not 
provided  the  method  of  ascertaining  the  points  and  manner 
of  crossing,  and  therefore  fell  back  upon  the  language  of  the 
act  which  gave  to  every  railroad  company  the  right  to  cross 
any  other  railroad  "at  any  point  on  its  route,"  and  inter- 
preted it  to  mean  that  the  petitioner  could  fix  its  own  point 
of  crossing,  referring  at  the  same  time  to  a  former  law  which 
authorized  commissioners  to  fix  points  and  manner  of  cross- 
ing.    The  difierence  between  the  two  statutes  is  so  obvions 
that  comment  is  unnecessary:  Lake  Share  etc,  Ry.  Co.  v.  Ctn* 
cinnati  etc.  Ry.  Co.y  116  Ind.  578,  was  a  discussion  of  a  stat- 
ute exactly  like  our  General  Statutes,  section  1571,  except 
that  in  case  of  disagreement  the  points  and  manner  of  cross- 
ing were  to  be  fixed  in  the  first  place  by  commissioners,  as 
was  the  amount  of  compensation.     On  a  question  as  to  the 
sufficiency  of  allegations  showing  an  inability  to  agree,  one 
side  arguing  that  the  necessity  for  showing  disagreement  only 
went  to  compensation,  the  court  said: 

'*  We  cannot  see  how  it  is  possible,  looking  solely  to  the 
words  of  the  statute,  to  hold  that  all  that  it  refers  to  is  the 
matter  of  compensation,  since  to  reach  such  a  conclusion 
many  strong  and  clear  words  must  be  rejected.  The  Ian* 
guage  is  plain,  but  plain  as  it  is,  we  think  it  not  more  plain 
than  the  object  the  legislature  intended  to  accomplish.  It  is 
very  evident  that  the  legislature  did  not  mean  to  invest  the 
younger  company  with  power  to  cross  at  any  point  and  in 
any  mode  it  might  elect;  but  that,  on  the  contrary,  it  meant 
to  prevent  the  arbitrary  exercise  of  the  right  to  cross  the  older 
line.  •  •  •  •  Our  conclusion  is  that  the  negotiations  which  the 
statute  requires  the  two  corporations  to  conduct,  are  negotia- 
tions concerning  the  three  things  we  have  enumerated — com- 
pensation, and  points  and  manner  of  crossing — and  that  if 
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these  three  things  cannot  be  settled  by  negotiation  they  mast 
he  brought  before  the  appropriate  tribunal  for  adjudication.'' 

Cases  upon  statutes  similar  to  ours  and  that  of  Indiana  are 
found  in  St.  Louis  etc.  Ry.  Co.  v.  St,  Louis  sic.  ^^^  Ry.  Co.^ 
100  Mo.  419;  Montana  etc.  Ry.  Co.  v.  Helena  etc.  R.  R.  Co.^  6 
Mont.  416;  Toledo  etc.  R.  R.  Co.  v.  East  Saginaw  etc.  R.  R. 
Co.^  72  Mich.  206;  Union  Pacific  Ry.  Co.  v.  Leavenworth  etc. 
Ry.  Co.,  29  Fed.  Rep.  728;  In  re  Lockport  etc.  R.  R.  Co.,  77 
K.  Y.  557;  In  re  Minneapolis  etc.  Ry.  Co.^  86  Minn.  481;  and 
In  re  St.  Paul  etc.  Ry.  Co.,  87  Minn.  164,  in  all  of  which  the 
matter  of  the  points  and  manner  of  crossing  are  treated  as, 
or  held  to  be,  matters  of  judicial  determination,  and  not  of 
arbitrary  exercise  by  the  petitioning  corporation. 

In  the  case  cited  above  from  6  Bisseli,  the  United  States 
circuit  court  of  the  northern  district  of  Illinois  held  that  al« 
though  the  general  policy  of  the  legislation  of  that  state  was  to 
allow  a  new  railroad  to  cross  an  existing  road  at  grade,  equity 
would  interfere  to  compel  it  to  cross  overhead,  at  a  different 
place,  although  atsome  cost,  where  the  crossing  proposed  would 
materially  interfere  with  the  business  of  the  senior  road.  Judg- 
ing this  case  by  our  own  statute,  and  by  these  authorities,  we 
do  not  think  the  respondent  made  out  a  case  of  necessity  that 
it  should  cross  appellants'  tracks  at  the  point  and  in  the 
manner  proposed,  except  as  to  the  crossing  beneath  the  coal* 
bunkers  of  the  Columbia  and  Puget  Sound  Company. 

One  of  the  items  in  which  it  failed  has  not  yet  been  men* 
iioned,  viz.,  its  proposed  crossing  with  four  tracks.  It  showed 
no  definite  intentions  as  to  the  use  of  so  many  tracks,  but 
fiuggested  that  it  would  probably  use  the  easterly  two  tracks 
for  the  passage  of  its  freight  and  passenger  trains,  the  third 
track  for  the  passing  and  repassing  of  locomotives,  and  the 
fouth  track  for  connections  with  wharf  spurs.  All  of  these 
tracks  it  calls  ^*  main  tracks,"  but  they  are  obviously  so  in 
name  only.  The  main  line  consists  of  but  a  single  track,  and 
the  three  additional  tracks  are  for  mere  connections  between 
4he  shops  and  the  freight  ^^*  yard.  Conceding,  however, 
•that  a  necessity  was  shown  for  two  tracks  for  the  purposes  of 
such  connection  through  the  city,  it  was  not  suggested  why 
these  two  tracks  could  not  perform  the  entire  service  required 
^r  likely  to  be  required.  Ordinarily,  under  the  statute,  a  rail- 
road company  is  permitted  to  condemn  land  to  a  certain 
width,  and  may  maintain  thereon  as  many  tracks  as  it  sees 
£t|  but  in  such  a  case  as  this,  which  the  principal  of  respon* 
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dent'0  witnefl868  likens  to  the  case  of  a  cafion  or  defile,  the 
right  of  way  allowed  to  be  taken  should  be  limited  to  what  is 
necessary,  and  no  more.  With  two  tracks — ^an  inward  and 
an  outward — it  would  have  facilities  far  better  than  those  of 
#  either  of  the  appellants,  and  equal  to  those  of  nine  railroads 
in  ten  in  the  country.  Being  located  practically  upon  the 
streets  of  a  city,  where  the  whole  room  applicable  to  railroad 
purposes  is  shown  to  be  extremely  limited,  it  should  not  ex- 
pect  more,  and  certainly  the  public  interest  would  not  be  suh* 
served  by  conceding  more,  for  the  purposes  set  forth. 

6.  Appellants  claim  that  there  was  no  attempt  on  the  part 
of  respondent  to.agree  with  them  as  to  the  points  and  manner 
of  crossing,  and  the  record  sustains  them.  In  cases  of  cross* 
ings  like  this  one,  courts  will  not  be  technical  in  requiring  an 
effort  to  agree,  but  the  theory  adopted  by  respondent,  and  its 
letter  to  the  appellants,  shows  tiiat  it  purposely  limited  its 
proposition  to  one  of  compensation  for  the  specific  crossing 
described,  and  none  other.  The  importance  of  showing  an 
attempt  to  agree  upon  the  three  cardinal  points  appears  from 
the  cases  we  have  cited  elsewhere. 

7.  We  do  not  think  there  was  error  on  the  part  of  the  judge 
who  heard  the  case  on  the  question  of  necessity  in  sending 
the  jury  trial  to  another  judge,  for  the  case  consisted  of  two 
distinct  branches.  If  a  judge  should  die,  or  retire  from  the 
bench  after  ordering  a  jury,  there  could  ^''  certainly  be  no 
necessity  for  going  over  the  preliminary  part  of  the  case  again; 
but,  on  a  motion  for  a  new  trial  before  the  second  judge,  we 
think  the  whole  case  would  be  open  for  re-ezamination,  and 
the  better  practice  would  be  for  the  same  judge  to  hear  the 
entire  matter. 

8.  The  proposition  of  respondent  to  stipulate  that  it  would 
put  in  and  maintain  at  its  own  expense  all  necessary  frogs 
and  crossing  apparatus  was  proper,  and  is  sustained  by  author* 
ity:  Chicago  etc.  R.  R.  Co.  v.  Joliet  etc.  Ry.  Co.,  105  111.  888; 
44  Am.  Rep.  799.  So,  also,  we  think,  would  be  the  proposi* 
tion  to  construct  and  maintain  the  overhead  arrangement  for 
the  crossing  under  the  bunkers,  the  manner  of  construction 
being  left  to  the  court  in  case  the  parties  could  not  agree. 

Other  questions  in  the  case  appealed  have  either  been 
covered  or  are  immaterial  to  a  decision.  The  decree  of  ap» 
propriation  will  be  reversed,  and  the  petition  dismissed. 

Dunbar,  C.  J.,  and  Anders  and  Scott,  JJ.,  concur. 
HoYT,  J.,  dissents. 
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Eminkmt  Domain^Railroads— Right  ov  Omb  Railroad  to 
<7Roa8iNo  Otsr  Bight  of  Wat  of  Ahothsr.— This  subject  And  thsTariona 
•questions  incidental  thereto  will  be  fonnd  thoronghly  discussed  in  the  follow- 
ing eases:  National  Docks  etc  By,  Co.  ▼.  State  etc  OufteU  Co,,  58  N.  J.  £q.  217; 
126  Am.  St  Rep.  421,  add  note;  Toledo  ete.Mp.Oo,r,  Detroit  etc  R.  R.  Co,^  62 
Mich.  564;  4  Am.  St  Rep.  876;  Appeal  qf  Sharon  Rp,  Co.,  122  Pa.  St.  633;  9 
Am.  St.  Rep.  133,  and  extended  note;  Appeal  qf  PUttburgh  etc  R.  R.  Cc,  122 
Pa.  St.  611;  9  Am.  St.  Rep.  128. 

Bminsnt  Domaih. — Marsh  Lands  Subjiot  tos   Kote  to  Tidewater  (h» 
V.  Coeter,  90  Am.  Deo.  646. 


First  National  Bane  of  Abebdbbn  v.  Andrews. 

[7  W4SBIII0IOR,  96L] 

Katioral  Banks  Hath  AuTHORirr  to  Taxi  Assionxxrtb  of  Kotbs  ahb 
MoRTOAOis  npon  real  estate  to  secore  payment  of  loans  made  to  tho 
mortgagees. 

tf  OBTGAGB  TO  SioaRS  DiVFRRBNT  KoTBs— PAiORim8.-*An  assignment  to 
different  persons  of  notes  secnrod  ly  the  same  mortgage^  but  made  pay 
able  at  different  dates,  either  with  or  without  an  accompanying  assign* 
ment  of  the  mortgage,  does  not  entitle  the  holder  of  the  note  first  coming 
•due  to  any  prior  right  to  the  proceeds  of  a  foreclosure  sale  of  the  mort* 
^aged  premises.  On  the  contrary,  all  the  assignees  are  entitled  to  sharo 
pro  rata  in  the  proceeds  of  the  mortgaged  premiseSi 

N,  W.  Bushy  for  the  appellants. 

McKinlay^  Linfiy  and  BridgeSj  for  the  respondent. 

^^  Dunbar,  C.  J.  On  December  81,  1891,  Andrews  made 
bis  two  promissory  notes  payable  to  E.  C.  Finoh,  numbered 
1  and  2.  Na  1  was  payable  six  months  from  date,  and  No.  2 
was  payable  nine  months  from  date.  At  the  time  of  the  exe- 
cution of  the  notes,  Andrews  made  and  delivered  to  Finch  a 
mortgage  on  real  estate,  to  secure  the  payment  of  both  of  said 
notes.  On  said  day  Finch  sold  note  No.  1  to  the  First  National 
Bank  of  Aberdeen,  and  guaranteed  the  payment  thereof.  No 
4issignment  of  any  part  of  the  mortgage  was  made  to  the 
bank,  nor  was  the  mortgage  delivered  to  it.  The  mortgage 
was  recorded  by  Finch  on  March  28,  1892,  in  the  proper 
office  of  record.  On  April  9,  1892,  Finch  sold  note  No.  2  to 
Alexander  Young,  and  indorsed  it  without  recourse  on  him, 
but  at  the  same  time  he  made  and  delivered  a  written  assign- 
ment to  so  much  of  said  mortgage  as  secured  the  payment  of 
note  ••■  No.  2,  and  also  delivered  to  Young  the  mortgage 
itself.  An  action  was  brought  by  the  bank,  to  which  Young 
was  made  a  party.  Young  afterwards  brought  an  action  to 
ioreoloflOi  and  these  actions  were  conBolidated  by  the  court| 
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and  upon  which  trial  the  court  decided  that  the  note  of  the 
bank  was  entitled  to  a  priority  of  the  proceeds  arising  from 
the  sale  of  the  mortgaged  premises. 

There  are  two  questions  of  law  involved  is  this  case:  1.  The 
question  of  authority  on  the  part  of  the  national  bank  to  take 
a  mortgage  on  real  estate  to  secure  payment  of  a  loan  where 
a  debt  had  not  been  previously  contracted;  2.  The  questioiv 
of  priority,  where  the  holder  of  two  promissory  notes,  coining 
due  at  different  times,  secured  by  mortgage,  parts  with  their 
ownership  to  different  persons  at  different  times;  and  the  sum 
realized  from  the  sale  of  the  mortgaged  premises  provets  in^ 
sufficient  to  pay  the  notes  in  full. 

The  first  question  involves  the  determination  of  the  scope 
and  extent  of  the  prohibition  imposed  upon  national  banks 
by  sections  5136  and  5137  of  the  Revised  Statutes  of  the  United 
States,  which  provides,  in  substance,  that  a  national  bank 
may  loan  money  on  personal  security,  and  that  it  may  par- 
chase,  hold,  and  convey  real  estate  for  the  following  purposes, 
and  no  other: 

'*  1.  Such  as  shall  be  necessary  for  its  immediate  accommo* 
dation  in  the  transaction  of  its  business;  2.  Such  as  shall  be 
mortgaged  to  it  in  good  faith  by  way  of  security  for  debta 
previously  contracted;  3.  Such  as  shall  be  conveyed  to  it  in 
satisfaction  of  debts  previously  contracted  in  the  course  of  its 
dealings;  and,  4.  Such  as  it  shall  purchase  at  sales  under 
judgments,  decrees  or  mortgages  held  by  the  association,  or 
shall  purchase  to  secure  debts  due  to  it." 

Upon  the  construction  of  this  statute  the  courts  of  the  differ- 
ent states  are  divided;  but  the  supreme  court  of  the  United 
States  has  uniformlv  held  that  a  distinction  can  be  '**  made 
between  borrowing  money  on  real  estate  and  accepting  an  as- 
signment of  a  mortgage  by  the  mortgagee  as  security  for 
money  borrowed  by  the  said  mortgagee.  This  doctrine  was 
first  announced  in  National  Bank  v«  Matthews^  98  U.  S.  62U 
In  that  case  A  executed  a  promissory  note  to  B,  and  secured 
in  payment  thereof  a  deed  of  trust  of  lands,  which  was  in  fact 
a  mortgage  with  a  power  of  sale  annexed.  The  bank,  on  se- 
curity of  the  note  and  deed,  loaned  money  to  B,  who  there- 
upon assigned  them  to  the  bank.  It  was  held  that  the  bank 
was  entitled  to  enforce  the  collection  of  the  note  by  sale  of  the- 
lands.  This  decision  was  afterwards  indorsed,  and  the  doc 
trine  reaffirmed  in  National  Bank  v.  Whitney^  103  U.  8.  99; 
Reynolds  v.  CrawfordsvilU  First  NaL  Bank^  112  U.  S.  405;  and 
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in  FoHier  v.  New  OrleauB  Nat.  Bank,  112  U..8.  439.  Whether, 
if  the  statute  were  before  us  for  primary  construction,  we 
would  conclude  that  the  distinction  made  by  the  supreme 
court  of  the  United  States  was  logical,  there  might  be  some 
question;  but  as  it  is  a  construction  of  the  United  States  stat- 
ute, and  the  United  States  supreme  court  has  decided  in 
Swope  v.  Leffingwellj  105  U.  S.  8,  that  it  has  authority  to  re-ex- 
amine the  judgment  of  a  state  court  where  this  question  is  in- 
volved, we  feel  bound  to  follow  the  decisions  of  that  tribunal 

On  the  question  of  priority  of  the  assignees,  an  investiga. 
tion  of  the  authorities  in  this  opinion  would  be  profitless,  for 
the  rules  announced  by  the  courts  are  absolutely  at  variance, 
and  cannot  be  reconciled.  There  are,  however,  two  general 
roles  promulgated  by  the  courts.  The  one  established  in  a 
large  number  of  states  is,  that  where  the  notes  are  made  pay- 
able at  different  dates  and  are  assigned  by  the  mortgagee, 
either  with  or  without  an  accompanying  assignment  of  the 
mortgage,  the  holder  of  the  first  note  coming  due  has  a  prior 
right  to  the  proceeds  of  the  mortgaged  *•*  premises.  In 
other  words,  that  the  right  of  prioril^r  among  the  respective 
assignees  was  tested  by  the  maturity  of  the  respective  notes. 
While  a  vast  number  of  cases  of  equally  respectable  authority 
hold  that,  under  the  circumstances  mentioned  above,  there  is 
no  preference  given  to  the  first  note  maturing,  and  that  in  the 
absence  of  expressed  stipulation  there  is  no  priority  in  the 
case  at  all,  and  that  all  the  assignees  are  entitled  to  share 
pro  rata  in  the  proceeds  of  the  mortgaged  premises.  AL 
though  the  former  rule  is  favored  by  such  eminent  authority 
as  Mr.  Pomeroy  in  his  Equity  Jurisprudence,  section  1201, 
the  latter  rule  appeals  to  our  judgment  as  being  more  equi- 
table. The  mortgage,  in  the  first  place,  was  executed  for  the 
equal  benefit  of  all  the  notes.  The  security  was  intended  as 
much  for  the  last  note  coming  due  as  for  the  first  one.  There 
seems  to  be  no  real  reason  why  the  relative  positions  of  the 
notes  and  mortgage  should  be  changed  because  the  owner- 
ship of  the  notes  has  changed.  The  value  of  the  notes  fre- 
quently depends  upon  the  security.  We  think  the  more 
equitable  and  consistent  rule  is  to  leave  their  values  undis- 
turbed by  their  assignment. 

Miller  v.  Watihington  Savings  Bank^  decided  by  this  court^ 
and  reported  in  6  Wash.  200,  is  cited  by  the  respondent  in 
favor  of  his  contention;  but  an  examination  of  this  case  shows 
that  the  court  did  not  attempt  to  announce  any  general  rule 
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on  the  question  involved  in  this  case.  That  decision,  in  fact^ 
goes  further  against  the  position  of  respondent  in  this  case 
than  we  find  it  necessary  to  go,  as  it  was  there  decided  that 
the  priority  was  in  favor  of  the  note  last  maturing.  How- 
ever, no  rule  was  established,  as  it  was  decided  squarelj 
upon  the  particular  circumstances  of  the  case. 

With  this  view  of  the  law,  the  judgment  will  be  reversed, 
and  the  cause  remanded,  with  instructions  to  ascertain  the 
amounts  due  on  the  respective  notes,  and  order  a  pro  rata 
'*'  application  thereon  of  the  proceeds  of  the  mortgaged 
premises. 

Andebs,  Hott,  Scorr,  and  Stilbs,  JJ.,  concur. 


MoRTOAOB  SwuBtHO  Sbvbril  Nom— Priokitt. — ^Wh«&  a  mortgags  !■ 
made  to  Moare  nTeral  notea  wfaiab  mature  at  different  Hmtrn,  aod  are  aaaigiwd 
to  different  pereone,  and  the  proceeds  of  the  mortgaged  property  are  not 
safficient  to  pay  all  the  notes,  snch  proceeds  most  be  distribnted  among  the 
different  holders  pro  rata,  irrespeotiye  of  the  dates  of  the  assignments  or  the 
maturity  of  the  different  notes:  Pemul  ▼.  Brookmire^  61  Ark.  106;  14  Ana. 
St.  Rep.  23,  and  note,  with  the  oases  ooUected;  Whitehead  ▼.  i/omtf,  106 
N.  C.  66;  but  in  SekuliB  r.  P^inHnton  Bank,  HI  111.  116;  33  Am.  St.  Repu 
290,  it  was  held  that  when  a  mortgage  is  given  to  secure  ssTeral  notes 
maturing  at  different  dates,  the  notes  are  entitled  to  priority  of  payment 
from  the  proceeds  of  the  property  embraced  in  the  mortgage  in  the  order 
an  which  they  respectiTely  become  due. 

Natiohal  Banks^Takinq  Mortqaox  to  SicuRB  Loan.— A  national  bank 
has  a  right  to  take  a  chattel  mortgage  for  the  purpose  of  securing  a  pro* 
Tiously  contracted  debt^  and  to  enforce  the  same:  Spqford  t.  PirH  NcU. 
Bank,  37  Iowa,  181;  18  Am.  Rep.  6;  but  a  national  bank  has  no  power  to 
take  a  deed  of  trust  or  mortgage  on  real  estate  to  secure  a  contemporaneona 
loan:  MaUhewe  t.  Skinker,  62  Mo.  820;  21  Am.  Rep.  426;  Fnwier  t.  i^cii%, 
72  Pa.  St.  466;  13  Am.  Rep.  699. 
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Orimikal  Law— CoKTiNt7ANCB~RiGHT  or  AoonsBDTO  BB  Prbsbkt.  — The 
granting  of  a  continuance  in  a  criminal  case  in  the  absence  of  the  aoonsed 
is  not  error  if  his  counsel  is  present,  and  it  does  not  appear  that  the  ae. 
cnied  was  subjected  to  any  injustice. 

Obiminal  La w^Cross- EXAMINATION  OF  AocosED.— A  poTson  accused  of 
crime  testifying  in  his  own  behalf  for  the  sole  purpose  of  establishing  his 
innocence,  although  he  is  not  directly  questioned  as  to  his  guilty  may  be 
cross-examined  relatiTe  to  his  flight  soon  after  the  ciima  was  committed 
for  the  purpose  of  evadinjif  prosecution.  Such  oroH-examination  is 
proper  as  affecting  the  credibility  of  the  accused  as  a  witness. 
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Cbiminal  Law— GEOfls-BXAMiMATioir  of  Acoubsd.*— A  person  aoeoted  of 
erime  tettif  jing  in  hit  own  behalf  ie  snbjeot  to  be  contradicted,  disputed, 
or  impeached  the  same  as  any  other  witness.  Cross-examination  for  thia 
pnrpose  it  not  in  Tiolation  of  a  constitntional  provision  that  no  person 
accnaed  of  crime  shall  be  compelled  to  give  OTidenee  against  himself. 

Objui'sal  Law — Pbincipal  anp  Aocissobt.— Under  a  statute  abrogsting 
the  distinction  between  principal  and  accessory  before  the  fact,  a  person 
may  be  found  guilty  under  an  indictment  charging  him  as  principal,  al* 
though  the  evidence  shows  him  to  have  been  an  accessory  before  the 
faet. 

IjAsoint— P08SSSS10W  OF  Stolbn  Frofbrtt  as  Evidbnob  of  Gdilt.— The 
late  possession  of  stolen  property  alone  is  not  sufficient  to  sustain  a  ver« 
diet  of  guilt  of  laroeny,  bnt  it  is  a  circumstance  tending  to  show  guilt. 
An  instmction  embodying  this  proposition  is  not  open  to  the  objection 
that  it  charges  upon  matters  of  fact. 

Hyde^  Glass,  and  Reagan^  for  the  appellant. 

James  E.  FenUm^  proseeuiifig  attorney,  and  James  A,  Haightf 
for  the  state. 

•■^  Scott,  J.  The  defendant,  Arthur  Duncan,  wns  con- 
victed of  the  crime  of  larceny,  and  he  appealed  to  this  court, 
■alleging  as  error  the  granting  of  a  continuance  of  the  cause 
from  the  18th  to  the  24th  of  March  without  his  personal  pres- 
ence. It  is  claimed  that  this  is  a  violation  of  section  22,  arti- 
cle ],  of  the  constitution,  which  provides  that  ''in  criminal 
prosecutions  the  accused  shall  have  a  right  to  appear  and  de« 
fend  in  person  and  by  counsel."  We  are  of  the  opinion,  how- 
ever, that  this  provision  has  reference  to  matters  connected 
ivith  the  trial,  and  not  to  any  thing  preliminary  thereto,  and 
the  granting  of  a  continuance  is  not  a  part  of  the  trial,  but  is 
41  preliminary  matter.  Counsel  for  the  prisoner  was  present 
at  the  time  said  order  was  granted,  and  objected,  but  not  on 
the  ground  that  the  defendant  was  absent.  It  does  not  ap- 
pear that  the  defendant  ^'®  was  subjected  to  any  injustice  or 
injury  in  the  premises. 

Upon  the  trial  of  the  cause  the  defendant  took  the  stand 
and  testified  in  his  own  behalf.  Upon  his  cross-examination 
the  prosecuting  attorney  was  permitted  to  ask  him  questions 
relative  to  his  having  fled  soon  after  the  crime  was  committed 
for  the  purpose  of  evading  the  prosecution.  It  is  contended 
that  this  was  erroneous  upon  two  grounds:  1.  Because  not 
proper  cross-examination;  2.  Because  it  was  a  violation  of 
«ection  9,  article  1,  of  the  constitution  of  the  state,  which  pro' 
Tides  that  "no  person  shall  be  compelled  in  any  criminal 
case  to  give  evidence  against  himself." 
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As  to  the  first  ground,  it  is  contended  that  it  was  improper 
cross-examination,  because  in  the  direct  examination  of  the 
defendant  he  was  only  questioned  touching  his  movements  on 
the  night  prior  to  his  arrest  and  on  the  morning  of  his  arrest, 
while  the  questions  relating  to  his  flight  from  the  state  and 
absence  from  the  trial  of  his  brother,  who  was  indicted  with 
him,  related  to  matters  happening  subsequent  thereto.  In  his 
direct  examination  the  defendant  had  been  questioned  gener- 
ally with  regard  to  his  connection  with  the  crime  charged,  and 
testified  in  relation  to  it.  He  was  not  asked  the  direct  ques> 
tion  as  to  whether  or  not  he  was  guilty,  nor  did  he  in  specific 
words  deny  his  guilt,  but  the  whole  purpose  of  his  testimony 
was  to  show  that  he  was  not  guilty,  and  we  are  of  the  opinion 
that  the  questions  complained  of  were  proper  as  tending  to 
affect  the  credibility  of  the  witness,  the  fact  of  flight  was  3ome 
evidence  of  guilt,  and  as  such,  tended  to  show  that  the  de- 
fendant had  testified  untruthfully  in  endeavoring  to  show 
that  he  was  not  guilty.  It  had  a  direct  bearing  upon  the 
truthfulness  of  his  testimony  in  chief. 

It  is  contended  that  the  jury  would  not  stop  with  consider- 
ing the  fact  of  flight  as  affecting  the  credibility  of  the  defend- 
ant only,  but  would  consider  it  as  evidence  of  his  •••  being 
guilty  of  the  crime  charged.  It  is  doubtful  whether  a  divid- 
ing line  can  be  drawn  under  the  facts  of  this  case,  for  the  only 
way  it  could  affect  his  credibility  was  in  showing  that  he  was 
guilty  of  the  offense  charged,  and  that  consequently  the  testi- 
mony he  had  given  in  his  direct  examination  to  the  effect  that 
he  was  not  guilty  was  untrue.  But  be  this  as  it  may,  no  e]> 
ror  can  be  founded  in  the  premises,  for  the  instructions  given 
by  the  court  to  the  jury  that  the  fact  of  flight  might  be  taken 
as  evidence  of  guilt  were  given  at  the  request  of  defendant- 
For  instance,  defendant  requested  the  court  to  charge  as  fol- 
lows: 

"The  jury  may  consider,  as  one  of  the  circumstances  in 
this  case, 'the  fact  that  defendant  did  not  appear  when  his  case 
was  called  for  trial  a  few  months  after  his  arrest;  but  the 
fact  that  defendant  fled  is  not  conclusive  proof  of  his  guilt, 
and  in  the  absence  of  other  evidence  is  not  sufficient  to  au- 
thorize a  verdict  of  guilty.  In  considering  the  circumstance 
of  flight,  the  jury  should  consider  the  reasons  why  defendant 
fled,  his  temperament,  his  surroundings,  the  advice  of  his 
friendi,  the  urgings  of  his  family,  and  all  that  influenced  him 
to  flee," 
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And  the  court  gave  this  instruction  with  others  relating^ 
thereto,  requested  by  the  defendant;  consequently,  if  a  dis- 
tinction can  be  drawn  between  considering  such  evidence  only 
as  affecting  the  credibility  of  the  defendant,  and  not  as  evi- 
dence of  his  guilt  of  the  crime  charged,  the  defendant  is  not 
in  a  position  to  take  advantage  of  it  in  this  case.  Nor  wai» 
such  cross-examination  a  violation  of  the  constitutional  pro- 
vision aforesaid.  When  a  defendant  in  a  criminal  case  takes- 
the  witness-stand,  he  assumes  the  character  of  a  witness,  and 
as  such  is  subject  to  be  contradicted,  dis^futed,  or  impeached 
the  same  as  any  other  witness:  Code  Proc,  sec.  1307;  Boyle- 
V.  State,  105  Ind.  469;  55  Am.  Rep.  218;  Thomas  v.  State,  10$ 
Ind.  419;  State  v.  PJefferle,  36  Kan.  90. 

-It  is  further  contended  that  the  court  erred  in  charging^ 
•*•  the  jury  that  the  defendant  might  be  convicted  if,  though 
not  standing  by  at  the  time  the  taking  was  done,  he  advised 
and  counseled  it  with  the  idea  and  with  the  intention  of  re- 
ceiving the  benefits  of  the  property  taken,  on  the  ground  that 
this  was  in  effect  telling  the  jury  that  the  defendant  might 
be  found  guilty  under  the  information  charging  him  as  prin-^ 
cipal,  if  the  evidence  showed  him  to  have  been  an  accessory 
before  the  fact.  Section  1189,  Code  Procedure,  provides  that 
'*  No  distinction  shall  exist  between  an  accessory  before  the 
fact  and  a  principal,  or  between  principals  in  the  first  and 
second  degree,  and  all  persons  concerned  in  the  commission 
of  an  offense,  whether  they  directly  counsel  the  act  constitute 
ing  the  offense,  or  counsel,  aid,  and  abet  in  its  commission^ 
though  not  present,  shall  hereafter  be  indicted,  tried,  and  pun* 
ished  as  principals." 

Under  a  statute  substantially  like  this  the  supreme  court  of 
California  has  held  that  the  distinction  between  an  accessory 
before  the  fact  and  a  principal  is  abrogated,  and  that  an  ac- 
cessory before  the  fact  must  be  prosecuted,  tried,  and  punished 
as  principal,  and  that  it  is  sufficient  to  charge  such  accessory 
directly  as  principal:  People  v.  Outeveras^  48  Cal.  19;  People 
V.  Rozelle,  78  Cal.  84. 

It  is  contended  that  charging  the  defendant  as  principal 
does  not  sufficiently  put  him  upon  his  guard  and  advise  him 
of  the  facts  to  be  proven  against  him,  where  it  is  sought  to 
show  that  he  was  an  accessory  before  the  fact  but  not  a  direct 
participant  in  the  crime  itself,  and  that  consequently  an  in- 
nocent man  might  be  surprised  in  a  trial  by  the  proof  offered^ 
and   not  have  sufficient  opportunity  to  prepare  therefor  in 
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•consequence  of  his  not  having  known  in  advance  the  facts  to 
be  shown  against  bini.  But  we  doubt  if  there  is  any  more 
foundation  for  this  contention  than  there  would  be  where  the 
effort  was  to  show  the  defendant  a  principal  in  the  commis- 
«ion  of  the  crime  charged.  For  instance,  in  the  crime  charged 
here,  that  of  larceny  of  *^^  a  steer  belonging  to  one  Neal 
Smythe,  it  was  possible  for  the  offense  to  have  been  committed 
in  so  many  different  ways  and  under  such  a  variety  of  cir- 
cumstances  as  principali  even,  that  in  the  case  of  an  innocent 
man,  the  formal  charge  itself  might  not  afford  any  accurate 
information  of  the  facts  and  circumstances  to  be  shown;  but 
an  such  a  case,  where  a  party  is  prosecuted  as  principal,  it  is 
not  contended  that  there  need  be  any  thing  more  than  a  for> 
mal  charge* 

It  is  not  necessary  to  set  up  the  evidence  to  be  offered,  nor 
the  particular  facts  to  be  established.  For  instance,  as  to 
the  particular  part  of  the  county  where  the  property  was 
stolen,  whether  taken  in  the  night  or  in  the  daytime,  how 
taken,  or  how  converted  to  the  use  of  the  defendant,  the  kind 
of  property  other  than  as  one  steer,  etc.,  as  to  all  of  which 
the  evidence  might  widely  vary  in  different  cases  and  yet  be 
legitimate  evidence  under  an  information  couched  in  practi- 
cally  the  same  words  charging  the  defendapt  as  principal 
And  until  it  is  made  necessary  by  law,  in  the  case  of  a  prose- 
cution for  a  crime,  to  set  up  the  particular  acts  to  be  proven 
against  a  principal,  it  is  not  necessary  to  set  the  same  forth 
in  the  case  of  an  accessory  before  the  fact. 

The  defendant  requested  the  court  to  give  the  following  in- 
struction: "The  jury  are  instructed  that  the  bare  possession 
of  stolen  property  alone  is  not  sufficient  to  sustain  a  verdict 
of  guilty,"  which  the  court  gave,  but  added  the  following: 
''^  It  is  only  a  circumstance  tending  to  show  guilt."  It  is  con* 
tended  that  this  is  error,  as  being  a  violation  of  section  16, 
article  4,  of  the  constitution,  which  provides  that  *' judges 
shall  not  charge  juries  with  respect  to  matters  of  fact,  nor 
•comment  thereon,  but  shall  declare  the  law."  It  ia  not 
•claimed,  however,  that  it  is  not  a  correct  statement  of  the 
proposition,  and  it  is  a  sufficient  answer  to  say  that  as  the  de- 
fendant requested  an  instruction  upon  this  point  he  cannot 
complain  upon  the  ground  stated,  because  '^^  the  court  gave 
a  more  complete  statement  than  he  had  requested. 

Judgment  affirmed. 
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Dunbar,  0.  X,  and  Hoyt,  J.,  concur. 

Anders,  J.,  concurring.  I  think  the  cro88*examination  of 
the  defendant  in  this  case  was  not  carried  beyond  the  legiti- 
mate bounds.  Whenever  a  defendant  becomes  a  witness  to 
dUsprove  a  criminal  charge,  he  thereby  subjects  himself  to  the 
same  liabilities  in  cross^xamination  as  does  any  other  witness,. 
and  may  be  cross-examined  as  to  any  pertinent  matters,  even 
although  such  testimony  may  tend  to  criminate  him.  The 
statute  authorising  parties  charged  with  ofiTenses  to  testify  in 
their  own  behalf  was  never  intended  to  enable  them  to  testify 
as  to  facts  tending  to  disprove  guilt,  and,  at  the  same  time,. 
to  suppress  other  facts  tending  to  shake  their  credibility,  or 
to  throw  additional  light  upon,  or  give  color  to,  facts,  and  cir* 
cumstanoes  detailed  in  the  examination  in  chief.  The  object 
of  all  testimony  is  to  elicit  the  truth;  and  experience  has 
shown  that  it  is  only  by  cross-examination  that  the  wliole 
truth  can  be  discovered.  No  one  can  be  compelled  to  give 
evidence  against  himself,  nor  can  any  one  accused  of  crime 
be  compelled  to  testify  in  his  own  behalf,  and,  if  he  does  not 
see  fit  to  do  so,  it  is  the  duty  of  the  court  to  charge  the  jury 
that  no  presumption  of  guilt  arises  therefrom.  But  when  a 
person  charged  with  the  comniission  of  an  offense  voluntarily 
assumes  the  character  of  a  witness,  he  waives  his  constitu- 
tional protection  to  the  extent,  at  least,  of  being  cross-exam- 
ined according  to  the  rules  of  evidence.  And  if  he  states 
facts  tending  to  prove  his  innocence,  it  seems  to  me  that  it 
would  be  contrary  to  every  consideration  of  justice  to  permit 
him  to  refuse  to  state  other  facts  connected  with  the  offense 
which  might  tend  to  show  the  falsity  of  his  testimony  in  chief. 
No  one  would  contend  ^^*  that  he  could  not  be  compelled  to 
answer  whether  he  had  not  made  declarations  out  of  court 
contrary  to  his  testimony  on  the  witness-stand,  and  I  am  un- 
able to  understand,  upon  principle  or  reason,  why  he  should 
be  permitted  to  refuse  to  state  whether  he  had  not  acted  con- 
trary to  his  declarations  as  a  witness. 

The  objection  that  the  court's  modification  of  the  instruc- 
tion requested  by  the  defendant  was  in  contravention  of  section 
16,  article  4,  of  the  state  constitntion,  is  without  foundation, 
for  the  reason  that  all  that  was  added  thereto  was  plainly 
implied  in  the  instruction  as  originally  presented  to  the  court. 
I  see  no  error  in  the  record,  and  think  the  judgment  ought 
to  be  affirmed. 
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8TILB8,  J.,  dinented  on  the  ground  that  when  a  person  nccoaod  of  orimo 
bag  testified  to  the  legal  oonolnaion  that  he  is  not  gnilty,  without  any  direel 
'ezamination  oonceming  the  fact  of  his  flight  soon  after  the  crime  was  com- 
fnitted,  it  is  not  proper  oross-examination  to  question  him  relative  to  siieh 
£ight  to  avoid  prosecution,  for  the  reason  that  this  is  an  independent  ezam- 
illation  into  a  matter  wholly  foreign  to  the  direct  examination,  and  as  flight 
is  a  circumstance  tending  to  show  a  consciousness  of  guilt,  it  negatives  the 
legal  oondnsion  of  innocenoe,  and  although  the  oircumstanoe  of  flight  tends 
4o  contradict  the  testimony  of  the  aconsed,  it  does  not  affect  his  credibility 
<as  a  witness.  Its  only  effect  is  to  compel  the  prisoner  to  give  evidence 
against  himself  in  direct  violation  of  the  constitutional  guaranty  that  no 
person  shall  be  compelled  in  any  criminal  case  to  give  evidence  against  him- 
«elf.  Justice  Stiles  cited  PeopU  v.  Teaion,  75  Cal.  415,  as  an  instance  where 
precisely  the  same  attempt  was  made  to  cross-examine  an  accused  under  the 
^uiae  of  impeachment  of  the  witness,  and  the  judgment  in  that  case  was  re- 
versed on  appeal  by  a  unanimous  court  for  error  committed  in  compelling 
the  witness  to  answer.  The  dissenting  justice  also  stated,  in  support  of  his 
Tiews,  the  well-established  rule  that  a  party  has  no  right  to  cross-examine 
any  witness  except  as  to  facts  and  circumstances  connected  with  the  matters 
stated  in  his  direct  examination,  and  if  he  wishes  to  examine  him  as  to  other 
matters,  he  must  do  so  by  making  the  witness  his  own,  and  calling  him  as 
such:  PhUadelphia  tic  R.  R,  Co,  v.  8timpfKm,H  Pet  461;  1  Greenleaf  on 
'Evidence,  sec.  445;  1  Wharton  on  Evidence,  sec  529;  i  Rice  on  Evidenosb 
•586;  Rapalje  on  Law  of  Witnesses,  sec.  246.  He  also  stated  that  the  oorreot 
rule  was  Uid  down  in  Boyle  v.  StaU,  105  Ind.  469,  55  Am.  Rep.  218,  where 
it  was  said  that  "The  cross-examination  of  a  witness  must  be  confined  to 
the  subject  opened  by  direct  examination.  This  settled  rule  does  not,  how- 
•ever,  restrict  the  cross-examination  to  the  specific  facts  developed  by  the 
"direct  examination,  but  does  confine  it  to  the  subject  of  that  examination. 
Where  a  subject  is  opened  by  the  direct  examination,  the  cros»4ixaminiug 
•counsel  may  go  fully  into  the  details  of  the  subject^  and  is  not  confined  to 
the  particular  part  of  it  embraced  within  the  questions  asked  upon  the  direct 
•examination." 

AOCX880RIK9  AND  AoooMPLicsa — Who  Ars  Prikcipaia — All  persons 
who  are  present  at  a  wrongful  act  and  participate  therein  by  counsel,  advice^ 
-or  otherwise,  are  regarded  as  principals  and  held  liable  as  such;  this  rule 
prevails  in  criminal  cases:  WilU  v.  Luca%,  110  Mo.  219;  33  Am.  St.  Rep.  436L 
4md  note;  WhiU  v.  People,  139  III  143;  32  Am.  St.  Rep.  196,  and  note:  Su^ 
T.  WhUeon,  111  N.  C.  695;  C<mmonwmlU^  v.  Holligter,  157  Pa.  St.  13.  Where 
two  persons  are  jointly  indicted  for  a  crime,  oife  as  principal  and  the  other 
«s  aider,  the  one  charged  as  aider  may  be  found  guilty  as  principal,  each 
being  criminally  liable  for  the  act  of  the  olKer:  Benge  v.  CommonweaUhf  92 
Ky.  1.  All  distinctions  between  principals  in  the  first  and  second  degree 
and  accessories  before  ths  fact  have  been  abolished  in  Missouri:  State  v. 
Johneon^  Hi  Mo.  578. 

LARCB2ir. — P0S8B88IOM  ov  Stolbh  Propsrtt  very  soon  after  ths  laroeny 
raises  a  presumption  of  guilt  which,  if  not  rebutted,  will  warrant  a  eonvie- 
tioii  of  the  larceny:  Huggine  ▼.  People,  135  111.  243;  25  Am.  St  Rep.  357,  and 
note;  RM  v.  State,  35  Neb.  285;  Blaktr  v.  State,  130  Ind.  203;  Blankensk^ 
V.  State,  55  Ark.  244;  Willlameon  v.  StaU,  30  Tex.  App.  330;  Ckark  ▼.  State^ 
30  Tex.  App.  402;  SUepperd  v.  State,  94  Ala.  102.  See,  also^  SiaU  v.  TV^Aw 
111  Mo.  538. 
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Accused  ab  Witiibss — Cboss-Exauination  or.— In  general,  a  pexsoa 
«cciiBed  of  crime  by  voluntarily  taking  the  witness-stand  in  his  own  behalf 
ehangee  his  aiaiun  from  defendant  to  witness,  and  consequently  may  h% 
treated  like  any  other  witness.     In  other  words  a  defendant  in  a  criminal 
«ase  taking  the  witness-stand  to  testify  in  bis   own  behalf,  assnmes  the 
oliaracter  of  a  witness,  and  is  entitled  to  the  same  privileges,  and  subject  to, 
^he  same  tests,  and  to  be  contradicted,  discredited,  or  impeached  in  like 
cnanner  at  any  other  witness:  Keyes  v.  St^tU^  122  Ind.  527;  Brandon  v.  People^ 
42  N.  Y.  265;  StaU  ▼.  WWuim,  72  Me.  531;  State  t.  Red,  53  Iowa,  69; 
ZHaque  v.  State,  49  N.  J.  L.  249;  StaU  v.  P/efferU,  36  Kan.  90;  Thomas  v. 
SUUe^  103  Ind.  419;  State  t.  Beaty,  25  Mo.  App.  214;  StaU  v.  Aln-ams,  11 
Or.  169;  People  r.  Beinhart,  39  Cal.  449.     In  Missouri  the  narrow  rule  pre- 
vailsy  that  a  defendant  in  a  criminal  case,  testifyinjr  in  his  own  behalf,  can 
be  cross-examined  only  as  to  matters  directly  referred  to  by  him  in  his 
examination  in  chief:  StaU  t.  MeLcuighlin,  76  Mo.  320;  StaU  t.  Porter,  75 
Mo.  171;  StaUr,  Chamberlain,  89  Mo.  129.     Cases  exist  in  other  jurisdic* 
tiona  which  support  this  doctrine:  StaU  v.  Saunders,  14  Or.  300;  People  v. 
O'Brien,  66  Cal.  602,  but  in  the  subsequent  case  of  People  v.  Bozelle,  78  Cal. 
^4,  it  was  held  that  the  cross-examination  of  a  defendant  in  a  criminal  case 
«•  to  matters  about  which  he  is  examined  in  chief,  is  not  confined  within 
narrower  limits  than  in  the  case  of  any  other  witness,  except  that  the  court 
tnay  not  have  such  discretion  as  to  the  extent  and  scope  of  the  cross-exami- 
nation as* in  the  case  of  other  witnesses.     Consequently  if  the  defendant  on 
hia  direct  examination  denies  the  commission  of  the  crime  charged,  he  may 
be  cross-examined  as  to  whether  a  letter,  which  tends  to  contradict  such 
denial  and  to  show  a  perpetration  of  the  crime,  is  in  his  handwriting.    The 
action  of  a  trial  court  in  permitting  a  defendant  testifying  in  his  own  I)ehalf 
to  be  cross-examined  on  matters  not  referred  to  in  his  direct  examination,  is 
not  reviewable  on  appeal  unless  objections  were  made,  and  exceptions  re- 
■erred  at  the  time:  StaU  ▼.  Turner,  110  Mo.  196. 

When  an  accused  becomes  a  witness  in  his  own  behalf,  and  denies  that  he 
eommitted  the  crime  for  which  he  is  on  trial,  a  wide  latitude  of  cross-exami- 
nation is  permissible,  owing  to  the  general  nature  of  defendant's  statement: 
People  y,  MuUlngs,  83  Cal.  138;  17  Am.  St.  Rep.  223.  Upon  the  cross-exami- 
nation of  such  witness,  such  d(  flections  from  the  matter  brought  out  on 
direct  examination  are  allowed  as  may  be  necessary  to  bring  the  whole  mat- 
ter trenched  upon  by  the  direct  examination  before  the  court,  and  to  extract 
the  whole  truth  concerning  the  matter  brought  forward  by  the  accused. 
Successful  efforts  of  this  nature  must  necessarily  operate  materially  against 
bim,  but  having  voluntarily  placed  himself  on  the  witness-stand,  he  must 
ebide  the  consequences.  It  has  been  decided,  that  when  a  defendant  in  a 
eriminnl  case  becomes  a  witness  in  his  own  behalf,  it  is  in  the  discretion  of 
the  court  to  allow  him  to  be  cross-examined  on  the  whole  case,  and  the 
exercise  of  such  discretion  is  not  reviewable  as  error  on  appeal :  DL^que  v. 
State^  49  N.  J.  Lb  249.  If,  on  his  direct  examination,  he  undertakes  to  state 
all  that  occurred  between  two  points  of  time,  he  may  be  asked,  on  his  cross- 
examination,  if  he  has  omitted  any  thing  pertinent  to  the  case,  and  his  at- 
tention may  be  directed  to  the  precise  point  by  asking  him  if  some  specified 

*  BxrxaKNCS  to  monographic  kotbs. 
Cross-examlvation  of  defendant  in  criminal  prosecullons:  19  Am.  Rep.  848,  S49t 
17  Am.  Rep.  14»-14fi. 
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thing  did  aol  oocnr:  PtopU  ▼.  Su9$eB.  46  CaL  121.  If,  on  hii  eroM  Mcami> 
DAtion,  he  hat  yoluntarily  made  itatemeiita  coocernin/;  matters  not  embneed 
IB  his  direct  ezamination,  he  may  be  oroes-ezamined  tot  the  purpoeo  of 
makiug  each  statements  more  cletir:  Peoplt  v,  HuUan,  73  CaL  243.  In  the 
discretion  of  the  court  he  may  be  croas-ezamiDed  aud  afterwards  recalled 
for  further  crose-ezamination:  SiaU  t.  Cohn^  9  Nev.  179.  He  may  be  r^ 
called  by  the  state  and  croes^ezamiDed  for  the  purpose  of  laying  the  foon« 
Vlation  for  impeaching  his  testimony,  if  such  oross-ezamination  relates  to  the 
testimony  he  has  given  in  his  own  behalf:  StaU  t.  JJonUf  9  Kad.  119.  ▲ 
person  on  trial  for  violating  an  electioa  law  by  writing  names  improperly  on 
a  registration  book,  who  testifies  in  his  own  behalf  that  he  did  not  so  write 
the  names,  may  be  compelled,  on  cross-ezamination,  to  write  the  same  name* 
on  paper,  in  the  presence  of  the  jnry,  for  the  purpose  of  comparing  the 
names  when  thus  written  with  the  writing  in  the  registration  book:  Umked 
6taU$  V.  JiuOaney,  32  Fed.  Rep.  370. 

A  defendant  on  trial  for  mnrder,  who  testifies  in  his  own  behalf,  and  Rives 
ft  detailed  aoconnt  of  his  feeling  on  the  day  of  the  homicide,  for  the  porpoae 
of  showing  an  abeence  of  malioe,  may  be  asked  on  cross-ezamination  if  be 
did  not  on  that  day  state  that  he  had  the  same  right  to  kiU  a  man  trying  to 
•teal  his  land  as  one  trying  to  steal  his  horse.    Such  evidence  is  competent 
as  showing  his  malioe:  SiaU  ▼•    FKea^  95  Ma   139.     A  person  aocnsed  of 
mnrder,  who,  on  the  witness-stand,  admits  the  homicide,  and  claims  that  he 
oommitted  it  on  account  of  insnlts  offered  by  the  deceased  to  his  wife,  ie 
properly  asked  on  crosa-ezamioation  if  she  is  his  lawful  wife:   WtUmm  ▼• 
OonimanweaUhp  87  Va.  608.     A  defendant  in  a  bastardy  proceeding  having 
testified  in  defense,  denying  having  had  interoonrse  at  the  time  stated  in  the 
complaint  and  sustained  by  the  evidence,  may  be  required  on  cross««zanii- 
nation  to  answer  whether  he  had  snch  intercourse  at  another  time:  Stale  v. 
Kliltke,  46  Minn.  343.    The  eztent  to  which  an  accused  may  be  croBs>ezam- 
ined  on  matters  irrelevant  and  collateral  to  the  main  issue,  with  %  view  of 
impairing  his  credibility,  depends  upon  the  appearance  and  ooudnct  of  the 
witness  and  all  the  circumstances  of  the  case,  and  necessarily  rests  in  the 
sonnd  discretion  ol  the  trial  court;  and  it  is  only  where  there  has  been  a 
clear  abuse  of  that  discretion  that  error  is  oommitted:  StaU  v.  Pf^erle^  36 
Kan.  90;  Hanof  v.  State,  87  Ohio  St.  179;  41  Am.  Rep.  496.     Under  the 
rule  that  a  defendant  who  voluntaiily  becomes  a  witness  in  his  own  behalf 
is  subject  to  the  same  rules  and  tests  as  any  other  witness,  he  may  be  re- 
quired to  answer  on  cross-ezamination  whether  he  has  not  been  charged  with, 
or  convicted  of,  a  similar  crime  at  some  previous  time  to  that  alleged  in  the 
indictment  under  which  he  is  on  trial 

Questions  of  this  nature  are  allowed  with  a  view  of  testing  the  credibility 
of  the  witness:  StaU  v.  Probaseo,  46  Kan.  310;  StaU  v.  P/^erk,  36  Kan. 
90;  Banofw.  SiaU,  37  Ohio  St  178;  41  Am.  Rep.  496;  SlaU  v.  BUwood^  17 
R.  L  763;  SiaU  v.  Bacon,  13  Or.  143;  67  Am.  Rep.  8;  Comawnoeaitk  v.  SuU 
fiean,  160  Mass.  315;  PeopU  ▼.  Joknmm,  57  Gal.  571;  PeopU  v.  Irvmg^  95 
N.  Y.  541.  The  only  exception  to  this  rule  is  that  ezisting  under  a  peculiar 
statute  in  Missouri,  under  which  it  is  held  that  it  is  error  to  compel  an 
aocnsed  on  oross-ezamination  to  answer  the  que«tiou  whether  he  has  been 
previously  convicted  of  a  felony  or  other  crime:  StaU  v.  Brent,  100  Mo.  531« 

There  is  a  conflict  in  the  authorities  as  to  whether  a  person  accused  of  one 
erime  can  be,  after  offering  himself  as  a  witness,  cross-ezamined  as  to  bit 
former  indictment  for,  or  conviction  of,  a  erime  of  a  different  nature  for  the 
purpoee  of  testing  his  credibility.     A  majority  of  the  cases  hold  that  such 
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er€M8-€xaniinati<m  nraat  he  confined  to  questions  regarding  bis  former  con« 
▼iction  of,  or  indictment  for,  a  crime  similar  in  nature  to  that  for  which  he 
is  on  trial.  Thus  it  is  held  that  a  defendant  in  a  criminal  case,  who  avails 
himself  of  the  statutory  privilege  of  testifying  in  his  own  behalf^  oannot  bo 
cross-examined  against  his  objection  as  to  former  indictments  against  him 
for  other  and  different  offenses  not  pertinent  to  the  issue  to  be  tried:  Smith 
▼.  Slnie,  79  Ala.  21;  8taU  v.  Hvff,  11  Nev.  17;  PeopU  t.  Orapo,  76  N.  Y. 
288;  32  Am.  Bep.  302;  People  ▼.  Brown,  72  N.  T.  671;  28  Am.  Rep.  183t 
J^eople  T.  Noelke,  94  K.  Y.  137;  46  Am.  Rep.  128;  People  t.  Irving,  96  N.  Y. 
641.  Other  cases  hold  that  the  accused  may  be  compelled  to  state  on  cross- 
examination  whether  he  has  been  arrested  for,  or  convicted  of,  another  and 
different  crime,  at  a  previous  time,  with  a  view  to  affect  his  standing  as  a 
witness:  People  ▼.  Fooie,  93  Mich.  38;  State  v.  Lawhom,  88  N.  0.  634; 
King  v.  State,  91  Tenn.  617.  Questions  as  to  specific  acts  or  facts  which  tend 
to  discredit  the  accused,  or  to  impeach  his  moral  character,  may  be  asked 
him  on  cross-examination:  People  v.  Irmng,  95  N.  Y.  541;  StcUe  ▼.  Hi^f,  U 
NeT.  17;  Zeyes  ▼•  State,  122  Ind.  527.  But  to  entitle  the  prosecution  to 
cross-examine  him  about  matters  which  are  irrelevant  to  the  main  issue,  and 
calculated  to  prejudice  him  with  the  jury,  they  must  at  least  be  such  as 
clearly  go  to  impeach  his  general  moral  character  and  his  credibility  as  » 
witness:  People  r.  Crapa,  76  N.  Y.  288;  32  Am.  Rep.  302;  Slate  v.  Bacon,  13 
Or.  143;  67  Am.  Rep.  8 ;  and  a  sound  discretion  will  never  sanction  inquiries 
the  sole  object  of  which  is  to  disgrace  the  witness,  and  not  to  test  his  credi- 
bility: State  V.  ^aoon,  18  Or.  143;  67  Am.  Rep.  8;  People  r.  Brown,  72 
N.  Y.  671;  28  Am.  Rep.  183. 

It  is  well  settled  that  when  an  accused  becomes  a  witness  in  his  own  be* 
half,  he  cannot  be  compelled  on  cross-examination  to  disclose  confidential 
communications  between  himself  and  his  attorney,  nor  can  such  disclosures 
be  required  of  the  attorney  without  the  consent  of  the  accused:  Duttenhqfer 
▼.  State,  34  Ohio  St.  91;  32  Am.  Rep.  362;  Swenk  ▼.  People,  20  111.  App.  Ill; 
StaU  V.  WhUe,  19  Kan.  445;  27  Am.  Rep.  137;  but  if  the  accused  on  direct 
examination  goes  into  the  matter  of  consultations  or  oommuoications  with 
his  counsel,  he  may  be  compelled  to  answer  fully  on  cross-examinationi 
Swenk  v.  People,  20  lU.  App.  111. 

PRIYILBOS— Sblf-imcrimination. — If  a  person  charged  with  crime  volun* 
tarily  offers  himself  as  a  witness  in  his  own  behalf  to  disprove  the  criminal 
charge  he  thereby  waives  his  constitutional  privilege  of  refusing  to  answer 
questions  on  cross-examination  because  his  answers  may  tend  to  criminate 
himself.  So  far  as  concerns  questions  touching  the  merits,  the  defendant^ 
by  making  himself  a  witness  as  to  the  offense,  waives  his  privilege  as  to  all 
matters  connected  with  the  crime,  and  may  be  cross-examined  as  to  every 
thing  relevant  to  the  issue:  State  r,  Thomas,  98  N.  a  599;  2  Am.  St  Rep, 
361;  State  v.  Allen,  107  N.  C.  805;  Spies  v.  People,  122  III  1;  3  Am.  St  Rep. 
320;  Commonwealth  v.  Lannan,  13  Allen,  563;  Commonwealih  v.  Mullen,  97 
Mass.  545;  Commonioealth  v.  Morgan,  107  Mass.  199;  Commonwealth  v.  Nich» 
ots,  114  Mass.  285;  19  Am.  Rep.  346;  Peek  v.  State,  86  Tenn.  259;  RatOs  v. 
State,  88  Ala.  91;  Keyes  v.  Stale,  122  Ind.  527;  StaU  v.  Oher,  62  N.  H.  459; 
13  Am.  Rep.  88;  Commonwealth  v.  Tolliver,  119  Mass.  312;  State  v.  Fay,  43 
Iowa,  651;  Slate  v.  Wentworth,  65  Me.  234;  20  Am.  Rep.  688;  Connors  v. 
People,  60  N.  Y.  240.  The  privilege  a  witness  has,  of  declining  to  answer 
a  question  that  might  subject  him  to  a  criminal  prosecution  is  a  privi* 
lege  of  the  witness,  and  not  of  the  party.  When  he  is  both  party  and 
witness,  he  must  be  held  on  his  cross-examination  as  waiving  the  privilege 
AM.  bx.  Ksr.,  Vol.  XJLXVIIL  — G7 
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M  to  Miy  natlOT  abovt  wbioh  he  hM  gir«n  ieeUmoay  in  eliiof.    HiiTiiig  toi> 
tified  to  %  pari  of  the  tranaeotioii  in  which  be  was  eoaeemed,  he  ie  bo«iid  to 
etato  the  wholet  Roddp  ▼.  fimtgtm,  4S  Md.  490l    While  the  aeooeMl  need 
oet  toke  the  witaeae-etand  to  orimiaftto  hiaeel^  yet  if  he  Tolaiitorily  taali- 
fiea  to  any  iaeriaiiBatery  matter,  be  may  be  oomptlM  ea  cpoei  eTaminatioQ 
to  testify  in  retpeet  to  that  mattor  oonoarning  all  that  ia  material  to  the 
issne:  State  ▼.  Fay^  43  Iowa,  651.    That,  a  defendant,  who  teetifiee  in  hb 
own  behalf  on  a  proeeontion  f«r  mnrder,  may  be  asked  and  eompelled  to 
anewer  on  eroee  eaaminafcien,  **  where  he  wee  each  day  end  night  from  the 
night  of  the  killing  nntil  he  waa  aireated  **  a  abort  time  afterwards:  Rami$  ▼. 
Siaie,  88  Ala.  91-98.    In  this  case  the  eonrt  said:  "He  rolnnterily  made 
himself  a  witness  in  his  own  behalf,  and,  io  doing  so,  enbmitted  himself  to 
orsse-examiaatiefn,  to  attack  on  his  general  oharaoter  for  veraoity,  and  to 
every  other  mode  of  attaok  on  bia  oredibility,  to  the  same  extent  ae  if  ho  bed 
been  a  diainterssted  witness*     As  to  any  iaot  or  eircnmstanee  relevant  to 
the  issue,  -or  whidi  eheds  light  on  the  comaussion  and  oharaoter  of  the  offense^ 
though  inoalpatory,  he  waiTes  his  oonstitatiottal  right  to  protection  against 
being  oompelled  to  giro  evidence  agaiant  hiomell.    But  the  waiver  extends 
no  further  tban  to  all  snch  facte  and  circnmstoncss  em  amy  tend  to  illnstrate 
the  particular  oflEense  chaxged.    Within  theee  limito  the  fullest  press  exami« 
nation  should  be  allowed;  bat  its  range  into  tn^iriee  respecting  past  traae- 
actions  and  offenses  separate  and  distinct  ie  prohibited  by  tbe  oonetitutional 
inhibition.''    Io  Staie  ▼.  Obert  52  N.  H.  459,  IS  Am.  Bepi  86,  the  oonrt  asid: 
*'  Tlio  questions  hcM  presented-^vhether  a  prisoner,  who  is  sworn  as  a  wit- 
ness at  his  own  request,  can  be  oompelled  to  answer  questions  upon  haseross- 
examiuation  as  to  facte  tending  to  oottFiet  him,  in  relation  to  which  be  waa  not 
interrogated  on  his  direct  exanrinationf  and  whether,  upon  being  permitted 
to  refuse  to  answer  such  questions  upon  the  ground  that  his  answena  might 
tend  to  criminato  him,  such  refusals  may  be  oommeated  upon  by  tho  state's 
counsel,  and  be  considered  by  the  jury.     If  the  mling  that  the  prisoner  had 
the  right  to  decline  answering  had  been  oorreot  we  should  agree  wiUi  conn- 
eel  that  the  subsequent  ruling  could  not  be  snstatned.     But  the  first  ruling 
was  not  correct.     The  respondent,  by  electing  to  testify  in  his  own  favor, 
waived  bis  constitutional  right  and  privilege.     If  he  refuses  to  testify  at  all 
the  statute  protecto  him  from  adverse  comment  or  inference,  but  if  he  avails 
himself  of  the  statate  he  waives  the  constitutional  protection  in  bia  favor, 
and  subjecto  himself  to  the  peril  of  being  examined  as  to  any  and  every 
matter  pertinent  to  the  imue."    The  accused,  by  becoming  a  witness  in  his 
own  behalf,  places  himself  in  the  position  of  any  other  witness  in  respect  to 
the  right  of  cross-examination,  and  he  may  be  required  to  answer  questions 
affecting  his  credibility  as  to  matters  relative  to  the  issue,  although  having 
no  relation  to  his  tostimony  on  the  direct  examination:  People  v.  TVoe,  131 
N.  T.  651.     In  such  case  the  jury  should  be  instructed  to  consider  irapeaeh- 
itig  testimony  as  affecting  only  bia  oredibility  as  a  witness,  and  not  as  im* 
pairing  the  presumption  of  his  innooencei  Pedb  v.  Stale,  86  Tenn.  859. 
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SfiOHAincB*  Lmra — PABTixs-^PLBADiirGk^In  an  action  to  onforoo  a  mo- 
ohanio's  lien  against  the  property  of  an  insoWent  owner,  a  complaint 
merely  alleging  that  a  third  person,  not  described  as  assignee  of  the 
insolvent,  has,  or  oUims,  some  interest  in  the  property,  mnst  be  inter- 
preted as  directed  against  sach  assignee's  interest  in  bis  personal  capac- 
ity, and  is  not  sufficient  to  make  the  insolvent  estate  a  party  to  tha 
action. 

VaoHAMiDB*  LntKB^FoftioLosuBK—lF^Kcnoii  Rbstsaihiho  Salb.— As  a 
sale  of  property  belongiag  to  an  insolrent  estate,  nnder  a  Toid  judgment 
of  forecloeore  of  a  mechanic's  lien,  wenM  oonstitnte  a  elond  on  the 
assignee's  title,  although  he  is  not  made  a  party  to  the  aait»  he  may 
maintain  an  action  to  restrain  such  sale. 

▲mOMUBMTB  roR  Benefit  ov  CKSDiTORa,  under  the  laws  of  Washington, 
rest  the  property  in  the  assignee  as  an  officer  of  the  court,  and  pre- 
sent the  enforcement  of  a  mechanic's  lien  against  the  insoWent  estate 
without  leare  of  court,  and  all  those  having  claims  against  snob  estate 
must  present  them  in  the  insolvency  proceeding. 

JiiUifm  and  HouMer^  for  the  appellante. 
Franl  Quinhy^  for  the  respondent 

^^*  HoTT»  J.  Appellants  furnished  material  for  the  erec- 
tion of  a  building  for  one  Hamilton,  and,  not  being  paid  there- 
for, filed  their  lien  under  the  statute,  and  brought  their  action 
against  said  Hamilton  to  foreclose  the  same.  In  their  com* 
plaint  in  said  action  it  was  alleged  that  one  F.  W.  Carlton 
had  some  interest  in  the  premises  against  which  the  lien  was 
flonght  to  be  enforced.  A  decree  of  foreclosure  was  had, 
whereupon  this  action,  was  prosecuted  by  the  respondent  as 
assignee  of  the  estate  of  said  Hamilton  to  enjoin  the  appel- 
lants from  enforcing  said  foreclosure  judgment  Said  Hamil« 
ton  made  an  assignment  before  the  commencement  of  the 
Action  for  foreclosure  of  the  lien,  and  said  F.  W.  Carlton  was, 
at  the  time  the  said  action  was  commenced,  the  assignee  by 
election  of  the  creditors,  and  one  of  the  questions  presented 
is  as  to  whether  the  allegation  in  the  complaint  in  the  fore- 
closure proceeding  that  said  Carlton  claimed  some  interest  in 
the  property  was  sufficient  to  make  the  estate  of  said  Hamil- 
ton a  party  to  the  action.  In  our  opinion  it  was  not  Such 
allegation  must  be  interpreted  to  have  been  directed  against 
the  said  Carlton's  interest  in  his  personal  capacity,  and  not 
4ts  assignee  of  the  said  Hamilton. 

The  appellants  claim  that,  this  being  so,  the  judgment  waa 
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absolutely  void  as  against  the  estate,  and  for  that  reason  the 
proceedings  thereunder  could  in  no  manner  affect  the  interests 
thereof.  We  cannot  agree  with  this  contention*  The  decree 
was  in  terms  directed  against  a  specific  piece  of  property,  and 
a  sale  thereunder  would  in  some  degree  constitute  a  cloud 
upon  the  title,  which  would  interfere  with  the  assertion  of  the 
rights  of  the  estate  in  regard  thereto. 

The  only  other  question  presented  by  the  record  is  as  to 
the  right  of  the  plaintiff  as  a  lien  claimant  to  maintain  his 
^^^  action  for  the  foreclosure  thereof,  notwithstanding  the 
fact  that  the  person  against  whom  the  lien  was  to  be  enforced 
had,  before  the  date  of  the  commencement  of  the  action,  made 
an  assignment  under  the  statute  as  to  insolvent  debtors. 

In  our  opinion  such  action  could  not  be  maintained.  It 
is,  perhaps,  true  that  under  a  common-law  assignment  the 
estate  taken  by  the  assignee  would  be  subject  to  the  lien, 
and  the  person  holding  it  could  go  into  court  and  enforce 
his  rights  thereunder  as  though  such  assignment  had  not 
been  made,  by  simply  making  the  assignee  a  party  to  the 
proceeding  in  ease  he  desired  to  foreclose  him,  as  such  as- 
signee, from  raising  any  question  in  regard  thereto.  But 
this  court  has  frequently  held  that  an  assignment  under 
our  statute  is  entirely  different  We  have  Ijeld  that  upon 
the  execution  of  the  deed  of  assignment  the  person  executing 
it,  to  all  intents  and  purposes,  surrenders  all  his  property, 
whether  named  in  the  deed  of  assignment  or  not,  to  the 
jurisdiction  of  the  court,  to  be  applied  as  directed  by  the 
statute.  That  the  assignee  named  in  said  deed  of  assign- 
ment, or  thereafter  chosen,  holds  the  property  substantially 
as  an  officer  of  the  court.  This  being  so,  it  must  follow 
that  nothing  can  be  done  by  any  person  in  reference  to  said 
property,  or  looking  to  the  enforcement  of  any  lien  against 
the  same,  without  its  leave  first  obtained.  By  such  assign- 
ment the  jurisdiction  of  the  entire  matter  of  adjusting  claims 
against  the  estate,  whether  secured  by  lien  or  otherwise, 
passes  to  the  court,  and  those  having  claims  must  present 
them  in  the  insolvency  proceeding.  This  is  not  only  neces- 
sary, for  the  reason  that  the  property  is  in  the  jurisdiction  of 
the  court,  but  it  is  in  the  interest  of  economy,  and  the  proper 
adjustment  of  the  affairs  of  the  insolvent  Those  having 
preferred  claims  can  in  no  manner  be  injured  by  having  thus 
to  present  them,  for  the  reason  that  the  court  is  clothed  with 
ample  power  to  protect  the  rights  of  such  preferred  creditors^ 
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^^*  The  foreclosure  proceeding  was,  therefore,  wrongfully 
commenced,  and,  as  the  enforcement  of  the  judgment  ren« 
dered  would  tend  to  embarrass  a  proper  administration  of 
the  afiairs  of  the  insolvent,  the  lower  court  properly  enjoined 
any  enforcement  thereof  and  its  action  in  so  doing  must  be 
affirmed* 

Dunbar,  C.  J.,  Stilbs  and  Scott,  JJ.,  concur. 
Andbbs,  J^  not  sitting.      

IirjUNonoN  TO  PBBYKrr  ▲  Shbbiff's  Sals,  which  would  throw  a  elood 
on  the  oompUkinant's  title,  will  be  granted  where  equity  oould  set  asids 
the  deed  if  the  tale  were  madei  PeUU  ▼.  Shepherd,  6  Paige,  493;  28  Am. 
Deo.  iS7»  and  note.  One  haa  a  right  to  haye  hia  title  to  land  protected 
from  a  sale  that  might  oreate  a  cloud  upon  it:  Oup  ▼•  Bemumeet  6  OaL 
78;  68  Am.  Deo.  85»  and  note  on  injunotiona  to  prevent  cloud  on  title} 
note  to  CarBm  t.  Hwdrnm^  62  Am.  Dec  623;  Ktiddm  w.  MeOark^^  26  &  a 
1}  4  Am.  8t  Bep.  674^  and  note. 
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i7imTrriiin  TiTjutt.ttt  iob  Nbouougb  to  Passihoxb  Ridzko  oh  Passm.— 
A  pereon  accepting  and  riding  upon  a  free  railroad  pass  oontaining  stip* 
ulationa  abeolTing  the  carrier  from  liability  for  negligence  ia  bound  by 
its  terms^  and  cannot  recover  for  personal  injuries  suffered  by  him  through 
the  negligence  of  a  servant  of  the  carrier. 

Vfoliobmos**Staiibiiio  on  Oar  Pi^kTVOBiC'It  is  not  negligence  per  m 
for  a  passenger  to  stand  upon  the  front  platform  of  the  trail  car  of  a 
moving  cable  train,  in  the  absence  of  any  rule  of  the  oompany  against 
it  and  when  it  has  been  the  custom  for  passengers  to  occupy  tiiat  posi- 
tion. In  cases  of  this  nature  the  question  of  contributory  negligence  is 
generally  for  the  jury. 

A.  F.  BurUighf  for  the  appellant 

I%ompion,  Edsen^  and  Humphrie$^  for  the  respondent. 

***  Stiles,  J.  In  this  case  the  bare  legal  question  is  up 
for  determination,  whether  a  person  riding  upon  a  public  street* 
•car,  upon  a  free  pass,  can  recover  for  personal  injuries  suffered 
by  him  through  the  negligence  of  the  street  railroad  com- 
pany's seryant,  when  the  pass  had  printed  upon  the  back  of 
it  such  a  condition  as  the  following: 

**  The  person  accepting  this  pass  assumes  all  risks  of  acci* 
•dents,  and  expressly  agrees  that  the  company  shall  not  be 
liablOi  under  any  circumstances,  whether  by  negligence  of 
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their  agents  on  otberwisa,  for  injury  to  the  person,  or  for  low 
or  injury  to  the  property  of  the  person^  using  this  pass." 

It  is  «  general  rule  that  carriers  of  pasaeogers  for  hire  can* 
not  contract  against  their  liability  for  danosgisa  ftur  injuries  to 
their  passengers,  and  this  rule  has  been  frequently  held  to  ha 
none  the  less  operative  when  the  evidence  of  the  pasaenger'a 
right  to  travel  was  put  in  the  form  of  a  free  pass,  if,  in  fact,, 
there  was  a  consideration  for  the  issuance  of  it:  Railroad  Co^ 
Y.  Lockwood,  17  Wall.  357;  RaUway  Co.  y.  Siwm^  95  U.  S» 
655. 

The  cases  above  cited  expressly  ref^in  from  any  expression 
of  opinion  as  to  what  the  law  would  be  were  the  pass  purely 
a  gratuity  with  a  condition  againat  liability;  There  are  dozen» 
ol  such  cases  as  BaUraad  Co.  y.  Lodtwood^  17  Wall.  357,  in 
the  reports,  and  the  language  of  many  of  them  is  fnlly  strong 
enough  to  justify  counsel  in  claimirxg  that  they  would  cover 
the  case  of  a  gratuitous  pass  with  conditions.  However^ 
nearly  all  of  them  are  cases  where  drovers  or  ***  other  ship* 
pers,  being  under  the  necessity  of  accompanying  their  ship- 
ments of  stock  or  other  merchandise  to  properly  care  for  it 
while  In  transit,  were  granted  transportation  without  paymeai 
of  fare  eo  nomine^  but  where  the  iisderal  supreme  court  found 
that  there  was  a  valuable  consideration  and  therefore  m  eon* 
tract  of  carriage  for  hire.  But  of  all  the  eases  called  to  our 
attention,  or  discovered  by  us  in  a  somewhat  extended  exam- 
ination  of  the  subject,  there  are  but  eight  where  the  naked 
question  of  liability  under  a  free  pass  with  oooditioBA  waft 
presented.  There  may  be  some  others,  but  they  are  most 
likely  to  be  found  in  New  York  and  Illinois,  where  the  right 
pf  a  carrier  to  contract  against  liability  has  long  been  recog- 
nized in  some  form  or  other. 

Illinois  Central  R.  R.  Co.  v.  Read  (1865),  37  lU.  484,  87 
Am.  Dec.  260,  held  that  a  passenger  traveling  on  such  a  pass 
could  not  recover;  also  Kinney  v.  Central  R.  R.  C&.  (1869),. 
a4  N.  J.  L.  5ia;  3  Am.  Rep.  265;  Jaeobut.  v.  St.  Paid  eto.  Ey. 
Co.  (1873),  20  Mioiu  125;  18  Am.  Rep.  360,  held  the  opposite^ 
as  did  Roue  v.  Dee  Moines  etc  Ry.  Co.  (1874),  39  Iowa.  246; 
Griswold  v.  New  York  etc.  R.  R.  Co.  (1885),  53  Conn-  371,  5& 
Am.  Rep.  115,  and  Annas  v.  Milwaukee  etc.  R,  R.  Co.  (1886)^ 
67  Wis,  46;  58  Am.  Rep.  848,  held  there  could  be  no  recovery* 
Gulf  eU.  R.  R.  Co.  V.  McGown  (1886),  65  Tex.  643,  followed 
Minnesota  and   Iowa,  but  Qv^imby  v.  Boston  etc  R^  R.  Cow 
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(1890),  150  MaB8.  365,  decided  against  recovery.    The  Iowa 

ease  was  largely  based  upon  a  statute  of  that  state,  which  was 

coneCrued  to  prohibit  any  attempt  at  limitation  by  the  carrier. 

We  have  given  these  cases  in  their  order  of  time,  so  that  it 

may  be  seen  that  there  is  no  absolute  weight  of  authority  on 

thiB  subject.    The  language  of  the  most  of  the  text  books,  of 

wbieh  a  dozen  or  moire  have  been  cited,  is,  so  far  as  any  opin« 

ion  is  expressed,  for  the  most  part  favorable  to  a  right  of 

recovery  in  such  eases;  hut  Beach  on  *'^  Contributory  Negli* 

gence,  section  172,  and  Patterson's  Railway  Accident  Law, 

page  605,  are  the  only  books  of  this  class  which  give  any  con« 

aideration  to  the  cases  above  cited. 

There  can  be  no  question  as  to  tiie  propriety  of  tha.i  rule  of 
law  which  prohibits  a  common  carrier  from  forcing  upon  any 
person  who  deals  with  it  in  its  public  capacity  a  condition 
against  liability  arising  from  its  own  negligence.  The  Yory 
idea  of  a  public  or  common  carrier,  with  ita  features  of  monop- 
oly and  right  of  eminent  domain,  bears  with  it,  to  the  modern 
mind,  the  duty  of  conveying  passengers  with  safety,. se  far  as 
ita  own  acts  are  concerned,  upon  the  payment  of  reasonable 
compeDsation.  The  duty  which  the  carrier  owes  to  the  public 
and  to  the  individual  is  to  perform  the  service  safely,  without 
any  limiting  conditions;  and  therefore  such  conditioiMi,  when 
the  imposition  of  them  is  attempted,  violate  an  implied  duty 
and  are  justly  held  void. 

But  when  the  intending  passenger  proposes  to  the  carrier 
that  it  do  something  for  him  which  it  is  not,  under  any  con« 
ceivable  circumstances,  required  by  law  or  duty  to  do,  viz., 
to  carry  him  without  any  coinpensution  whatever,  and  when 
the  whole  matter  is  at  the  option  of  either  party  to  agree  or 
not,  it  is  difficult  to  see  why  public  policy  should  step  in  and 
deny  the  right  of  the  carrier  to  limit  its  chojaces  of  loss  in  tho 
operation,  even  though  a  careless  servant  cause  unintentional 
injury  to  the  passenger.  The  theory  that  the  g«^anting  of 
passes  upon  condition  like  this  will  tend  to  demoraliat  the 
servants  of  railway  and  other  carriers,  and,  thereby  imperil 
the  limbs  and  lives  of  paying  passengers,  seems  to  us  mere 
fancy;  and  yet  this  is  about  the  only  consideration  urged  by 
those  courts  whiclt  liold  that  there  is  a  public  policy  in  the 
way  of  such  agreements.  Absolutely  gratuitous  passes  repre- 
sent but  an  infinitesimal  portion  of  the  mileage  actually  trav« 
eled,  and  of  all  the  passengers  ^"  carried,  but  an  infinitesimal 
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number  are  injured  by  the  carrier's  negligence.  The  precau* 
lions  adopted  by  managers  and  employees  of  land  and  water 
transportation  companies  are  not  gauged  by  the  fact  that 
there  may  be  free  passengers  aboard,  and  never  will  be  while 
the  doctrine  of  retpondeai  9uperior  has  its  present  healthy  ex« 
istence.*  Considerations  of  business  success,  of  competition, 
of  the  preservation  of  expensive  machinery,  of  continuance  in 
employment,  of  the  safety  of  their  own  lives  and  limbs,  and, 
to  some  extent  at  least,  of  humanity,  have  incalculably  more 
influence  upon  the  servants  of  these  carriers  in  making  them 
careful  than  any  thought  of  damage  suits  in  favor  of  free 
passengers.  It  is  only  in  the  rarest  instances  that  disasters 
of  this  kind  occur  through  recklessness,  or  through  any  other 
cause  than  the  innate  weakness  of  human  nature,  which  can- 
not forever  maintain  a  perfect  guard. 

The  cases  from  Massachusetts,  New  Jersey,  and  Wisconsin 
above  cited  seem  to  us  to  present,  by  conclusive  argument, 
the  better  reason  on  this  subject,  and  we  adopt  the  views 
therein  expressed,  and  hold  that  the  person  who  accepts  a  pass 
with  such  conditions  indorsed  on  it  as  those  alleged  in  this 
case,  is  bound  by  their  terms.  It  follows  that  the  demurrer 
to  the  first  defense  should  have  been  overruled. 

The  nonsuit  asked  by  appellant  was  properly  refused.  We 
do  not  think  it  can  be  said  that  it  is  negligence  per  9e  for  a 
passenger  to  stand  upon  the  front  platform  of  the  trail  car  in 
a  moving  cable  train,  in  the  absence  of  any  rule  of  the  com- 
pany against  it,  and  where  it  has.  been  the  custom  for  passen- 
gers to  occupy  that  position.  Doubtless  there  is  more  liability 
that  accidents  will  occur  where  a  car  is  propelled  by  cable 
than  where  horses  are  used;  but  common  experience  has  not 
discriminated  between  the  two  to  the  extent  of  changing  the 
rule  of  law.  In  most  cases  of  *"  this  class  the  question  of 
contribution  is  one  for  the  jury:  Wills  v.  Lynn  etc,  R,  R,  Co.^ 
129  Mass.  851;  Nolan  v.  Brooklyn  etc.  Ry.  Co.^  87  N.  Y.  63;  41 
Am.  Bep.  845. 

If  the  question  of  the  conditional  pass  be  not  in  the  case, 
and  the  jury  find  that  the  appellant  was  neligent  in  causing 
the  sudden  stoppage  of  the  car,  and  that  no  failure  of  respond, 
ent  to  use  ordinary  care  to  preserve  himself  from  the  danger 
of  such  accidents  contributed  proximately  to  produce  his  in- 
jury, then,  upon  a  new  trial,  respondent  will  be  entitled  to 
recover;  otherwise  he  will  not. 
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Judgment  reversed,  and  canse  remanded,  with  directions  to 
oyerrule  the  demurrer  to  the  first  defense,  and  proceed  with  a 
Mkew  triaL 

Dunbar,  C.  J.,  and  Hott,  Scott,  and  Anders,  JJ.,  concur. 


RuLROADS — ^LiAnuTT  TO  P1CRS0118  Travblino  ON  Passks. — 0d6  travel- 
^g  00  a  free  pan  is  precluded  from  reoovering  for  iojuries  snffered  by  him 
through  the  negligence  of  the  company  or  ite  agents,  by  a  stipulation  in* 
<dorsed  on  the  pass  to  the  effect  that  the  company  shall  not  be  liable  under 
•any  circumstances  for  the  negligence  of  its  servants  or  otherwise:  Ulrkh  T. 
^eie  York  etc  R.  H.  Co.,  108  N.  T.  80;  2  Am.  St.  Rep.  369,  and  note,  with 
4he  oases  ooUected«  See,  also^  Mc  Vtety  t.  SL  Paul  etc  Rff,  Co,,  45  Minn. 
^68;  22  Am.  St  Rep.  728,  and  J?ret0er  T.  ^et0  York  etc  R.  iZ:  C^,  124  N.  Y. 
i»9;  21  Am.  St.  Rep.  647,  and  especially  note. 

StBKR  RAn.WAT8^C0IITRIBaT0RT  NlOLIOUNOI  ov  Passbngbr— RrDOfO 
02f  Platform. — One  who  takes  a  seat  on  the  dummy  of  a  cable-car,  when  he 
•ean  sit  inside  of  the  oar  with  safety,  is  not  guilty  of  contributory  negligence: 
HwMm  ▼•  Front  Street  etc  i?y.  Co.,  3  Wash.  592;  28  Am.  St.  Rep.  72.  It 
im  not  necessarily  negligent  for  a  passenger  to  ride  on  the  front  platform  of 
«  stieet-ear:  NoUm  v.  Brooklyn  etc  R.  R.  Co.,  87  N.  Y.  63;  41  Am.  Rep.  345, 
4uid  extended  note;  Thirteenth  Street  etc  Ry,  Co,  ▼.  Boudrou,  92  Pa.  St.  475; 
Z7  Am.  Rep.  707,  and  extended  note;  Connolly  v.  Knickerbocker  Ice  Co,,  114 
N.  Y.  104;  11  Am.  St  Rep.  617.  While  in  AndrewB  v.  CapUal  etc  R,  R,  Co,, 
2  Maokey,  137,  47  Am.  Rep.  266,  it  was.  held  that  if  there  is  standing  room 
inside  a  street-oar,  with  pendant  ttrapa  for  holding  on,  it  It  negligent  to 
ride  on  the  platform. 
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[7  WiSHlMOTOir,  676.] 

IfvNiciPAii  Corporations — Bmployiiuit  ov  Spioial  Counsel— Liabtlitt 
OF  Crrr. — The  employment  of  special  counsel  by  the  mayor  of  a  city  to 
defend  him  in  mandamtu  proceedings  to  require  him  to  sign  an  illegal 
issue  of  bonds,  when  the  legislative  and  judicial  departments  of  the  city 
are  arrayed  against  him,  and  refuse  to  furnish  him  with  counsel,  renders 
the  city  liable  for  the  services  of  such  special  counsel,  although  their 
employment  by  the  mayor  was  contrary  to  the  city  charter. 

IfvRioipAL  Corporations — Powrr  ov  Mayor  to  Employ  Spioial  Coun* 
nil. — Although,  as  a  general  rule,  the  mayor  of  a  city  has  no  authority 
by  virtue  of  his  office  to  authorise  litigation  in  behalf  of  the  city,  or  to 
employ  special  counsel  to  represent  him  or  it  jot  cases  of  emergency 
BUy  arise  when  such  power  must  necessarily  exist,  though  contrary  to 
the  dbarter  provisions  of  the  city. 

Wiley  and  Bostwick^  for  the  appellants. 

0$arg€  Donworih  and  Jame$  B.  HowCf  for  the  respondent 

*Y*  Stilss,  J.    Appellants  sufTered  a  nonsuit  in  an  action 
which  they  brought  against  the  respondent  for  the  services 
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which  they  rendered^  as  attorneys  fi^  the  defendant,  in  the 
case  of  Chalk  v.  White,  4  Wash.  156. 

Their  offers  of  proof  were  to  the  effect  that  after  the  mayor 
had  vetoed  the  ordinance  authorizing  the  issuance  of  the 
illegal  bonds,  it  was  passed  by  the  unanimous  vote  of  both  of 
the  bodies  which  constitute  the  legislative  authority  of  the 
city,  under  the  advice  of  the  corporatioQ  counsaL  that  8«ich 
action  was  within  their  power;  and  that  when  he  was  served 
with  the  alternative  writ  of  mandamus  requiring  him  to  sign 
the  bonds,  the  mayor  applied  to  tlie  corporation  couneel  to 
defend  him  in  the  action,  and  was  refused  on  the  groaud  of 
the  opinion  he  had  given  the  ^*'  council,  because  he  believed 
his  advice  was  right,  and  because  he  could  not  honorably  at 
that  time,  and  under  such  circumstances,  take  the  other  aide* 
This  refusal  and  these  reasons  were  put  in  writing  and  deliv- 
ered to  the  mayor»  and  the  counsel  also  refused  to  permit  any 
of  his  assistants  to  act  for  the  defense;  The  mayor  then  can* 
vassed  the  members  of  both  houses  of  the  council,  and  found 
them  unwilling  to  act  favorably  upon  any  ordinance  which 
might  be  proposed  looking  to  the  employment  of  special  coan- 
sel,  and  thereupon  took  his  own  coursev  and  secured  the  suc- 
cessful services  of  the  appellants.  But,  notwithstanding  the 
result  of  the  case,  the  auditing  powers  of  the  city  would  allow 
no  compensation  for  the  services  rendered,  or  return  of  money 
expended,  and  hence  this  suit 

The  ruling  of  the  court  below  on  the  sdoUod  for  a  nonsuit 
was  based  upon  the  stringent  language  of  the  charter  of  tiie 
city,  and  the  general  rule  of  municipal  corporations  that 
where  the  manner  of  exercising  a  power  conferred  upon  a 
corporate  agent  is  laid  down  in  terms,  his  action,  in  order  to 
be  legal,  must  be  taken  in  strict  confonnity  to  the  mode  thus 
prescribed:  Amott  v.  Spokane,  6  Wash.  442. 

It  is  evident  from  the  general  tenor  of  this  charter  (free* 
holders',  1890)  that  it  was  the  endeavor  of  its  framers  to  re- 
quire authority  for  every  sort  of  expenditure  to  emanate  from 
some  legally  constituted  source,  and  in  a  formal  and  unmis- 
takable way.  In  fact,  a  charter  could  hardly  be  conceived 
that  would  be  more  mandatory  in  its  restrictions  upon  muni* 
cipal  officers.  A  corporation  counsel  was  included  among  the 
officers  of  the  city,  whose  duty  it  was,  among  others,  to  defend 
all  actions  and  proceedings  to  which  the  city  or  any  officer^ 
board,  or  department  of  the  city  should  be  a  party,  or  in 
which  the  rights  or  interests  of  the  city  should  be  involved; 
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and  by  an  ordinance  this  officer  could  be  allowed  to  emplojr 
one  or  more  assistunts.  ^^®  The  council  would  also  have  an- 
tliortljr,  under  the  general  powers  conferred  upon  it,  and  with 
the  concurrence  of  the  mayor,  to  employ  such  epecial  counsel 
in  particular  caaea  aa  it  abould  deem  neceeaary. 

But  on  this  subject  there  was  this  provision:  '*No  office 
shall  be  created,  nor  shall  any  person  be  employed  in  any 
capacity  •  •  •  •  unless  the  same  is  specially  provided  or  au- 
thorized by  law  or  this  charter."  Nothing  could  be  imagined 
thut  would  more  completely  tie  the  hands  of  an  officer  ia 
the  matter  of  employing  counsel  than  this  provision.  It  wae 
tlie  council's  manifestduty,  notwithstanding  its  hostility  to  the 
mayor's  position,  ta  provide  him  legal  assistanoe^  when  the 
attitude  of  the  corporatioD  counsel  was  made  apparent;  but 
it  eould  not  be  controlled  in  the  matter,  and  it  would  un- 
doubtedly have  refused.  The  mayor  was  then  in  this  position: 
The  constitution,  the  statute  law,  and  the  charter  itaelf  for^ 
bade  htm  to  sign  the  bonds  or  do  any  thing  towards  putting 
them  in  circulation,  and  under  the  soleinnity  of  hie  official 
oath  he  was  bound  to  obey;  but,  on  the  other  hand,  the  ordi* 
nanoe  passed  over  his  veto  by  unanimona  votes,  and  the  alter*^ 
native  writ  of  mandamiu  from  the  court  commanded  him  to 
proceed.  It  was  a  most  important  case,  involving  the  eity'a 
liability  for  more  than  seven  hundred  thousand  dollars,  which 
no  man  in  official  position  onght  to  be  required  to  submit  to 
a  court  without  legal  assistancei.  He  could  neither  stand  stilly 
advance,  nor  retreat  without  peril;  and  yet  the  charter  laid 
upon  him  the  express  duty  to  see  that  all  laws  and  onlinancea 
in  force  in  the  city  were  faithfully  executed  under  penalty  of 
removal  from  his  office. 

Respondent's  counsel  intimate  that,  under  the  circumstau'^ 
ces,  the  mayor  had  such  a  personal  interest  in  the  defense  of 
the  action  brought  against  him  that  he  should  have  himself 
employed  the  necessary  assistance;  but  there  is  equally  ae 
strong  an  implication  that  he  was  not  expected  ^^*  to  do  any 
such  thing  in  the  provision  that  the  corporation  counsel  shall 
defend  the  officers  in  alt  actions  against  them  involving  the 
interests  of  the  city.  Plainly  it  was  city's  business  that  was 
in  jeopardy  in  Chalk  v.  Whiiej  4  Wash.  166,  and  if  the  appel* 
lant  was  to  any  extent  bound  to  employ  counsel  in  that  case 
the  city  is  bound  to  pay  the  reasonable  value  of  the  services 
rendered.  That  he  was  so  bound  we  consider  to  be  demon- 
strated by  the  success  of  the  defense,  which  proved  the  cor* 


Wi  WiLKT  «.  CiTT  OF  BSATTLS.  [WftsL 

Tectne88  of  his  poution,  and  saved  the  city  from  an  immense 
apparent  liability. 

This  case  demonstrates  that  there  is,  as  in  the  natnie  of 
things  there  must  be,  such  a  thing  as  an  emergency  in  the 
affairs  of  a  mnnicipal  corporation,  as  well  as  in  those  of 
private  corporations  and  individuals,  for  which  neither  laws, 
ohartere,  nor  ordinances  expressly  provide.  We  venture  that 
it  was  never  contemplated  by  the  framers  of  this  charter  that 
any  such  a  condition  of  affairs  as  was  developed  in  this 
•case  would  occur,  where  both  the  legislative  and  the  judicial 
-departments  of  the  city  would  be  arrayed  against  its  chief 
executive  to  compel  him  to  perform  an  illegal  and  uncon* 
stitutional  act;  and  if  it  had  been  intended  by  the  charter 
to  cover  such  a  case,  then  the  answer  to  that  proposition 
would  be  that  municipal  corporations  are  not  clothed  by  the 
constitution  or  the  laws  with  power,  either  directly  through 
their  charters  or  ordinances,  or  indirectly  through  the  failure 
or  refusal  of  their  oflScers  to  act,  to  prevent  the  honest  and 
proper  efforts  of  an  executive  officer  to  avoid  a  plain  violation 
of  the  general  law. 

This  corporation  .is  the  creature  of  the  state,  and  most 
exist  whether  its  people  will  or  not,  if  the  law  of  its  creation 
is  a  valid  law.  But  suppose  some  individual  should  make  a 
direct  attack  upon  its  existence,  and  seek,  through  judicial 
action,  a  judgment  that  it  was  no  corporation,  and  the  same 
departments  which  opposed  the  mayor  in  Chalk  v.  WhUe,  4 
Wash.  156,  should  take  the  position  that  the  plaintiff  was 
*^^  right  and  ought  to  have  judgment;  the  mayor  in  that 
case  would  be  in  a  far  less  responsible  position  than  he  was 
in  the  bond  case,  yet  if  be  should  employ  counsel  and  defeat 
the  action,  it  would  be  a  strange  thing,  indeed,  if  the  cost  of 
that  defense  could  not  be  recovered  from  the  city  whose  duty 
at  was,  under  the  law  to  make  it. 

But  the  case  supposed  is  no  stronger  than  the  one  before 
ns.  Paramount  laws  were  to  be  upheld,  and  a  paramount 
duty  lay  upon  the  city  to  uphold  them.  The  city,  violating 
its  own  self-made  charter,  in  its  corporate  capacity  failed  to 
respond  to  the  duty  imposed  upon  it,  but  the  officer  whom  it 
had  employed  and  sworn  to  be  its  faithful  agent  in  such 
cases,  performed  his  part  with  the  only  means  available^  and 
his  authority  to  employ  those  means  in  the  emergency  must 
be  conceded.  To  hold  otherwise  would  be  to  let  chaos  rule, 
since  officers  are  under  no  legal  obligation  to  defend  soits  of 
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this  kind  at  their  own  ezpente,  their  patriotism  not  being  a 
fund  upon  which  municipal  corporatione  have  a  right  to  draw 
for  such  purposes. 

The  rule  of  law  above  alluded  to,  that  when  the  mode  in 
which  a  municipal  corporation  may  contract  is  specially  and 
plainly  prescribed  and  limited,  that  mode  is  exclusive,  and 
must  be  pursued  or  the  contract  will  not  bind  the  corpora- 
tion, is  firmly  settled,  and  is  supported  by  almost  universal 
authority:  Dillon  on  Municipal  Corporations,  4th  ed.,  sec. 
449,  and  cases  cited  in  note  2.  But  none  of  the  cases  cited 
to  our  attention  by  the  respondent  reach  the  point  that  is  in 
issue  here.  Butler  v.  City  of  Charlestown^  7  Gray,  12,  came 
nearest  to  it;  but  in  that  case  it  did  not  appear  that  there 
was  any  unwillingness  on  the  part  of  the  corporation  to  fur* 
nish  the  aldermen  who  resisted  an  unconstitutional  law  with 
legal  assistance;  on  the  contrary,  the  case  was  rested  upon 
what  was  assumed  to  be  a  custom  of  the  city  to  permit  com- 
mittees and  officers  to  make  such  contracts;  and  there  was 
no  responsibility  resting  upon  the  aldermen  ^^^  to  make  any 
resistance  to  annexation  of  Charlestown  to  Boston, 

Two  recent  cases  are  cited  by  the  appellants,  however,  one 
of  which  is  practically  on  all  fours  with  the  case  at  bar: 
Bameri  v.  Fateraon^  48  N.  J.  L.  396,  and  City  of  Louisville  v. 
Murphy,  86  Ky.  53;  and  in  both  cases  the  right  of  the  mayor 
to  employ  counsel  in  such  emergencies  was  upheld.  In  the 
former  case  the  mayor  successfully  resisted  an  attempt  to 
compel  him  to  sign  illegal  bonds;  in  the  latter  he  sought  to 
enjoin  the  collection  of  an  alleged  illegal  tax. 

We  think  the  case  before  us  presents  as  strong  a  case  of 
emergency  as  could  be  made,  and  that  the  appellants  were 
entitled  to  make  their  proofs  and  have  judgment  for  what 
their  services  were  reasonably  worth,  as  well  as  their  neces* 
sary  disbursements. 
Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

Dunbar,  C.  J.,  and  Scott,  J.,  concur. 
Andbrs  and  Hoyt,  JJ.,  dissent 


Municipal  Corpokations— EMPLOTmoiT  ov  Spbcial  Gocnrsn..— When 
the  eonnty  commitsionen  of  a  ooanty  employ  attorneys  to  defend  a  suit 
In  which  the  county  ie  interested,  an  action  may  be  maintained  against 
the  board  for  the  compensation  of  such  attorneys:  ThacJier  ▼.  CotnmifsionerSf 
18  Kan.  182.  Etcu  though  a  city  charter  provides  for  a  city  attorney  to 
attend  to  the  business  of  the  city,  the  authorities  may  employ  other  coun- 
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mtl  when  mo&tatiryt  8nM  ▼.  Mm^&r,  IS  CSbL  131;  flbrnMbtwr  ^.  IM^  Si 
CaL  664i  Oonoty  ooininiMioa«n  hav*  Mitfaority  to  eraplo|r  attonwji  t» 
protaot  the  interest*  of  their  oonntiet,  and  to  bind  the  county  by  oootraota 
for  the  payment  of  auoh  attorneys:  EQk  r,  W<t^i06  Oomnlp,  7  Not.  291} 
-ClariB  T.  Lgm  CcuiOg,  SKev.  181;  WWndm  ▼.  CedmrCom^^  0SIowa»  254» 
«nd  a  town  is  bound  in  tlie  same  way  for  fees  of  attoraoya  cnploy«d  to 
^defend  its  intereats  by  its  connoil:  ML  Femom  t.  PaUmi,  M  UL  SS;  Stait 
T.  Heathy  20  La.  Ann.  172;  96  Am.  Deo.  390.  When  the  mayor  of  a  ei^, 
who  was  a  lawyer,  without  fraud  or  eollusion,  was  employed  by  the  oom- 
moQ  council  to  appear  in  a  suit  for  tbe  city,  his  employment  was  Imld 
▼alid,  and  he  waa  deelared  entitled  to  the  vahn  el  his  aervicea:  Jfoyor 
«e.  w,  Muat^t  33  Mieh.  61;  20  Am.  Rep.  670.  A  maaieipal  corporation  nay, 
without  express  authority,  employ  special  counsel  to  attend  to  its  interests 
in  another  state:  Memphis  ▼.  Adam9,  0  Heisk.  618;  S4  Am.  Rep,  331.  In 
<7afTotf  T.  SL  LouU^  is  Mo.  444,  it  was  held  that  the  mayor  of  St.  Loaia 
lias  no  authority  under  the  city  ordinance  to  appoint  an  littornoy  ••  ai  to  makm 
the  city  liable  for  hia  senrioes.  To  the  aame  efieet  see  OUgi/Mtfkm  ▼•  Pmg^ 
«1  Tex.  632;  32  Am.  Rep.  637. 


HOGAN   V.    KylB. 
[7  WASHiHaTOK,  M5.] 

Vbndok  and  Pctrohaskr— Co2rrRAcr  fob  Sale  ov  Land — Aonoir  vor  Pum- 
CBASB  PHiCB.^In  an  action  by  the  vendor  to  recoter  for  a  breaeh  of  a 
coutraet  for  the  sale  of  land,  he  cannot  retain  tha  title  thereto  and  re- 
cover the  entire  purchase  price. 

Vendor  and  Purcuasbb— Breach  of  Contract  for  Sali  of  Land — Mxaa> 
URE  OF  Damages. — In  an  action  at  law  by  a  vendor  to  recover  damages 
for  the  breach  of  a  contract  for  the  sale  of  land,  the  measure  of  damages 
is  not  tbe  contract  prioe,  but  the  dififorenoe  between  that  price  and  the 
price  for  which  tbe  land  could  have  been  sold  at  the  tine  of  the  braadi, 
and  such  damages  must  be  alleged  and  proved  like  any  other  Caet  in  the 


Vendor  and  PaRCHASER— Breach  of  Contract  for  Salr  a»  Land — Rnk* 
BDT.^Ia  case  of  a  breach  of  contract  for  the  sale  of  land  the  vendor  oan 
either  sue  nt  law  for  damages  or  resort  te  equity  lor  speeifio  perfom- 
ance. 

Vendor  and  Pcrcraser — ^Breach  of  Contract  for  Sale  op  Land—Sfffi* 
ciENOT  OF  Complaint. — A  complaint  based  upon  a  contract  for  the  sale 
of  land  providing  for  a  cash  payment  of  one>third  of  tlie  purchase 
price  and  the  balance  in  two  equal  install  men  ta,  time  being  made  of  the 
•essence  of  the  contract,  and  the  complaint  simply  alleging  the  contract^ 
failure  to  pay,  the  ownership  ef  the  propeity,  and  the  tender  of  a  good 
•deed  prior  to  the  commencement  of  the  suit,  is  insuflScient  either  at  law 
•or  in  equity  to  authorize  the  recovery  of  a  money  judgment  for  the  de- 
ferred payments  when  the  suit  is  not  instituteil  until  more  than  two 
years  after  the  maturity  of  the  last  installment,  and  the  delay  ia  wholly 
unexplained. 

Vendor  and  Purchaser — Breach  of  Contract  fob  Pitrohajib  of  LaNi>— 
Sufficiency  of  Complaint. — A  complaint  in  an  action  to  recover  tlio 
purchase  price  for  a  breuch  of  a  contract  to  purchase  land,  which  oa  iti 
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laM  ihoira  tuoh  a  dvlay  on  the  part  of  the  rendor  in  brisfing  bit  Mlion» 
ibat^  nnozplained,  it  amount*  to  a  waiver  of  his  righta  nnder  the  oon* 
tract  and  an  aooeptance  of  a  forfeitora,  is  clearly  inaiiffioient  to  aathor* 
itt  a  recovery,  especially  when  time  is  ntade  the  essence  of  the  oontraolb 

Preston^  AlberUon^  and  Donworth^  for  the  appellant. 
H.  B.  Blausonj  for  the  respondent. 

•••  Dunbar,  C.  J.  On  the  twenty -seventh  day  of  Febru- 
ary, 1890,  respondent  and  appellant  entered  into  a  written 
contract,  wherein  respondent  agreed  to  sell  the  appellant  cer- 
tain real  estate  for  the  sum  of  two  thousand  five  hundred 
dollars,  one-third  of  which  was  paid  at  the  time  of  the  execu- 
tion of  the  contracti  appellant  to  pay  the  balance  of  the  pur- 
chase price  in  two  equal  installments,  the  first  of  which  was 
to  be  paid  on  the  twenty-seventh  day  of  May,  1890,  and  the 
aecond  on  the  twenty-seventh  day  of  August,  1890.  Time 
was  expressly  made  the  essence  of  the  contract.  The  appel- 
lant paid  no  part  of  the  purchase  price  except  the  sum  which 
was  paid  at  the  time  the  contract  was  executed.  It  does  not 
appear  that  defendant  entered  into  possession  of  the  property 
or  exercised  any  cotitrol  over  it. 

On  November  14, 1892,  suit  was  commenced  by  the  respond- 
ent to  recover  a  money  judgment  against  the  appellant  for 
the  amount  of  the  two  unpaid  installments,  with  interest. 
The  complaint  simply  alleged  the  making  of  the  contract, 
failure  to  pay,  the  ownership  of  the  property,  and  the  tender 
of  a  good  and  sufficient  deed  prior  to  the  commencement  of 
the  action.  A  demurrer  was  interposed  to  the  complaint  r^- 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  demurrer  was  overruled,  and  defendant 
answered,  alleging  possession  in  the  respondent,  but  denying 
fais  power  to  give  good  title,  alleging  that  respondent  had 
never  demanded  of  appellant  the  contract  prioe  of  the  land 
at  any  time  prior  to  November  14,  1892.  the  date  of  the  com- 
mencement of  the  action,  and  never  tendered  to  appellant  any 
deed  or  conveyance  purporting  to  convey  said  land  until  said 
fourteenth  day  of  November, ^1892,  and  never  at  any  time 
oonveyed  said  premises.  That  long  prior  to  said  lastrnamed 
date  appellant  had  informed  and  notified  respondent  that  he 
did  ^*^  not  have  or  claim  any  further  interest  in  said  prop- 
erty, and  that  he  would  not  pay  any  further  installment  pro- 
Tided  for  by  said  contract,  and  that  the  plaintiff  did  not,  up 
to  said  November  14,  1892,  assert  any  furtlicr  right  to  tlie 
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balance  of  said  contract  price,  nor  dissent  to  nor  deny  said 
claim  of  defendant  that  he  was  no  longer  bound  by  said  con- 
tract; and  that  long  prior  to  said  last-named  date  the  plain- 
tiff  had  exercised  said  option  reserved  to  him  under  said 
contract,  and  had  elected  to  rescind  said  contract  and  to 
retain  as  a  forfeit  the  first  payment  that  had  been  made  to 
him  by  the  defendant  thereunder  aforesaid. 

At  the  outset  of  the  trial  appellant  objected  to  the  introduc- 
tion of  any  testimony  in  behalf  of  the  plaintiff,  on  the  ground 
that  no  cause  of  action  was  stated  in  the  complaint  This 
objection  was  overruled.  At  the  conclusion  of  respondent's 
testimony  appellant  moved  for  a  nonsuit,  which  motion  was 
ovei^uled.  Thereupon  he  rested  upon  his  motion,  and  did 
not  offer  any  testimony,  and  the  judge  instructed  the  jury  to 
bring  in  a  verdict  against  the  appellant  for  the  balance  of  the 
contract  price,  with  interest,  which  being  done,  judgment  waa 
entered  thereon,  from  which  judgment  appellant  has  appealed- 

At  the  commencement  of  the  action  the  appellant  moved 
to  have  the  case  transferred  to  the  equity  calendar,  which 
motion  was  denied.  The  demurrer  and  the  motion  for  a  non« 
suit  raised  substantially  the  same  questions. 

The  judgment  in  this  case  will  have  to  be  reversed  in  any 
event,  for,  under  its  terms,  the  respondent  recovers  the  full 
purchase  price,  and  is  allowed  to  retain  the  land  which  repre- 
sented the  purchase  price.  In  this  case  these  are  dependent 
obligations  upon  which  the  respondent  is  suing.  When  the 
first  installment  became  due  he  could  have  recovered  the 
amount  then  due  as  upon  an  independent  contract,  but  having 
elected  to  wait  until  the  last  installment  became  due,  and 
upon  the  payment  of  which  defendant  *•*  would  be  entitled 
to  a  deed,  the  obligations  become  dependent.  They  all  relate 
back  to  the  contract,  and  respondent  cannot  sustain  an  action 
for  either  installment  without  proof  of  performance,  or  readi- 
ness to  perform  on  his  part:  MeCrcskey  v.  Ladd^  W  Cal.  455» 
and  cases  cited. 

In  that  case  the  court  said:  "There  is  but  one  single  cause 
of  action,  one  and  indivisible  The  defendant,  if  he  would 
obtain  his  deed,  must  pay  all,  and  the  plaintiff,  if  he  would 
recover,  must  show  such  a  performance  on  his  part  as  would 
entitle  him  to  all  the  unpaid  consideration." 

It  la  not  enough  that  the  deed  was  tendered  at  any  partic- 
ular time,  but  the  tender  must  be  kept  good,  so  that  it  may 
be  taken  into  consideration  in  the  entry  of  the  judgment* 
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Plaintiff  here  simply  shows  that  the  tender  had  been  mada 
prior  to  the  commencement  of  the  action,  and  it  is  therefore 
insuflSoienty  excepting  on  the  theory  that  the  judgment  could 
be  rendered  independent  of  the  perfor/nance  of  his  part  of  the 
contract  by  the  vendor,  which  would  result  in  allowing  the 
vendor  to  keep  both  the  money  and  the  land.  On  that  prop- 
osition we  quote  from  Warvelle  on  Vendors,  page  961:  **Thera 
are  cases,  both  in  Bngland  and-  the  United  States,  where,  on 
the  vendee's  default,  the  vendor,  having  offered  to  performt 
has  been  permitted  to  recover  as  damages  the  whole  purchase 
price.  The  injustice  of  such  a  measure,  however,  is  apparent 
on  its  face,  for  it  gives  the  vendor  his  land  as  well  as  its  value, 
and  is  not  now  regarded  as  a  correct  rule  in  either  country.'^ 

The  rule  in  such  cases  is,  that  the  vendor  has  a  right  to  the 
fruits  of  his  bargain,  and  is  entitled  to  compensation  for  any 
loss  he  may  suffer  by  reason  of  its  non^consummation.  What 
his  damages  are  in  such  circumstances  must  be  alleged  and 
proven  like  any  other  fact  in  the  case.  Under  one  set  of  cir* 
cumstances  the  measure  of  damages  might  be  ^**  one  thing, 
and  under  other  circumstances  the  measure  might  be  gov- 
erned by  an  entirely  different  rule.  The  land  may  have  de« 
teriorated  in  value,  and  his  damages  would  be  great,  or  it 
might  have  increased  in  value,  and  the  damages  would  be 
nominal.  As  is  well  argued  by  the  appellant  in  this  case,  so 
far  as  the  complaint  reveals,  the  land  may  be  worth  as  much 
or  more  than  it  was  when  the  agreement  was  executed,  and 
the  respondent,  having  received  an  advance  payment  which 
is  forfeited,  may  actually  be  benefited.  The  cases  cited  in 
Warvelle  fully  sustain  the  announcement  in  the  text,  both  as 
to  the  unfairness  of  allowing  the  vendor  to  retain  the  land 
and  the  money,  and  as  to  the  measure  of  damages. 

In  Old  Colony  R.  R.  Co,  v.  Evans,  6  Gray,  25,  66  Am.  Dec. 
394,  it  was  held  that  in  an  action  at  law  by  the  vendor  to  re* 
cover  damages  for  the  breach  of  a  contract  for  the  sale  of 
land  the  measure  of  damages  is  not  the  contract  price,  but 
the  difference  between  that  price  and  the  price  for  which  the 
land  could  have  been  sold  at  the  time  ef  the  breach.  Under 
this  rule,  which  seems  to  us  to  be  an  equitable  one,  and  one 
which  is  adopted  by  many  courts,  the  complaint  is  plainly 
deficient.  The  case  last  above  cited  also  holds  that  a  vendor 
may  enforce  in  equity  the  specific  performance  of  a  written 
contract  for  the  sale  of  land.  In  fact  the  prevailing  modern 
authority  is,  that  in  a  case  of  this  kind  the  vendor  can  either 
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•ne  at  law  for  damages  or  reaort  to  equity  for  apecifio  per- 
formanca. 

Mr.  Poroeroy,  in  hia  work  oo  Contracted  page  6,  bases  Ua 
adherence  to  this  doctrine  on  the  ground  of  .mutuality.  The 
remedy  which  is  enjoyed  by  one  party  to  a  contract  mast  be 
enjoyed  by  the  other,  and,  as  an  example,  be  gires  the 
simplest  form  of  contract  for  the  sale  of  land,  when  the  ven* 
dor  agrees  to  convey,  and  the  purchaser  merely  protniaea  to 
pay  a  certain  sum  as  the  price,  since  the  latter  may,  by  a 
suit  at  equity,  compel  the  execution  and  deliTery  of  ***  the 
deed,  the  former  may  also,  by  a  similar  suit,  enforce  the 
undertaking  of  the  vendee,  although  the  substantial  part  of 
his  relief  is  the  recovery  of  money. 

*'A  suit  in  equity  against  the  vendee  to  compel  a  apecifio 
execution  of  a  contract  of  sale,  while  in  effect  an  action  for 
the  purchase  money,  has  nevertheless  always  been  sustained 
aa  a  part  of  the  appropriate  and  aeknovtiedged  jurisdiction 
of  such  court,  although  the  vendor  has,  in  most  eases,  another 
remedy  by  an  action  at  law  upon  the  agreement^':  Waryelle 
on  Vendors,  779,  780,  and  cases  cited. 

So  that,  considering  it  either  as  a  legal  or  equitable  action, 
and  oofisidering  the  complaint  amended  so  as  to  incorpK>rate 
the  allegations  of  tender  sought  to  be  set  up  in  the  reply,  the 
action  must  equally  fail;  for  the  complaint  on  its  face  shows 
such  a  delay  on  the  part  of  the  respondent  in  bringing  his 
action;  that,  unexplained,  it  amounts  to  a  waiver  of  respond- 
ent's  rights  under  the  contract,  and  an  acceptance  of  the 
forfeiture. 

**  The  court  of  chancery  was  at  one  time  inclined  to  neglect 
all  consideration  of  time  in  the  specific  performance  of  con- 
tracts for  sale,  not  only  as  an  original  ingredient  in  them, 
but  as  affecting  them  by  way  of  laches.  But  it  is  now  clearly 
established  that  the  delay  of  either  party  in  not  performing 
its  terms  on  his  part,  or  in  not  prosecuting  his  right  to  the 
interference  of  the  court  by  the  institution  of  an  action,  or 
lastly,  in  not  diligently  prosecuting  his  action  when  insti- 
tuted, may  constitute  such  laches  as  will  disentitle  him  to  the 
aid  of  the  court,  and  so  amount,  for  the  purpose  of  specific 
performance,  to  an  abandonment  on  his  part  of  the  contract": 
Fry  on  Specific  Performance  of  Contracts,  sec.  1070. 

''The  doctrine  of  the  court  thus  established,  therefore,  is 
that  laches  on  the  part  of  the  plaintifl*  (whether  vendor  or 
purchaser),  either  in  executing  his  part  of  the  contract  or  in 
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^l^Iying  to  tbe  o<mrt|  will  debar  him  from  tMet  *A  party 
^oaaiiot  call  upon  a  oonrt  of  equity  for  apeoiflo  performaDoe,' 
•aid  Lord  Alvanley,  M.  R.  (tt)|  *  onlesi  ha  hat  ahown  himself 
nady,  desinraSy  prompt,  and  eager,'  or,  to  ^^  use  the  Ian- 
Cnage  of  Lord  Cranvorth,  ^epeoifio  performanoe  is  relief 
which  this  court  will  not  gire,  nnlees  in  caaea  where  the 
parties  seeking  it  come  promptly,  aa  soon  as  the  nature  of  the 
«a8e  will  permit"':  Fry  on  Specific  Performanoe  of  Con- 
tracts, aeo.  1072.  To  the  same  efTects  Pomeroy  on  Oontracta, 
aea  408,  and  cases  cited. 

It  is  true  that  a  few  of  the  states,  notably  Ohio,  hold  that 
the  laches  must  fall  oatftide  of  the  etatates  of  limitation;  but 
the  great  weight  of  authority,  as  we  have  been  able  to  gather 
it  from  the  cases  is  to  the  contrary,  and  relief  has  been  re* 
fused  on  the  principle  that  acquiescence  for  an  unreasonable 
length  of  time  after  the  party  was  in  a  situation  to  enforce  his 
right  under  the  full  knowledge  of  the  facts,  was  evidence  of 
a  waiver  or  abandonment  of  right.  And  what  shall  be  deemed 
a  reasonable  time  must  be  determined  from  the  circumstances 
<kt  the  case;  six  months  in  some  cases  might  be  as  unreason- 
4ible  aa  six  years  in  others. 

It  must  be  borne  in  mind  that  a  distinction  is  made  in  the 
discussion  of  the  cases  between  the  cases  where  time  is  made 
the  essence  of  the  contract  and  where  it  is  not;  and  the  con- 
clusion deduced  from  the  authorities  is  that  where  time  is 
made  the  essence  of  the  contract,  the  apparent  delay  or  omis- 
aion  of  duty  must  be  explained,  or  the  relief  will  not  be 
granted. 

In  this  case  time  was  made  the  essence  of  the  contract  by 
•express  terms.  The  complaint  shows  that  there  was  no  at- 
tempt to  enforce  the  claim  until  two  years  and  three  months 
after  the  contract  matured,  and  makes  no  explanation  what- 
ever for  the  delay.  Nor  are  the  averments  of  the  complaint 
strengthened  by  the  proofs;  for  the  proofs  show  that  no  demand 
^f  any  kind  whatever  had  been  made  on  the  part  of  respon- 
dent until  the  day  the  suit  was  brought.  The  respondent 
should  not  be  allowed  to  speculate  in  values,  so  far  as  this 
-contract  is  concerned;  to  *®'  wait  and  see  whether  the  value 
-of  the  land  would  enhance  or  depreciate  before  he  made  his 
election  either  to  enforce  the  performance  or  accept  the  for- 
feiture. 

We  think  the  provisions  of  this  contract  that  'Mf  the  said 
party  of  the  second  part,  his  heirs,  administrators,  or  assignSy 
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shftll  fail  to  pay  tlie  foil  amoont  of  diher  of  the  aboTO  sped- 
fiad  ioBtallmeDta  and  interest  when  the  same  ehall  beoome 
due  as  above  specified,  the  said  party  of  the  first  pari  shall 
hare  the  right,  at  their  option,  to  rescind  and  cancel  this  agree* 
ment,  and  in  case  of  snch  rescission  and  cancellation,  all 
rights  of  the  said  party  of  the  second  part,  his  heirs  and  as* 
signs,  shall  be  terminated,  and  all  payments  heretofore  made 
on  this  contract  shall  be  forfeited,"  fairly  construed,  gnaraiH 
tees  to  the  respondent  a  right  which  it  must  exercise  at  the 
maturity  of  the  contract;  the  time  when  he  would  have  a 
right  to  make  the  election;  and  as  he  did  not  proceed  to  en- 
force the  contract,  the  appellant  had  a  right  to  presume  thai 
inasmuch  as  he  had  taken  no  affirmative  action  by  tendering 
the  deed,  he  had  elected  the  remedy  which  was  consistent 
with  silence,  namely,  the  acceptance  of  the  forfeiture;  and 
considering  the  rapid  changes  in  value  of  the  real  estate  in 
this  country,  we  think  an  unexplained  delay  of  two  and  a 
quarter  years  ought  to  prevent  the  respondent  from  asserting 
his  claim  in  a  court  of  equity. 

The  complaint,  therefore,  being  insufficient,  either  at  law 
or  equity,  appellant's  demurrer  should  have  been  sustained. 
This  conclusion  renders  unnecessary  the  discussion  of  the 
other  errors  assigned.  For  the  reasons  given  the  judgment 
will  be  reversed,  with  instructions  to  sustain  appellant's  de- 
murrer to  the  complaint. 

Stiles,  Hoyt,  Scott,  and  Anders,  JJ.,  concur. 


VSKDOB  AMD  PuBOHlSSBr— BbSACB  Of  COHT&AOT  BT  PVBOHASBB — ^RbHB- 

DIH  Of  VBMi>OB.*-Undor  booq tract  for  tho  parchase  of  land  providing  that 
the  Tendor  may  doolara  the  oontraot  Toid,  and  take  poaiearion  on  Mlare  of 
the  Tendee  to  perform  the  oonditiont,  the  vendor  may,  npon  the  ahandon* 
ment  of  the  oontraot  and  premises  by  the  Tendee,  either  maintain  a  bill  for 
speoifio  performanoe,  or  a  suit  at  law  for  the  pnrohase  prioe^  or  for  reposses- 
sion and  damages  for  the  breach  of  contract:  Allen  r,  Ifolbi,  8S  Mieh.  328; 
24  Am.  St.  Rep.  126^  and  note.  A  Tender  may  maintain  a  bill  for  the  speci- 
fic performance  of  a  oontraot  to  purchase  land  where  the  Tendee  refuses  to  ao» 
cept  a  conTcyance  or  pay  the  purchase  money,  notwithstanding  the  remedy 
at  law  for  the  purchase  money:  Andj'ewi  t.  StUUvan,  2  Gilm.  327;  43  Am.  Dec 
63;  Old  Colony  R.  B.  Oarp,  t.  Beam,  6  Gray,  25;  06  Am.  Dec  304|  and  note. 
A  judgment  may  be  entered  against  a  purchaser  of  land  who  has  refused  t» 
comply  with  his  contract,  making  him  liable  for  the  amount  whioh  he  agreed 
to  pay:  Kennedy  t.  Oramling,  33  a  G.  .^7;  26  Am.  8t  Rep.  S76.  Upon  the 
refusal  of  the  vendee  to  perform  a  contract  for  the  purchase  of  real  estate, 
the  Tender  has  two  remedies,  one  to  recover  damages,  and  the  other  for  8pe> 
oific  performance:  Smyih  t.  Sittrgea,  108  N.  Y.  4d5.  A  vendor  retaining  a 
lien  for  the  purchase  money  until  he  elects  his  remedy  msj  sue  either  for 
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Vm  had  €V  lor  ttM  pnrehaM  BMiiiey  wiUi  fortdorartt  Stmt  Lmd  il&  €k 
T*  iiSoom  7S  T«z.  048L  Sai^  alio^  tht  notoi  to  JfclitT.  Jhwgwlnip^  60  hatu  !)••. 
Si4|  Mid  flMM  r.  irU^om  46  Aak  Dm.  109. 

YnDom  iJiD  PvMHiffBB— liBAsmui  ov  Daiuom  lom  Bbikoi  iv  Oov> 
vftAOf  TO  PuBaHii&— Ili«  niMSBM  ol  daiDftgw  Ib  a  Mdl  bj  th*  Tiwkr  for 
iirMoh  of  A  oontnol  to  pwohMO  load  it  tho  dififoronoo  botwooa  tho  ooiitnurl 
prioo  and  tho  toIho  ol  tho  load  at  tho  timo  of  ro-oatrj  aad  ohondonnMat  ol 
tho  oontnot  I17  tho  TOidoo,  loot  what  has  boon  paids  ilAmT.  JfcAr,  60  Mioh. 
SS81  94  Aak  St.  Bop^  190^  aad  aota^  with  tho  oaaoo  ooUooUds  OU  CWhv 
tL  JL  Owyi  T.  Mmm^  6  Qtaj,  96|  66  Am.  Doq.  904^  aad  aota.  80%  alM^ 
JfoOirfaaiM  y.  inafa%  16  B.  L  iOOi  97  Aak  81.  Bop^  761^  aad 
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oonditiouB  of  need  not  follow  the  precise  words  of  the  statute,  704^  706w 

oonditions  of  which  the  court  had  no  authority  to  prescribe^  70S. 

consideration  of  need  not  be  expressed  therein,  704. 

ooosideratiou  supporting,  what  is,  704. 

construction  of,  rules  applicable  to,  703» 

coats  of  suit  are  secured  by,  71A. 

coets,  what  are  reooverable  in  actions  upon,  716. 

death  of  the  principal  does  not  release  the  sureties,  7I0L 

defective  execution  of,  when,  releases  sureties,  704b 

defenses  mailable  in  actions  upon,  719. 

delay  in  prosecuting  the  action  does  not  release  the  sureties  71SL 

discharge  of  the  judgment  releases  the  sureties,  713. 

dismissal  of  appeal  because  the  court  had  no  jurudiction,  708. 

dismissal  of  appeal  is  equivalent  to  an  afiSrmanoe  of  the  judgment,  70C 

estoppel  against  sureties  to  deny  existence  of  the  judgment  appealed 
from,  719. 

estoppel  arising  from  recitals  in,  709. 

enforoement  of  by  summary  proceedings,  714 

final  decision  is  necessary  to  complete  the  liability  of  the  sureties^  707* 

fraud  in  inducing  the  sureties  to  sign,  710^ 

fraud  €V  collusion  in  conducting  the  appellate  proceedings^  710L 
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Appeal  Bohim,  for  all  damages  and  costs  do  not  inelade  ih«  paym^alof  Iht 

jAdi^meiit  itsalf,  715. 
bk  aetioos  for  the  recovery  of  land,  when  indade  rents  and  profiti^  717* 
in  foroclosnre  proceedings,  measure  of  recovery  upon,  715^  71iL 
in  suits  other  than  for  the  payment  of  numey,  measnre  of  UabilitjTt  71& 
informalities  in,  704.  706. 
interest  on  the  Judgment  is  secured  by,  715. 
interest,  when  recoverable  in  actions  upon,  717. 
interpretation  of,  702,  703. 

Judgment  against  principal,  conclusiveness  of  against  suretia^  7UL 
Justification  of  the  sureties  is  not  essential  to  validity  of,  706L 
law  u  a  part  thereof  and  need  not  be  stated  therein,  704. 
legiBlaturs  cannot  enlarge  the  effect  of,  711. 

li^ility  of  sureties  does  not  exist  where  the  principal  is  nol  ]in]i]%  71St 
liability  of  sureties,  when  complete,  707. 
measure  of  damages  in  injunction  cases,  718. 
measure  of  recovery  upon,  714. 
mistake  of  surety  as  to  legal  effect  o^  710. 
mistake  of  surety,  reforming  bond  on  account  of,  710^  711. 
motion  for  judgment  upon,  71^ 
not  signed  by  a  principal  are  valid,  704. 
omission  of  names  of  sureties  in  the  body  of,  704. 
•mitted  words,  when  will  be  supplied,  70R. 
parties  are  not  required  to  consult  sureties  as  to  steps  tmhrnqjamaUj 

taken  in  the  proceeding,  711. 
pmalties  recoverable  upon  cannot  exceed  amount  of,  71S, 
performance  of  one  condition  of,  when  no  defense  to  an  action  for  tfc« 

bruach  of  another,  713^ 
pleadings  in  actions  upon,  718,  719. 
release  of  sureties  by  agreement  made  by  the  parties,  71 L 
rsUase  of  sureties  by  releasing  securities,  712. 
release  of  sureties  by  satisfaction  of  the  judgment^  7 IS, 
release  of  sureties  by  tender  of  satisfaction  of  the  judgment*  71SL 
release  of  sureties  does  not  result  from  taking  additional  secnrit/a  719L 
rents  and  profits,  when  secured  by,  717. 
reversal  of  the  entire  judgment  releases  the  sureties,  708. 
reversal  of  the  judgment  as  to  some  only  of  the  defendants^  7081 
rules  applicable  to  other  bonds  applied  to,  703. 
second  appeal,  when  included  within  the  terms  of,  707,  708. 
statute  of  limitations  applicable  to  actions  upon,  71^ 
summary  proceedings,  enforcement  of,  by,  714^ 
suzyty  is  entitled  to  stand  on  the  express  terms  of  his  contrmet^  70& 
surety  of  an  infant  or  a  married  woman  is  bound,  though  his  principdl 

is  not,  713. 
to  pay  the  judgment  in  a  particular  court  or  'place  do  not  requivt  ill 

payment  elsewhere,  707. 
Tsriations  in,  from  statutory  forms,  704,  705b 
void  where  no  appeal  is  allowed,  706. 
where  no  appeal  is  allowed  are  void,  708. 
▲rTAORMBKTl,  mistake  in  affidavit  for,  747. 

Baiuns,  gratuitous,  liability  of,  779-781. 

BAwxa  acting  as  Uilees  without  reward,  lUbility  (^  780^  78L 

agents  oi;  liability  for  negligence  or  embeBtlement  of,  776^  784 
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BA]nK%  Imrdea  of  proof  la  Mtioot  for  Io«  of  fpoeial  doporfli  bj»  TA 
Imrglary  and  robbery,  liability  for»  79L 
ouo  foqnirod  of  diroofeon  of,  77S. 

oolUtonl  Moaritiai,  bonks  ora  nol  grataitou  boiloM  of,  779,  78L 
oollotonl  •eooritiai,  ooro  wbioh  nmat  ozeroiM  to  ttf oly  koop,  7781 
ooUatonl  MonritiM,  dntiao  of,  m  to  oof ekaeping,  778L 
ooUooting  agonoiat,  oomspondanta,  liability  for  aota  of,  778. 
ooUoeting  aganaia%  dntj  of,  to  forward  papar  for  preaantmaat  av  pr»* 

taat,777. 
«ollaetiiig  aganoia^  liability  af»  for  aota  of  thair  immadiata  agaiiti»  778. 
oaUaotlDg  agaooiaa,  persona  to  wbom  the  paper  is  sent  for  ooUeotioa, 

whether  deemed  the  agaata  of  the  bank  or  not^  777. 
«aIleoting  ageneisi^  akill  and  diligenea  whioh  moat  axeroiae  whan  aoting 

^iieotora  o^  are  f or  aoma  pnrpoaea  regarded  aa  tniateea»  774 
4iraetor8  of^  are  not  inanrera  ol  the  fidelity  of  agenta  appointed  by  tlM■^ 

774 
^raalma  of,  eaia  whioh  moat  azeraiseb  774 
direotora  of,  ignmvnoe  o(  when  no  def enae^  774 
diraotora  of»  relatione  between  them  and  the  bank,  774 
Cratoitons  bailees,  liability  of  whea  aoting  as»  780-788. 

negligenoe  in  oaring  for  apeeial  depoeits^  what  Is,  782. 
nagligenoe,  when  eeaential  to  oreate  liability  againati  780. 
inTaatmant  agenoiea  may  aet  as^  783. 

ioTaatmant  ageneiei^  akill  whioh  most  axeroiae  when  aoting  ai^  787* 
liability  of,  for  eorreapondente  and  snbemployees^  778i 
miedeliTery  of  special  deposits,  liability  for,  788u 
aagligsnoe  of,  ia  presumed  from  loss  of  special  depoaits^  788L 
nagligenoe  of»  when  aoting  aa  ooUecting  agenoies,  what  ia,  776^  777. 
aotariea  pnblio  are  not  deemed  agenta  of  the  banka  amplifying  them»  774 
notaries  pnblio,  liability  of,  for  aota  o^  776,  774 
notariee  pnblio^  atatee  holding  banka  liable  for  aota  or  negligenoe  of^  774 
•otariee  pnblio,  when  deemed  agenta  of  the  banks  employing  them,  774 
aAoen^  liability  for  aota  respecting  coUectionsi  774 
oAoerib  thefm  o^  when  liable  for,  784 
aaenritiea  depoeited  to  be  exchanged  are  not  held  by  grataitona  baflmenl^ 

78QL 
dtill  and  diligence  whioh  nmat  exercise  when  acting  for  otfaav%  774 
apeeial  depoeitib  ue  not  insurers  of  the  safety  of^  788, 
opeaial  depoeitB,  are  not  regarded  aa  gratnitona  baileea  ol^  though  th^ 

aet  without  reward,  781,  7822. 
«paeial  depoeita,  burden  of  proof  is  upon  the  bank  to  ahow  that  it  ra» 

turned  them  or  that  the  loea  occurred  without  ita  faulty  784 
apeeial  depoaitib  care  for  aafety  of  must  be  such  aa  peraooa  ol  oommon 

prudence  would  employ,  788. 
apeeial  depoeits^  deliTory  of,  to  persons  not  antitled  to  receire  them,  lia. 

bility  for,  784 
apeeial  depoeita,  diligence  which  must  exercise  for  safety  ol^  781,  784 
apeeial  depoeita,  gross  negligenoe  respecting,  what  i%  788. 
apaaial  depcaita,  held  aa  collateral  aecnrity,  liability  for,  778-784 
apeeial  deposits^  keeping  of  is  within  the  dnties  of  bank%  774 
apeeial  depoeita,  loea  of  by  embenlement  of  their  bfficera  or  aganK  T84 
•paaial  depoeits^  loss  of  by  theft  or  burglary,  784 
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BinEii  wp^Mt  d«p«nH  miMfpioptiiibiM  Ibgr  oftem  k  ael  th«  Ml  «f  lh» 
bank,  786. 
■pMial  dAposits,  nagligenoe  b  preraoMd  Inmi  lorn  al^  783L 
•pMol  ctopoaiiiH  Ihall  ar  wnlwii;liiM>ii»  dmm  tm  n^gligwi—  oi  teak,  788. 
ipaeial  diyriH  wikkoal  onmpiMafinii,  htmk  i»  liaJ4»  Itr 

gwnoe  in  ketpin^  ol,  78Ql 
thefti  of  agonti  sad  anpfeyaii*  linfaility  lor»  7<M. 
wfangM  Ml  ol  igant,  oaanoi  Uka  advantu^  of,  78& 
BiroKl»%  oommiaiiona,  whan  beooma  antitlad  to^  68%  807* 

OAEMJMBBt  freight,  oonaignor  or  abippar  ia  prtaomad  to  ba  liabla  tep 

fraighfc,  who  liable  for,  4(XL 
Oomwuat  ov  Laws,  aoUon  in  ona  atata  for  na^Tgenca  ia  aaoHbar^  8BL 

aaforaemanl  in  ona  atata  of  tha  hiwa  of  another,  YIS, 
OomriTUTiOHAIi  Li w,  Jnry  triala  in  vagrancy  eaaaa,  whan  viaj  ba  ^Rapanaad 
with,  844 
laform  aehoola,  atatntca  anthorffting  oommitment  of  ahildraa  io^  whaa 

Talid,  644. 
▼a^jpranta,  atatntaa  anUiorxshig  aonvietion  of  without  trial  ara  void^  614 
OoHTBTAirci,  of  aA  aetata  held  by  the  eotiretiM,  438. 
CkntPOBATiovs,  eatoppel  to  deny  exiatenoe  of,  21Z 

aatoppal  to  deny  that  officara  ware  anthoriaed  ta  ezaeota  a 

nota,4aa 
proof  of  aztatenoa  of,  what  an Acient,  21^ 
taMwnrar  of  mannfaoturing^  anthori^  o|  to  alga  aagotiabla 
459. 
GaBDiToa*s  Bill,  avannanta  hi,  what  aaaantial,  I18L 
OasDiToas,  aaaignmant  for  benefit  of,  effeet  of  ia  other  atatae^  44i» 
Oannaafi  Liw,  eroas-axaaunation  of  a^onaed  who  baa  taatified  ia  hit 
behalf  895-897. 
hoBiiaidab  intent  to  pcodaoa  daaih«  whan  not  aaaantlat  to  arftaa  of  aii 

dar,  80^  81.   . 
homiaida,  raoklaaa  ahooting  of  another»  801 
iatozieatioa  at  the  time  of  the  oommiuion  of  tha  oriau^  91V 
audioa  ia  implied  from  reokleat  trifling  with  huauui  Kfo^  90^  fL 
Bialioa  la  preaamed  from  naa  of  deadly  weapon^  81. 

Damaob,  for  mental  angniah,  whether  reooTarabla^  686. 
Diai^  daliaaiy  of  after  daath  U  gnatoi;  whaa  vatt4  C7C 

daUTary  of,  what  i%  467. 
DHpniMiit  of  corpaBatiaaa  da>SMfo^  666b 

9i  donUe  inaaranoa^  136. 

of  aaiatioa,  484 

of  Uaanaa,  47a. 

of  mrkatabla  titla^  834 

of  partnarahip,  841. 

of  tmatae  de  mm  iorit  820. 
aC  ?atraaay«  644 
DnroBO^  araal  traataaat  whiah  will  Jaatify.  847. 

tanaa^  by*  haabaad's  lifo  aalRla  aaagp  ha  laaM  afea  a^  aali 
494 

taaaaay  by^  In  aropa  raiaed  on  landa  held  by,  494 
tenancy  by,  in  peraonal  property,  634 
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^•luuMgr  bj,  in  ^&nmul  pfoparfcy,  hiubaad't  ooatrol  •vtr  diat» 
teb  held  by,  438. 

bj»  Ib  pewiwJ  pmpttiy,  b— bMid*<  rigbti  is,  i36b 
teoaaey  by,  in  panoaal  pf^ortgr,  rigbto  of  wiJ%  bow  m^  bo  protooUd^ 


BflrropPK.,  ATioing  against  married  woman  from  her  aoti^  48. 
Bnenoa,  of  tonastby  buidkod^  wtet  ii,  4S6h4ftl. 

KtidshcIp  opinions  of  witneee  as  to  oorresponclenoe  betwesn  footprints  9k 
tbo  pbMo  of  tho  ertMB  and  the  footprints  of  the  defMidant^  IMk 

opinions,  when  admissible,  160. 

paviisged  oommnnioations^  what  ato,  U9. 

FoamruK^  for  breaoh  of  oonditions  snliseqaenl^  how  enforoeablsb  079« 
FftAVDVLurr  ConvsT^iiGiik  celationsbip  between  the  parties  as  a  badgs  of 
fraud,  619. 


kiH  attaobment  of,,  sflbot  of  snboeywt  absndonsiOB^  of 

248. 
htfw  t»  bo  elaimod  or  abandoned  in  Arkansas^  M8. 
Jndgment  lions  against^  M7. 

Wvy  of  eveention  or  sttaohmont  thereon  is  ▼oid,.2i7* 
HosBAJiD  AM»  Wm»  burden  ol  proof  as  to  eoosideration  paid  for  |it»sfiJity 

pnrohasod  in  name  of  wife  during  oovortnre^  44. 
estoppel  of  married  woman  by  her  aots,  48. 
parol  easement  or  license,  grant  of  by  married  woman,  48* 
preferences  in  wife's  favor  when  valid,  Ml. 
presumption  arising  fson  wife%  plasing  her  money  or  piepor^  m  hva-> 

band's  hands,  WL 
parsliaso  of  property  by  wilo  of  insolTont  husband  is  fsgssdod  witii  sua- 

pidott,  44. 
separate  estate  of  wife^  wliat  is^  48. 

iMincumfl^  guests  and  boarders  with,  who  see,  569. 

lion  of,  569. 
Ihsuramc^  double,  what  will  avoid  polioft  188. 

JuDOMiirr,  by  default,  effect  of,  8S5. 

beyond  the  inues  is  to  that  extent  roid,  78S. 

estoppel  by,  to  what  matters  extends,  405i. 

in  favor  of  physician  as  an  eetoppel  against  aetien  far  aMlpfnotiosb  S^ 

sa 

merger  of,  cause  of  action  in,  820L 
JuBiSDicnoM,  in  admiralty,  over  what  extends,  803. 
JvBT  Trial,  acquittal  by  the  unauthorized  disohargs  of  the  ]nry,  18L 

in  prosecutions  for  vagrancy,  644. 

LawDLQKn  am  Tsnant.  abandonment  boeaaso  of  partial  oviotion,  482»  484. 
abandonment  by  tenant  beoause  laiuUord  wiU  not  ezoento  a  written 

lease  as  agreed  upon,  482. 
^bandnnment  by  tenant  because  of  acts  of  landlord  affecting  the  eojoj* 

meat  of  the  premises,  488,  489. 
abandonment  by  tenant  bocanso  of  destmotion  of  part  of  a  leased  bnild* 

ing,  483. 
abandonment  by  tenatti  beoanss  of  injury  to  leased  premises,  482. 
abandonment  by  tenant  because  of  the  action  ol  third  parties^  484, 
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I«AVBLomi>  AMB  Tbiiaiit»  abuidoniiiMit  bj  tenaiil  beemw  of  lilfe 

inoanft»  484. 
•buidoDmeiit  by  teiuuit  for  oeti  of  tho  Iwior  iniaiferiBg  wilk  IIm 

antablo  ooadiiioa  of  the  premitm,  4M^  4Bfi. 
•boadoament  by  tenant  for  oftOMt  ariBing  after  tho  iTAni"nr"iT^«*^"4  of 

tho  tonancy^  482. 
abandonmont  by  tenant  for  iuloro  of  tho  landlord  te  repair  as  otipolated 

la  tho  loaM»  488. 
•baadonmoat  by  tenant  for  oboametaaoee  for  whioh  tho  leoaor  ie  not  io> 

epooaible^  484. 
abandonment  by  tenant  oq  aooonnt  of  frandnlont  repreoontetina^ 

481. 
abandonment  by  tenant^  atotntes  antborisin^  488. 
abandonment  by  tenant^  etipnlations  in  leaae  jnatifyinga  483. 
abandonment  by  tenant^  what  eriotion  will  jaetify,  489L 
«baadonmontof  leaae  becaaae  leeeor  did  not  pat  the  tenant  in  pooeoarifl^ 

481« 
abandonment  of  promiaea  for  defeote  whiob  were  dieoororable^  4711 
abandonment  of  promiiee^  right  of  tenant  to  make,  478. 
doooit^  ominton  to  inform  tenant  of  oondition  of  preraiiee  ie  not^  48Ql 
4emiee^  implied  ooirenante  reealting  from  vao  of  thie  word.  477. 
deetmoUon  of  leaaed  property  or  part  tboroof,  whoa  JaatUlea 

moot  by  the  tenant^  483. 
oHotion  by  material  ohaage  in  tho  oondition  of  tho  premi8ei»  488L 
oriotioo,  from  wiiat  presamod*  486. 
OTiotion.  inatanoea  of  aote  amounting  to^  488. 
oviotion,  inetanoee  of  aote  whioh  do  not  amonnt  to^  487* 
•oriotion,  intention  of  leeeor  to  dopriTo  tenant  of  the  nee  of  tho 

b  eeeeotial  to,  484. 
oriotion,  mere  tortioue  entry  npon  prendeea  ie  not,  487. 
oviotion,  nnieanoe^  eztetenee  of,  when  equivalent  te^  48QL 
oriotion  of  tenant^  what  ik,  48fi. 
oTietion,  partial,  eflSaot  of»  491. 
OTiotion,  what  ie,  when  a  qneetion  of  law,  486L 
oriction,  what  tenant  may  treat  aa^  484^ 
frandnlent  repreeentetione  as  to  oondition  of  preinleea  which  will 

tenant  in  abandoning,  481. 
famiehed  honae»  ohange  in  oondition  after  oommonoement  of  loaae^  480L 
famished  honae»  implied  covenant  aa  to  fitneee  of,  479. 
latent  defeote,  oonoealment  o^  whether  jnstifiee  tenantTa  abandoning  the 

premieee,  478. 
tenK  oondition  of  premiaei^  when  will  not  relievo  tenant  from  daty  ef 

paying,  478. 
reeeieeion  of  leaee  by  tenant^  oanaee  for,  478. 
warranty  of  fitoeee  of  leaaed  premieee  ie  implied  when  11  ia  liipnlatt^ 

that  they  ehall  be  need  for  a  apeoifio  poipeai^  48L 
warranty  that  premieee  are  enitoble  ie  not  implied*  477* 
Lawi,  of  other  etotoi^  enforcement  of  in  thia  atat%  whan  wiU  ba 

178. 
of  other  itete^  preenmption  reapeetin^  1781 
Mjmml,  inedvenoy,  cliargee  of,  608. 

mercantile  agenciee.  falee  publicationa  by,  8011 

auUioe,  when  inferable^  OOdw  | 
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Iabb^  Usa  of  agister  cannot  bt  ereated  by  person  not  the  owner  of  th# 

propertj,  800. 
IdmrATiOMS,  statntee  o(  acknowledgment  from  which  new  promise  !• 

implied,  422. 

ICiLionma  PBOBnounoir,  advice  of  oonnsel  as  a  defense^  86d. 

probable  oanae^  burden  of  proof  respectiug,  857* 

probable  oanse,  when  a  qnestion  for  the  jury,  85d. 
HiSTBR  AMD  SmvAiiT,  aots  of  servant  for  wbioh  master  is  ohaigeable^ 
87a 

liability  of  master  for  servant's  acts  in  violation  of  his  orders,  87a 

■nperior  servant,  liability  of  master  for  negligence  of,  898. 

wrongful  discharge  of  servant,  damages  recoverable  for,  268, 
MnOBAKio's  LiSN,  description  of  property  in  claim  of,  when  sufficient^  lOS^ 
MnDiomn^  formulas  ol^  right  of  persons  to  manufacture  in  accordanoe  with^ 

664. 
MoBTaAOi,  assignment  of,  how  may  be  made,  683. 

to  secure  note  maturing  at  different  times,  right  to  priority  of  pajmsnli 
888. 
MvBWtTAL  UoRFOBATiONS,  liability  of  for  services  of  special  oennael,  900L 

NiOLiOKiros,  gross,  what  is,  as  applied  to  banks,  7822. 

in  one  state,  when  gives  rise  to  a  cause  of  action  enforceable  in  another, 
851. 

of  banks  acting  as  bailees,  774-786. 

of  banks  acting  as  collection  agencies,  777. 

of  banks  acting  as  investment  agencies,  787. 

presumption  of  from  accident  on  railway,  837. 

presumption  of  from  loss  of  special  deposits  by  a  bank,  783. 
KoTABiH  Public,  liability  of  banks  employing,  for  negligence  of^  776i 
NuuAiiOB,  on  leased  premises  which  will  justify  their  abandonment  by  a  ten* 
ant,  49%  491. 

Pabsvt  ahi>  Child^  custody,  parent's  right  to^  when  forfeited,  66. 
PABTtnoN,  bill  for,  what  must  allege,  74. 
Patmbmts,  oarrier's  right  to  appropriate,  104 

ehecks,  receipt  of,  when  does  not  amount  to,  626. 
ParBioiAMS,  degree  of  care  and  skill  required  of,  876. 

of  different  schools,  ability  required  of,  S75. 
Phtsigians  ahd  SuBOBONfl^  burden  of  proof  in  action  against  for  malprao* 
tioe,  3a 

skill  and  care  required  of,  Sa 
PomcABTBB,  liability  of  for  negligence  of  his  servants,  216« 
Pbbmumftiom,  as  to  law  of  another  state,  178. 

of  negligence  from  loss  of  special  deposit  by  bank,  788. 

of  negligence,  when  arisee  from  an  accident,  837. 
Pobuo  Lakdb,  patent  to,  issued  without  authority  is  void,  616. 
Pobchasbb,  honafid^  actual  payment  u  necessary  to  support  elaim  oi^  686. 

Railway  OoBPOBAnoira,  siok  passengers,  duties  to,  66a 

special  oontracts  limiting  liability  for  injury  to^  when  void,  24%  241* 

Kbal  Pbopbbtt,  trespassers  upon  assume  the  risk  incidental  to  its  oondi- 
tion,  221L 

Rbobitbb,  appointment  of,  when  Justifiable,  116. 
discretion  of  court  as  to  appointment  o^  116. 
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BMnmm  Sohooli,  ir»  not  prisons,  644. 

oommitmont  of  ehildren  to  without  trial.  644^ 

^ALia»  delivery  of  goods  to  a  carrier,  when  vesti  title,  508L 
resale  at  risk  of  purchaser,  396. 
title  does  not  pass  if  pnicbaser  retains  the  right  to  r^jest 

•Statutb  of  Frauds,  meaorandnm,  when  snflieieot  to  satis£y«  138L 
part  performance  of  parol  oontraot^  what  aots  oeostitnt^  ML 
part  performancs  of  parol  eontraoti  when  takes  ease  oat  o^  ML 
purchase  money  paid  nnder  oontraot  Toid  by,  when  may  bn  reoovsts^ 

182,  isa. 

#nuuT  RailwatSi  oars  wkioh  must  ozsrsiM  for  ths  ssfo^  of 
70^  6M. 

Tost  Fxasohs,  Joint  sad  several,  liability  ol^  820L 

satisfaction  from  one  releases  all,  820l 
Tbusxb,  ex  moU^fieh  arise  when,  626. 

Vasraiiot,  srrest  for  without  warrant  646. 

defined,  643, 

dirores,  when  may  be  granted  for,  646. 

evidence  sufficient  to  justify  conviction  of,  64fiL 

•videnoe  that  the  accused  is  a  prostitute  does  not  tttpport 
for,  646. 

failure  to  work,  when  supports  conviction  for,  641^  646b 

idleness,  when  justifies  conviction  for,  646. 

indictment  for,  sufficiency  of,  645. 

jury  trial,  right  to  dispense  with  in  accusations  for,  644^ 

minor  child  is  not  guilty  of,  merely  because  it  is  disobedieiil^  648u 

municipal  ordinance,  statute  enlarging  statutory  definition  of,  643L 

statutes  authorising  conviction  of  without  trial  ars  void,  644. 

statutes  respecting,  when  must  be  strictly  oonstmed,  643L 

summary  jurisdiction  in  cases  of,  644,  645, 
Tbhdob  asd  Purcrabsb,  damages,  measoie  ot  ^  bnaek  of  ooninMl  t» 
purchase,  917. 

remedies  of  vendor  for  brsaeh  of  contract  to  parehase,  Q16L 
VxvDO&'s  LiBN,  Uma/de  purokaser  is  protected  from,  686. 

waiver  of,  826. 

Wills,  attesting  witness,  testimony  of  as  to  mental  oapaoity,  879L 

capacity  to  make,  nature  and  terms  of  will  may  be  considsrsd  fai  te 

termining,  878. 
repugnant  words  in,  when  may  be  disregarded,  360. 
services  performed  under  promise  to  make,  393. 
specific  performance  of  contract  to  make,  393. 
undue  influence,  whether  may  be  presumed  from  unequal  disporftloa  sf 

property,  878. 
WiTVias,  accused  of  orime,  oross-examination  of  as  to  ooDateral  matten^ 

896,  897. 
accused  of  crime,  cross-examination  of  as  to  natters  aol  rsfnmd  is  Is 

examination  in  chief,  896. 
accused  of  crime,  eross-examinatico  of  as  to  presoontions  lav  ottsr 

acts,  896. 
aocnsed  of  crime,  cross-examination  of  as  to  speeiHo  mots  tsndmg  to 

discredit  him  or  impeach  his  moral  character,  897* 
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WimnB  aeooaed  of  erinM^  eroflt-ozamiiuiiioa  of  oannot  oompd  dltoloraio  of 

ooofideotial  oommnnioatioiii^  897. 
ooeiuod  of  orime,  oroM-exanunatioo  of  in  homicide  OMetp  898. 
MsenBcd  of  oriine»  oroMvOzaminatioii  of  to  tost  fait  oredibilitjy.896^  807* 
•oeiuod  of  erime,  crow-examination  of  whether  mnst  be  confined  to 

mattera  referred  to  by  him  in  hia  examination  in  chief,  896. 
neenaed  of  erime^  inatancea  of  proper  oroas-examination,  895-897« 
aoenaed  ol  orioMb  maj  bo  compelled  to  write  on  hia  eroaa-examinatio% 

899. 
•oenaed  of  erime^  reoalling  for  aecond  croaa-examination,  89Bw 
•oenaed  of  erime^  teatifying  in  hia  own  behalf  ia  aubjeot  to  the  aamo 

ndea  aa  other  witnesaea^  89S. 
aoenaed  of  erime^  teatifying  to  part  ol  a  tranaaetion  moat  rafoal  the 

wholes  888. 
•oooaed  ol  nbam  waivea  hia  priTilaga  by  volnntarily  teatifyin|^  807* 
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ABANDONMENT. 
8m  Lahdloed  akd  Tbkajit,  L 

ABSTRACTS  OF  TTTLB. 
8m  Sbabohsbs  ov  Bmobiml 

ABUTTINO. 
8m  WATtaa,  8. 

AOCEPTANCB. 
8m  Duos,  0. 

AOCBSSORIES  AND  ACGOMPLICE& 

CEnmrAL  Law— Pbikoipal  and  Aookssobt.— Under  m  ttatate  abrogating 
the  diBtinciioik  between  principal  and  accesiory  before  the  faot^  a  pwMii 
nmj  be  fonnd  gnilty  ander  an  indictment  charging  htgi  m  prindpal,  al« 
though  tho  ovidence  shows  him  to  have  been  an  aooMSoiy  before  tho 

ACCIDENT. 
8m  HoMioiDi,  17;  Railroaimb,  10,  tL 

ACCOMPLICES. 
8m  AooBssoRm  and  AocoMPLion. 

ACCOUNTS. 

JraisDionov  or  Bquitt. — Where  the  accounts  to  be  examined  and  stated 
are  on  one  side  only,  a  oonrt  of  equity  will  not  asaame  jurisdiction  of  a 
bill  for  an  acoonnting,  nnleas  the  accounts  are  so  complicated  m  to  reqniro 
the  aid  of  equity  to  adjust  them,  or  a  discovery  is  prayed  for  and  facta 
are  alleged  which  show  the  necessity  for  such  disooTery.  B€gg$  ▼.  JUI> 
•M  EieetHc  sfc  Co..  94. 

8m  Patmbnt,  8;  Trial,  L 

ACCRETIONS 
8m  Watkrb,  0. 

ACKNOWLEDGMENT. 
8m  Fobqbkt,  4;  Limitations  ov  Action^  4^  IL 

ACQUITTAL. 

Sm  Trial,  10,  lU 
IM.  0r.  Ssp..  Vol  xxxviiL  - w 
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AcmoNS. 

8m  AflSIOMMBlIT;  PLBADni%  L 

ADMIRALTY. 
See  Jurisdiction,  3^  4 

ADMISSIONS 
8m  Tindib,  1;  Vendor  and  PaRCHAfiB»  & 

ADVICE  OP  COUNSEL. 
8m  Mauoious  pRosxcmioM,  Z-5» 

AFFIDAVira 
8m  Attachmknt,  % 

AGENCY. 

Wbo  ArIp— a  Vanker  holding  himeelf  oot  as  dealing  in  ehoiM  sfcocki,  and 
promiaing  careful  attentieo  to  hi*  cnstoinen,  oecnpiea  with  each  ooa- 
tomen  the  relation  of  principal  and  agent.    Itham  t  PoeC,  786. 

8m  SaiiKi^  8;  Brokers;  Corforations,  6-10;  Husband  and  Wif^   10; 

Patmrnt,  S;  Vbndor  and  Porcbaskr,  (k 

AGISTMEKT. 
SeeLiXN& 

ALIMONY. 
8m  Marriaor  and  Diyoror,  8^  4 

AMENDMENT. 
Sm  Plradino,  0. 

ANIMALS. 
Sm  Erai.  Profxrtt,  7;  Railroads,  1^  13. 

ANNULMENT. 
8m  Corporations,  14-17. 

APPEAL. 

1.  Rnuva  or  Trial  Court  as  to  Admissibilitt  qw  EyIDRNOli^  When 
Not  Ritibwarlb.— An  appellate  court  will  not  review  the  ruling  of  the 
trial  court  in  regard  to  the  relevancy  or  competency  of  »  sewapaper 
article  which  was  offered  in  evidence,  but  is  not  properly  Mt  out  in  its 
entirety  upon  the  record.     Nebton  ▼.  Shelby  Mfg.  tic,  Co.,  IIG. 

8.  LiBSL— Admission  or  Immatbrial  Etidrnob. — In  an  action  against  a 
mercantile  agency  for  a  libelous  publication  as  to  the  solvency  of  plain- 
tiff the  introduction  by  the  latter  of  evidence  of  his  failure  to  collect 
accounts  other  than  thoM  set  out  in  the  petition  for  which  special  dam- 
agM  are  claimed  is  not  reversible  error,  as  no  substantial  injury  could 
have  resulted  to  defendant  therefrom.     MUchtU  v.  Bradilreet  Co.,  692. 

8w  Etidbncr  Admittbd  Which  Mbrblt  Supports  the  averments  in  the 
answer  oaunot  be  assigned  as  error  by  the  defendant.  MUdM  t.  Brwl' 
tirui  Co.,  692. 
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•4.  OoHFLiov  OF  BviDKum-— Wher>  *  molioB  to  disdiarg*  an  aliBohai«ttl^ 
<ni  tlM  gnnmd  tluit  the  aUegatioDS  in  the  sfidanto  are  not  tnia^ 
i«  deoided  on  eonflietuig  testimony*  the  mlin|(  of  tbo  trial  ooort  will 
not  bo  diatnrbod  on  appeal,  nnleoa  the  preponderanee  el  evidenoe 
against  it  it  olear  and  deoisiTe^      WhippU  ▼.  BiU,  748. 

#.  TriaIt— CfeUBOB  CoTBRiifo  Ohlt  Pakt  ov  thb  Etidbnoi,  Wmm  Ebro- 
iiBoas. — A  eharge  which  ignores  any  material,  conflicting,  or  qaalifying 
oTidenoa,  or  a  material  faot  whioh  is  the  legitimato  inference  of  otlMr 
prorea  facta,  is  mialeading  and  erroneous,    j^offd  t.  Jtmett  lOOi 

C  Pabtibs  Cabbov  Comtlaib  ov  Ebbob  which  they  inrile  or  adopts 
•/oAnaM-^nnibnan  OommMon  Co,  r.  CenircU  Bank,  615. 

7.  CvaBob  AoTEOBiznio  Jubt  to  Disbboabd  Matbbial  Btidbnob.— 
Where  there  is  aome  cridenoe  tending  to  sustain  an  isaue  raised  by  one 
of  the  partiea  to  a  anit,  it  ia  reveniUle  error  to  grant  an  instrnotioa 
which  ia  tantamount  to  a  declaration  that  there  is  no  evidence  on  such 
issue.     Nelson  t.  Shelby  Mfg,  etc  Co.,  116. 

9.  JoBT  Trial. — Thouoh  a  Commbnt  bt  thb  Court  During  thb  Trial  ov 
A  Criminal  Causb  respecting  the  mode  in  which  the  attorney  for  the  ao* 
onsed  conducts  his  examination  may  be  unnecessarily  harsh,  yet  the  judg- 
ment of  oonviction  will  not  be  reversed  on  that  ground,  if  from  the  whole 
case  it  does  not  appear  that  the  accused  was  injared  thereby.  People  t. 
Baker,  276. 

9.  OBJicnoNABLB   Statbmbntb  ov  CouNSBL  WillNot  Bb  Considbbbd 

ON,  Whbn. — An  objection  to  the  statements  of  counsel  cannot  be  con- 
sidered on  appeal,  unless  they  have  been  duly  excepted  to  at  the  time 
they  were  made,  and  a  motion  made  to  exclude  them.  Nelmm  v.  Shelhy 
M/if.  etc  Co,,  116. 

10.  iNSTRUonoNs. — Failurb  to  Givb  instructions  not  asked  ia  not  error. 
MUeheU  v.  BradetreH  Co,,  692. 

11.  Vabianob. — Even  if  plaintiff  by  his  instructions  placea  his  right  o^ 
recovery  upon  a  different  ground  from  that  stated  in  the  petition,  yet 
the  defendant  cannot  complain  if  he  commits  like  error  by  submitting 
the  converse  of  the  theory  hypothecated  in  plaintiff's  instmetiona. 
JoknBon'Brirdtman  CommUshn  Co,  v.  CerUral  Bank,  616. 

12.  Criminal  Law—Continuancb— Rihhtov  Aoousbdto  bb  Pbbsint.— 
The  granting  of  a  eontinuanoe  in  a  criminal  case  in  the  absence  of  the  ao- 
cnsed  is  not  error  if  his  counsel  is  present,  and  it  does  not  appear  that 
the  accused  was  subjected  to  any  injustice.     Siaie  v,  Dnnean,  888. 

IS.  HoMioiDB— Instruction  as  to  Rkasonablb  Doubt,  Error  in  RBruanva 
It  is  reversible  error  to  refuse  to  instruct  the  jury,  in  n  trial  for  homi- 
cide, that  if  they  are  not  satisfied  beyond  a  reasooablo  doubt  that 
when  the  defendant  did  the  act  which  caused  the  fataJ  wound  he  in- 
tended to  kill  the  deceased,  or  that  the  act  was  one  from  whioh  death 
or  great  bodily  harm  would  ordinarily,  or  in  the  usual  course  of  events, 
follow,  they  must  acquit  the  defendant  of  manslaughter  in  the  first 
degree.     Letou  v.  Stale,  75. 

64^  Apfbal  Bonos,  Surbtibs  on,  Not  Disohabobo  bt  Substitution  ov  Ab- 
othbr  PLAiNTirr,  When.— -A  surety  on  an  appeal  bond  ia  not  discharged 
by  the  fact  that  a  person  to  whom  the  plaintiff's  interest  in  the  sobjeot 
matter  of  the  action  has  passed,  while  the  appeal  ia  pending,  is  anbeti- 
tuted  as  a  party  plaintiff  without  the  knowledge  or  oonsent  of  such 
surety,  and  allowed  to  prosecute  the  appeal  in  his  own  name.  HoweU  ▼• 
Akna  MUUng  Co,,  694. 
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li.  AprBA&Boin>,8imniHOir,H(ffI)iaoHABOiPsrOo]nnrirABGBiO] 

BT  AoREniSHT  QW  PABTm. — ^Tbe  fact  that  the  Tmrioaa  eontiiiwuMMsof  » 
OMt  in  the  appellate  eoart  have  been  granted  apon  atipiiLatioiia  between 
the  partiee,  withoat  the  ooneent  of  the  surety  on  the  appeal  bond,  will 
not,  in  the  abeence  of  proof  of  frand,  or  of  collnaion  between  the  prin- 
dpal  and  hli  areditor,  operate  to  release  such  surety.  Howett  r.  AImm 
MiiUng  Ok,  6M. 

IC  Appbal  Bokm,  SvBBms  on«  Not  Dibgrahoxd  bt  Bbbditiov  of  Jubo- 
XBBT  Upon  StipvIiAXION. — ^In  the  absenoe  of  proof  of  fraod,  or  of  eol- 
Insion  between  the  appellant  and  respondent,  a  sorety  on  an  appeal 
bond  is  not  discharged  by  the  fact  that  judgment  is  finally  xendered 
against  his  prinoipal  by  agreement  between  the  parties^  withovt  hm 
knowledge  or  oonsent.    Hfnoell  t.  Alma  MiiUng  Ool,  094. 

Hee  Bbbobs  Judgmbiitb,  17;  Nbw  Trial;  BAiLBOABi^  & 

APPLICATION. 
See  Dbbtob  abd  Crbbitob. 

APPOINTMENT. 
See  OnnciBBa,  8;  RBOKiTBBflL 

ARCHITECTS. 
See  MBCHANica*  Lnczra,  4 

ARREST. 
See  HoMiciDB,  0. 

ASSETS. 
See  Partnkrship,  5-7« 

ASSIGNMENT. 

Abuohmbht  of  Right  ov  Aotion. — A  riglit  of  action  to  reoover  an  inter* 
eat  in  land  out  of  which  the  true  owner  has  been  defrauded  is  trans- 
ferable.   ConnediciU  etc  Im.  Co.  ▼.  Smith,  656. 

See  Banki^  8;  iNTBRyBNTioN,  1;  Mobtoagbs,  2,  4-& 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS. 

Absiqhmbmtb  bob  Bbnbrt  of  Crbditorb,  under  the  laws  of  Washington^ 
Test  the  property  in  the  assignee  as  Uk  officer  of  the  court,  and  pre- 
Tent  the  enforcement  of  a  mechanic's  lien  against  the  insolTent  estate 
without  leave  of  oonrt»  and  all  thoee  having  claims,  against  aueh  estate 
must  present  them  in  the  insolvency  proceeding.    Qui/ibif  v.  Slipper^  899. 

See  Cbbditob''8  Suit,  2;  iBaoLTBtfor. 

ATTACHMENT. 

L  Attaohxbnt  of  Land  Which  Is  Sdbjbot  to  a  Trust  Dbbd  to  Sbourb 
THB  Patmbnt  of  lNDiCBTBO»B8B  constitutec  a  lien  upon  funds  remain- 
ing in  the  hands  of  the  trustees  atter  they  have  sold  the  land  and  from 
the  proceeds  of  the  sale  satisfied  such  indebtedness.  Bromm  ▼•  Ossn|>- 
Mi;314, 

S.  Affidavit  For,  Not  Vittatbd  bt  Olbrical  Error,  Whbb.— Provided 
it  appears  from  the  whole  contents  of  an  affidavit  on  which  an  attach- 
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vMil  b  granted,  tBat  tht  plaintiff's  ag«nt  baa  duly  twon  to  IIm  atata- 
SMBt  therein  relating  to  the  nature  of  the  elaim,  tho  attaehmeat  will 
•ot  be  aroided  for  the  reason  that^  owing  to  a  mere  elarioal  frror»  the 
laagnage  aotnally  naed  fiiUa  to  ahow  that  the  reqniaite  oath  waa  tdmi. 
ffX^ipfe  T.  J7iU;  742. 

flea  AmAii^  4;  BnomL^  f;  Ezioutiov,  1;  Hombsxbao^  4|  Jvsaxsn^  1} 

ATI0RNB7  AND  CLIENT. 

ATfouiBT  Am  Clixiii^Pbitzlmkd  ComuiriGATioNi,  What  Abb  NoBi 
A  oooTenation  between  a  morl^agor  and  a  mortgagee  in  the  preaenoa 
«f  the  attorney  employed  to  draft  the  mortgage  ia  not  a  privileged  oon^ 
nonieatioo,  where  the  atatementa  then  OTerheard  were  not  made  for  tho 
pnrpoaa  of  obtaining  profeaaional  adrioe^  and  have  not  aerred  aa  tiM 
baaia  of  any  oonnael  given  by  the  attorney.    HamiM  t.  Bean,  010. 

See  JusoMBBTa^  19. 

ATT0BNBT*8  FEBb 
8to  OovnjOT  OB  Law%  1;  MoBSOAOti^  Sp 

AVOIOANOB. 

SeelVFANTBi 

BAILMENT. 

Wfwnmamoa,  What  Ik—A  Mabdatabt  WnoaB  StrvAnoB  ob  Bmblotmbbt 
Ihpubb  SbilIi  ob  Knowlbdob  adequate  to  the  undertaking  ia  alwaya 
■Bawarable  for  looea  or  injnriea  reanlting  from  want  of  the  axefaiaa  aff 
aoah  aldU  or  knowledge.    Isham  t.  Potit  7M. 

BANKRUPTCY. 
8ee  Ih8oltbnot»  % 

BANEa 

!•  A  BlABKBB  AonBO  WlTBOTrT  COMPBNSATION  IV  MaBIBO  iBTnTMBHTi  lor 

hia  onatomera  la,  nevertheleas,  under  obligation  to  ezeroiae  enoh  dili- 
gence aa  he  haa  promiaed  to  thoae  dealing  with  hinit  and  aneh  akill  and 
knowledge  aa  he  haa  held  htmaelf  ont  to  posaeaa.    lekam  t.  Pott,  7M. 

-%  Babbbbb  Aohbo  A8  AoiHra— Dbqrbb  of  Carb  Rkquibbd  ov.^A  banker 
doing  bnaineaa  in  the  dty  of  New  Tork,  and  advertiaing  himaelf  aa 
dealing  in  ehoioe  atocka,  and  promising  hia  ouatomera  oarefni  attention 
in  all  their  financial  transaotiona,  mnat  exerciae  aa  to  them  a  degree  of 
care  eommenanrate  with  the  imporfcanoe  and  risk  of  the  bnaineaa  to  be 
done  and  a  akill  and  capacity  adeqaate  to  ita  performanoa.  That  aara 
and  akill  are  anch  aa  ahonld  characterize  a  banker  operating  for  othera 
in  a  financial  oenter,  and  differ  in  kind  from  the  ordinary  diligence  and 
capacity  of  the  ordinary  citizen.    I$ham  t.  Poti,  766L 

JL  SviDBBOi  TO  Sbow  Dub  CARB.-^In  an  action  againat  a  banker  for  negU- 
ganee  in  loaning  moneya  on  raised  certificates  of  atock  it  ia  error  to  ez« 
afaida  teatimony  that  he  loaned  a  large  amount  of  hia  own  money  an 
aimilariy  raiaed  collaterals,  and  that  for  aereral  yeara  the  same  raiaed 
aartificatea  had  been  given  and  received  on  the  atreet  aa  coUaterala  for 
laaa%  and  deceiTcd  the  akill  and  care  of  a  great  number  of  bankera  and 
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broken  wh^  took  wad  Md  thom  witfaoat  oupfoloB.  Sodi 
htkwm  Mteblidiod  tlio  olMoliito  good  laltii  of  tfao  dofeadoat  im  audng  tho 
loon,  aad  thoi  Im  took  oo  fMMi  ouo  of  kit  client's  moDoy  as  of  kis  •«% 
Md  tkat  ko  voo  doooivod  kj  «  f orfaty  oo  perfoot  ood  akilifkl  tfaoi  il  o^ 
ooped  for  yoon  tho  Tigilonoe  of  tho  stroei.    Mem  t.  Ai^  7B8L 

C  A  BAUXBit  U  Ko9  «D  Hi  DnifSD  NwuawT  koouu^  koftvo 
■lonoys  on  cortificatoo  of  stook*  tko  official  signatnrea  to  whiok 
gonaine,  ho  did  not  prosont  them  for  verification,  if  there  waa  aoihiag 
on  their  faoe  calonlatod  to  anniae  svapioioo,  tkongh  they  iq^earod  tm 
their  faoe  to  have  boon  iaiuod  lij  yean  before  the  loan  waa  mada.  Itjktum 
w.  PoH.  766. 

i.  A  Bahkvk  la  Hot  Ioabui  iob  Kvgijoiiioi  Bvoiimi  Hb  Qiiirbd  rm 
IvQiruui  ao  to  the  aolTeooy  of  persona  to  whom  ho  loaned  monoya  of  kia 
wetomar  npon  appaiontly  ade^uato  secarifey,  if  anck  paraooa  vara  ia 
good  ropate  at  tho  time  of  tho  loan*  and  thevo  ia  nothing  to  Indirato 
that  inquiry  wonld  or  oonld  have  developed  any  different  infonnatSoA 
from  that  which  tho  hanker  already  had.    lAam  t.  Poif»  766L 

•i  A  Bahkbb  la  LiABLi  loa  Idw^vn/^  Maxara  of  His  CusxoMm  on  frandB* 
lonUy  raiaed  oertifioatoe  of  stook,  if  a  fair  and  roaaonable  OTaminatioa 
of  them  wonld  have  diacloeed  the  fraud  to  the  tkilled  eye  of  aa  ok* 
perienced  banker,  or  awakened  a  anepicion  which  wonld  hoTO  led  to 
%  Torification.  If,  on  tho  contraiy,  the  forgery  waa  anoh  aa  to  do- 
oeiro  any  loaaonablo  eomtiny  of  a  fairly  pmdent  banker  knowing  tho 
aignatniea  to  be  gennine,  hot  not  sntpeoting  frand  in  tho  body  of  tho 
inatmment,  then  tho  deception  soffered  wonld  be  ezcnsahUi  Mobk  t. 
Po<766. 

T«  Stidbr OB— BuRVBT  ov  Proov  as  TO  BavKiB^  LuMurr  fos  ]i0oa.--irpoa 
proof  that  plaintiff  pat  into  dofendaat'a  handa,  aa  hla  hanker  and  agoa^ 
monoya  to  be  loaned  open  demand,  for  interoat,  and  in  tko  aiado  pro> 
Tided  by  onatom  and  naage,  and  that  ench  monoya  had  not  boon  vo> 
tomed,  after  proper  demand,  the  defendant  most  astnme  tho  borden  of 
proving  that  he  did  hia  daty  faithfully  and  without  negligence  or  miaoon* 
duot^  ao  that  tho  reaulting  lose  was  not  his,  bat  must  jnatly  fall  upoa 
the  pkintiit    I^ham  v.  Po9t,  766. 

H  ViumNiaL  BaxKB  Uava  Autkoutt  to  Tjjoi  iMnamaBim  ov  Ki 
avB  MoRTOAaaa  upon  real  estate  to  eeouro  payoMni  of 
tka  OBortgafeoSi    J'tnf  NaL  Bank  t.  ^ndrSMM^  98§k 

See  AoiHor. 

BEQUEST. 
8to  OtUMxroB,  %  4-4;  Dbvuib,  2;  Hvsbavb  aa»  Wn^  t» 

BILLS  AKD  NOTSa 

SoeNBOOTIABLB  iHnBinfBBTi. 

BILLS  OF  LADma 
8to  PaTMBjnra,  i$  SalMi  §k 

BOAHDSRS. 
See  im 


BONA  FIDB  PURCHASBBa 
fkavDviAiT  OomrETAVQwa,  7;  Vbmbob  abb 
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BONDS. 

vo  flaoesB  IIobtoasb  AoAntsr  Pabamoviit  Lmn,  Cowamvonov 
or.— A  bond  aoaditiMied  that  %  mortgsgor  thall  ereot  a  bailding  on  th« 
■MirtgAged  land  within  a  apeoified  time,  pay  all  elaima  for  labor  and 
aatorials  whidi  are  or  may  become  lieu  on  tiie  land  or  bnildinfc,  and 
keep  the  ■oevrity  the  fint  and  panunonnt  lien  on  the  premiaei^  ii  to  bo 
oonetrnod  aa  a  mere  general  contract  of  indemnity  against  panunonnt 
liona,  and  not  aa  an  nndertaking  to  be  bonnd  by  tbe  remit  of  any  aotiona 
brought  againat  tbe  mortgagee  by  partiea  ehdming  such  Hens,  or  to  aa* 
■wne  the  defenae  of  aneb  actions  in  the  abienoe  of  any  reqneat  by  the 
mortgagee  to  do  ao.  Fkmer  8€tvkig$  efft  Od.  t.  SorMk,  61h 
8m  Asveai^  14-10|  IimRVSirTioN,  2;  SuJiWXBHir;  Tausxi^  6|  Tivinui 

AHD  PUXOHASKB,  17* 

BOOKS. 
See  Btidbno^  L 

BOUNDARIIES. 

A  MBAn>n  Lihi  Is  Kov  ▲  Boundary,  the  water  whose  body  is  meandcnd 
being  the  tme  boundary,  whether  the  meander  line  aotaa%  ooinoidei 
with  tbo  shore  or  not.    Xamprey  r.  SMt,  ML 

BROKERS. 

L  Bkai.  Bstatb  AaiiTTS— Commissions  When  IUbvmxk^A  real  sstato 
broker  performs  his  daty*  and  ia  entitled  to  his  commission,  when  a  por* 
ohasor  is  introdnced  who  is  r^y,  willing,  and  ablo  to  b^y  on  the  tarma 
anthorised  by  the  principal,  and  no  binding  written  contract  of  snle  ia 
required  if  the  principal  is  in  a  situation  to  execute  it  himaelf.  OetaU  Sk 
Bidg€,e8A 

%  Bmal  Ebtatc  AasNTS— Wbxn  Entitlxd  to  Commissions.-- A  real  estate 
agent  ia  entitled  to  his  commissions  if  he  is  the  procuring  pause  of  negO" 
tiations  which  result  in  a  sale,  even  though  the  negotiations  are  con* 
ducted  and  concluded  by  the  principal  in  person.    OtIaU  ▼.  Bfdge,  688^ 

1.  Bjul  Estatx  Aosnts— Commissions  Whjcn  Earned. —A  real  estate 
broker  who  produoea  a  buyer  who  is  ready,  willing,  and  able  to  cany 
out  the  contract  of  sale  as  authorized  by  the  principal,  is  entitled  to  bin 
commissions,  although  auoh  buyer  is  acting  in  behalf  of  another  person. 
OekM  T.  Bidget  683. 

^  RsAL  Bbtatn  Aonm— Commissions— Btidbnox.— In  an  actiea  by  a  real 
ostate  broker  to  recover  commissions  on  a  sale,  a  deed  executed  by  tho 
priDcipal  after  suit  is  instituted  is  admissible  to  show  a  ratilleation  of 
tbe  broker'a  eoutraet.    GdaU  t.  Ak^e,  68& 

A  OvAUTHORiKBD  Sali,  Ratitioation  ot.— If  a  broker,  after  making  a 
sale  af  stock  pnrcbaaed  by  him  for  his  customer,  wbidi  sale  waa  un« 
anthorised  for  lack  of  notice  of  the  time  and  place  thereof,  sends  the  cus- 
tomer aa  account  of  the  aale,  crediting  him  with  the  price  realised,  and 
he  thereupon  promisee  to  pay  the  balance  remaining  due  to  tbe  broker 
aa  shown  by  aneb  aecoont^  and  makes  no  objection  to  the  sale  or  the 
want  ef  notice^  thb  is  a  ratification  of  the  aet  of  the  broker,  and  an- 
tiUea  him  to  recover  the  sum  due  him  for  advances  to  the  onatomer. 
Omoir.  Whiting,  702. 

A  Rial  Bbtat*  Aobnts— Ratification  of  Contract  of— CoMMissiom.— 
Though  a  contract  of  sale  made  by  a  real  estate  agent  Taries  froas  tha 
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of  bk  Mitiiorit j»  jei  opon  approral  tad  ntifioatloB  lij  tt* 
tipdy  M  iDftd*  by  thtt  agents  it  baeomM  a  ptrt  of  flM  origfaal 
and  tiM  ago&t'i  oommiaiiont  «a  fixed  themn  goram.    Oelott  ▼•  MU§t^ 

Ti  DAMAOfli  fom  UsAUTHOBisiD  Saul^U  a  broker  eeUs  stoekt  of  bis  eo^ 
tomer*  witboal  giTing  doe  notice  of  tbe  nk^  bo  does  not  tiMvebj^  m 
a  natter  of  Uw.  oztingaish  all  elaim  against  the  eaatomer  lor  advaneoo 
aMd%  bnt  tbe  oootomer  ie  entitled  to  bo  allowed  aa  damagea  the  diffei^ 
tnoo  between  tbe  pcioe  for  wbioh  the  atook  waa  aold,  and  for  whieh  be 
looeiTod  oredit^  and  ita  market  price  then  or  within  each  reaaonahio 
time  after  a  notioe  of  aale  aa  woald  haTO  enabled  him  to  replaoe  the  atook 
in  oaoe  the  market  prioe  ezoeeded  the  prioe  lealiaad.  if iaor  ▼• 
Hd^aOi. 

&  ▲  BaogBE  DoBi  Nor,  bt  Selumo  Stookb  Without  Oimio  Dub  K< 

or  THB  8al%  lotfeit  hia  right  to  reoover  advanoea  made  bj  bim  aa 
their  pnrebaaok  Tbe  nnanthoriaed  aale  merely  ontitlee  tbe  enatomer  to 
reoorer  damagea  anatained  thereby,  and  for  the  pnrpoee  of  dimtniahiBg 
anob  damagea^  or  abowing  that  no  damagea  whatOTer  were  aofferedv  evi- 
danoe  k  admiaaiWe  to  proTo  that  the  atooka  might  have  been  repnrobaeod 
in  tbe  open  market^  within  tbe  next  fifteen  daya  after  tbe  aal%  bolov 
tha  prioe  ToaliMd  thereat.    Jftnor  t.  Beperldge,  804. 

il  BBOKsa'a  OoMmanov-^-SrATum  jor  Fbaum.— A  broker  k  entitled  ta  ham 
eommkaioB  on aaale  made  by  him  for  an  ownerof  real  property*  tiion^ 
tbe  pnrebaaer  netor  ontera  .into  any  enforoeable  contract  of  aa]%  ii^  aa 
a  matter  of  fact;  be  waa  willing  to  comply  with  bu  oral  oontraol;  wbi^ 
waa  Toid  by  tbe  atatate  of  fraiida»  and  hk  oomplianoe  waa  proTented  by 
the  lefnaal  of  tbe  owner  to  receive  tbe  pnrchaae  prioe  and  maka  a  oeo- 
Toyanoe  of  tbe  property,    ffolden  ▼.  Siarkt^  461* 

Bee  Btidbnci,  1;  Tbial,  L 

BURDEN  OF  PROOF. 

See  1l4VB%  7t  Fbaudvlbht  Comtbtahci%  7;  Hoiiio[d%  16;  Mauoobb 

PBoraouTioBf  If  4|  Partnkbship,  1;  PoeTOFnoBi»  2;  Railboad^  l€t  SL 

BY-LAWa 
8ee  CoRpoBATiovti^  S^  C 

CARRIERS. 

L  Fbbioht,  Wbo  Abbwbbablb  roB.-^Wben  a  Tondor  of  goode  delnr«i 
them  to  a  railway  corporation  to  be  carried  to  the  pttrobaeer,  al* 
tbongb  tbe  title  pasaea  by  anoh  deliTory,  and  the  name  and  addreaa  of 
tbe  ocnaignee,  who  k  ako  the  parohaaer,  k  known  to  tbe  oorporatioB^ 
the  Tender  k  preanmed  to  make  the  contract  for  tbe  tranaportation  and 
to  be  liable  for  the  payment  of  the  freight.  Bnt  tbk  preanmptioa  may 
be  rebntted,  and  if  the  vendee  hao  ordered  the  gooda  to  be  oonaigned  at 
bk  riak  and  on  hk  acconnt,  and  the  freight  chargee  are  made  to  bim  and 
bilk  for  freight  aent  to  him,  these  facte  are  evidence  proper  for  tboooo* 
aideration  of  the  jury,  who  most  be  left  to  determine  aa  a  matter  of 
fact  whether  the  contract  for  transportation  waa  made  with  tbe  vendor 
or  tbe  vendee  and  to  impose  Ikbility  accordingly.  Umkm  Frdgki  A  M, 
(h.  V.  WiMey,  888. 

S.  BxAonno  OoMTBAon  LnariHO  LiABiLTrr. — ^If  a  oommoo  carrier  far. 
niebee  ita  agent  bilk  of  lading,  nniform  in  terma  and  containing  atipa* 
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lationa  limiting  its  limlulity  for  Ion  to  losses  occasioned  bj  its  negligence^ 
«nd  would  not  have  reoeired  property  for  shipment  except  under  nioh 
InUs  Mid  stipnlationsr  m  shipper,  though  he  did  not  expressly  object  to 
mob  bins*  is  not  deemed  to  have  assented  theretOi  Under  tiie  oironm- 
•taneesy  bcoanse  he  had  no  choioe  except  to  ship  his  property  under  the 
terms  offered  by  the  carrier,  the  stipulation  off  exception  from  liability 
must  be  regarded  as  unfairly  obtained  and  therefore  as  inoperativa, 
Baihnif  Oo,  t.  Oravens,  280. 
&  Com'BAon  Lmmivo  LiABiLmr  of.— It  would  violate  the  policy  of  the 
law  to  permit  contracts  to  be  made  restricting  the  carrier's  common*]aw 
liability  where  he  does  not  afford  shippers  an  opportunity  to  contmol 
for  the  service  without  restriction.  Railwotff  Co,  v.  Cravetu,  880L 
flee  NaoLiamo%  2;  Poerovncia,  2;  Railroaimb,  0-H;  BALOy  l-H 


OBRTIFICATB  OF  STOCK. 
See  fiusBAVD  and  Wm^  SL 

CHALLENOB. 
8t«  TitiAXi^  6^  7. 

CHARACTER. 
8t«  Hoiaoivs,  0,  1<K 

CHARITIES. 

!•  Oms  vo  Cbabitabui  Um  Abb  Hiohlt  Fayorxd  and  liberally  eon- 
stmed  to  aeoomplish  the  intent  of  the  donor.  Trusts  for  such  purposes 
may  be  established  and  carried  into  effect,  when,  if  not  of  a  oharitalilo 
natars^  tlioy  could  not  be  supported.     Woodr^fr,  Monk,  846i 

%  Wim  OMwrEPonoy.— »If  two  modes  of  construction  are  fairly  open, 
en*  of  whieh  turns  a  charitable  bequest  in  a  will  mto  aa  illegal  per* 
petnityt  while  the  other  makes  it  valid  and  operative,  the  latter  eon* 
stmetion  must  be  adopted.     Woodruff  v.  Marshy  346. 

IL  Wnxs— CoNMBUcnoir.— In  considering  the  proper  constructions  of  pro- 
visiona  of  a  will  creating  a  charitable  trust,  it  is  allowable  to  transpcoo 
words  or  limitations^  when  warranted  by  the  immediate  context  or  gen- 
oral  scheme  of  the  wilL     Woodnff  v.  Marah^  346. 

4»  Wills— CoMflTBironoN. — When  two  valid  charitable  trusts  are  created 
1^  will,  and  the  teetator  bequeathes  to  the  trustees  of  each  the  sum  of 
four  hundred  thousand  dollars  for  the  establishment  and  maintenance 
of  anch  tmats^  a  further  provision  in  the  will  relating  to  such  bequests 
that  **the  said  four  hundred  thousand  dollars  to  be  kept  safely  in- 
Tested,  and  from  the  yearly  income  thereof  the  sum  of  ten  thousand  dol- 
lars shall  each  year  be  added  to  the  principal  of  said  fund  for  the  period 
of  one  hundred  years,  and  longer  if  the  trustees  deem  it  best,"  is  rea- 
acnable  and  vaUd.  Should  the  trustees  coDtinue  the  aocumulationa 
after  a  hundred  years  for  an  unreasonable  time,  the  courts  can  inter* 
poee  a  proper  remedy.     Woodruff  v.  Marsh,  346. 

C  CoMSTRVOTiov— Chakitablb  Bxquest.— A  will  in  which  the  teatatcr, 
after  expressing  a  desire  that  a  large  part  of  his  estate  shall  be  **  used 
in  the  improvement  of  mankind  by  affording  such  assistance  and 
of  educating  the  young  aa  will  help  them  to  become  good  citi* 
gives  to  sixteen  trustees  a  tract  of  land,  with  four  bundled  the** 


MS  Imbsx. 

«a&d  dbl1«ni  ia  Iroit  for  bhe  pnrpaae  of  malnlaiiiiiig  %  Iiodm  for  ilwtiiul» 
Mkd  friendleM  ohildr«B  on  the  pg^miam,  **  to  be  known  m  the  William  L. 
Gilbert  Home,  to  bo  nnder  the  caro  and  oontrol  of  tbo  aboro-named 
trostaesy"  who  shall  have  powar  to  fill  all  Taoanoies,  states  the  char- 
itable fmrposa  for  whiefa  tlie  boqaest  is  giTea  with  snffioient  dofiuiteness. 
and  snfficiantly  describes  the  cUss  to  be  benefited.  The  '*osrs  and  con- 
trol "  given  to  the  trastees  is  not  limited  to  the  fnnd,  bat  inotndes  the 
institntioD,  and  the  power  to  select  the  indiTidnals  who  are  to  raoeivn 
the  benefit.  The  ''assistance"  to  be  given  to  ''deetitnte  sod  friend- 
less** ehildrea  under  the  bequest  is  to  sapply  them  with  what  other  chil* 
dren,  not  destitnte  and  friendless,  find  at  their  homes,  and  inelndes  food, 
shelter,  elothing,  and  medical  attendance.  Tbo  *' edneation**  referred 
to  maj  be  afforded  eitlier  by  instruction  given  at  tba  "Hone,''er  by 
allowing  some,  or  all,  of  the  children  to  attend  school  in  the  vicinity,  at 
the  discretion  of  the  trustees.  Wcodnify,  Morth,  346. 
fi.  CoNSTRUonoN  or  CHAiUTiiBi.s  BsQDSST.— A  bequest  in  a  will,  by  which 
a  testator  leaves  his  residuary  estate  to  trustees  "in  trust  for  th* 
establishment  and  maintensnce  of  an  institution  of  lesming,  to  be 
known  as  the  Gilbert  School,"  provided  certain  lands  and  buildingn 
shall  be  "given  free  of  cost  for  the  location  of  said  school,  excepting 
that  the  present  owners  of  said  land  may  reserve  the  use  and  income 
from  the  hotel  building  and  barn  located  thereon  for  the  period  of 
twenty  years  from  the  date  of  their  purchase  of  said  land,"  is  not  ob» 
noxious  to  the  statute  sgainst  perpetuities,  as  it  clearly  appears  that  it 
was  the  intent  of  the  testator  that  the  site  for  the  school  should  be  ooii- 
veyed  to  the  trastees  within  twenty  years  from  sneb  pnrchaee^  wmd  ih* 
eonveyanee  of  snoh  site  is  not  a  condition  precedent  to  the  tsfcing  effect 
ef  the  bequest,  as  in  eqsity  it  vests  at  once  upon  the  death  ef  the  tee- 
tator  in  the  class  of  beneficiaries,  who  are  vfttimately  to  prefit  1^  it^ 
liable  to  be  divested  by  the  suliseqnent  failure  te  aeqniie  the  site 
within  such  twenty  yesrs.     HVm^nff  ▼.  liarth,  8ML 

CHARTERS. 
See  ComPOAATiotva,  14-17,  19L 

CUArrEL  MORTGAGKa 

f AioEiTiM  BrrwBB9— MoBTOAOBB  M  Gooo  Faiih,  Wuo  Ia.-*^A  enbse> 
qnent  mortgagee  oannot  obtain  priority  for  his  lien  over  en  earlier  n»» 
reoorded  mortgage,  unices  be  ahows  that  he  is  a  mortgagee  in  good  faith» 
a  term  which,  in  such  cases,  means  ''without  notice*'  as  well  ee  "for 
a  valuable  consideration";  but  good  faith  is  prima  /aeU  made  oot  by 
proof  that  the  second  mortgage  was  taken  for  a  valuable  oonsidecatio» 
«nd  in  the  ordinary  course  of  business.     Wright  v.  Larmmt  ^^ 

See  MoR'roAOBa. 

CHATTELS. 
See  PuuoNAL  PRorjiRTT;  Salo, 

CHECKS. 
See  Patmkmt,  1,  6^^ 

CHOSES  IN  ACTION. 
See  HusBAJiD  and  Wiri,  10. 


Indxx.  93ft 

iClTIBS. 

8m  UvHIOIFAIi  COBPOBATIOIiiL 

CLOUD  OKTITLIL 
Mon  *•  Baauftu  a  doad  from  the  title  to  land  maj  be  maintained  hj  lli» 
owner  of  the  equitable  title,  althongh  the  land  is  in  the  poeieeeion  of 
another^  when  the  object  of  each  iuit  is  to  diveet  title  and  doolan  » 
Irael    ComtediaU  efe.  In*.  Co.  ▼.  SmUh,  650. 

See  lMJUNonoN»  2* 

COLLATERAL  ATTACK, 
floe  CoAroBATiOM^  11;  Bmihbxt  Domaih,  1«  2;  JvnaMmna^  S|  JvngnoM  «» 

TVS  FfiAOI. 

COLLECTION. 
See  LiTiRMTt  SL 

COLLISIOirS. 
See  Railboam^  18b 

OOMMBRCB. 

fltO  IVTSBSTATB  CoilMKROB;  JvUBDlOnOIII^  C 

OOMMiaSIONSB& 
See  Paktitiom,  ^  ft. 

COMMISSIONS. 
See  Broksbs,  1-4^  6^  9. 

COMMON  CARRIER& 

See  CABBIKBat 

COMMON  LAW. 
See  EviDXKOC,  12. 

COMPULSION. 
flto  Cbimuial  Law,  1;  Homaai^  V. 

CONCURRENT. 
See  JuBisDicriOH,  7« 

CONDITIONS. 
flto  CtHABRiBa^  6;  Dsbim^  7-^;  TrnmnL 

CONFESSIONa 
See  Etidbho^  & 

CONFLICT  OF  LAW& 

1.  Ijk  Fou^flnpuLATioii  nr  Mortg  aqk  ior  PATimT  or  Anounrli  fk% 
QoTBBMMD  BT«*-A  itipnlation  in  a  mortgage  for  the  payment  of  am 
attomoy'a  loe^  la  llio  event  of  the  bringing  of  a  onit  to  foreoloee  the  Uea» 
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flumot  be  mforMd  If  it  k  inTsUd  bf  the  Uw  «!  Um  ststc  wboM  Urn 
imnedy  on  the  oootrmot  li  Mmght^  althongh  both  the  norlgage  end  »a«li 
whioh  it  MOOTM  oootaiii  a  oUhim  ezprady  proridiiig  thel  ''tibej  «• 
niMle  and  exeoated  iiiid«r  and  an  in  all  aepeeti  to  be  miyti—d  hj  tha 
laws'*  of  another  state  where  snoh  a  atipnUtion  la  *wi*<ii»g,  8ecmil§  0§k 
T.  Eyer,  TSfi. 
3l  Riootbbt  lOB  iMjumr  BaanriD  nr  Ohb  Statb  Basuhram  nr  Daass 
Di  AHOTHXB.^If  a  pereon  injured  in  one  state  dies  of  saeh  injuj  in 
another  states  his  personal  repreeentatiTe  eannot  maintain  an  notkiA  tn 
reoorer  therefor  in  the  latter  atate  unless  a  aagligent  not  or  onisaioA 
snlfored  there  is  direetly  rssponsible  for»  and  the  pranmateennaee^  the 
hoijnrj  snstained  in  the  former  state.    Derr  t.  Udf^  Valltg  ML  ML  Oa^ 

■ae  OnnEmaoiik  1-S;  OmfomAncan,  ^  Sl-O;  Imiummtmn,  1|  Imaovwrnmagg 
HwaunwrncBt  6-81  Puauo  LAn%  It  Umna,  1. 

CX)NGSB8a. 
8t«  LmuTAn  Ooinnnw%  1;  JvmmBwniam.  ML 

00M8IDRR  ATiaiff. 
8ea  OownAon,  4-8|  YRAVwrvamr  Oamrmruum^  C 

CONSOLIDATION. 
See  llAxovaorunxHa  CoBPOBAnoni 

ooNsrmrnoNAL  law. 

8t«  OmgiiunoHi;  P1THI8HMBNT8;  SzATtmi;  TiOBABor. 

O0NSTITUnON& 

ComwmvmffKAL  Law— Ubobvot,  Sbtbbal  Cabbs  01;  Mat  Bb 
BBBD  ToaBVHBB.— If  a  oonstittttion  declares  that  a  bill  shall  be 
CB  three  eereral  days  before  being-plaoed  in  its  final  paessgey 
a  ease  of  nrgeney,  two-thirds  of  the  house  where  snob  bill  may  ba 
big*  by  a  Tote  of  ayes  and  nayes,  dispenses  with  this  prorision, 
honas  may  axeroise  this  dispensing  power  with  respeet  to  two 
bills  a*  the  same  time,  and  by  one  declaration  of  its  purpose;  nor  dosB 
the  feet  that  sereral  of  the  members  of  the  house  Tofcing  to  deoiara  a 
bill  a  ease  of  urgency,  Toted  against  it  on  its  final  passsgs^  depriva  tha 
vote  of  urgency  of  its  foroe^  or  impair  the  Taiidity  of  the  biU.  F^tfk 
V.  O0«a^  q^  CNmm^  30fi. 

See  Taxbi;  Tbiai^  0;  WmfssBBi^  % 


OONSTRUCnON. 
Sto  GkABiriBi^  8-fi;  Dbtibb,  1;  Uavmr,  t|  WtUM,  U  & 

OONXXNUANCB. 
See  AmAL,  12;  JoiMiiBBl%  4^ 

CONTRACTORS. 
See  HuwiiuiFAJL  ConpoaATioNa^  0;  Watbb%  §, 
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CONTRACTS. 

]•  OowFUOT  ov  LAW8.^The  Uw  of  the  place  where  the  coDtrmot  is  mad* 
li  a  port  thereof,  ftnd  determinee  the  measore  of  right  it  laoiiret 
nibjeot  to  the  limitatioii  that  no  state  enforoes  contraota  entered  into  m 
•aoUier  state  or  eonntry,  if  such  enforcement  invol? es  a  breach  of  legal 
«r  moral  right  ae  maintained  in  the  law  of  the  forum.  FaU$  T.  UidUA 
Siatm  809.  etc  Oft.,  104. 

flL  Connjor  of  Laws— CoMSTBUcnoN  of  CoNTSAor.—Thongh  a  mortgago 
given  by  a  oitiaen  of  Alabama  to  secure  a  loan  in  a  foreign  loan  a«soeia» 
tioB  atipnlates  that  it  is  made  nnder  and  with  reference  to  the  laws  of 
the  state  where  such  association  was  created,  yet  if  the  loan  was  negoti« 
ated  and  the  mortgage  executed  in  Alabama,  it  is  an  Alabama  contract 
gOTemed  by  the  law  of  that  state.  FalU  r.  UmUd  States  Sa9.  tU,  Oa» 
IM. 

IL  liix  LooL — ^The  queetion  whether  the  giving  of  a  promissory  note  for 
an  antecedent  debt  operates  as  a  payment  and  extinguishment  thereof 
li  one  which  goes  to  the  force  and  effect  of  the  contract  itself^  and 
most  therefore  be  determined  by  the  law  of  the  state  where  the  oon« 
traet  was  entered  intow  Thommm '  Houston  Eleetrie  Ofk  t.  Palmer^ 
688. 

4.  Wzua^Pabol  Aqbkbmbnt  to  Make— Breach  of— Dauaqks  for  Sbbt* 
snB8.^When  services  are  rendered  by  one  person  to  another  in  pursu- 
ance of  a  parol  mutual  understanding  and  agreement  between  them, 
that  compensation  for  them  should  be  made  by  will,  and  the  party  re- 
ceiving such  services  dies  without  making  the  expected  compensation, 
the  party  rendering  the  services  is  entitled  to  compensation  out  of  the 
estate  of  the  deceased  as  a  creditor  for  the  value  of  such  services.  Orcud 
T.  Orani,  379. 

iw  Wilis — Pabol  Agbbbmbnt  to  Makb— Bbbach  of— Damagbs  fob  Sibv« 
•  ]Dn.^If  services  have  been  performed  nnder  a  parol  contract  in  con- 
sideration of  property  to  be  conveyed  by  will,  and  a  breach  of  the 
contract  cannot  be  enforced  by  reason  of  the  statute  of  frauds  an  ac- 
tion will  lie  against  the  personal  representative  of  the  decedent,  on  a 
^animH  meruit,  to  recover  the  value  of  such  services.  .  In  such  case  the 
Talne  of  the  services  performed,  and  not  the  value  of  the  property  agreed 
to  bo  conveyed,  is  the  measure  of  damages,  and  before  the  plaintiff  can 
■aaintain  his  action  he  must  allege  and  prove,  that  prior  thereto  he  had 
presented  his  claim  against  the  estate  and  to  the  personal  representa- 
tive of  the  decedent     Orani  v.  OrarU,  879. 

C  Wilis— Pabol  Agbekmbnt  to  Makb--Specifio  Pbbformamob— Statdtb 
ov  Fbauds — Pabx  Pbrfobmaiioe.— a  parol  agreement  which  expressly 
caUs  for  succession  by  will  to  both  real  and  personal  property,  and 
which  is  made  in  oonsideration  of  a  child  becoming  the  member  of  a 
fiimily,  is  entire  and  within  the  statute  of  frauds  and  cannot  be  specifi- 
cally enforced  in  equity  upon  the  death  of  the  promisor  without  perform- 
ance on  his  part;  nor  will  the  fact  that  such  child  has  performed  its 
part  of  the  contract  constitute  such  part  performance  as  to  relieve  the 
case  from  the  operation  of  such  statute.     Orani  t.  Cfrani,  879. 

7«  Btatute  of  Fbaudb— SPEcino  Pebfobma^ccb  of  Pabol  Contbaot.-^Aots 
OF  Pabt  Pbbforman ob  are  sufficient  to  take  a  parol  contract  out  of  the 
operation  of  the  statute  of  frauds  if  they  are  such  as  clearly  refer  to 
some  contract  in  relation  to  the  subject  matter  in  dispute,  the  terms  of 
which  may  then  be  established  by  paroL    Oram  T.  Orani,  879L 
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C  Iffovsr  Paid  Upoit  a  Cohtbao»  Yon>  UHDn  m  Statuts  or  Vkivn 
Mat £■  RaooTiacD M flMmey luid and rMttftd for  Hkmmm^ikmftm 
•bawTt  ftnd  a  pr«f  ions  d«iiiaad  k  not  niaaMity.  JTcIim  ▼•  flMBy  JM^ 
tie.  Oob,  iiaw 

il  feATUTB  or  Fbaum— AoEUMBHT  lOE  Saim  w  Laiiii&-^A  Mtw  from 
A  gHMrml  land  agent  of  n  railroad  oompanj  tonaatttar  npaa  te  londib 
aaaniiiig  him  that  if  ha  la  tha  firat  aattlar  tharaon,  c—tinoan  to  taaida 
ttpaa  and  unproTa  anofa  land  until  it  ahall  ba  offarad  fior  aaK  ko  wiH  ha 
OBtitlad  to  tha  firat  privilaga  of  porohaaa  at  an  apptaawd  Tahiation  to 
ha  fizad  withont  raUranca  to  tha  impcovemania,  doaa  not  oonaftitnton 
vmUd  aontimot  for  tha  ooavayanaa  of  the  land  whioh  aan  ba  apiiuiiiwTly 
anfbraad,  nlthongh  tha  condition  aa  to  aettlamant  and  impiaiyoat  haa 
baan  folly  aon^iad  with.    Lomimrd  intmCaMif  Oo.  ▼.  OarUt^  Ml. 

IQl  Oomnuoni^  Whsm  Binding  ArrsB  Dbath  of  the  Oontbaovob.-»A 
oontraot  BKada  to  indoaa  tha  otganiaation  of  n  watar  aompany,  a^m^f 
to  taka  a  ipaoified  amooat  of  watar  per  annum  far  tan  yaara  aad  to  pay 
tborafor  a  priaa  dasignatad  in  the  oontiaet^  oontaanaa  obligaftory  after 
the  death  of  the  eontraetor,  and  rendera  hia  aetata  liable  far  tho  priao 
of  tho  water  to  be  taken  by  him  during  the  yeara  oontemplatad  hj  tha 
oantraoti    Drummomd  r,  Crant^  400. 

Cabbibmi  Damaobs,  1,  2;  Forobkt,  2;  HooAim  An  Wm^  Iff  Is* 
VAVtBi  iNvnynmov.  1;  Mbchaniob'  Linn%  6;  PABmiasHD;  1;  Pat- 
lunVv  ]|  PBTiioiAiia  AMD  Sonosoii^  8^  4|  8ALI1;  JSwoKti  VrnKwrn 


CONTRIBUTORY  NBQUOENGHL 
See  NooLiomo^  %  10, 

00HVBR8I0K. 
8ao  loiePFti^  2^  JvDQKExm,  7;  Plbadivo,  9f  Tkom. 

CONVBrANCES. 
Sao  OoKPOBATionb  11,  12}  Fraudulbnt  Contitaxom}  HoMsnxAD^  5-7. 

CJOBPORATIONS. 

L  CoBfOKATiQV  Db  Facto^  Whsn  Conbtitutsd.— To  give  a  body  al  man  tiio 
glaiti*  of  a  <ia  /aeU>  corporation,  tliere  moat  have  been  an  apparent  at* 
tempt  on  their  part  to  perfect  a  corporate  organization  nnder  atatntory 
aathority,  and  a  near  of  corporate  powera  paraaant  to  aaeh  attenpted 
organiaation.  If  these  ooDditioos  are  satiftfindy  it  ia  not  inttiiaaaij  that 
there  ahonld  have  been  a  full,  or  even  a  aabstantlal,  oompiianaa  with 
the  provitiona  of  the  law.     Fmnegam  v.  NoereiAerg^  602. 

&  Corporation  Db  Facto,  Informalitt  Not  Pbbtbmtino  Bodt  Fboh  Bb« 
oomNO.— The  omiaaion  to  atate  distinctly  in  the  articlea  filed  by  a  body 
of  men  asanming  to  form  a  corporation,  the  place  where  its  bnaaneea  is  to 
be  carried  on  will  not  prevent  snch  body  from  acquiring  tha  rights  of  a 
corporation  da  facto,    Finnegan  v.  Noerenberg,  652. 

&  Corporations  Db  pAcro.— A  SomciBNT  Ubbr  or  Cobporatb  Riovtb  to 
impart  the  character  of  a  corporation  de  /ado  to  a  body  of  man  who 
have  attempted  to  organiae  under  the  law  is  shown  by  the  collection  of 
aubeoriptions  to  the  capital  stock  of  the  aaaodation,  tha  election  of 
alBoer%  the  adoption  of  by-laws,  the  pnrchaae  of  a  lot^  the  ereotion  of  a 
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MUing  fheraoD,  aad  tii*  demise  of  portiou  of  tlutt  bnQding  lo  Tariow 
teiMuite»     FkuneQon  t.  Noerenberg^  662. 

4.  OoMrucrr  ovLAwa.^A0r  of  Bboomimo  SroccHOLDBft  nr  Fobuon  Oospo* 
JLLTIOH  is  deeoaed  as  done  in  the  state  where  the  oorporfttion  was  ereated 
and  has  its  domicile,  and  the  amount  chargeable  as  a  membership  fee  is 
goTorned  by  the  laws  of  that  atate.  FalU  ▼•  Unil&l  Staiet  Haw,  ale.  On., 
194.  ? 

&  A  Nora  SiONXD  BT  AH  Agbht  ov  ▲  CoR^BATiON  aathorised  generally  t 
to  give  notes  on  its  behalf  is  enforceable  by  a  hofia  fdt  holder  thereof 
though  the  officer  or  agent  exceeded  his  anthority  in  exeonting  the  note 
in  qnestion.     MerdaanU*  NaL  Bank  v.  CWtetu*  Qa$  Light  C<k^  453. 

4i  Ths  AuTHORmr  of  ak  Offiobe  to  Sign  Notxs  on  behalf  of  a  corpora- 
tion need  not  appear  in  the  by-laws*  nor  be  expresely  given  by  a  Tote  of 
the  tnutees  or  stockholders.  MerchanU'  NaU  Bank  t.  OUkum*  Oa»  Light 
C^,i63. 

9.  KiooTiABLB  KoTBS— AuTHOBirr  TO  ExBCim.— -If  a  corporation  permits 
its  treasurer  to  aet  as  its  fiscal  agents  and  holds  him  ont  to  the  public  as 
having  the  general  anthority  implied  from  his  official  name  and  charac- 
ter, and  by  its  silence  and  acquiescence  suffers  him  to  draw  drafts,  and 
to  indorse  notes  payable  to  the  corporation,  it  ia  bound  by  his  acta 
within  the  scope  of  such  implied  authority,  MetchanU*  Nat,  Bamk  t« 
OUz£M^  Oa*  Light  Co.^  453. 

il  Pbjcsumbd  Authobitt. — ^Trxabubbbs  of  manufacturing  and  trading  cor- 
porations are  clothed  by  virtue  of  their  office  with  power  to  act  for  the 
corporation  in  making,  accepting,  indorsing,  iasuing,  and  negotiating 
promissory  notes  and  bills  of  exchange,  and  such  a  negotiable  instru- 
ment in  the  hands  of  an  innocent  purchaser  for  value,  who  has  taken 
it  without  notice  of  any  want  of  anthority  on  the  part  of  the  treasurert 
k  binding  OB  the  corporation,  although  with  reference  to  the  corporation 
it  is  accommodation  paper.  Merchant^  NaL  Bank  v.  Citiunt^  Qa»  Light 
Cb.,  463. 

fL  Nbqotiablb  Inbtbumbhts.— The  Tbbasubbb  of  a  Gas-Lightibo  Cor- 
FORATION  Is  PBI817MBD  TO  Hatb  Authorttt  by  virtue  of  his  office  to 
execute  negotiable  promissory  notes  which  will  bind  the  corporation.  It 
k  to  be  regarded  as  a  manufacturing  corporation,  and  its  treasurer  as 
inveated  with  the  same  powers  as  treasurers  of  other  manufacturing 
corporations.    MerehanU^  JiaL  Bank  v.  Cititent*  Oom  Light  Co.,  45dL 

IOl  a  Coefobatiom  Is  Estopped  to  Dent  that  the  person  execnting  a  nego- 
tiable inatrument  as  ita  treasurer  was  auch  treasurer,  and  that  his  acts 
within  the  implied  power  of  his  office  are  binding  upon  it,  when  he  took 
possession  of  the  office  under  a  pretended  election,  and  was  permitted, 
withont  objection  on  the  part  of  the  corporation,  or  any  of  its  stock* 
holders,  to  continue  in  discharge  of  the  duties  of  the  office,  and  his  elec- 
tion was  ultimately  ratified  by  the  corporation  and  its  stockholders 
after  the  execution  of  the  note  in  question.  Merc/ionW  HaL  Bank  v. 
CftiKiw'  Om  lAght  Co.,  463. 

11.  CoBVETANCBS  TO,  COLLATERAL  ATTACK.— The  Capacity  of  a  corporation 
to  take  a  conveyance  of  land,  after  the  transfer  has  reached  completion, 
can  be  collaterally  attacked  by  the  state  only,  and  not  by  a  privato 
party.     drnnediaU  etc  Ins,  Oa.  t.  Smith,  656. 

ISi  CoMYBTANOBS  to^Pbesumftion. — A  proper  and  legitimate  purpose  ia 
presumed  on  the  part  of  a  corporation  in  accepting  a  conveyance  t* 
land.     ConneciieiU  tie.  /m.  CiK  v.  Smith,  656. 
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IS.  CsiATioir  Of  Fraud. — ^Any  attempt  to  acqaire  corporate  life  and  £aao» 
tioDs  by  a  pretentions  or  evaiiTe  eomplianoe  with  tho  stetnte,  aa  to  inae 
ol^  or  payment  for,  etook*  no  matter  what  the  papers  of  tho  oorpora* 
tion  say  upon  their  face,  must  ba  adjudged  abortive  as  a  fraud  apoa 
ths  law.  The  oonditions  to  organiaition  prescribed  by  the  statnto  aia 
prereqnUite  to  a  rightful  or  lawful  corporate  organisation,  and  it  is  only 
when  these  things  arc  done  that  the  subscribers  become  a  body  corpor- 
ate.   8UmU  ▼.  WM,  Ifil. 

14.  Aonov.  TO  Ahhul  tbm  Ohabtsb  of  a  private  oorporatioa  may  ba 
brought  in  the  name  of  the  stetc,  under  the  Alabama  statute^  on  tha 
information  of  any  person  giving  secnrity  for  oosts^  without  first  obtain* 
ing  an  order  from  any  court.     State  v.  WM,  161. 

lA.  Aoriov  TO  AiTHUL  Chabtsr— Pabtiks — SomcisNCT  OF  IVfOXlIA* 
noH.— An  information  in  an  action  te  annul  the  charter  of  a  private 
corporation,  which  names  certein  stockholders  who  compose  ite  gov- 
erning body,  and  who.  fairly  represent  the  other  stockholders,  who 
the  information  alleges  are  too  numerous  to  be  brought  upon  the  record, 
that  some  are  unknown  and  the  remainder  nonresidentSp  is  not  open  to 
demurrer  on  the  ground  that  all  of  the  stockholders  are  not  made  partiea 
State  V.  WM,  161. 

10W  AonoN  TO  Annul  Chartkb— Partus.— An  information  in  an  actioa 
to  annul  the  charter  of  a  private  corporation,  alleging  that  cerUin 
stockholders  named,  who  compose  ite  governing  body,  together  with 
their  associates,  are  usurping  the  powers  of  a  corporation,  makss  the 
stockholders  specially  named  the  only  parties  defendant,  and  is  not 
subject  to  demurrer  on  the  ground  that  it  seeks  to  make  other  stock- 
holders parties  defendant,  by  describing  them  as  associates,  without 
naming  or  otherwise  designating  them.     State  v.  WM,  161. 

17.  AoTioiv  TO  Annul  Charter— Waivbr  of  Right. — If  allegations  in 
an  information  brought  by  a  private  person  in  the  name  of  the  stets 
to  annul  the  charter  of  a  private  corporation,  charging  fraudulent  pre- 
liminary steps  in  ite  organization,  and  the  concealment  of  such  fraud 
by  ite  stockholders  from  the  stete,  are  true,  such  stockholders  can  ac- 
quire no  advantege  from  such  frsud,  and  they  cannot  successfully  claim, 
on  demurrer  to  the  information,  that  the  stoto  has  waived  ite  right  to 
proceed  against  them,  nor  that  by  ite  failure  to  proceed  against  them  it 
has  admitted  or  acquiesced  in  their  corporate  existence.  State  v.  Webb^ 
161. 

18.  AcnoN  TO  Rbstrain  Indiyiouals  From  Aomro  ab  Corporation— 
Partirs. — An  action  against  individual  stockholders  to  restrain  them 
from  fraudulently  usurping  the  powers  of  a  corporation  is  properly 
brought  against  them  individually,  and  the  corporation,  whether  de 
jure  or  de  facto^  is  not  a  proper  nor  necessary  party  defendant.  StaU 
T.  WM,  161. 

19.  Proof  '  of  Ihoorporatioit.— In  an  action  by  a  foreign  corporation  to 
foreclose  a  mortgage  showing  on  ite  face  that  the  plaintiff  is  a  corp<lta- 
taon,  proof  of  ite  incorporation  is  dispensed  with,  and  error  in  receiv- 
ing in  evidence  a  defective  copy  of  ite  charter  of  incorporation  is 
immateriaL    FaUe  t.  UniUd  Statee  Sav,  etc  Co,,  194. 

20.  RwoFFRL  TO  Drmt  Bxibtrncb  of. — In  an  action  by  a  foreign  corporis 
tioo  to  foreclose  a  mortgage  showing  on  ite  face  that  it  is  payable  te 
a  corporation,  the  mortgagor  is  estopped  from  denying  the  corporals 
capacity  of  the  mortgagee.    Falle  v.  United  Statee  Sae.  etc.  Co.,  194 
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n.  FofixxoK  Ok>RPosATioif8— CoNFLiOTOV  Law8.~A  oorporatfon  wblcb  por* 
forms  corporate  acts  in  a  state  other  than  its  domicile,  and  seeks  to  en* 
force  rights  there,  can  exercise  no  exceptional  rights  and  pririleges  which 
are  conferred  by  the  law  of  its  creation  if  saoh  enforcement  inYolres  a 
breach  of  the  public  policy  or  statutory  system  of  the  state  where  such 
fights  are  sought  to  be  enforced.  Oue  state  cannot  confer  rights  and 
authoriae  their  exercise  beyond  its  own  boandaries,  unless  they  are  in 
harmony  with  the  general  policy  of  the  state  in  which  the  exercise  ia 
attempted.    FalU  ▼.  United  Stain  Sav.  etc  Co.,  194. 

22.  FoRXiGH  CoBPOBATioNS — CoD  FLiOT  OF  Laws. —The  powcr  of  a  corporation 
to  act  ia  a  foreign  coantry  or  another  state  depends  upon  the  law  of  tha 
country  of  its  creation,  and  on  the  law  of  the  place  where  it  assumes  to 
act.  It  has  only  such  powers  as  were  given  to  it  by  the  authority  which 
created  it»  and  it  cannot  do  any  act  by  virtue  of  those  powers  in  any 
country  or  state  where  the  laws  forbid  it  so  to  act.  FalU  v.  Unked 
States  8av.  etc  Co,,  194. 

S3.  CovrLiCT  OF  Laws — Usurt. — ^Though  a  corporation  is  expressly  author* 
laed  by  its  charter  to  charge  a  certain  rate  of  interest  upon  its  loans* 
it  is  not  permitted  to  charge  the  same  rate  in  a  foreign  states  if  that  to 
contrary  to  the  usury  laws  there  in  force.  FalU  v.  United  Stales  Sa»,  etc 
Co,,  194. 

8oe  LrrxBSTATs  Gommuioz;  Mamufaoturino  Corfobatiokb;  Rsoutbrb,  9% 

Btatdtxs,  2;  Usitrt,  L 

COSTS. 
See  JouiT  LiABiUTT,  4. 

COTENANCY. 
8m  HoMiaTBAB,  1;  Partition;  Partmxbshif,  S;  X 

COUNSEL. 
8m  Muhioifal  Corporations^  S;  8;  Tbiak^  8. 

COUNTIES. 
8m  OFFiosRfl^  1;  Statutx8»  7;  Tazn. 

COURTS. 
See  JuaiSDicnov. 

COVENANTS. 
0M  DuDfly  8,  9;  Vrndob  and  Purohasib,  14,  17. 

CREDITOR'S  SUIT. 

!•  Allmations  of  Fbaud. — A  mere  general  averment  of  fraud  b  not  snfD* 
^  eient  in  a  bill  by  which  a  creditor  seeks  to  restrain  a  threatened  dia- 
pooition  of  a  debtor's  property.  The  conduct  and  facts  from  which  the 
conclusion  of  fraud  is  deduced  must  be  set  out  with  such  particularity 
that  issue  may  be  joined  on  the  allegations.  Fori  Payne  Fumaee  Co.  v. 
Fori  Payne  Coal  etc  Co.,  109. 

%  A  Cbbditob's  Bill  to  Reach  ths  Inoomb  of  a  Trust  Fund  may  be  bus* 

tained  by  an  execution  creditor  or  an  assignee  in  insolvency  of  the  bene* 

fioiary,  where  a  sum  has  been  bequeathed  to  the  trustee  upon  a  trust  to 
AM.  dr.  Bxr.,  Vou  XXXyuL  —to 
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pay  the  iaoomt  oTer  to  rabk  beneficiary  during  the  term  of  hh  natanl 
life,  although  mich  trastee  is  also  girea  authority,  in  addition  to  tiM  ia* 
•ome*  to  pay  over  any  pari  of  the  prinoipal  wh^  he  shall  regard  aoeh 
payment  aa  wise  and  expedient^  and  demanded  hy  the  nnoeesitiea  «C  the 
henefloinriea.    Evam  ▼.  Wail,  4M. 

CRIMINAL  LAW. 

L  OUMi  Ukdse  OoMriTLflioir.^No  man  can  ezcnee  htmeelf  mnder  tbm  plan 
ni  neoet^ty  or  compnlsion  for  taking  the  life  of  an  innocent  pemon.  Af^ 
T.  8uUe^  137. 

f,  Ths  Sams  Act  Mat  Bb  an  OmHU  Both  AoAiMn  the  9>'atk  Am  thb 
UviTU>  States,  and  pnniahable  in  each  jnriadiotion  under  its  lava. 
PeopU  ▼.  Weltk,  793. 

S.  CaiMUfAL  Etibkhoe — M ARU  OK  FOomiETB. — Any  traoea  or  marka  foaad 
at  or  near  the  scene  of  a  crime  aboat  the  time  of  iU  oommission,  indiontive 
of  tha  preienoe  or  proximity  of  the  aecatedt  are  admissible  in  •vi^ 
denoe  as  facts  tending  to  oonnect  him  with  its  oomnussion.  The  obnr^ 
acter  of  footprints  fonnd  where  the  crime  is  discoTcred,  leading  to  or 
from  the  place  of  the  ^me»  and  their  correspondence  with  the  feet  of 
the  aconsed,  or  with  shoes  worn  by  or  found  in  his  posseesion,  are  nlaa 
admissible  in  cTidenoe  to  identify  him  aa  the  gnilty  party.  Hodgm  ▼. 
StaU^  14A. 

0ee  AocEBSORiBi  aed  Aoookpucbb;  Appeal,  IS;  IS;  DEnRmoES;  Fobobkt; 
Homicide;  Ieformatioe;  Laegset;  States;  TbiaLi  6-11;  VAORAaovi 

WlTEEHEl^   If  S;  Ob  0. 

CROSS-SSAMINATIOK. 
8ea  WiTHEasE^  1,  2: 

CROSSIHQ^ 
Sue  Raxlroaim,  9-7. 

CntUBL*^. 
tv.  Iff %K94^  AVD  DiTWX%  1 

craiopT. 

See  P^wnn  4M9  Qbbj^  l-H 

CUSTOM. 
See  B;aex%  7|  EAiLEOiHi^  flt 

DAMAQBS. 

li  Mbetal SvETERiiia  UiNWBjiBOTBD  WiTH  Aet  Phtcioal Iemat feaol 
snfllcient  to  snstain  aa  action  (or  damagea  far  breach  ol 
OnmeW  ▼.  Wuiem  Unkm  TO,  Cs.,  574 

%  The  Measvbe  of  Damaobs  HMt  the  Revueal  or  a  T>EnBiiEP  Goe- 
TEAoros  to  take  water  ol  a  specified  valne  for  a  term  cl  yearn  is  not 
necessarily  the  amount  agreed  to  be  paid  for  snck  watei^  tha«gk  the 
coat  of  delivering  it  is  nothing.  There  should  be  deducted  bom.  th* 
amount  agreed  to  be  paid  such  sums  as  the  water  company  haa,reoeiTed 
from  the  nee  of  the  water  on  the  premises  on  which  its  use  waa  ootttem* 
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flaM  9lk  IIm  miJifvg  of  tht  oontraot,  Choagh  melk  prwwhtg  a^  loagv 
Woag  to  tmnh  oo«tn«tor  nor  to  his  oetoto.  DrmMmmd  ▼.  <^tifi^  40QL 
B»o«Mi  7f  8}  OonTBAon,  5;  Dsm^  8;  Bmiiibiit  Doiuni,  t^  lamt^ 

t,  8^  If^ASm  AVD  SbBVAVV,  10-12;  MUHXQIPiai  COBPOBAXKMMt  RaIL- 
BOAV%  2|  TbLUBAPH  COKPAIIIIS;  YbMSOK  AVfi  FuiffHiHMI,  flw 

DEATa 

060  COHTKACn,  lOl 

DEBTOR  AND  CEEDITOB. 

AWMOiTM    <»  PATMBSn  BvrWWV    MOBTQAGO^  A12>  HQSVOAajRIi^A 

aoriftywb  ilitl«i%bot»o« of  on  ogroomont  wiUi  the  mortgiicpiv  >•  booad 
t«  Apply  moMtji  xotUsod  fron  tho  saIoo  of  pvopcctj  ooT^rod  Igr  tho 
Mer^gogi  to  tho  niortg«g9  dobt  Tho.bqjcden  of  proving  thot  tho  nor^ 
gogor  conaonted  that  sach  moooj^  ahoald  bo  oppliod  to  oay  otboK  dobt 
note  vpni  tbo  noHgogoo,    Aofcl  v.  /onei,  UXK 

Sio  Ammumm  *ok  im  BmiyiT  ov  Cksdrtobs;  Csbdivob's  Sois^  En- 
moKca,  8;  BzsovnoH;  Vbaudvliht  OoifysrAMOiB;  Hosbaiio  asd  Wm^ 
18-48^  88|  jMS9amQ»9i  Pabbmt  axd  Cmu)^  4»  8w 

DBCLARATIOK& 
8oo  £viDSBOi»  9,  IOl 

DEBDa 

1.  Dbutsbt.— A  deod  dolirered  bj  the  grmntor  to  a  third  porooo  to  bo 
dolivorod  to  tho  gnuiteo,  and  by  and  third  person  deliverod  to  tho 
grantee^  oonstitiitM  a  good  delivery,  though  tbo  grantor  was  dead  at 
the  date  of  the  last  delivery.  The  delivery  beoomee  operativo  by  rela- 
tion aa  of  tho  date  when  ftrat  made  to  tnoh  third  person,  if  aa  intent  to 
that  effeot  is  manifested  by  aeti  or  words,  or  by  both*  If  Alfa  ▼•  BoU 
&Nsl^87L 

%  Dbutsrt.— A  deod  from  a  father  to  hia  son,  deUverod  by  tho  father  to 
his  wife  and  aeoepted  by  her  in  the  protenop  of  tha  oon,  and  with,  hia 
oonsent^  aooompanied  by  words  showing  a  present  intent  to  deliver, 
eonstitntea  a  good  delivery,  although  the  deed  is  not  deUversd  by  tha 
wife  to  the  son  until  after  tho  grantor's  death.     WhUe  v.  PoUoek^  871. 

4L  A  Dbbd  la  Not  Dbuysrsd  though  it  iaexeented  in  the  preaenoa  of  a  wll» 
USav  i£  thsra.  iaao  daolaration  on  the  pact  of  the  grantor  that  ha  intenda 
it  to  take  effeot  at  onoe,  and  bo  retains  it  in  his  possession  doring  hia 
lifetime,  putting  it  in  a  ohest  end  be^neathinft  the  cheat  to  tho  granteib 
romM  V.  Avcrjff  48A. 

•4.  DiLnmiT— AocBPTARCB.— The  payment  of  a  debt  by  tho  oxeontioB  and 
delivery  of  a  deed  requires  the  assent  of  tho  grantee,  and  nntil  saoh  aa^ 
"  sent  is  given  no  title  is  transferred.    Oraven»  v.  RiMUer^  808. 

J^  Dbutbrt  of  a  deed  to  a  recorder  for  registry  ii  not  a  delivery  to  tha 
grantee.    CraoenB  v.  Boemter,  608. 

«€.  RaouTBT  AB  DsLnniRT— RATincATioH— Iktbrvshiko  LiBir.'-'Rogistry 
of  a  deed  by  the  grantor,  without  the  grantee's  knowledge  or  oonsea^ 
does  not  of  itself  constitute  a  delivery.  The  subsequent  ratification  and 
aooeptanoe  of  the  deed  by  the  grantee  does  not  relate  back  so  aa  to  eat 
lat  aa  intervening  Judgment  lien.    Craoetm  v.  BotBiier^  808. 
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y.  loKfxiTcrKB  POB  CovDiTiON  BBOKXV'RB-ncTKT. — A  gnuilor  m  U» 
grantee  oan  maintain  ejeotment  against  the  grantee  er  his  granteei,  far 
a  breach  of  an  ezpreet  condition  of  forfeiture  in  a  deed,  withest  i«-«Btiy 
npon  the  land«  or  an  expreaa  reservation  of  a  right  of  entrj  m  tba  dsed. 
MtMidt  T.  8i.  Lorn*  etc  Ry,  Co.^  570. 

ti  TOBFUTUKB    VOa    CONDITION     BrOKKN— RBXaDT— MSASUBB    OV    DaH« 

AOi&'^If  a  railroad  company  has  entered  nnder  a  deed  af  a  right  ef 
way  containing  a  covenant  to  furnish  the  grantor  with  an  annnal  piM, 
oonpled  with  a  condition  that  a  failure  to  furnish  inoh  paM  ahall  wmk 
a  forfeitnre  of  the  land,  a  anbsequent  breach  of  the  condition  will  aot 
enstain  an  action  by  the  grantor  for  damages  for  the  taking  of  the  land 
for  a  right  of  way,  and  for  injuries  to  his  whole  tnusl  Hia  tmnmAf  in 
either  an  action  for  damagee  for  failure  to  famish  snch  pass^  or  ejeet* 
ment  for  forfeiture  on  condition  broken,  in  which  latter  action  ha  is  en* 
titled  to  rent  for  the  use  of  the  roadbed  from  tha  time  of  anoh  braaoh. 
Bmddidb  ▼.  SU  UmU  etc  Ry.  Oo,  670. 
ti  FoEriiTUBB— OoNDTTioN  SuBSEQusMT. — A  snccesscr  to  a  gnntoa-in  a 
*  deed  to  a  railway  for  a  right  of  way,  containing  a  ooTsnant  to  Inmiih 
the  grantor  with  an  annual  pass,  conpled  with  a  condition  that  a  iailare 
to  do  so  shall  work  a  forfeiture  of  the  land,  takes  snbjeot  to  snoh  oon* 
dition.    Ruddidt  r.  8L  Loui$  etc  /?y.  Co.,  570. 

Sea  HU8B4HD  and  Win,  6;  Judomkhtii^  i. 

DE  PACTO. 
0ee  OoBPO&ATioMS,  1-3;  Omcni^  4. 

DEFAULT. 
Sea  JuooMBiiTB,  3;  4,  13;  MoKTOJm%  IL 

DEFmmoNa 

**  Assistance.*     Woodruff  r.  Marafi,  346. 

••  Oare  and  ControL"     Woodrt{f  r.  Manh.  340. 

''Education.**     Woodrttfr.  Marsh,  340. 

In  Good  Faith.     Wright  ▼.  Laraon,  SOL 

«' Laborer."    Hendermm  t.  Nott,  720. 

Marketable  Title.     Hermati  r,  Somers,  SOL 

Party  Wall    NomUlte  ▼.  OiU,  441. 

Proximate  Oausa.     Western  Ry.  r.  Mvteh,  170. 

Reasonable  doubt  is  donbt  for  which  a  good  reason  arising  Iroa  tha  cfW 

dance  oan  be  given.    Bodge  ▼.  State,  145. 
Self-defense.    Spring/ieUi  v.  State,  85. 
Watercouraa.    (^UunberkUn  v.  Hemingwxy,  38QL 

DB  JUR& 
See  OmoBRS^  4. 

DELIVER7. 
Sea  CABBiuta,  1;  Dbxd^  L 

DEMURRER. 
Sea  JuDGMSNTs^  18;  PLBADnra^  1. 
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DB  SON  TORT. 

Sea  Tuvwn,  2, 

DEVIATION. 
8m  IfAsna  axd  Skkvaht,  6-fll 

DEVISE. 

I.  Wn.TH  CovwfEumum  ov  Dsvisi— Lifb  Estatb  ob  Fn.— A  iattanMBl- 
•17  dMfwim  M  fdllowB:  *'to  mj  beloved  wife  I  allow  the  qm  m  eha  maj 
doem  btel  the  reiidae  of  mj  estate  for  her  own  adTantage^  and  at  her 
death,  if  any  of  it  remain,  to  be  equally  divided  between  my  three  ehil* 
dren,**  followed  by  a  provision  in  the  will  that  the  reridnary  real  eetato 
devised  to  the  wife  ii  enbject  to  sale  for  the  payment  of  the  testator's 
debti^  if  that  should  be  neoeesary,  in  preference  to  the  sale  of  real  estals 
devised  to  one  of  the  ohildren,  vesta  in  the  testator's  widow  only  ft  Ufs 
sstats  ia  the  residnary  realty  devised  to  her.     Ta^kr  ▼•  JBaO;  867. 

t   WiLiJL^A  Dinn  ov  Laud  Oamvot  Rbsolt  Fbom  a  BiQmrov a  Obhv 
An  Iss  Oovmnn^  though  a  part  of  saoh  oontenta  is  an  nndalivarad 
iTajaoss  from  the  teatator  to  the  legateot    PanroU  v.  Awmrg^  4ttlL 

8SS  HU8BA2n>  AMD  Wzvi^  L 

DIBBCTINa  VERDIOH 
See  hoML,  8;  Tbiak^  flw 

DISCHABOE. 
§m  U^anm  An  Sbrtavt,  10-lSi  Tuai^  10^  11» 

DISCOVERT. 
See  AoooDim. 

DIVORCE. 
8as  Markiaos  ahd  Dit« 


DOWEU. 
8as  H0MI8TXAD,  6;  Wilu^  % 

DRAIN& 
See  Watbr8»  4. 

DRUGS. 
See  Tradxmabks. 

EARNINGS. 
See  Parbht  and  Cbild^  ^  H 

BASEMENTa 
See  HiOBWATB. 

EJECTMENT. 
Din^  T»  8|  MoBTOAOBi^  7;  Tbubts,  10;  Vbkdob  amd  Pumcwfiwn^  IC 


MO  Ihdbc 

8m  biomi^  tf  Joutt  LrABturr^  1,  2;  Lahbuhb  An 

Ybhdo&  ahd  Fpbohakbe,  1. 

BLBCTRIO  C0MPANIB8. 

066  MAXUTAOrVSLaQ  CoaFOBATIOBlL 

BBUNENX  DOMAIN. 

1.  OonoMirAiioii  FBOOBCittHoa— Collatb&Ui  ATTAaK.^Froo66diii^  of  m 
JvdioHi  Baton  to  *oqair6  Uod  for  a  paUio  06%  wkoa  ooilitMolly 
•iteokad,  an  to  b6  Tiewed  and  oaiutroed  with  tlia  booefit  of  tlio  oama 
proownpliooa  ol  validity  and  ngolaritj  aacribod  by  law  4o  «tiier  pro- 
«6tding6  b»fot<6  tb6  6ani6  ooorta  or  oflBcon.     Leonard  i^  8park§,  646L 

&  ikmrnmaATiom  PaooBiMwaa— Couultxbji.  ATrAOK.— Althoogh  tlio 
tooord  aftd  |iidgai6nt  in  prooaoding*  to  opoa  a  6tr66t  do  aoi  affimia- 
tavMy  ilMMr  that  ttia  jofy  W66  oompcaed  of  **  daamtor6at6d  ln6h6lAai%* 
«  roqairod  by  law,  yot  aooh  prooeodings  6r6  pratnmod  to  bo  logalaiv 
aad  tho  jodgmont  oannot  bo  ooUatendly  attackod,    Jtmrnurd  v*  l^porb. 


9,  Ambbbkbht  ot  Dakagis  Upoh  Smtirx  Tbaot.-^A  landoiMMr  m  wm» 
tatlod  to  haT6  hio  eoikipen6ation  aaaoaae^  lor  Iho  injofy  to  tbo  ontiro 
traot  of  which  tha  land  appropriatad  by  procaadinga  ia  ominoBi 
domain  forma  a  part,  ttara  artiftebl  or  fibUfinal  liaaa  of  dtviaun  aro 
not  material  whara  thte  ateraral  Ibta  or  panala  ara  oontignon^  and  aro 
bald  and  naad  for  a  oommon  porpoaa,  ao  that  thay  may  pcoparly  bo 
traatad  aa  aa  antiraty  for  tha  aiaataniMit  of  tha  companitMi,  Knmmr 
▼•  Ctoo^  Ma  JKkik  Cby^  4M 

6aa  Railroads,  1-8L 
■NTIRiBriSSk 

Sao  WaWMAMTD  AKD  Wlfl^  1-i, 

KNTEY. 
8oa  Plkadhto,  6. 

BQurry. 

Sao  Aooonnai  Fkavdulbht  CoifTSTANon,  9;  ttusBAim  avd  Wiv%  11^  H$, 
JvaiBDiorxoVf  1;  Partitiov.  S:  PARTjriBaHiF,  4  & 

ERROR. 
Soa  AmAL;  Forgxrz;  ff;  HoMiaiP%  •• 

B9GAPS. 
Saa  Homicide  C 

E8TATBa 
Sea  DBYinEy  1. 

BSTOPPEI^ 

!•  Am  SnraPFRL  Is  Kot  Gohfiksd  to  a  JuDoicDiTy  But  Kiwumg  to  Ai& 
Facm  laTOLViD  in  it  aa  neceasary  atept  or  tha  gtonndwock  npanwluflh 
M  amt  iikTO  baan  f oonded.    Sf^  w.  BmU,  409, 
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Xudioir  et  RsKn>R8.^0n  a  tale  of  goods  lor  eub,  tnd  m  fntlifre  of 
paymoot^  tho  vendor,  by  bringing  an  action  by  attacbmont  againsi 
tbo  pforehaaer  to  reooTer  tbe  pnrebaaa  price,  ii  not  estopped  from  die* 
oiiniBg  that  aetioa  before  judgment^  and  then  mamtajning  an  action 
for  tbe  conTenion  of  the  ^gooda.    Jolmwi^Bfinkman  CwmmiMkm  Oo,  T. 

Co&FORATI02C8»  10,  20;  HOMBSTEAB,  6;  JuDOMEBTC,  •,  Ifi^  14,  10;  MORV- 

oaoUb,  9;  OmcsBS,  2. 

EVIDENCE. 

1.  Etidkiicb  is  to  What  Books  Brokers  Usuaixt  Kskp  Is  Nor  Ai>if»> 
■IBLB  wfa^re  the  testimoBy  shows  what  books  were  aetaally  kept»  and 
what  became  of  them.     OilUU  ▼.  WkUing,  762. 

2i  BTii>EiaB  OF  TBB  Valus  OF  LamDw — When  the  question  is  whether  a  prin- 
cipal, by  uniting  in  a  conveyance  and  sale  of  land  instead  of  selling  it 
imder  exoontion,  has  thereby  injared  a  surety  of  the  debt  for  which  tho 
Judgment  was  entered,  the  queetion  to  be  submitted  to  the  jury  is  not, 
what  is  the  cash  value  of  the  land  if  sold  by  the  sheriff  at  public  auction* 
but  what  is  its  fair  market  value  at  the  time  of  the  sale  thereof?  MaiU» 
gomery  v.  Saifrtf  271. 

Z,  SviDKiieB  OFTUK  Valus  ofLand  IsNot  Nechsartlt  Cokfinbp  to  tbm 
Vkrt  Dat  on  which  it  was  sold,  but  may  include  other  periods  before 
and  after  such  sale.    Monigomery  v.  Sayrtf  271. 

4i  Statotbs  of  Sister  Statr,  Proof  <nr.->— The  statutes  of  another  state 
printed  in  compiled  form  by  authority  of  a  stetoto  thereof  are  admis- 
sible in  evidence  without  further  proof,  thongh  published  by  a  private 
person  under  authority  of  such  stetute.  F(Ul$  v.  United  8uue9  Savingt 
tie  Co.,  194. 

ft.  Flbadikg— Foreign  Laws  Need  Kot  Be  Sfeciallt  Pleaded,  When.— » 
The  rule  that  foreign  laws  must  be  pleaded  and  proved  like  other  facte 
Is  not  applicable  when  they  consist  of  mere  matters  of  evidence. 
Hence,  under  a  general  plea  of  payment,  it  is  competent  for  a  debtor  to 
prove  that,  according  to  the  laws  of  a  sister  stete  u^n  which  the  natura 
of  his  obligation  depends,  a  creditor's  acceptence  of  his  debtor's  prom- 
issory note  for  a  pre-existing  debt  operates  as  an  extinguishment 
thereof.     Thornton- Housion  Electric  Co.  v.  Palmer,  536. 

8.  Negotiable  Instruments — Parol  Evidence  Inadmibsiblb  to  Contra- 
dict Indorsement. — The  indorsement  of  commercial  paper,  "  without 
recourse,"  creates  an  express  and  complete  contract,  which  cannot  ba 
varied  or  contradicted  by  parol  evideune  of  a  contemporaneous  agree- 
ment by  which  the  indorser  undertook  to  be  liable,  as  guarantor,  for  the 
payment  of  the  instrument.     Toungl^erg  v.  NeUon,  497. 

7.  Parol  Proof  of  Contents  of  Letteus,  When  Permissible.  ~A  suf* 
ficient  foundation  for  the  introduction  of  secondary  proof  of  the  con- 
tente  of  letters  from  the  plaintiff  to  one  of  the  defendante  Is  laid  by 
showing  that  the  latter  is  beyond  the  jurisdiction  of  the  court,  and 
that,  while  his  deposition  was  being  token  in  another  state,  he  refused 
to  produce  the  letters  in  question,  the  terms  in  which  his  refusal  was 
eouched  being  such  as  to  indicato  clearly  that  he  was  acting  in  the  in- 
terest of  his  codefendant.     Thomion-Hotiston  Electric  Co.  v.  Palmer,  636. 

IL  Confessions— Admissibilitt. — A  voljintory  confession  or  admission  by  m 
person  accused  of  murder,  made  to  officers,  while  in  jail,  that  a  gun 
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fouid  ai  Us  Ikmm6  ■hortly  after  his  arrest  la  hia  pcopartj  k  adniiwnWa 
m  aridenea  agaioat  him.     Hodge  ▼.  Siatef  145. 
iL  A  DBOLARinoir  of  a  Vick-Pjungipal  ob  Foremam  mi  Uia 
a  oliflF  falla  upon  and  injarea  an  employee  ia  a  part  of  tho 
and  tberafora  admiatibla  in  an  action  against  bia  employer  by  another 
servant  to  reooTer  for  injuries  snstained  by  anch  lalL  EUedger,  Katkmal 
CUg  He.  Rif,  Oo.t  290. 

10.   MaBRISD  WOMnr— SxPABATB  ESTATB-^DKLAIUTIOm  OF  TBS  HuaBAHDL 

Aa  between  a  husband'a  creditota  and  his  wife,  olaiming  tbe  property 
in  dispute  aa  her  aeparate  eatate,  the  deolarations  of  the  hnabajid  aa  to 
the  ownership  of  tbe  property  are  not  admissible  aa  against  tbo  wife. 
Trajmell  ▼.  Conklynt  80. 

11.  PoBLio  Officsbs,  Prksumftioh  nr  Fayob  of  Aon  OF.^In  tho  absenea 
of  any  showing,  it  is  presumed  that  a  public  o£Bcer's  action  ia  oorreetlj 
taken,  and  that  he  baa  oomplied  with  all  the  reqniremento  of  law.  Xes*- 
ard  ▼.  Sparktt  646. 

12.  PRnuMFTioir.— Tbb  Common  Law  of  Oxs  Stats  ia  preanmedto  be  tta 
aame  as  that  of  another  stote  where  the  action  ia  brought.  Akibaam 
see.  B.  B.  Co.  T.  OarroU,  163. 

flee  Affbal,  1-^,  7;  BBOKBBfl»  4;  Cabbibbb,  1;  CoRPOBATiom^  10;  CumAL 
Law,  3;  Fouobbt,  fi;  Homioidb,  3-6;  Imtsbjcst;  Judomb»tb»  8;  Lab- 
OBMT;  LiBBi^  3,  4;  Patmbht,  3»  4;  PoBUo  Laxiv%  6;  Tbiai^  S;  3; 
Vbkdob  and  Pubohasbb,  7,  8;  Wills,  4-0. 

EXECUTION. 

1.  Labobbb  WrrHiN  Mbanino  of  Exbmftion  Statutb,  Wao  la  Hon;.— 
One  who  oontracto  to  manufacture  brick  at  a  fixed  price  per  thorn- 
aand,  fumiahing  and  paying  all  help,  keeping  the  machinery  in  good 
order  and  feeding  a  team  supplied  by  tbe  other  contracting  party,  is  bc4 
a  "laborer**  within  the  meaning  of  a  stetnte  proTiding  that  no  property 
of  a  debtor  ahall  be  exempt  from  levy  and  sale  on  execution  or  attach- 
ment for  "clerks',  laborers*,  or  mechanics*  wagea.**  Nendermm  t.  NcU, 
720. 

S.  A  Qbanabt  Which  la  Afpitbtbnant  to  an  Bzbmpt  Homxstbad  Jm  It- 
8BLF  ExBMFT,  and  ite  aererance  from  the  freehold  through  the  wrongfal 
act  of  a  trespasser  does  not  depriTe  it  of  ite  exempt  oharacter.  W$H^ 
▼•  ^rufidysea,  609. 

3.  Exbmftion  of  Pbobatb  Hombstbam.— A  Homestbad  Sblbofbd  bt  thi 

Count,  and  Sbt  Afabt  to  thb  Svbvitino  Wifb  in  proceedings  to 
administer  upon  her  husband's  estetcb  is  exempt  from  exeontion  nndsr 
any  judgment  for  a  debt  existing  against  her  in  hia  lifetime,  though  the 
atotute  doea  not  in  express  terms  declare  auch  exemption,  if  there  b  a 
general  provision  in  the  code  respecting  homesteads  and  their  aelectioB, 
to  the  effect  that  a  homestead  is  exempt  from  execution  or  forced  sale. 
Keyes  ▼.  Cyms,  298. 

4.  Judgmbnt  fob  Valvb  of  Conybrtbd  Pbofbbtt  Wrbn  Exbmpt  Fbqh 

Lbtt. — A  judgmedt  recovered  for  the  value  of  an  exempt  granary, 
which  baa  been  severed  from  the  homestead  through  the  wrongful 
act  of  a  trespasser,  is  to  be  treated  as  a  judgment  for  exempt  personal 
property,  and  is  therefore  exempt  from  execution,  ffyte  T.  Qnmrffae% 
609. 
8.  Siibriff's  Liabiutt  fob  Violation  of  Exxmftion  Laws.— ^To  fix  a 
liability  upon  a  sheriff  for  a  wrongful  levy  upon  an  exempt  judgment^ 
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tie  dioiild  be  giTen  proper  notiee,  or  demand  ehoald  be  nade  upon 
Ilim  before  rait  is  brought^  but  proof  that  rach  demand  was  made 
Is  not  neeesaary,  if  the  prooeeda  of  the  execution  tale  were  paid  OTer 
before  the  plaintiff  waa  daly  notified  of  the  levy,  and  thna  enabled  to 
make  a  aeaaonable  demand.  Wylie  v.  Orundysen,  509. 
Bsooimov  8ALn.^A  Pubohaseb  at  an  Execution  Sale  Who  Pats 
THS  Amovnt  of  His  Bid  WrrHour  Notigb  of  a  Vzndor*s  Ltsn 
•gainet  the  property  pnrchaaed,  though  he  receives  notice  of  snoh  lien 
before  he  becomes  entitled  to  the  sheriff's  deed,  is  not  affected  by  the 
lien^  and  it  cannot  be  enforced  against  him.     Maroneff  v.  BoyU^  82L 

See  Cbxi>itor*8  Sc7it,  2. 

EXECUTORS  AND  ADMINISTRATORS. 
See  MsoBANtos'  Liens,  6;  Pabtnbrshif,  L 

EXEMPTION. 
fim  SzsoonoH,  1-0;  Homestead,  2,  8,  6;  In jVNcnoiigi 

EX  MALEFICIO. 
See  Trvsth,  8. 

FALSE  REPRESENTATIONS. 
8m  KioonABLB  Instruments;  Vendor  and  Puroraseb,  6b 

FELLOW-SERVANTS. 
See  Master  and  Servant,  15^  16L 

FENCEa 
See  Railroads,  12L 

FOOTPRINTS. 
8ss  OaiMZNAL  Law,  3;  WitnessbSi  6L 

FORECLOSURE. 

OoBFOBAnoiiSb  10^  20;  Intervention,  2;  Mobtoaobs^  7-11;  Tmimn^ 

6,  10. 

FORFEITURE. 
8ss  Deeds,  7-9;  Vendor  and  Pitrohasbb,  8L 

FORGERY. 
1«  If  n  Not  IiiDiiraNSABLE  to  constitate  the  crime  of  forgery  that  the  writ. 

ing^  ^  genuine^  be  snffioient  to  form  the  basis  of  a  legal  liability.    PwpU 

V.  Mimroe,  823. 
S.  A  Oontraot  Against  Porlic  Policy  and  therefore  illegal  and  void,  may 

nevertheless  be  the  subject  of  forgery.     PeopU  v.  Jiiunroe,  823. 
S.'  A  Mortgage  ov  a  Homestead  Mat  Be  a  Forgery  and  pnnishable  as 

snob,  though  it  purports  to  be  executed  by  the  husband  alone,  and 

would  therefore  be  inoperative,  even  if  genuine,  if  such  mortgage  was 

forged  with  intent   to  defrand  a  person  named  in  the  informatioiu 

Peopk  V.  Bahtr,  278. 
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4  ImimnnT— TimiAifOB.— Thb  F&or  That  a  llMrreAea  AiaaocD  W 
have  beea  forged  does  boI^  m  Mt  on%  in  tlie  ndiefcrnsBi^  iwrtilii  *  eopf 
of  iho  OQ^iifioAto  of  aeknowlodgiiMtit  affixod  tharetod  dooo  ao%  —totiliih 
m  fatid  ▼wiancaw    People  t.  Aifar.  S76. 

&  IEtiokhci.— If  a  mortgage  alleged  to  have  been  fetged  is  oet  <mt  m  tho 
Sndictmeut,  amd  oonlaina  a  eopj  of  the  note  to  be  aecrad  thanby^ 
it  ia  not  error  to  adtnii  oTidoDoe  of  tbe  aigaia^ir  ef  tbe  aot^  a«  wM  aa 
the  mortgage  by  tbe  aeouaed.    Pwpie  w,  Bamer^  27€. 

flL  A  SomoiBiiT  UTrBBiHO  of  a  Foboso  AlotmiAGB  ia  akotrtt  by  «videiio» 
tanding  to  pvoro  that  it  waa  plaoed  apoa  reeord  by  a  peraoa  «tb«r  than 
the  mortgagee^  thongfa  aever  delivered  to  the  latter,  if  the  objoet  of 
plaoing  it  upon  record  waa  to  obtain  a  loan  from  him  and  to  othenriaa 
defraud  him,    PmpU  t.  BtUur^  27& 

fiea  B4NKa»  9»  6;  OmcBBi.  1. 

FRAUD. 

PEmntmoir— Failubb  vo  ArFBAB.~The  failnre  of  a  party  ehargod  wtd» 
fraad  to  appear  and  deny  what  ia  pecnliarly  within  bia  own  knowlodga 
raiaea  a  preaomption  agaioat  him.    OmmefUkMi  etc  /««.  Co,  v.  Smiik,  65& 

0aa  ArriAL,  Ifi,  16;  Bahxb,  •;  OoBPOftATieKS,  13,  17;  Cbbdror's  Suin 
FBAVDVLBarr  OoiiyBrAiiGBs;^  Hubband  akd  Wdtb,  7,  13;  Limitatiob* 
OF  AonoBa,  8;  Nboohablk  iHoimoMBRW;  ISbtoth^  3;  Ybssob  amp- 

PVBGBASBBp   13. 

FRAUDULENT  CX>NV£TAKCB3. 

1«  A  Traksfbb  of  a  floMKSTBAD  Canrot  Bb  Fbaudulbkt  as  AoAiHsr 
Cbbditobb  of  TBk  tTkAKTOB,  because  Ifchey  baye  Ho  right  to  reoori  to- 
it  (or  the  payment  of  their  demands.     PijAm  r.  WUlUunM^  241. 

i.  All  Intbntioh  to  Dbfbaud  Existing  Cbbditobs  may  be  inferred  wheiw 
a  debtor,  in  embarraaaad  oircnmiftanoei,  ^zecutea  a  mortgage^  which 
aecnrea  an  amonnt  largely  in  excees  of  the  snm  aetnally  due  to  the  mort- 
gagee^ and  ia  not  given  to  eover  fntnire  advanoea.    Hanmm  v.  Beam^  61iL 

S.  RBLAnovaBiF  ffg  PaltTna,  Etidbiicb  «if  Plu«]».-^fli«  fact  that  thei« 
ia  a  family  relationship  between  the  partiea  to  a  mortgage  ia  material 
in  determining  whether  it  la  frandaleat  aa  to  existing  creditora,  and» 
where  that  qneatio«  ariaea,  the  jvry  are  praperfy  laatitisied  that  prof* 
erenoea  claimed  by  way  of  mortgage,  nnder  such  circnmatanoes»  ahonld 
be  oarefnlly  aemtiniiEed.     Hanmm  v.  Btan^  616. 

4.  Thb  Rboovbbt  of  a  Jcxdgkbki*  m  Axothbr  Statb  doea  not  make  tho 
plaintiff  a  jadgment  creditor  within  this  state  having  the  right  to  attack 
a  Qpnveyance  of  bis  debtor  on  the  ground  that  it  waa  made  to  defraud 
oreditora.    Brown  v.  OampbeU,  314. 

lb  NoTiOB  OF  Fbaud  IK  A  CoN  VETANGB,  by  which  a  party  ia  defranded  of  hia 
property,  need  not  oonsiat  of  positive  information  brought  direetly  homo 
to  the  party  sought  to  be  charged,  but  any  thing  which  puta  a  prudent 
man  on  inquiry  ia  notice  in  auch  caae.  CanwctiaU  He.  Ink.  Ct,  r.  Smitkt 
656. 

6L  Ikadbquatb  CoitsiDBBATioif  AB  KoTiCB-^A  porcbase  of  property  for  a 
one  hundred  and  fiftieth  part  of  its  real  value  is  in  itself  actoal  notice 
of  fraud  on  the  part  of  the  grantor.     ConneelictU  Int.  OOw  v.  SMUh^  656. 

7.  Bona  Fipb  Purohasxr^Bdrdbn  of  PsooF.^One  claiming  to  be  a  6oa« 
/c2e  purchaser  from  a  fraudulent  grantor  haa  the  burden  of  proof  to 
eatabliah  hia  claim.    ConnecOaU  Ins,  Co,  v.  Smiih,  666. 
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•.  Wbd  Mat  AffAOK.— -Ko  creditor  can  b«  said  to  be  delayed,  hindered, 
or  defrevded  by  any  oonveyanee  vntil  toine  property,  oat  of  which  h» 
has  a  speoifie  right  to  be  tatiatted,  fa  withdrawn  from  hia  reach  by  » 
frandalent  conveyance.  Tbia  apecifio  right  doea  not  exist  nutU  he  baa 
bound  the  property  by  a  Judgment,  or  by  a  jodgment  and  execntion, 
aa  the  eaaa  may  be^  and  hae  shown  that  he  k  defrandod  by  the  convey* 
aaoa  in  eonaeqaence  of  not  being  able;  to  prccnre  aatisf action  of  hia  debi 
in  dae  oonrae  of  law.    Brcnim  ▼.  Oampbeil^  814. 

•L  BjnxmnunDiKrr  ov   Fvucbasm  MoNsr.— A  flraaduleat  grantee,  whos^ 
title  to  fauid  ia  annulled  by  a  conrt  of  equity,  ia  not  entitled  to  be  raim* 
bused  fcr  parcheae  money  paid  by  him  of  faia  own  wrong  and  ia 
furtherance  of  aa  aetaal  fraad.    dnmeeUcki  He  ln».  C^  v.  SmUhf  658. 
8m  BoaluirD  avd  Wzv1|  Id^  LnciTATiOHt  6v  AonoHa^  2;  fiALn^  4* 

FREIGHT. 
See  CARRisfia^  1. 

GIFTS. 
See  C9AKim%  1;  HUbbabd  avd  Wzvi»  90-& 

GRANTS. 
See  PuBUO  Lanm,  !• 

GUESTS. 
See  ImiKaKPaRa. 

HSIR& 
Sea  FATMnT,  4. 

HIQHWAYa 

HlOHWATB  AHD    STltIBn.'THX  OWKSR  OV   LaVB  OtBB  WBtCH  A  HiGH* 

WAT  la  Laid  Rraiks  his  right  in  the  soil  for  all  parpcaes  oonsistent 
with  the  full  enjoyment  of  the  easement  acquired  by  the  public.  Tbia 
right  may  grow  lese  as  the  public  Aeeda  iaci^aaa,  bat  at  all  timea  ha 
retaina  all  that  is  not  needed  for  the  public  use,  subjecti  howarer,  ta 
iBiuiioipal  and  police  regulations.    AUen  t.  BuUm^  488b 

fiOLIDAT& 
See  Soudat. 

HOMESTEAD. 

1.  HoiR8TiAi»  nr  Lauds  Hkld  nr  CorsiiAiiCT.^An  andlTided  intereit  la 
real  estate,  accompanied  by  the  requisite  occupancy  of  the  owner  and 
hia  family  will  support  a  homestead  claim.    OUtB  v.  Miller^  780. 

i,  A  Statute  Granting  Homkstiad  Rights  ov  ExncvnoK,  being  reme- 
dial in  its  natnre,  should  be  liberally  construed  in  favor  of  the  mani* 
fast  purpose  of  the  legislature.    Kejfet  ▼.  OynUt  200. 

S.  How  Far  Frss  From  Jodohsnt  Lisn  ih  Pitrchassr's  Hakm.— Tha 
pQrbhaaer  of  land  held  and  occupied  as  a  homestead,  and  which  does  not 
axceed  the  amount  of  the  statutory  exemption,  takes  the  same  free  froo 
the  Ban  of  a  judgment  docketed  against  the  vendor  prior  to  sach  par* 
0liasa.    Oiiu  v.  MUler,  73a 
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i.  If  AV  Attaohkiiit  Is  Lstrd  Upow  a  HoMXsnADp  uid  focih  1iimii«- 
•tead  U  rabtequently  abandoned,  the  attaebment  beconMS  oparalivt 
from  the  date  of  ita  levy,  and  takes  precedence  OTer  anbaeqment  ooo* 
▼eyances  of  tbe  property.     Pipkin  ▼.  WiUiamM,  241. 

5.  Rights  or  Wirs  ur,  Kor  Affbcted  bt  Acts  ov  Husbahd,  Whxh. — 
The  filing  of  a  sworn  statement  by  a  judgment  debtor,  in  which  for 
the  purpose  of  secaring  the  exemption  of  his  personalty,  hm  allegea 
that  he  has  no  lands  ocenpied  as  a  homestead,  and  a  subeeqnent  raeor- 
«ry  by  him  of  that  personalty,  in  an  action  of  replevin  brought  against 
the  purchaser  at  the  execution  sale  thereof,  will  not  estop  ths  wife  of 
such  judgment  debtor  from  asserting  her  rights  in  n  homestead  prs- 
Tiously  declared  upon  his  land.     OUe$  ▼.  MiUer^  790. 

4L  A  CONTXYAVCB  Of  A  HoMXSTSAD  IK  Wbich  ths  Husbavd  Au>m  Af^ 
rxARS  AS  Grantor,  but  containing  a  clause  declaring  that  the  wife 
releases  to  the  grantee  all  her  right  or  possibility  of  dower,  the  deed 
being  signed  and  acknowledged  by  both  spouses,  cannot  be  regarded 
as  executed  by  the  wife  for  any  purpose  except  to  release  her  dowsr, 
and  is  therefore  inoperatiTe  as  against  the  homestead  rights  either 
of  herself  or  of  her  husband.     Fipkm  v.   WUHamt,  241. 

7*  A  Cohybtamcs  of  a  Homxstiad  iir  Which  tbs  Wifs  Dois  Nov 
Joiir  is  absolutely  void  nnder  a  statute  declaring  that  no  convejanoe 
affecting  the  homestead  of  a  married  man  shall  be  of  any  validity  vnless 
his  wife  joins  in  the  execution  thereof.    Fftpkim  t.  WtUUxm^t  241. 

See  Execution,  2-4;  Fobgbrt,  8;  Fraudulut  CosTKTAxan^  1. 

HOMIGIDB. 

t.  Air  .Actual  Iktbntioh  to  Taki  Ltrs  Is  Kor  av  Bbbkhtial  Buonm 
Of  Mamblaughtbb  in  the  first  degree.  Therefore  aa  instmetieii  te  ths 
effect  that  a  defendant  should  be  found  guilty  of  that  oflfonae  if  he 
intentionally  did  an  aot  which  was  calculated  to  produos,  and  did  pro- 
duoe»  fatal  results,  is  not  open  to  exception.*  Xetrfe  T.  BiaUt  7A» 

%  Pbbmbditatioh,  Whxh  PBB8UKBD.-»The  existence  of  the  formed  de- 
sign necessary  to  constitute  the  crime  of  murder  is  presumed  from  ths 
intentional  nss  of  a  deadly  weapon  with  a  fatal  resnlk  Hamdleif  t. 
StaU,  81. 

%  Muedbb^Eyidbhcb  Of  MoTiTB.»On  a  trial  for  murder,  eridenee  thai 
an  indictment  for  another  crime  is  pending  against  the  aocosed,  and  thai 
the  deceased  was  a  prosecuting  witness  in  that  case,  is  admissible^  when 
offered  in  connection  with  threats  by  the  accused  to  take  the  life  of  the 
deoeased,  because  she  a*as  a  witness  against  him  in  that  case,  to  show 
motive  for  the  perpetration  of  the  erime.     Bodge  ▼.  State,  14A. 

A.  MuBDBB^-EviDKKOB — CoLLATBBAi»  Faot8.^0u  a  trial  for  murder,  rags 
and  paper  blackened,  as  if  by  powder,  found  near  the  place  where  the  de- 
ceased was  killed  by  gunshot  wounds,  are  admissible  in  evidence  against 
the  accused,  when  it  appears  that  one  barrel  of  a  donUe-barrel  ahotgnn 
belonging  to  the  latter,  and  found  concealed  in  his  house  shortly  after 
his  arrest,  was  empty,  while  the  other  contained  rags  and  paper  similar 
to  those  admitted  in  evidence.     Hodge  r.  State,  146. 

4Sw  Tkstimomt  or  Dstendant's  Intentiok  Not  CoMFBTXiiT.-^One  aeeossd 
of  homici<ie  cannot  be  allowed  to  introduce  testimony  as  to  the  nnoom* 
municated  intention  with  which  he  did  the  act  whioh  inflicted  the  iatsl 
wound.     Lewis  v.  State,  TA. 
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S,  KnxxKo  MiSDBMSAHAaT  SoLUiT  TO  Prbtikt  Hn  Eboapb  Not  Jus* 
TDIABLB. — Neither  an  officer  charged  with  the  duty  of  arresting  a  mis- 
demeanant,  nor  a  private  person,  who  is  lending  his  aid  to  effeot  the- 
arrest,  at  the  officer's  request,  is  justified  in  killing  snoh  misdemeanant 
solely  for  the  purpose  of  preventing  his  escape.    HandUy  ▼.  Staie^  81. 

7*  Murder  Under  Compulsio:!. — A  man  cannot  excuse  or  justify  the  kill* 
ing  of  an  innocent  man  under  the  plea  that  compulsion  was  exerted  and 
operated  upon  him  at  the  time,  and  forced  him  to  the  commission  of  the 
aot,  if  he  might  have  avoided  the  necessity  by  escape  before  that  time. 
Arp  V.  State,  137. 

8.  Drunkenness  on  the  Part  or  the  Accused  at  the  time  of  commit- 

ting a  homioide  may  have  the  effect  of  reducing  the  offense  from  murder 
to  manslaughter,  if  shown  to  have  been  so  excessive  as  to  render  him' 
incapable  of  forming  the  design  to  take  life,  bat  there  is  no  principle 
of  law  which  authorizes  dmnkenness  to  be  invoked  as  an  excuse  for 
crime,  or  as  a  ground  for  enlarging  the  right  of  self-defense.  Spring* 
field  V.  State,  85. 

9.  Character  of  Detendant— Instructions  Proferlt  Refused.  ~ When, 

on  the  trial  of  one  accused  of  murder,  evidence  has,  without  objec- 
tion, been  admitted  to  the  effect  that  the  defendant  had  told  the  wit- 
ness, on  the  morning  of  the  day  of  the  homicide,  that  "he  had  killed 
five  men  while  guarding  convicts,"  and  that,  *'on  the  previous  night, 
while  the  defendant  and  the  witness  were  near  the  dwelling-house  of 
the  deceased,  he,  the  defendant,  would  have  shot  the  deceased,  if  ho 
had  shown  his  head  at  the  door,"  it  is  not  error  to  refuse  instructions 
which  assert  that  there  was  no  evidence  that  the  defendant  "ever  killed 
any  other  person,"  "ever  shed  any  other  person's  blood,"  or  "liked  to 
shed  man's  blood."    HandUy  ▼.  State,  81. 

10.  Criminal  Law^Good  Character  as  a  Defense. — Proof  of  the  good 
character  of  the  accnaed  is  admissible  in  all  criminal  cases,  not  only 
where  doubt  exists  on  the  other  proof,  but  also  to  generate  a  doubt;  bnt 
an  instruction  should  not  be  granted,  which  would  leave  the  jury  to 
infer  that  the  good  character  alone  of  one  accused  of  murder  might, 
if  proved  to  their  satisfaction,  raise  a  reasonable  doubt  that  the  kill- 
ing was  done  by  the  defendant  with  a  criminal  intent.  SjninQ/ieid  v. 
State,  8S. 

11.  Sblf-dsfbnsb,  Correct  Instructions  as  to  Law  of. — An  instmo- 
tion  to  the  effect  that,  in  the  system  of  self-defense  established  by  the 
law,  "no  balm  or  protection  is  provided  for  wounded  pride  or  honor 
in  declining  combat,  or  sense  of  shame  in  being  denounced  as  cowardly" 
is  a  correct  exposition  of  the  law.    Springfield  v.  State,  86. 

18.  Self-defense,  What  Is. — Self-defense  is  the  resistance  of  force  or 
•eriously  threatened  force,  either  actually  pending  or  reasonably  appar- 
ent^ by  force  sufficient  to  repel  the  actual  or  apparent  danger  and  no 
more.  If  it  goes  beyond  this,  there  is  guilt  which  is  not  excusable  or 
justifiable.     Spnng^ld  v.  State,  85. 

IS.  Sblf-defbnsb,  Circumstances  Insufficient  to  Sustain  Plba  of. — 
In  a  trial  for  murder,  if  the  whola  evidence,  including  the  defendant's 
own  testimony  as  to  his  means  and  opportunity  for  avoiding,  without 
danger  to  himself,  the  necessity  of  slaying  the  deceased,  can  lead  to 
no  other  conclusion  but  that,  having  merely  to  choose  between  commit- 
ting the  homicide  or  turning  loose  a  "wild  and  skittish  mule,"  he 
•looted  to  take  the  life  of  the  deceased  and  hold  on  to  the  mule,  the 
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eondltSont  n^^mmry  to  make  ant  a  qu»  oI  telf-dafttiM  «re  Mi 
Uah«d.    8prmg/Md  r.  8iaU,  85. 

14.  Abilitt  ov  Dbfutdaxt  to  Rvtrkat  Savxlt  a  Qusanov  niK 
JuBT. — ^An  iaairaction  wbich  waumes  m  a  matter  of  law  that^  os  the 
faoU  therein  poatnlated,  the  defendant  in  a  proaeeation  for  BSTder 
could  not  have  retreated  withoat  endangering  hia  Ufe^  19  properlj  re* 
faaed.     Sprinn/ield  ▼.  State,  85. 

15.  8BLF-DursK8»— HoanLS  PncoKsaiuTioiiB  bt  Di^aBasKDu^Tlie  delend- 
ant  in  a  proaeention  for  homicide  oannot  coBiplain  ol  the  refnaal  of  tha 
court  to  give  an  inatmction  which  aaaumea,  aa  a  matter  of  law^  that 
the  mere  dreading  of  a  knife  by  the  deceaaad  in  a  hoatile  manner* 
created  an  impending  imperiooa  neceaaity  for  the  defiandanVa  alaying 
him  in  aelf-defenaa.  It  ia  not  enough  that  the  deceaaed  had  at  hand  tlM 
meana  for  effaating  a  deadly  purpoae  with  raapeet  to  the  defendant^  but 
it  muat  alao  appear,  by  aome  act  or  demonatration  of  the  formei^  that 
he  intended*  at  the  time  of  the  killing*  to  carry  ont  bia  pnrpoaB^  «r  tha 
circnmatanoea  mnat  be  auch  aa  to  create  a  reaaonable  belief  in  tha  mind 
of  the  alayer,  that  it  waa  neoeaaary  to  deprive  hiaaaaailaAt  of  hii  lift  t# 
aave  hia  own.    Sfrirngfield  v.  Siate^  85^ 

16.  DuTT  10  RBrBBAT— JBi7Ri>BK  Of  PROOV.-^When  the  intentional  kSting 
of  the  daoeaaed  by  the  defendant  haa  been  ahovn  by  tha  nncontradieted 
teatimony  of  the  atata^  the  burden  vi  than  caat  upon  tlm  defendant  to 
ahow  not  only  a  preaaing  neceaaity,  aoMial.  or  reaaonably  appaxeati  to 
take  tha  life  of  the  deceaaed  in  aclf>defeaae,  hnt  alao  hia  inabilitj  to 
retreat  aafaly  withont  apparently  ineraaeing  hia  perii  Sprkm^kU  ▼• 
Stqt€t  85. 

17.  ABaTBACT  IiuxBUcnojiB  Fbobbblx  RKiUBii».-^ii,inatri«lfo^mmpdort 
no  teatimony  ia  introduce^  which  tanda  to  wfkow  that  tha.  k^UlMll^  waa 
aecidantaJL  ^a  oonrt  ia  Juatified  in  lefniiiig  to  inatniol  tha  jury  wpot^ 
that  hypotheaia.     Lem$  ▼•  StoUt  75. 

I8L  FaiLBBB  TO  iKsiBiwr  as  to  DamnKaBT'*  Ththkobt,  Wmiir  Nor 
£BBOB.^Tha  mere  fact  tha^  in  a  tcialr  (or  homicide  tha  oonrt  haa 
omitted*  in  ita  general  obange,  to  inatrai^  ttm  jnry  on  the  hypothoaia 
that  the  dafendant'a  teatimony  might  be  tma^  affgird^  in  the  abaef^  of 
a  apecial  i^naat  for  anth  inatmction.  no  gnonpid  lor  ft  oKooption. 
Lewur,  State,  75. 

19.  MvniiBB^FAii.QBB  09  Aqcvm»  to  ]>BBT4<nvr-^9FK«ar  w*-Xliofa|lp 
are  of  aa  accuaed,  i|ben  taatifying  iia  a^  ^litoeaa^  to  deny  that  ht  fixod  tha 
fatal  ahoi^  ia  not  an  admiaaloa  of  gwlt»  but  ia.  onjly  a  cireiimBtanio»  the 
weight  of  which  ia  for  the  jary  in  tha  light  of  all  thn  oyidonafc  ^^dge 
▼•  Static  145, 

80a  A^PIAU  IS;  S^osKC%  ti 

800  IMVKBBP] 


HUSBAND  AND  WIFBL 
1.  EsTATB  BT  ENTiBBTiia.-~A  deviac  to  a  hnsbaojd  and  wife  Teela  in  thorn  an 

eatate  by  entiretiea  which  the  husband  haa  the  right  to  nae  dnrtng  ooT« 

ertnre,  but  cannot  alienate.     Pftelpa  ▼.  Simone,  480. 
%  ENTTRrriKs.— A  Wifb  who  ia  a  tenant  by  the  entiretiea  with  her  hnaband 

of  aharea  of  atock  in  a  corporation  cannot  be  compelled  to  anrrender  tha 
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writfioftto  of  Moli  ttook  to  h«r  htulNUid's  traasferao.    Pheipi  ic  Sfmom^ 

9L    SlITIRCniS^PBBflONAT.  PfiOPXBTr.-*A  BlQUEST  TO  A  HutBANP  IWld  wifo 

Teste  in  them  an  estate  by  the  entireties.    Pftelp*  y,  Simons^  480. 

•4.  Sntibitibs  im  Pbbsonal  Propuitt,  Husbaiii>*8  Control  OvBB.-^If  per* 
■onal  property  is  bequeathed  to  a  haabaad  and  wKe^  and  ha  nndaryikea 
to  transfer  it,  hia  transfer  Teste  in  the  transferee  ao  estate  for  the  life  of 
tke  hnshand,  but  cannot  deprive  the  wife  of  her  right  of  s^xvWocehip 
oboMld  her  life  bo  prolonged  beyond  hia,    Pheljp§  t.  Si$mm9i  i30l 

C  Mabuibd  WoMAH'a  CoiiT&i€T.~A  mortgage  executed  by  a  wife  with  her 
hnsbaiid's  assent  as  security  for  a  loan  need  by  her  to  redeem  land  in 
which  she  haa  a  right  of  redemption  ia  the  contract  of  the  mi%  and  no^ 
a  loan  to  the  husband.    Falls  ▼.  UmUd  StaUt  San.  iic  C<L»  104. 

€l  Wifb's  DkvictivB'  Duo  Kot  Cu&n>  bt  HuaBANi>'t  Subbbqvbmt  VrnvD, 
Whbh. — A  married  woman's  deed,  defective  for  the  reason  tba(  her  hus- 
band did  not  Join  therein,  ia  not  validated  by  a  anbaequent  dead  eze- 
ented  by  the  husband  alone.     ^>Ums  t.  MUclM,  610. 

7*  A  JuBOM  ■Ml  COHTBB9BD  BT  ▲  HosBaiiD  iH  Fatob  ov  Hia  WiBji  foT  adebt 
jnstly  due  from  him  to  her,  on  acconnt  of  her  separate  ciMafcCt  ia  Talid 
againat  all  persona  naleaa  impeached  for  frand.    BmntHk  ▼•  9imUk  ^7. 

6b  MoNBT  Ib  Kot  Nbobbsabixb,  a»i>  ▲  Mabbiip  Won ab  Uving  separate 
from  her  husband  cannot  borrow  mosey  oi^  hia  cnsdit  to  porc^lMma  neces* 
■aries  and-tkuf  cueata  a  liability  against  him.    Slmner  t.  Thrtlk  447. 

^  TiiAiisacfnoiiB  Bbtwbk*— Evidbnob  to  Imfbach.— In.  tranaactioBa  be- 
tween hnsl>and  and  wife  less  proof  ia  required  te  impeach  the  adto  uid 
more  and  stricter  proof  to  repeal  impeachment  than  between  atrai^en. 
Bemnm  ▼.  BtnmU^  47. 

Ml  Makbibd  Wombb — SvPABATB  Bbtatb.— Wwb's  CHoeBa  IB  Aoi;iO]i,  not 
reduced  to  lua  postessipn  by  the  husband  before  a  statute  tahaa  effect 
▼eeting  such  choaea  in  the  wife  as  bar  separate  esl^st^^  cannot  thersfif tar 
ba  reduced  to  hia  poapassion  by  the  husband  or  his  lyeditoia*  2V«f>adl 
T.  Cwhlyn.  80. 

11.  Mabbibd  Wowbii — Sbpabatb  BBTaTB.»Property,  real  or  pefepnal.  pnr» 
chaaed  by  a  marned  woman  from  a  atrangec,  on  credit,  bewme^  her 
aeparate  eatete^  although  she  paya  for  it  out  of  the  prcfite  amioft  from 
her  use  thereof  whether  she  antaoedently  had  aoy  separate  attete  or 
Boi     TVofmrftv.  ^Mii^sm,  90t» 

IS.  Mabbibd  WoMBB--SBrABATB  EaTATB^-^Profite  prodpced  by  tb#<  skill 
Vid  labcc  of  a  married  woman  ia  the  usa  of  hex  ^fi^^f^ff^^  anteta^  while 
living  with  her  husband  are  a  part  of  such  estate,  and  not  ^wninga 
belonging  to  her  husband.     IVqpnefi  v.  Oonklyn,  30* 

IS.   ll&BBIBD  WOMBB — SbPABATB  SBTATB^PBOrrFB  FftOM  HlTSBAJf^'a^  La* 

BOB. — ^Tha  mere  fact  that  an  insolvent  husband  devotes  his  time  and 
labor  upon  his  wife's  separate  eatate,  and  profit  resolte.  therefrom,  does 
notk  in  the  absence  of  fraud,  make  such  profite  his  property,  nor  rande^ 
them  liable  for  hia  debts.  If,  after  the  support  of  the  family  ia  provided 
for,  a  aurplua  of  profite  atill  remains,  equity,  in  proper  ospes,^  divides 
the  anrplus  between  the  wife  and  the  hasband'a  creditoca.  TrapucU  t. 
Con%ff,Sa 
14.  Makbibd  WoMtir— Skparatb  Ebtatb— pRonra  to  Whoh  Bklokob. — 
Mere  participation  by  the  hoaband  in  the  production  of  profits  out  of  thf 
wife'a  separate  eetete  doea  not  make  them  liable  to  hie  creditors,  while 
the  husband  and  wife  are  living  together,  without  regard  to  the  support 
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of  ih«  family.  If,  in  raoh  easei,  tulMtantial  property,  tnoeaUo  te  III* 
•kill  aod  labor  of  the  hatband,  is  fonnd  to  exist,  oonrts  of  equity  wiB 
make  a  jntt  apportionment  thereof  between  the  wife  and  her  hnsband** 
ereditora.     Trapneil  r.  Oonkl^n,  90l 

VL  Habbimd  WoMur— Sipakati  Estate — Husband  as  Agut. — A  married 
woman  with  separate  estate  may  barter  and  trade  with  referenoe  thereto 
by  her  hnsband  as  agent,  and  she  will  still  be  entitled  to  the  increase 
thereof.  The  marital  relation  does  not  prevent  nor  disqualify  the  hue- 
band  from  acting  as  his  wife's  agent  with  reference  to  her  separate  estate^ 
nor  will  his  agency  render  her  property  or  its  profits  liable  to  his  cred* 
iters.     TrapneU  ▼.  Oonklyn,  30. 

18.  Sbparatb  Pbofkbtt.— a  Husbahd  Mat  Rblinquish  his  right  to  tho 
earnings  of  his  wife,  and  if  she  and  he  orally  agree  that  any  compenaa* 
•atioa  she  may  earn  in  nursing  and  caring  for  a  person  whom  she  i» 
vnder  no  legal  obligation  to  nurse  and  care  for  shall  be  hers  each  agie»- 
ment  is  Talid  and  entitles  her  to  sue  for  the  compensation  due  for 
such  serrioes,  as  for  her  separate  estate,  if  a  statute  of  the  state 
anthorises  hnsband  and  wife  to  make  any  contract  with  each  other,  or 
with  any  other  person,  respecting  property  which  either  might  if  «n- 
married.  It  is  not  necessary  that  the  person  to  whom  the  servicee  were 
rendered  should  have  had  knowledge  of  the  agreement  between  tho  hus- 
band and  wife.     Wren  ▼.  Wren,  287. 

17.  iMDSBTBOMns  Brwbbk. — ^The  reception  and  use  by  a  hnsband  in  hia 
business  of  the  proceeds  of  his  wife's  land  implies  a  promise  to  repay 
her,  and,  as  between  them,  creates  a  Talid  indebtedness.  £Uqf  t« 
Vamghan,  686. 

18.  Right  to  Prkfbb  Witi  as  Cbxditor.— A  husband  in  failing  eircnm- 
stances,  who  owes  a  debt  to  his  wife^  may  prefer  her  as  a  creditor  to 
the  exclusion  of  others,  and  a  transfer  of  property  made  by  him  to  her 
for  this  purpose  in  good  faith,  without  fraud  on  hia  part,  or  if  with 
snch  fraud,  without  participation  therein  by  her,  must  be  upheld. 
Jiik^  T.  Vaughan,  588. 

19.  Fraudulsiit  Contxtanobs  Bbtwbbh. — A  wife  who  gives  her  husband 
unlimited  control  of  her  property  and  money,  and  permits  him  to  invest 
it  in  his  own  business  for  a  series  of  years,  is  not,  in  case  of  his  insolv- 
ency, permitted  to  shield  his  property  from  the  just  claims  of  persons 
who,  in  good  faith,  have  given  the  husband  credit  in  reliance  upon  his 
ownership.  In  snch  case  a  oonveyance  of  property  by  the  husband  to 
the  wife  is  fraudulent  and  void  as  to  his  creditors.  BUejf  v.  Vtwgkmtf 
688. 

90.  LoAB  OoT  OF  Sbpabatb  Estatb— PBBSUMPnov.—A  loan  by  a  wife  to 
her  husband  out  of  her  separate  estate  to  be  valid  as  a  loan  must  bo 
accompanied  with  an  express  promise  of  repayment  made  at  the  timeu 
Otherwise  it  is  presumed  to  be  a  gift.     Bennett  v.  BenneU,  47. 

SI.  GiiT,  PBXSimmoN  or. — Money  of  the  wife  received  from  her  by  her 
husband,  though  belonging  to  her  separate  estate,  is  presumed  to  be  a 
gift.  Before  she  can  recover  it  from  him  or  his  estate  as  against  hia 
creditors,  she  must  establish  by  dear  proof  that  it  was  a  loan  with  an 
express  promise  of  repayment  made  at  the  time  of  the  transaction. 
BenneU  v.  Befmett,  47. 

If  a  husband  uses  and  deals  with  separate  property  of  his  wife  as  his 
own,  a  gift  is  presumed,  and  their  testimony  of  a  private  understanding 
between  themselves  that  the  transaction  was  intended  as  a  loan,  is  not 
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mUBoIoiiI  m  agalnat  the  creditors  of  the  intolTeni  hubuidy  lo  rebut  fhm 
premmption.     Bennett  t.  Bennett,  47. 

8m  BVIDBNOl^  10;  HolCKSTEADb  fr-7|  SVBBOOATIOMv  S> 

IMPEACHMENT. 
8m  Fuvuo  Lahm,  6;  Hitsbahd  amv  Wnii  0. 

mPROVEMBNTS. 

8m  CoHTRiLOTfl^   9L 

mOOMK 

8m  GEBDITOR't  S0IT,  2. 

INDEMNITT. 

8m  BOXD8;  JUDOMKNTB,  8-12. 

INDICTMENT. 
8m  Fobgxet,  4. 

INDORSEMENT. 
8m  Evidbnob,  6. 

INPANTa 

R18TITUT10H  OF  Consideration  Upon  Ayoidanoi  of  Cqntbaots  bt.  What 
Kbobssabt. — One  seeking  to  avoid  &  contract  on  the  ground  of  infancy 
will  be  required  to  maJce  restitution  only  of  that  part  of  the  considera- 
tion still  in  his  hands,  when  he  attains  his  majority,  or  when  he  elects 
to  disaffirm.  It  is  not  necessary  as  a  condition  to  such  relief,  thai 
he  should  return  an  equivalent  for  property  wasted  or  squandered. 
Bloomer  t.  Nolan,  69a 

8m  Mbghabiob'  LiBNSy  1;  Nbgligencb,  9;  Railboadb,  15;  Real  Pbop^ 

BBTT,  4-6;  Statutes^  6,  6. 

INFORMATION. 

L  CBmnrAL  Law.— Av  Infobmation  Chabgino  ah  Offeneb  is  not  mate- 
rially defective  becauM  it  does  not  contain  the  word  ''information** 
in  the  body  of  the  pleading,  if  such  word  is  used  in  the  heading,  and 
the  facts  specifically  alleged  constitute  the  crime  sought  to  be  charged. 
People  V.  Baker,  276. 

2L  Cbiminal  Law — Venub,  Statement  of.— An  information  having  in  the 
body  thereof  the  words  "county  of  Los  Angeles,  state  of  California,'* 
and  charging  the  commission  of  a  crime  "at  the  oounty  and  state  afore- 
said, **  sufficiently  avers  the  place  of  such  commission.  People  v.  Baier^ 
276i 

Sm  COBPOBATIONfl^  14-17* 

INJUNCTIONS. 

1.  ExEMFTiONS— Injunction  to  Protect  Pbopbbtt  nr  Anothbb  State.— 
If  a  ereditor  and  debtor  are  citizens  of,  and  residents  in,  the  same  stats^ 
and  the  creditor  institutes  an  action  by  attachment  and  garnishee  dto- 
oeedings  in  another  state  to  reach  property  or  credits  due  the  debtor 
there,  and  exempt  from  le^l  process  in  the  state  where  the  parties  ar« 
▲x.  8&  Ret.,  Vox-  XXXVIII.-61 
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doiiiton«d,  tiibh  creditor  may  be  enjoined  from  fnrlher  prMeottug  Ui 
aotion  in  the  other  state.  Allen  ▼.  Bnt^nan^  187. 
t.  Hiohamiob'  Liiva^FORicLOBUBi^lHjuiicnoH  Rbrtsaihiiio  Saxa^As 
a  eale  of  property  belonging  to  an  insolvent  estate,  nnder  a  void  judgment 
of  foreclosure  of  a  mechanic's  lien,  would  constitute  a  olond  on  the 
assignee's  title,  although  he  ii  not  made  a  party  to  the  suit,  he  may 
maintain  an  action  to  restrain  such  sale.    Qtunbif  t.  SSpper,  880. 

INNKEEPERS. 

1«  Ihrkbspbb  asd  Gnisr,  Evidknob  iHSirrFioiBiiT  to  Establdh  Ekla- 
nOR  OF. — Evidence  which  merely  shows  that  a  man  and  his  family  wera 
received  as  boarders  and  lodfcers  at  a  hotel*  and  continued  to  board  and 
lodge  there  for  about  six  months  at  a  weekly  rate,  does  not  affirmatiToly 
•stablish  the  nlation  of  guest  and  innkeeper,  so  as  to  subject  the  latter 
to  the  liability,  or  give  him  the  rights^  incident  to  that  nlation.  tiimffer 
Mfg.  Co.  ▼.  Milltr,  568. 

t.  Ibiikkkfkb's  L»x,  Ooodb  nr  Ponwiox  or  Boardbb,  Not  Svbjbct  to. — 
The  fact  that  goods  in  the  possession  of  a  guest  at  an  inn  belong  to  a 
third  person  does  not  prevent  the  innkeeper  from  having  a  lien  thereon* 
provided  he  has  no  notioe  of  snch  ownership,  but  this  rule  haa  no  ap- 
plication, where  the  party  in  possession  of  the  goods  is  received  aa  a 
boarder.    Btnger  Mfg.  Co.  v.  Miller,  668. 


INSOLVENCY. 

L  CoHfucr  OF  Laws. — Ah  AaaioiiMurr  bt  a  Coubt  of  insolveni^  of  ono 
state  eannot  of  its  own  force  convey  to  the  assignee  the  title  to  land 
situate  in  another  state,  unless  the  laws  of  the  latter  state  acoord  to  the 
assignment  that  effect.     Chtpman  v.  Pedbody,  437. 

f.  CoMFUCT  OF  Law& — ^IfTubbb  Abb  Two  Imsoltbkcies  OB  Babkbuttcibb 
of  the  person  in  different  states,  the  title  of  the  assignee  to  the  land  of 
the  debtor  situate  in  each  must  be  determined  by  the  laws  of  the  state 
where  the  land  is  situated.  Therefore  a  mortgage  or  transfer  of  lands 
by  an  insolvent  valid  in  the  state  in  which  they  aro  situated  cannot  be 
avoided  in  the  other  state  because  forbidden  by  its  laws.  Chipman  t. 
Peabwfy,  437. 

8ee   AssioxMBiiT   fob  thb  Bbmefit  of  Cbbditobs;   Cbbdrob's  Suit; 

Mbchaiiigb'  Libhs;  Pabbxt  and  Child^  4. 

INSTRUCTIONS. 

See  Affbau  &.  7,  10.  13;  Homtoidb,  1,  9,  12,  14^  15,  17,  18;  Tbial^  6,  4,  9; 

WrrvxssBfl,  8L 

INSURANCE. 

DouBLB  iNguBAVOB,  PoLicT  NoT  AVOIDED  BT,  Whbn. — A  policy  of  ibre 
insurance,  containing  the  stipulation  against  '*  other  insurance,*  ia  not 
invalidated  by  the  fact  that,  at  the  time  of  its  issuance,  a  prior  policy 
covering  the  same  property  is  in  existence,  unless  the  assured  haa 
aa  interest  in  such  prior  policy,  or  will  derive  a  benefit  under  it  ia  the 
treat  of  the  property's  being  burned.    Copeland  ▼•  Pkama  /m.  Ox  134^ 

INTEREST. 

1.  Right  to  Rboovbb  Unearhbd  Ikterbat  Paid  nr  Adtahcb. — ^Ko  part 
of  the  interest  paid  ia  advance  on  a  aote  according  to  its  tana  caa 
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%•  rtoofr«nd  vpon  »  Tolantary  pftymmit  of  the  principal,  daring  the 

ttme  for  whieh  tho  intereit  has  been  paid,  in  the  abeenoe  of  a  promiee 

by  the  payee  to  return  nneamed  interest  in  case  of  such  payment,  or  of 

ft  reeenration  of  the  right  to  bring  suit  within  the  time  for  which  inter* 

est  has  been  paid.    Skellp  ▼.  Bristol  Sav.  Bank,  34a 

%  Patmbmt  of  in   Adtancb—Forbbabanoi   to   SaB.— The  taking   of 

interest  in  advance  on  a  note  is,  in  the  absence  of  any  agresment  to 

the  oontrary,  prima  fade  cTidence  of  an  agreement  to  forbear  collection 

of  the  note  during  the  period  for  which  interest  has  been  paid.    Bhdiif 

T.  Bristol  Sa9.  Bank,  340. 

See  UsuBT. 

IKTBRSTATB  COMMERCIL 

L  Fqbbioh  OoBPOBATioiiB.— The  power  of  Congres  to  regulate  commerce, 
includes  commerce  carried  on  by  corporations  as  well  as  oommeroe 
carried  on  by  natural  persons,  and  a  state  can  no  more  regulate  com- 
morce  carried  im  by  the  former  than  such  commerce  carried  on  by  the 
latter.    Ounm  ▼<  White  Sewing  Machine  Co.,  223. 

S.  If  A  CoBPOBATioH  FoBMBD  Umdbr  thb  Laws  OF  Omb  Statb  enters 
into  a  contract  with  residents  of  another  state  to  act  as  its  agents  in 
the  sale  of  its  property  in  the  latter  state,  and  such  agents  give  a 
bond  with  sureties  to  account  for  and  pay  over  the  proceeds  of  such 
Bale,  and  thereafter  goods  are  shipped  by  the  corporation  to  such  agents 
vpon  orders  receiyed  in  the  state  of  its  domicile,  a  statute  of  the  state  to 
.  which  the  goods  are  shipped  declaring  that  all  contracts  of  foreign  cor- 
{Mirations  doing  bnsiness  therein  shall  be  roid  unless  such  corporation 
ahall  have  filed  a. certificate  in  the  office  of  the  secretary  of  the  state 
designating  an  agent  upon  whom  process  may  be  served,  is  inoper- 
ative against  such  bond,  because  to  give  it  operation  would  be  to  per- 
mit the  state  to  regulate  interstate  commerce.  Ounn  Y.  White  Sewing 
Machmo  Co.,  23X 

INTERVENTION. 

0  

I.  Wbbk  Not  Pbrmisbiblb.— Permission  to  intervene  In  aa  action  brought 
by  the  assignee  of  a  contract  of  sale  to  recover  the  balance  of  the  sum 
due  upon  the  contract  is  properly  denied,  where  the  complaint  of  the 
applicant,  a  judgment  creditor  of  the  assignor  of  the  contract,  merely 
alleges  that  the  assignment  was  fraudulent^  that  the  assignor  is  en- 
titled to  the  money  sued  for,  and  that  the  plaintiff  has  attached  that 
money  in  garnishment  proceedings  duly  instituted  against  the  assignor, 
and  still  undetermined.    Dennis  v.  Spencer,  409. 

"t,  Ibtbrvbhtion  in  Fobbolosubb  Procbboinos,  Who  Mat  Objbct  to.—. 
The  trustee  in  a  trust  deed  executed  by  a  railway  company  to  secure  an 
issue  of  bonds,  and  providing  that  foreclosure  proceedings  by  the  indi- 
vidual bondholders  are  not  to  be  resorted  to  until  the  trustee  has  refused 
to  comply  with  the  request  of  a  certain  number  of  the  bondholders  to 
institute  such  proceediugs,  is  entitled  to  resist  the  application  of  indi- 
vidual bondholders  to  l>e  allowed,  contrary  to  that  provision,  to  intervene 
Id  a  foreclosure  suit  already  instituted  by  himself.  Seibert  v.  MinneapO' 
«s  etc  By.  Co.,  630. 

Jb  Ibtbrbst  Nkcbssartto  Entitlb  Third  Pabtt  to  Privilbgb  of.— The 
interest  which  entitles  a  party  to  intervene  in  an  action  between  other 
parties  must  be  in  the  matter  in  litigation  in  the  suit  as  originally 
brought^  and  of  such  a  direct  and  immediate  character  that  the  inter- 


964  Indjez. 


TtBcr  win  eUh«r  gmbi  €r  lota  by  th«  direct  l«gU  •ffiMt  of  Um  JadlgmBi 

8m  Plbadimo,  S. 

INTOXICATION. 
8m  Homicide  & 

JOINT  LIABILITY. 

L  KtMnoir  Bitwbbi  Rbmxbiis— Maiiitainimo  ah  AcnoM  AoAnrar  a  Sum* 
TinicQ  Pabtmxe  fOB  AM  Aooouirruio,  aad  recovwiog  a  penooal  j«dg» 
ment  against  him  for  tfaa  amoaat  fonnd  to  ba  dae^  fnmiahM  no  evidence 
ol  an  election  between  inconsistent  remedies,  to  the  extent  of  protect* 
iag  other  wrongdoers  from  the  oonseqaenoos  of  their  wrong.  Aciaeff  r«. 
McOaa,W!. 

t.  BLBonoH. — ^PuBSCiHo  OvB  ov  Sbtkeal  W&oiiODOKiu  IS  not  aa  alectioik 
to  parsne  them  seTerally,  so  that  thereafter  no  joint  action  can  be  had 
■gainst  them — at  least,  this  objection  will  not  be  sostainad  when  mada 
by  one  who  has  ncTcr  before  been  saed.    BuneU  ▼.*  McOaO^  807. 

S»  Om  OV   SbVSRAL  WaOMODOBBS  Is   LlABIJI  TO  THB   FOLL  AMOUIIT  of  » 

aonrersion  or  misappropriation  in  which  ha  has  participated.     SutatU 
▼.  MeOalk  807. 
4.  If  Sir  abate  Judombhts  Hatb  Bbev  Obtain  bd  Againbt  Two  Wbovo- 
DOBHB  for  the  same  wrong,  the  satisfaction  of  either  satisfies  the  other* 
exoept  as  to  costs.    Ru9hU  y.  MtCall,  807. 

8.   A  JUDGMBNT  AOAIBSX  OhB  OF   SbVBBAL  WbONODOBBS   UBaATlBII^p  it 

not  a  bar  to  the  maintenance  of  an  action  against  the  others.     BmamU 

T.  MeCaU.  807. 

Sm  Hbbqbb;  Railboam,  18. 

JUDGMENTS. 

1.  If  A  NovBBBiBBiiT  Is  NoT  Pbrsonallt  Sbbtbd  With  Pboohb  Withut 
THB  State  and  doea  not  appear  in  the  action,  no  valid  personal  jvdg* 
ment  can  be  entered  against  him,  unless  bis  property  is  attached  m  tha 
action,  and  the  effect  of  such  judgmeut  is  rastrioted  to  tha  property  so 
attached,    ^itnoa  ▼.  Campbell^  314. 

8.  Dbbdo— Dblivbet— JoDOMBMT— Pbiobitt. — A  judgment  randarad  snbaa- 
quently  to  the  execution  of  a  deed  by  the  judgment  debtor,  bat  bafoco 
its  delivery,  hM  a  priority  over  such  deed.     Cfracent  v.  JZiosiJter,  808. 

8.   JUDOMBMTB    BT    DbFAULT— COLLATXBAI*  ATTACK— NOTIOB. — ^A  jad|pDailt 

by  default  in  a  condemnation  proceeding  in  which  the  defendant  was  per* 
sanally  served  with  process  Hv  days  before  tha  ratom  day  ia  not  sab- 
Jact  to  successful  attack  collaterally  on  the  ground  that  tha  atatnta 
requires  '* at  least  six  days*  notice."    Leonard  v.  Sparkif  646^ 

4.  JvDOMBNT  BT  DEFAULT,  What  Is  ADMrTTBD  BT.— Tho  general  mla  that  a 
default  is  an  admission  of  such  facts  only  as  sre  properly  alleged  in  tha 
petition  or  oomplaint  ia  subject  to  the  exception,  that  where,  in  a  fore- 
closure or  other  kiudred  proceeding,  a  defendant,  who  is  called  upon  to 
disclose  his  supposed  but  unknown  interest  in  the  subject  of  tha  action, 
makes  default  he  will  be  held  to  have  admitted  that  his  interest  therein 
is  subordinate  to  that  of  the  plaintiil     Lmooln  Ifai,  Bank  v.  Virffm,l4l» 

8.  A  JaDOMBKT  AoAiMffT  A  SuRviviiro  Pabthkr  Which  Hab  Not  Bbkn 
fiATisFiBD  does  not  bar  further  efforts  to  obtain  relief  sgaiuat  other 
wrongdoers.    BuueU  v.  MeCali,  807. 
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^  MSBOIK.->A  JvDOMDffT  AOAtNST  ▲  SUBVITIHO  PlBTKIBy  Ib  hvot  Of  th« 

repreMiitativd  of  the  deceased  partner  in  a  snit  for  an  aooonnUngt 
doea  not  oonatitnte  any  defense  to  any  snit  against  other  wroogdoen^ 
who,  by  intermeddling  with  the  property  and  assets  of  the  estate^  have 
rendered  themselves  liable  as  trnstees  de  son  (ori  for  the  wrong  done. 
Ihistea  ▼.  MeCail,  807. 

7.   MlBGIB. — ^A   JuSaMKHT    VCR    THl    COVYWRSIOV    OF    A    OHAim    DOM 

Not,  BnroRK  Its  SAnsrAcnoii,  change  the  title  to  the  property,  nor 
bar  an  action  against  any  other  wrongdoer.  RuneU  v,  MeOaU^  807* 
M»  AonoH  Against  IiiDXMiHTOR—ByiDBHOi. — In  an  action  by  »  d^ 
against  a  car  company  to  recover  the  amount  of  a  Judgment  againti 
such  city  in  an  action  for  personal  injury  caused  by  holes  in  tho  ttreot^ 
and  the  fact  that  the  rails  of  the  car  track  were  soTeral  inches  abov« 
the  surface  of  the  street*  of  which  action  notice  was  giren  to  the  oom> 
pany,  the  pleadings,  Terdict^  and  judgment,  but  not  the  teetimony,  ia 
the  first  action,  are  admissible  in  evidence.    8L  Joseph  t.  Unkm  B^f.  Cb.* 


9  Ebtotfsl  or  as  Aoaihsif  Im>BMNiTOX.^One  who  is  required  to  proteel 
another  from  liability  is  bound  by  the  result  of  litigation  to  which  snoh 
other  b  a  party,  provided  the  former  had  notice  of  such  litigation,  and 
an  opportunity  to  control  ita  proceedings.  8^  Joteph  ▼.  Union  Bg,  Oo,, 
fl28L 

lOl  AonoM  Against  iKDnrNiroB—EvisKiios.— In  an  action  by  a  city 
Ugaintt  a  oar  oompany  to  recover  the  amount  of  a  judgment  against  the 
miy  in  an  action,  notice  of  which  was  given  to  the  company,  for  per- 
sonal injuries,  resulting,  as  shown  by  the  record  of  that  action,  from 
holes  in  the  street*  and  the  fact  that  the  track  was  several  inches  above 
the  surface  of  the  street,  and  in  which  an  ordinance  providing  that  the 
oompany  should  lay  its  track  even  with  the  surface  of  the  street,  and 
keep  the  space  between  the  rails  in  repair,  was  introduced  in  evidence, 
evidence  is  admissible  to  show  that  the  company  laid,  kept,  and  main* 
iained  ita  tracks  in  compliance  with  the  ordinance,  and  the  record  in  the 
first  case,  though  admissible  in  evidence,  does  not  make  out  a  prima 
/aeie  case  in  favor  of  the  city  in  the  second  action,  if  such  record  fails 
to  show  any  breach  by  the  company  of  its  duty  under  such  ordinance. 
8L  Joseph  V.  Uniom  Ry,  Co.,  626. 

IL  Odmclusitbnsss  Against  Indemnitor. — A  judgment  in  an  action 
agsinst  a  city  for  injuries  resulting  from  defects  in  a  street  caused  by 
the  failure  of  s  oar  company,  which  is  notified  of  the  action,  to  com- 
ply with  an  ordinance  requiring  it  to  lay  its  tracks  on  a  level  with  the 
street,  and  keep  the  space  between  them  in  repair,  the  petition  alleging 
that  such  street  was  fnll  of  holes,  that  the  rails  of  the  track  were  several 
inohea  above  the  level  of  the  street,  and  that,  by  reason  thereof,  plain- 
tiff was  injured,  is  conclusive  in  an  action  by  the  city  against  the  car 
oompany  to  recover  the  amount  of  snch  judgment,  only  of  the  facta  that 
the  atreet  was  defective  as  charged,  and  that  by  reason  thereof  plaintiff 
soatained  damage  in  the  amount  recovered  by  such  judgments.  Sk  Joseph 
T.  Union  Bp.  Co.,  626. 

It.  GoNGLUsrvsNiss  OF  AS  A0AIN8T  Indkhnitor.— A  judgment  against  a 
party  indemnified  ia  conclunive  in  a  suit  against  his  indemnitor  only  as 
to  tiie  inctn  thereby  established.  The  estoppel  created  by  the  first 
Jndgment  cannot  be  extended  beyond  the  issues  necessarily  determined 
hj  it.    BL  Joseph  v.  Unkn  Bp.  Co.^  626. 
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18.  JuBOMiNT  Not  Bindino  nr  Subsxquxht  Action  Bk-iweii  Di 

AHTS,  Whin. — Wbere^  in  an  action  against  a  landowner  and  hia  mort- 
gagee to  enforoe  a  lien  on  the  premises  for  materials  furnished  for  the 
oonstmction  of  a  building  thereon,  neither  of  the  defendants  appears,  and 
a  personal  judgment  is  rendered  by  default  against  the  landlord  and  de> 
dared  to  be  paramount  to  the  lien  of  the  mortgage,  this  judgment,  in  the 
absence  of  proof  that  the  mortgagor  was  notified  to  assume  the  defense  of 
the  action,  binds  only  the  mortgagee  upon  the  issue  of  the  priority  d 
the  materialman's  lien,  and  cannot  be  introduced  as  evidence  of  such 
priority  in  a  subsequent  action  instituted  by  the  mortgagee,  after  aatii- 
fying  the  judgment,  to  recover  the  amount  paid  from  the  mortgagor  and 
his  sureties.     Pioneer  809,  etc  Co.  v.  BarUch,  511. 

14.  JvDGiaiHTB  Bbtond  ths  lasuKS,  No  EsTorrsL  bt. — A  judgment  entered 
by  a  court  outside  the  issues  submitted  to  its  determination,  stands 
upon  the  same  footing  as  one  dealing  with  a  subject  matter  which  Is  en* 
tiiely  foreign  to  its  jurisdiction,  and  is  therefore  a  nullity.  Lincoln  KaL 
Bank  ▼.  Virgin,  747, 

15.  JvDOMBHTS  AS  EaTOPPBi^— pHTBioiANS— Mai.practici.->A  judgment  by 
default  in  favor  of  a  physician  in  an  action  to  recover  for  his  services  does 
not  estop  the  latter  from  bringing  his  cross-action  for  malpractioe;  but 
if  the  patient  appears  in  such  suit  he  is  bound  to  present  all  his  defense^ 
and  the  judgment  therein  is  an  eetoppel  to  a  subsequent  action  fo^  mal* 
practice.    Lawmm  ▼.  Conawap,  17. 

16.  Rn  JiTDiOATA. — A  Dnisios  Upoh  a  CoMTnr  oy  a  Will  that  the  tes> 
tator  was  of  sound  and  disposing  mind  at  a  particular  time  is  con- 
clusive of  that  question  in  a  subsequent  controversy  between  the  same 
parties  in  which  the  same  issue  is  again  involved.    Sfy  v.  Hnni,  403. 

17.  Rn  Judicata:— A  Juuomxmt  From  Which  a  Right  of  Afpkal  Ezi8i» 
cannot  support  a  plea  of  rei  judicata.    Brown  v.  CdmpbeUt  314. 

18.  JODOMSNTB  OM  DsMU RBBit — ^Ri8  J uoiCATA.-- Final  judgment  on  demurrer 
to  a  petition  which  goes  to  the  merits  rendezs  the  whole  matter  rer 
judicata,    Connecticut  etc  Ine,  Co,  ▼.  Smith,  656. 

19.  A  JuDOMBirr  Bntbbbo  Upoh  an  Aokkkmbkt  oy  Counbkl  Against  ths 
Pbohibition  4Ur  His  Clisnt  will  be  vacated  upon  application  season* 
ably  made^  though  payment  of  such  judgment  has  aUo  l)een  made  t» 
such  counsel,  if  the  parties  can  be  placed  m  ctaiu  quo.  Daltom  v.  Watt 
End  etc  By.,  410. 

See  Apfkal,  16;  Dseds,  6;  Ehinsnt  DoMAiir,  2;  Bbtoppsl,  1;  Fbaudulxitf 
Corvstamces,  4,  8;  Homsstrad,  3,  6;  Husband  and  Wifb,  7;  Ihtbe- 
TSNTioN,  3;  Joint  Liability,  4»  ft;  Jusricis  or  thb  Pbaos;  LmrrA-^ 
TiONS  OF  Actions,  2;  Mbchaniob'  Lixns,  6;  Hxsgbb;  Pabijibuhip^ 
6^  7;  PLBADiNOf  4,  6;  TriaXi  4;  Sdwrtshif. 

JURISDICTION. 

L  Suits  AmcriNO  Propertt  in  Anoibxb  State.— Siu  tin  equity  may  b» 
maintained,  and  remedies  granted  which  effect  and  operate  upon  th» 
person  of  defendant^  and  not  upon  the  subject  matter  when  it  is  situated 
in  another  state  or  country,  but  the  parties  are  within  ths  jurisdiotiM^ 
of  the  court,  although  such  subject  matter  is  referred  to  in  the  deores^ 
and  the  defendant  is  ordered  to  do,  or  to  refrain  from  doing,  oertaim 
acts  towards  it,  and  it  is  thus  ultimately  but  indirectly  sflfootsd  fay  th» 
relief  granted.     Allen  ▼.  Budianan,  187* 


Index.  967 

IL  A  Statb  Mat  ExxRom  JuRisDicrnoii  Otsb  Nayioablb  Watsks  WmnN 
Ixa  LmiTB.  and  subject  persons  and  property  thereon  to  the  eivil  and 
eriminal  jurisdiction  of  its  courts,  in  the  absence  of  any  prohibition  in 
the  national  constitution  or  laws.     People  v.  Wtlch,  793. 

iL  OoMflTiTunoiVAL  Law. — An  act  of  Congress  declaring  that  every  per- 
son employed  on  any  steamboat  or  yessel,  by  whose  misconduct,  or 
negligence,  or  inattention  to  his  duties  on  such  yessel  the  life  of  any 
person  shall  be  destroyed,  shall  be  deemed  guilty  of  manslaughter,  is 
within  the  power  of  Congress,  under  the  grant  to  it  of  the  power  to 
regulate  commerce  with  foreign  nations  and  among  the  several  statee, 
and  the  grant  of  judicial  power  in  cases  of  admiralty  and  maritime 
Jurisdiction.    People  v.  WekK  793. 

4i  OoMSTiTUTiONAL  Law. — Thb  Powbr  TO  Rbgulatk  CoMMERCi  extendi 
to  the  persons  who  conduct  navigation,  as  well  as  to  the  instruments 
nsed,  and  the  courts  of  the  United  States  may  be  invested  by  Congress 
with  jurisdiction  over  ofifenses  committed  upon  the  waters  within  the 
ndmiralty  jurisdiction.     People  v.  Welch,  793. 

§•  C6]I8TITUTI0I^AL  LaW— JURISDICTION  OF  StATB  CoURTB,  WhKM  GxOLUDBD 

BT  THB  Aonox  of  CoHGRKsa — Wherever  it  is  within  the  power  of 
Congress  to  legislate,  it  is  competent  for  it  to  exclude  the  jurisdiction 
ol  the  state  courts  in  respect  to  all  subjects  over  which  legislative  action 
is  authorised.  To  exclude  the  jurisdiction  of  the  state  courts  over  mat- 
ters within  their  ordinary  jurisdictiou,  the  intention  of  Congress  to  exer- 
oiss  this  power  should  be  distinctly  manifested,  and  the  legislation  relied 
npon  should  be  clear  and  unambiguous.  There  must  be  express  words 
of  exclusion  or  a  manifest  repugnancy  to  the  exercise  of  state  authority 
over  the  subject.     People  ▼.  Welch,  793. 

C  Statx  axd  Fkdbral  Courts. — When  a  legal  right  arises,  and  the  state 
ooort  is  competent  to  administer  justice,  the  right  may  be  asserted  in 
that  court,  although  the  federal  court  may  have  jurisdiction  of  the  same 
question,  subject,  however,  to  the  proviso  that  there  is  no  law  limiting 
jurisdiction  to  the  federal  courts.     Haisler  v.  Oliver,  213. 

7a  Crduiial  Law — Jurisdiction  Concurrent  in  thk  Statb  and  National 
OOUSTB. — An  act  of  Congress  making  punishable  as  manslaughter  the 
oommission  on  vessels  of  certain  acts  already  constituting  that  crime  by 
the  common  law,  and  by  the  law  of  the  state,  does  not  exclude  the 
Jurisdiction  of  the  state  courts,  to  punish  the  offense  under  the  stato 
laws.  People  ▼.  Welch,  793. 
8ss  Aooovjns;  Criminal  Law,  2;  Justicxs  of  thr  Psacb;  8tatv» 

JURY  AND  JURORS. 
See  Trial,  6,  7,  10,  11. 

JUSTICE  OF  THB  PSACB. 
JpgTiOM*  Judgments — Jurisdiotion— Prxsumftioh.— If  the  facts  ionehing 
the  acquisition  of  jurisdiction  are  fully  disclosed,  judgments  of  justices 
of  the  peace,  so  far  as  collateral  attack  is  concerned,  are  regarded  no 
less  farorably  than  those  of  courts  having  more  extensire  powers.  Leot^ 
mrdY.Bparke,  6i6b 

LABORERS. 
See  BxBCUTioN,  1. 
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LACHBS.  ' 
LDIRATIOHt  Of  AcnoHfl^  1;  PATMin;  §• 

LAKES. 
See  Posuo  Lahm,  2;  WATXBii  6L 

LANDLORD  AND  TENANT. 
I*  RmAomra  nr  PoflunnoH  Aftbr  Combtkuotivx  Etictiov,  Ytwwwot  ov.^ 

▲  tenant  ie  not  obliged,  npon  the  ocearrenoe  of  the  first  negleet  off  dn^ 
OB  the  pert  of  the  Uodlord  which  jronld  joetify  a  enirendor  of  the 
praiiiiae%  to  eloot  immediately  between  an  abaudonment  and  a  roten- 
tion  of  the  poeeeMion.  Whether  his  omiaaion  to  aT&il  himeelf  of  bio 
light  to  mimnder  was  nnreasonable  nnder  the  cireumstanoeo  is  a  queo- 
tioB  for  tho  jnry.    MkineapoUg  Oihoperative  dk  ▼.  WWiammm.  473. 

%  TnrAinr  Nov  Iaaxlm  worn,  Rmt  After  Sitbrriidkb  oy  Prrmtom,  Whrh. 

▲  tenant^  who  ezeroiaes  an  option  which  his  lease  giree  him  to  cootinno 
his  tenanoy  after  the  expiration  of  the  term,  cannot  terminate  hia  tan- 
anoy*  at  his  mere  election,  before  the  end  of  the  year,  but  is  not  liaUe 
for  rent  aoeming  after  a  anrrender  of  the  premises  which  it  aeoapted 
by  the  landlord.     MinneajiolU  QhoperaUve  Co,  t.  WiUiamBon,  478L 

K  AcnoM  >OB  RntT^DKrsiiBRa  Nor  Inconsistrnt.— In  an  aetion  for  rant; 
an  answer  alleging  that  the  landlord  aooepted  the  tenant's  sorrendor  id 
the  prendsos  and  resnmed  possession,  and  also  that  the  tenant  aban- 
doned tho  preniiMS  bocanse  of  their  untenantable  oondition,  is  not  open 
to  the  objeotion  that  it  embodies  inconsistent  defensea.    MimmBegfolk 

See  Partition,  8. 

LARCENY. 

PoasMMW  ov  Stouv  Pboprrtt  as  Evidrnos  or  OuiLT.^Ilie  lata  poaaas 
aioa  of  stolen  property  alone  is  not  safficient  to  sustain  a  Tordiot  of 
gttilt  of  larceny,  bnt  it  is  a  circumstance  tending  to  show  gnilU    An  i»- 
atmetion  embodying  this  proposition  is  not  open  to  tho  objection  that 
it  ohargea  npon  matters  of  fact.    State  ▼•  Dancan,  888u 

LEASE. 
See  Paetitioh,  2;  Partnrr8hiF9  2. 

LBOISLATURE. 
See  Statutes;  Taxes. 

LETTERS. 
See  GoiiT&ACTa,  9;  EviOEiro%  7* 

LEVY. 
See  ExRcuTioH. 

LEX  FORL 
See  CoRFLior  of  Laws^  L 

LEX  LOCL 
See  CoMTRAcn,  8L 
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UBEL. 

i«  IkruBD  Mauoi.— Bvery  willfal  and  anauthorued  pablioation,  Impni* 
ing  to  a  merobant  or  boainaaa  man  oondnet  which  is  injnrioiu  to  hia 
oharaoter  and  standing  as  a  merehant  or  business  man,  is  a  libe^  and 
implies  malios^  MUeheil  y.  BradUrta  Co.^  592. 
S.  Bt  Mkrgavtilb  Agsvot.— a  false  and  voluntary  publication  by  a 
oommeroial  agency  that  a  buaiueas  firm  has  assigned,  sent  to  all  the 
snbsoribers  of  such  agency  regardless  of  their  location  or  interest  in  the 
financial  standing  of  the  firm,  is  not  priirileged,  though  published  with* 
out  malice;  especially  when  such  agency  is  requested  to  retract  the 
atatement  and  refuses  to  do  sa    Mitchell  t.  Bixuislreet  Co.,  592. 

JL  Stidxbob  of  lioaa  of  Cumou  as  an  element  of  damage  after  a  libel* 
ons  publication  by  a  mercantile  agency  is  admissible  under  an  allega- 
tion in  the  petition  that  "the  publication  is  a  libel  on  plaintiffs'  good 
name  and  oroditi  and  that  by  reason  thereof  they  were  forced  to  suspend 
hnsiness  to  their  damage"  in  a  designated  amount.  Mitchell  t.  Brad' 
sCratf  Ob.,  598L 

4i  BviJ>SHOi.— In  an  action  against  a  mercantile  agency  for  a  libeloos 
publication,  aridenoo  is  admiesible  by  its  subscribers  who  are  also 
areditcrs  d  plaintiff  to  show  the  fact  of  publication,  when  the  answer 
admits  that  if  mad%  such  publication  was  in  the  usual  coarse  of  business* 
Mitchell  ▼*  Bradtirmt  Ckk,  592. 

••  W<MU)a  OHaRonio  Ih80LTsnot»Actionablb  Psr  Sb.— A  false  publica- 
tion by  a  mercantile  agency  that  a  bneiness  firm  has  assigned  is  action- 
aUa  jMr  m^  and  malioe  ia  implied  therefrom.  Mitchell  ▼.  Bmdstreet  Co,, 
092. 

IL  CBASonro  Ihsolvbhot— Damaoss.— In  an  action  of  libel  against  a 
mercantile  agency  for  a  false  publication  that  a  business  firm  has  as- 
signady  it  Is  entitled  to  recoTcr  large  damages  upon  proof  of  the  falsity 
d  the  publication,  and  that  it  was  doing  a  large  and  lucrative  business, 
principally  upon  credit,  and  that  the  publication  compelled  it  to  retire 
therefrom,  and  almost  entirely  destroyed  its  credit.    Mitchell  r.  Brad* 

7.  SraoiAL  Dam Aon  when  claimed  in  an  action  for  libel  must  be  alleged 
and  proved  as  in  any  other  case.    Mitchell  ▼.  Bradatreet  Co,^  592. 

9,  DiRiomfO  VaBDiOT. — If,  in  an  action  for  libel,  the  publication  in  ^Us* 
puto  sent  out  by  a  mercantile  agency  is  libelous  per  #«  as  to  all  other 
persons  to  whom  it  is  sent,  except  as  to  creditors  of  the  plaintiff  the 
jury  is  properly  instructed  to  find  for  the  plaintiff.  The  only  question 
for  consideration  is  the  amount  of  damagea  that  plaintiff  is  entitled  to 
reoover.    Mitchell  ▼.  Braditrtet  Co,,  592. 

Sea  Apf£AL,*2;  Munioifal  GoBPOKATioHfl^  i» 

LICENSB. 

L  LiCDitK  TO  OoouPT  Lavs^  Not  BiNDiNa  cm  PoBCRAsn  Wimr.^A 
license  to  a  railroad  company  to  enter  and  occupy  land  ia  a  protection 
for  any  acts  done  under  it,  but  a  sale  of  the  land  constitutes  a  reroca- 
l&m  of  the  license^  and  the  vendee  is  entitled  immediately  after  the 
transfer  to  bring  his  action  to  recofcr  poesession  of  the  strip  so  ooen- 
pied.     Kremmr  v.  Chkago  etc.  By.  Cb.,  468. 

ft  Bailboad  Companibb  Oocuptibo  Laxd  Umdbb  Liobhsb,  Whbb  Dbbmbd 
TkBBPAflBBBS. — ^The  entry  and  occupation  of  land  by  a  railroad,  and  tha 
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oOMtrnction  of  lia  road,  ander  *  license  from  the  landowner,  does  bo^ 

operate  as  an  appropriation  of  the  land  so  occnpiod,  nor  diToet  the  titlo 

of  the  landowner.    That  title  passes  to  a  purchaser  of  the  premiaea,  and 

as  to  him  the  railroad  oompany  is  a  naked  trespasser.    JCurmer  ▼•  CM^ 

wgo  de.  By.  Co.^  46& 

See  Railroads^  6. 

LIENS. 

L  A  LiBH  Gah  OnmuLLT  Bk  Chbatsd  Oklt  btthb  Owrbb  am  VwarEaxw 
or  by  some  person  by  him  authorised.  Hence,  one  having  posseesioik 
of  a  horse  under  an  agreement  to  purchase  by  which  ihe  Tendor  retain* 
title  until  such  payment  is  made,  cannot,  as  against  the  Tendor*  areata 
a  lien  for  its  board,  and  care.     Lcnoe  v.  WooeU^  SiOl. 

8.  Lnoi  or  Stablb-kbxpkb  for  the  board  and  keeping  of  horses  intrusted  to* 
him  does  not  exist  when  the  person  making  the  contract  for  soefa  board 
and  care  is  not  the  owner,  though  the  statute  declares  that  livary  or 
boarding  or  feed  stable  proprietors,  and  persons  pasturing  horses  or 
stook  have  a  lien  dependent  on  possession  for  their  compensation  i» 
earing  for,  boarding,  feeding,  or  pasturing  such  horses  or  stock.  The 
rule  of  ooMol  tmpior  applies  against  the  lien  claimant.    Lowe  v.  Woods, 

aoi. 

Boo  Attaohmbht,  1;  Bobds;  Chattbl  Mobtgagbs;  Dbedb,  7;  £xBcirno5» 

0;  iBMKBBPBBfli  2;  MeOHAMIOB*  LiBMS;  VbMDOB  and  FaBCHASBB,  17»  1& 

UMITATIONS  OP  ACTIONS. 

L  L1MITATIOH8  or  AonoNS—EFFBCT  or  Lapsb  or  Timb. — A  plaintiff's  right 
«   to  avail  himself  of  a  legal  remedy  is  not  impaired  merely  by  inaction 
or  delay  in  seeking  that  remedy.     Kremer  v.  Chicago  eic  Ry.  Co.,  46&. 

S.  Statute  or  Liiiitations  in  an  Actiok  to  Subjkci  Propbett  Fraudu- 
LBNTLY  CoMVBTBD  to  the  payment  of  plaintiff's  judgment  does  not 
begin  to  run  at  the  date  of  such  conveyance,  but  only  on  the  recovery 
of  the  judgment,  because,  uutil  it  was  obtained,  plaintiff  had  no  oanso 
of  action.     Brown  v.  Campbell,  314. 

iL  Fraud. — ^In  oases  of  fraud  the  bar  of  the  statute  of  limitations  begins  to 
run  only  from  the  date  of  the  discovery  of  the  fraud.  ConneeUaU  etCm 
Ins.  Co.  V.  Smith,  656. 

4.  Kbw  Pbomibb. — A  receipt  stating  that  the  person  signing  it  had,  at 
various  times,  received  of  another  person,  de;sigriated  therein,  a  sum  of 
money  also  designated,  "  which  is  hereby  acknowledged,"  is  an  unqnali* 
fied  acknowledgment  of  the  debt  um  existing,  and  therefore  constitutea 
a  new  promise  sufficient  to  take  the  debt  out  of  the  statute  of  limita- 
tions.     Custy  V.  Donlan,  419. 

f.  A  Nbw  Pbomisb  is  implied  from  a  general  unqualified  toknowledgmeat 
of  a  debt.    Cu9iy  v.  Donlan,  419. 

See  TRUirra»  7. 

LODGERS. 
See  Ikmkbbfbbb. 

MALICK 
See  LiBBi^  1,  ft. 
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MALICIOUS  PROSECUTION. 

1.  Probable  Causb— Burdsh  or  Proof.— If  on«  accaaed  of  erf  dm  ii  dit» 

charged  by  the  examining  magistrate  and  brings  an  action  for  malioioiua 
proeecvtion  against  the  prosecutor  the  burden  of  proving  probable  caua*- 
ia  on  the  latter.     BarluglU  y,  Tammany,  853. 

2.  Maugb  AMD  Pbobablb  Causs  Whkn  QoEsnoN  V0&  JuRT.— If  in  aa 

action  for  malicions  prosecution  plaintiff's  evidence  shows  malice  and 
want  of  probable  cause,  while  defendant's  evidence  shows  directly  the- 
oontrary,  the  jurymen  are  the  sole  judges  of  the  credibility  to  bo^ 
attached  to  the  evidence  as  introduced,  and  they  should  be  so  in* 
structed  'by  the  court.     Barhight  v.  Tammany^  853. 

8.  Abyiob  of  Counsxl  which  constitutes  a  defense  to  an  action  for  malicioua 
prosecution  must  rest  on  an  honest  and  full  presentation  to  counsel  of 
all  the  facta  within  the  knowledge  of  the  prosecutor,  or  which  he  has. 
reasonabla  ground  for  believing  he  ia  able  to  prove.  An  incomplete  and 
nnfair  statement  warrants  an  inference  that  the  advice  was  sought  as  a. 
mere  cover  for  the  prosecution,  and  an  opinion  based  on  such  statement- 
la  an  unsatisfactory  reply  to  evidence  of  malice  and  want  of  probable- 
eause.     Barhight  y,  Tammany^  853. 

4i  Legal  Adticb  as  Dkfsnsk. — Legal  advice  sought*  received,  and  acted 
upon,  after  a  truthful  and  fair  statement  of  the  facts  as  understood  by 
the  prosecutor,  is  a  defense  to  an  action  for  malicious  prosecution.  It 
ia  available  when  the  plaintiff  has  made  ^prima/acie  case  of  malice  and 
want  of  probable  cause,  but  it  is  an  affirmative  defense,  and  the  burdea 
of  proving  it  ia  on  the  defendant,     barhight  v.  Tammany,  853. 

ft.  AhYtcm  OF  CoUMSRL  AS  Dkfeissb. — Any  evasiou  or  concealment  by  the- 
prosecutor  in  his  statement  of  the  case  to  his  counsel  upou  which  th» 
prosecution  is  founded,  or  any  failure  on  his  part  to  make  a  fall  dis- 
closure of  the  facta  within  his  knowledge  concerning  it»  deprives  hiok 
of  the  protection  which  legal  advice  founded  upon  an  honest,  fair,  and 
full  presentation  of  the  case  affords  when  be  ia  sued  for  maliciouti  prose- 
cution.   Barhight  v.  Tammany,  853. 

MALPRACTICEL 
8m  Jddombkts,  15;  Phtsiciams  Ami}  SuRciEONa,  6;  Witnsb8E8,  7. 

MANSLAUGHTER. 
See  Homicide,  1,  7* 

MANUFACTURING  OORPORATIONa 

Xlbotrio  Companies  Deemed  to  bx. — A  corporation  engaged  in  generating^ 
atoring,  transmitting,  and  selling  electricity  is  a  manufacturing  cor* 
poration  within  the  purview  of  the  section  of  the  Alabama  code  (1566^ 
which  authorizes  the  consolidation  of  corporations  of  that  character* 
Begg*  v.  Bklkon  EUetiic  etc  Co.,  94. 

See  Corporations^  9. 

MARRIAGE  AND  DIVORCEL 

1«  SovFiomior  w  Complaint  m  Divorob— 8uEPLU8AOE.*-If  a  oomplaint 
in  an  action  for  divorce  atating  a  good  cause  of  action  sustained  by  th* 
•ridenoe^  also  contains  additional  matter  which ,  makes  it  inconsistent 
la  its  terms^  and  therefore  demurrable^  it  should  be  amended  by  atrik* 
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Ing  out  tneli  Inconslsteat  mattar  m  snrplnngOy  and  Qiereapon  %  iSwi 
should  be  decraad.    HeUbrtm  t.  HeUbrom,  846. 

SL  Cbubltt — EvxDBMCX  TO  SUSTAIN. — ^A  oompUint  in  an  aotion  for  difcret 
by  a  hnsband  against  his  wife  for  cruel  and  barbarone  treatment  is 
Bostained  by  her  admissions  on  cross-examination  that  she  broke  ihm 
glass  door  of  her  hnsband's  store,  interfered  with  hie  enstomen^  broke 
dishes  rnd  threw  them  downstairs,  threw  hot  water  on  the  hired  gizl* 
and  on  two  ocoasions,  when  her  stepsons  complained  of  dinner,  bronght 
in  slop  and  threw  it  on  the  table.     HeUbron  t.  Hei&ront  845. 

3w  AuMONT— PiNDXMTi  LiTB.— An  order  of  the  courc  of  quarter  seisfiosie 
in  an  action  for  divorce  requiring  the  libelant  to  pay  for  the  support 
of  his  wife,  does  not  prevent  the  court  of  common  pleas  from  deeree- 
ing  alimony  ^pendente  Hie.  Both  orders  may  run  concurrently  daring 
the  pendency  of  the  proceedings,  but  when  the  common  pleas  has 
awarded  a  divorce,  with  or  without  alimony,  the  jurisdiction  d  the 
quarter  sessions  ends.    ffeUbrem  ▼.  HtUbron,  845. 

4i  AuMOVT. — Under  a  petition  for  alimony  pendenie  lUet  the  ooart  in  dls- 
missing  the  aotion,  cannot  require  alimony  to  be  paid  until  the  farther 
order  ef  the  court.  The  order  must  be  limited  to  the  pendenoiy  el  the 
■nit    B^Ubrm  v.  Beiibnm,  845. 

MABRIED  WOMEN. 
-See  HuBsaiiD  and  WmL 

MASTER  AKD  SERVANT. 

1.  Rblation  of,  Whkn  Exut&^A  teamster  hired  to  haul  ooal  in  hk 
own  wagon  for  a  fuel  company  occupies  the  position  ef  a  servant^  when 
he  represents  the  company  in  all  the  details  of  the  work  assigned  to 
him,  and  is  subject  to  its  control  as  long  as  his  employment  continuec 
Under  such  circumstances,  it  is  immaterial  that  he  is  paid  for  hie  work 
by  the  load,  and  not  by  the  day  or  hour.  Gofers  r.  Pioneer  Fuel  Oo^ 
564. 

S,  Teamstbb,  Whbn  AoTiKoWrrtfnr  thb  Sgopb  or  His  Dutibb.— When 
a  teamster,  hired  to  haul  ooal  for  a  fuel  company,  has  the  cover  of  a 
ooal-hole  in  a  sidewalk  removed  for  the  purpose  of  delivering  a  load  of 
eoal,  it  is  one  of  his  duties,  as  a  servant  of  the  company,  to  see  that  the 
cover  is  securely  replaced,  or  the  hole  otherwise  protected  until  the  wy 
cupaut  of  the  premises  can  attend  to  the  matter,  and  if,  owing  to  his 
failure  to  perform  that  duty  properly,  the  cover  gives  way  under  a 
person  using  the  sidewalk,  the  company  is  liable  for  the  injuries  thereby 
sustained.     Walere  v.  Pioneer  Fuel  Co,,  564. 

1.  Who  Occupy  Rblation  op.— The  attendants  at  a  bath-house,  if  selected 
and  subject  to  be  discharged  by  the  owner,  and  performing  services  for 
him  in  keeping  the  bathrooms  and  the  adjacent  halls  dean,  comfortably 
and  properly  heated,  are  his  servants,  for  whose  eonduet  or  negligence 
he  is  answerable  to  his  patrons,  though  they,  and  not  he,  pay  such  ai> 
tendants  all  the  compensation  they  receive^  and  the  attendants  when 
performing  services  for  patrons  are  under  their*  immediate  control. 
Oakiee  v.  Bard,  286. 

C  Tbb  Patmbnt  OB  Pbomisb  op  Waobs  Is  Not  BibbntiaIi  to  the  exist- 
ence of  the  relation  of  master  and  servant.    Cfainee  t.  Bard,  880. 

fl.  SooPB  OP  Employ MBNT—QoBsnoN  op  Fact.— Whether  or  not  tlie  eel 
ef  a  servant  for  which  it  is  sought  in  a  particular  case  tb  held  the 
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%iasfter  liable  wm  done  in  the  exeontion  tA  tlie  niMter'a  bnsineM  withi& 
ih«  aoope  of  th«  amploymenl  is  in  most  cues  a  question  of  faot. 
RIkkk  ▼.  WaUer.  861. 

C  06uBU  OF  Emflotmsht-^Dbtiation  bt  Sbbtaut— Liability  or  Has* 
nuw^A  farm  laborer  who^  ander  orders  from  his  master,  proceeds  with 
a  team  and  wagon  to  a  brewery  some  distance  from  the  farm  and  pro- 
cures a  load  of  manure  withoat  any  dtreotions  from  his  master  as  to- 
tbe  route  to  be  taken  in  going  or  coming,  and  who  in  returning  doTiatea 
from  the  usual  route  and  stops  to  attend  to  business  of  his  own,  leaving 
the  team  unhitched  in  the  highway,  is  still  acting  iu  the  execution  of 
the  master's  business  and  within  the  scope  of  his  enployment  so  as  to 
make  the  master  liable  for  injury  to  the  property  or  person  of  a  third 
party,  oansed  by  the  running  away  of  the  team  while  the  servant  is  thua 
engaged  in  the  transaction  of  his  own  business.     Ritrhk  v.  Waller,  861. 

7.  Dbviation  bt  Sbbtaht— Liability  or  Mastxr— Quxstiox  oy  Law  or 
Fact. — Li  most  cases  when  the  question  of  the  master's  responsibility 
turns  principally  upon  the  mere  extent  of  deviation  by  the  servant 
from  the  strict  course  of  his  employment  or  duty,  such  question  is  gen* 
erally  one  of  faot  and  not  of  law,  and  must  depend  upon  the  extent 
of  deviation  and  all  the  attendant  circumstanced.  When  the  deviation 
is  slight  and  not  unusual  the  court  may,  as  a  matter  of  law,  deter- 
mine that  the  servant  was  still  executing  his  master's  business,  or  if  the 
deviation  is  very  marked  and  unusual  the  court  in  like  manner  may 
determine  that  the  servant  was  not  on  the  master's  business  but  on  his 
own,  relieving  the  master  from  liability.  Cases  falling  between  these 
extremes  are  regarded  as  involving  merely  a  question  of  fact  to  be  left 
to  the  jury  or  other  trier  of  these  questions.     Ritchie  v.  Waller,  861. 

C  Dbyiatioh  by  8XRTA1IT  From  Coubsb  or  En  PLC YMXBT— Liability  of 
Mastbb. — In  cases  of  deviation,  a  mere  departure  by  the  servant  from 
the  strict  course  of  his  duty,  even  for  a  purpose  of  his  own,  does  not 
in  and  of  itself  constitute  such  a  departure  from  the  master's  business 
M  to  relieve  him  of  responsibility.     Ritchie  v.  WaUcr,  361. 

9.  DxYiATioH  OF  Sbryant  From  Coorsb  or  Employment— Li ABTLnr  or 

9  MAffiXR.— If  a  servant,  while  deviating  from  the  strict  line  of  his  em- 
ployment, is  really  engaged  in  the  execution  of  the  master's  business  it 
is  immaterial  that  he  joins  with  this  some  private  business  or  purpose 
of  his  own,  and  the  master  is  still  liable,  but  if  the  servant,  during  such 
deviation,  is  on  a  frolic  of  his  own,  without  beiug  at  all  on  his  master's 
business,  the  latter  is  not  liable.     Ritchie  v.  Waller,  361. 

IOL    DaMAGBS   FOR    THB   WrONGYUL     I>ISCHARaB   BY  AM   EMPLOYER   OF  AN 

Emfloyer  before  the  contract  of  service  has  terminated  are,  if  an 
action  is  brought  after  the  expiration  of  the  term  specified  in  the  con* 
tract,  presumed  to  be  the  contract  price,  and  the  burden  is  upon  the 
defendant  to  rebut  this  presumption  by  proof  that  the  damages  sustained 
were  actually  less.     Oatee  v.  School  District,  249. 

11.  The  Damages  Rxcoyxrablb  for  thb  Wrongfol  Discharob  of  an 
Employbb  cannot  be  reduced  by  showing  that  because  of  such  dis- 
•barge  he  removed  to  another  part  of  the  country,  where  the  living 
•xpenses  of  himself  and  family  were  less  than  in  the  locality  where  he 
had  been  employed.     Oatee  v.  School  DUtHct,  249. 

IS.  Thb  Damages  Rboovbrablb  for  a  Wrongful  Discharob  of  an  em- 
ployee may  be  reduced  by  proving  that,  after  such  discharge,  he  per- 
formed work  on  his  own  aooount,  in  his  own  business,  incompatible 
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wiih  tli«  performanoo  of  the  service  etipnlated  to  be  performed  In  tte 
Tiolated  contrmot     OaU9  ▼.  School  Disiriei,  249. 

IS.  Thi  Dutib  Wbioh  ak  Emplotkb  Own  to  his  employeee  ere  to  for* 
nuh  sniuble  machiaery  and  applianoee  by  which  the  eenrioa  ia  to  he 
performed,  and  to  keep  them  in  order,  to  exeroiae  ordinary  eare  in  the 
■election  and  retention  of  oompetent  eervante  to  properly  eondnot  Uie 
LosineM  in  which  the  eervant  is  employed,  and  to  make  anch  provisioa 
for  the  safety  of  the  employees  as  will  reasonably  protect  them  against 
the  dangers  inoident  to  their  employment.  Elltdge  ▼•  Natkmal  Gi§  de, 
Rff,  Okt  290. 

14  DAVOBBOim  Plaob  nr  Which  to  Work.— If  a  workman  ta  pot  to  work 
alongside  a  cliff  or  enbankment  of  stone  which  he  belioTea  to  be  solid 
and  secure,  bat  which  the  foreman  knows  to  be  insecure  and  danfcer- 
oos,  and  injory  is  suffered  by  the  workman,  the  master  is  answerable 
because  it  is  his  duty  to  furnish  his  employees  a  reasonably  safe  place 
in  which  to  work.    EUedge  ▼.  Nalional  CUy  etc  Ry,  Ooi.,  290. 

IS.  NiouoaNOB — FsLLOW'SKRVANTB. — A  master  is  not  liable  for  an  injnzy 
inflicted  upon  a  serrant  through  the  negligence  of  a  feUow-servant; 
Alabama  ef&  R,  R.  Co,  ▼.  Carroll,  163. 

Itt.  KBQLioaMOB — Fkllow-bibyaiits.— Gsr  inspectors  and  trainmen  an  fal- 
low-serTsnts.     Alabama  etc  R,  R.  Co.  t.  Carroll^  16S. 

17.  A  MAffTCR  Is  Not  RaflroNsiBLB  for  thr  Nboliobhcr  or  Hn  8ara> 
xiOR  Srrvant  in  giving  orders  whereby  injury  is  sustained  by  an  in- 
ferior serrant.     Moody  r,  Hamilton  Mfg,  Co.,  890. 

ISi  ViOR-PRiHCiPAL.-~If  a  master  owes  a  duty  to  his  senrants,  and  deputes 
the  performanoe  of  that  duty  to  another  servant^  then  the  latter  is 
the  representatiTe  of  the  master,  who  is  chargeable  with  his  knowledge^ 
and  his  negligence  in  not  performing  such  duty  to  another  empkvyee  or 
serrant  is  the  negligence  of  the  master,  for  which  ha  is  anawerabla. 
WMgt  ▼.  National  CUy  etc  Ry.  Co.,  290. 

See  EviDRROi,  9;  PosrorriGn^  8L 

MATERIALMEN. 
See  Mrchanics*  Lisas,  S.  e 

MAYOR. 
See  MuRicirAL  CoapoRinoira,  8L 

MECHANICS'  LIENa 

1.  IvrAHTS,  Lands  or.  Nor  Subjrgt  to  Mighahio's  Lirk.— There  can  be  no 

mechanic's  lien  on  the  lands  of  a  minor  whether  he  represents  himself  to 
be  of  full  age  or  not,  and  if  a  materialman  bases  his  claims  upon  the  rak* 
ification  of  a  contract  out  of  which  a  lien  might  arise,  he  must  prore 
that  the  landowner  has  intentionally  acknowledged  the  obligation  of 
the  contract,  after  the  attainment  of  his  majority.  To  establish  such  a 
ratifioatiou,  it  b  not  sufficient  to  show  that  he  hns  retained  the  property 
and  collected  the  rents  therefrom.     Bloomer  ▼•  Ndan^  690. 

2.  Thr  Dssoriftion  or  a  Building  in  the  notice  of  a  mechanic's  lien  is 

sufficient  if  it  enables  a  person  familiar  with  the  locality  to  identify  the 
building  as  the  only  one  corresponding  with  such  description.     Hugkm 
T.  Torgernon^  105. 
S.  NoncR  or  Lisn — Error  tn  thr  Namr  or  thr  Owitrr. — ^Tha  descrip- 
tion of  a  building  in  the  notice  of  a  mechanic's  lien  is  not  rendered 
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insufficient  by  fh«  fact  that  the  baQding  ii  atated  to  be  the  propertj 
of  a  person  who  was  no  longer  aliTo  when  the  notice  was  filed.  J7tryAet 
▼.  Torgeraon,  105. 
4.  ARCHTTB0I8,  When  Within  thx  PBOTKcmoir  ov  TBI  Statutb.— An 
architect  who  prepares  the  drawings,  plans,  and  specifications  for  a 
building,  and  superintends  the  erection  thereof,  is  within  the  protec- 
tion of  a  statute  which  creates  a  lien  in  favor  of  **  every  mechanic,  or 
other  person  who  shall  do  or  perform  any  work  or  labcw  upon  .  •  •  • 
any  building,  or  improvement  on  land."    Hughea  v.  TorQtraon^  105. 

6.  Matkbialman   Must  Phoyb  Contbact  With  Lam  down  bb.^To  en* 

title  a  materialman  to  recover  under  the  provisions  of  the  mechanic's 
lien  laws,  it  is  not  enough  to  prove  the  furnishing  of  the  material  for 
which  the  lien  is  claimed,  and  the  due  filing  of  the  verified  account 
thereof.  He  must  also  show  that  the  material  was  furnished  in  pursu* 
ance  of  an  agreement,  express  or  implied,  with  the  owner  or  his  agent. 
Bloomer  ▼.  Nolan,  690. 
4.  Suns  TO  £rtobob— NbcbssabV  Pabtibs  DirBBDAifT.— Judgment  for 
the  plaintiff  in  a  suit  to  enforce  a  mechanic's  lien  must  be  reversed 
for  want  of  the  necessary  parties  defendant,  if  the  only  defendant  in 
the  suit  was  the  administrator  of  a  deceased  owner  of  the  property 
snbject  to  the  lien.    Hug&e$  v.  Torgerton^  106. 

7.  Mbohanics'  Libms — Partibs— Plbadino.— In  an  action  to  enforce  a  me* 

ohanio's  lien  against  the  property  of  an  insolvent  owner,  a  complaint 
merely  alleging  that  a  third  person,  not  described  as  assignee  of  the 
Insolvent,  has,  or  claims,  some  interest  in  the  property,  must  be  inter* 
preted  as  directed  against  such  assignee's  interest  in  his  personal  capac* 
ity,  and  is  uot  sufficient  to  make  the  insolvent  estate  a  party  to  the 
aotion.    QtiiAff  t.  Slipper^  899. 

Sae  AfnaiiMBMT  rom  thb  Bbmbfit  ot  Crbditobb;  brjuironoiry  2}  Jvdo* 

MBNTB,  13b 

MEMORANDUM. 
See  Vbmdob  and  Pubchasbb,  9-12. 

MENTAL  ANGUISH. 
Sea  Damaobs,  1;  Tblbgbaph  Ck>MPAinBa. 

MERCANTILE  AGENCIES. 
SeeLiBBL,  2-6. 

MERGER. 

A  JuDOMBBT  AoAiNsr  Obb  OV  Sbybbal  Joint  Dkbtobs  Mbbobs  the  origi* 
sal  debt  into  the  higher  security  of  the  judgment,  and  no  action  can 
ihoreafter  be  maintained  against  any  of  the  other  debtors,  even  though 
no  satisfaction  is  received  over  the  judgment.    Buuell  v.  McCaU,  807. 

See  JuDGUENTB,  6^  7. 

MINORa 
See  Ikvamtb. 

MISDEMEANORS. 
See  Statutes,  6. 
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MISFEASANCBS. 
Sm  Omcsiu,  1»  S. 

MORXGAGfiS. 

L  RuOTB  Of. — ^If  the  noto  Mcared  by  a  mortgag*  of  obatiels  k  fullj 
iafied,  but  lubaeqaently  th«  mortgagor  procures  a  new  loan  off  the  inori. 
gage  and  reiMaes  the  note  and  redeliven  the  mortgage  to^im  with  an 
oral  agreement  that  all  the  written  pririleges  and  powers  oontained  in 
the  mortgage  shall  be  rerired  for  the  parpoee  of  eecnring  this  loAn;  this 
transaction  does  not  Yest  in  the  mortgagee  any  title  to  the  goods  mort- 
gaged, there  being  no  delivery  of  snch  goods  to  him.  Especially  is 
this  tnie  where  the  second  loan  is  for  a  different  amount  from  the  firs^ 
and  the  mortgage  was  executed  both  by  the  mortgagor  and  his  wife^ 
and  the  oral  agreement  was  made  by  him  alone.    DomgUu  t.  8tet9on^  44S. 

&  MosraiOB  TO  SaouRB  DinriiUMT  Norn — PAioiims8.^An  assigument 
to  different  persons  of  notes  secured  ly  the  same  mortgage,  Imt  made 
payable  at  different  dates^  either  with  or  without  an  accompanying 
assigument  of  the  mortgage,  does  not  entitle  the  holder  of  the  note  first 
ooming  doe  to  any  prior  right  to  the  proceeds  of  a  foredosure  sale  of  the 
mortgaged  premises.  On  the  contrary,  all  the  assignees  are  entitled  to 
share  pro  rata  in  the  prooeeds  of  the  mortgaged  premises.  Finti  SaL 
Bamk  y,  AndrtwB^  885. 

tw  SnpuLATiOH  FOR  Attornbtb'  Fbis  IT  SuiT  Li  Brodout,  Btfrct  or — 
The  mere  bringing  of  a  suit  on  a  mortgage  contract  does  not,  without 
further  proof,  authorise  the  recovery  of  attorneys'  fees  which  the  mort- 
gagor has  stipulated  to  pay  in  the  event  of  the  daims  being  piaoed  in 
the  hands  of  an  attorney  for  collection.  Such  fees  cannot  be  reoovered 
if  the  debt  is  paid  before  suit  is  brought.    Bcyd  v.  ./bjies,  100. 

i.  AmoKMRNT  ov  A  MoRTOAO%  in  Order  to  transfer  the  entire  legal  and 
equitable  interest  of  the  mortgagee,  must  be  by  deed  containing  snch 
words  of  grant  as  show  an  intention  of  the  parties  to  make  a  complete 
transfer.  When  a  formal  assignment  is  thus  made,  and  the  bond,  note, 
or  other  evidence  of  the  debt  is  assigned  and  delivered,  the  assignee  is 
invested  not  only  with  the  legal  title  but  also  with  any  power  of  sale 
contained  in  the  mortgage.     Lanier  v.  Mcintosh,  67U. 

S.  Uquitablr  Absiommbnt. — A  sale  of  mortgaged  premises,  which  is  in* 
effective  on  account  of  defects  in  the  execution  of  the  power,  operates 
as  an  equitable  assignment  of  the  mortgage  to  a  purchaser  if  he  pays  the 
purchase  money  in  good  faith,  and  it  is  applied  to  the  satisfaction  of  Uie 
mortgage  debt.    Lanier  v.  Aiclntothf  676.  « 

tt  ESquitablb  Absionhbnt. — The  mere  assignment  of  the  mortgage  debt 
carries  with  it  the  mortgage  as  an  incident,  and  may  be  enforced  by 
the  assignee  in  his  own  name,  and  an  equitable  asBignment  is  declared 
and  enforced,  by  way  of  subrogation,  whenever  right  and  justice  require 
it.     Lanier  v.  Mclntoth,  676. 

7.  FoRBCLOsaBB — Outstanding  Tttlb— Ejbctmbnt. — A  mere  right  of  le- 
demption  in  a  third  person  after  foreclosure  of  a  mortgage  is  not  such 
an  outstanding  title  as  defeats  a  recovery  in  ejectment.  The  outstand- 
ing title  in  such  case  must  be  such  a  one  as  the  owner  thereof  could 
recover  on  if  he  were  asserting  it  in  an  action.    Lanier  v.  MclHtoth,  676. 

%,  Dbbbotivb  Salb  Undbr  PowBR^Enriccr  ov  oh  PaRCHisBR. — ^A  sale  and 
oonveyanoe  of  mortgaged  p<-emises,  by  a  mortgagee  or  trustee  acting 
under  a  power,  though  defectively  executed,  panes  the  legal  title  and 
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estate  to  the  pnrohaser  inbjeot  to  tbe  riglit  of  redemption.  In  inch 
case  the  title  passes  bj  a  conveyance  of  the  property  by  the  person 
holding  such  title.     LatAer  v.  Mcintosh,  676. 

fl  DswEOtrrR  Forbolosuilb  Salb — Sstoppu*  to  Attack. — A  mortgagor 
who  accepts  the  snrpine  arising .  from  a  defective  foreclosure  side  of 
mortgaged  land,  and  contracts  with  the  purchaser  for  him  to  hold  the 
title  as  security  for  the  money  advanced  and  to  reconvey  upon  being 
reimbursed  therefor,  is  estopped  from  attacking  the  validity  of  the  sale* 
^iijer  V.  Mcintosh,  676. 

10.  DiFXcnvK  Fobbclqsubk-^Rkials.— Entry  of  record  of  satisfaction  ol 
a  mortgage  made  by  the  mortgagee  after  foreclosure,  under  the  mis- 
taken belief  that  the  foreclosure  sale  has  effectually  foreclosed  the 
mortgage,  is  not  conclusive  on  the  purchaser  who  has  paid  the  purchase 
money,  but  he  may  show  by  parol  that  no  title  passed  at  such  sale» 
and  may  have  a  resale  to  correct  tbe  error.    Lanier  v.  Mcintosh,  676. 

IL  Judgment  bt  Default  ih  Fobbglosubk  Suit  How  Fab  an  EstoppEL. 
A  default  by  a  junior  mortgagee,  against  whom  relief  is  sought  in  fore* 
closure  proceedings,  under  an  allegation  that  he  has  some  unknown  in* 
terest  in  the  premises,  which  it  is  prayed  that  he  may  be  compelled  to 
set  up,  or  be  forever  debarred  from  asserting,  is  merely  an  admission 
that  the  plaintiff  in  such  proceedings  has  a  good  cause  of  action,  and 
will  not  estop  the  junior  mortgagee  from  subsequently  enforcing  his  own 
lien  in  a  suit  against  the  mortgagor.     lAneoln  NaL  Bank  v.  Virgin,  747. 

See  Banks,  8;  Bonds;  Chattel  Mobtoagbs;  Conflict  ov  Laws,  1;  Con- 
tbacts,  2;  Cobpobations,  19,  20;  Debtob  and  Cbeditob;  Fobgert, 
3-6;  Fbaudulbnt  Conyetancbs,  %  3;  Husband  and  Wife,  6;  In- 
solvenct,  2;  Judgments,  13;  Tbndeb,  2. 

MUNICIPAL  CORPORATIONS. 

1.  PowxB  TO  Lay  Out  New  Stbeets  Oyeb  State  Tide  Land.— A  statute 
-  authoriEing  a  city  to  '*  project  or  extend  its  streets  over  and  across  any 
tide  lands  within  its  corporate  limits,  and  along  or  across  the  harbor 
areas  of  such  city,**  does  not  authorize  such  city  to  lay  out  a  new  street 
over  state  tide  lands,  but  only  to  extend  streets  already  in  existence. 
SeaUU  etc  Ry.  Co.  v.  ^^i^  866. 

2;  Employment  of  Special  Counsel — Liability  of  City.— The  employ- 
ment of  special  counsel  by  the  mayor  of  a  city  to  defend  him  in  maitdo' 
mus  proceedings  to  require  him  to  sign  an  illegal  issue  of  bonds,  when 
the  legislative  and  judicial  departments  of  the  city  are  arrayed  against 
him,  and  refuse  to  furnish  him  with  counsel,  renders  the  city  liable  for 
the  services  of  such  special  counsel,  although  their  employment  by  the 
mayor  was  contrary  to  the  city  charter.      Wiley  v.  Seattle,  005. 

8.  PowEB  OF  Mayob  to  Ehploy  Special  Counseu — Although,  as  a  gen* 
oral  rule,  the  mayor  of  a  city  has  no  authority  by  virtue  of  his  office  to 
authorize  litigation  in  behalf  of  the  city,  or  to  employ  special  counsel 
to  represent  him  or  it,  yet  cases  of  emergency  may  arise  when  such 
power  must  necessarily  exist,  though  contrary  to  the  charter  provisions 
of  the  city.     Wiley  v.  SeaUk,  905. 

4,  Libel. — A  Town  Is  Not  Answebable  for  a  Libel  referred  to  in  an 

account  or  contained  in  any  report  of  a  committee  accepted  by  it.    No 

aotion  lies,  because  what  is  done  by  a  town  is  done  as  a  political  body^ 

and  as  a  part  of  tbe  administration  of  the  government.    HowUmd  v« 

Inhabitants,  445. 
▲M.  ex.  KEP..  Vol.  XXXVm.-fl8 
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ft.  CoNTRAcroRfl  Wrbv  Not  Ltablb  foft  CbHmnniro  Injvmwa  to  Ripa* 
mi  AH  Pbopkivtobs. — ^If  ooutfetort  by  oonstrnctiiig  m  ooiidwt  for  a  mtf 
thereby  drain  off  a  poiMl  on  Ilia  land  of  a  Hiifd  perwii«  aad  tka  operatioa 
of  the  oondnil  after  iftt  coaatraotion  le  to  keep  draiamg  off  eaeb  ivaief% 
each  ecntraetors  ate  not  aoawerable  for  the  danuigee  reaaltiBg  from  tiie 
■Muntenaaoe  of  the  ooadait^  it  beiag  oa  tiM  laada  of  the  aityt  of  which 
thay  haYe  no  eontrolp  and  the  dndiring  eff  el  the  vatera  bc^g  a  resalt 
■at  reatMiabl J  to  be  anticipated  f^ai  the  eeti  of  the  eontnMitonL  Co^ai 
T.  Oai^orcf,  826. 

fti  UvKicirAL  LiASfLRT  ffOft  Sbwmm. — H  the  daty  of  keeping  aawera  re- 
paired veete  on  a  mnnioipality,  it  ia  aoawerable  to  a  property-owner 
who  haa  cooetrooted  a  eellar  nnder  a  lidewalk  for  injariea  reaetvad  by 
the  eeeape  ef  adore  end  other  aosrioaa  aoatenti  ef  the  eewar  inta  each 
eellarf  nor  eea  the  eity  eeeape  liability  oa  the  groaad  that  Hm  power 
to  Hz  the  location  aad  preeoribe  the  phm  el  eewan  reeta  with  tha  board 
of  aldermen,  if  ench  board  had  not  ezeroAied  that  power.  AUem  ▼.  Am- 
loK,  423. 

7.  A  IIUNioiFaLiTT  la  Nov  EzoviSBJtn  Faov  LfASfLnr  ftw  hijmriaB  aaf- 
feted  by  a  propetty-ewner  from  Ua  aegUgeaee  reepeottag  a  aawer  oa 
tha  groaad  that  hie  premieee  a^re  aot  diMotly  conneetad  with  the 
■ewer,  aad  ha  wae  not  liable  to  be  eaeened  lor  tha  ezpenaa  iharaof. 
AUm  ▼.  BMtoa,  423^ 

9,  Taa  Dama«m  RaoovxaABLa  Fboh  a  Cut  wm  Jvb  NaoLfoaivna  in  re* 

■pact  ta  a  tewer  nay  inchida  oampeneatioa  for  injariea  ta  plamiiff'e 

health  end  baaiaee%  aa  well  ae  iajtuy  to  hia  property.    Allem  w.  Bottom^ 

4231 

See  JiTDGiaiiTi^  8-U;  Otvmbb^.  Sft  Watw^  fti 

MURDER. 
See  HouxoiDi. 

HAVIOATION. 
See  JvmaotmoK,  2-4}  WAnM^  %  C 

NBGESSARIBS. 
See  HciBAXD  axd  Wif%  8;  SoBBOcunoSy  IL 

NBGLIOBKCni. 

1.  Kmliob^cb  Jm  XJvoAhLT  A  MiXBD  QuBSTioK  07  Law  ahd  Fact,  and  la 

nerer  purely  one  of  law  nnlem  the  facte  are  wholly  ondiapated  and 
admit  of  no  oonflictiDg  inferences.    Isham  v.  Poit,  765. 

2.  NBaLioBNOB— Panuiimov  of.— Injury  to  a  passenger  in  oonseqnenoe  of 

something  done  or  not  done  by  the  carrier  or  his  employees,  or  oon* 
nected  with  the  appliances  of  transportation,  raises  a  presamptioa  of 
negligence  which  tha  carrier  is  required  to  rebnt.  Fleming  ▼•  PMbmrgh 
ttc  Ry,,  83S. 

t,  pRoxiMATB  Oaubb.— Persons  who  perpetrate  torts  are  respoasibla  only  for 
the  proximate  consequences  thereof.     Witttm  Rjf*  T.  Mmtd^  179. 

4.  Proximatb  Caubb.— Proximate  eaase  is  that  which  is  a  nataial  and 
coutinuons  sequence^  unbroken  by  any  efBoient,  intenrening  oanse^  pro*      / 
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clucing  the  result  complained  of,  and  without  which  that  resnlt  would 
not  have  occurred.  Wesiem  Up,  ▼.  Muieh,  179. 
9.  A  WttomovoMB  AWi>  Trmpassib  Cavkot  Riootib  iob  Imvant  which 
are  the  joint  consequence  o(  hie  owa  wrong  and  the  negligenoe  of  an* 
other,  and  this  remains  true,  though  the  person  injured  is  a  child,  and 
only  does  what  children  of  his  age  and  intelligence  may  reasonably  be 
expected  to  dOb  Oay  v.  Bbbcx  etc  Ry.^  415. 
^  CoNFucT  ov  Laws—Rkoovkrt  vor  Injury  Rkobivbd  or  Amothbb 
Statb.— There  oan  be  no  recorery  in  one  state  for  injury  received 
through  negligence  in  another,  unless  the  infliction  of  the  injury  is  ao« 
tion&ble  under  the  law  of  the  state  where  it  b  sustained.  Alabama  ttc^ 
R.  R,  Co.  ▼.  CatroU,  163. 
7*  Reoovbbt  iob  Injury  Rioeivbd  nr  Anothbb  Statb.— Although  the 
negligence,  which  is  the  prosimate  cause  of  injury  inflicted  by  one  fel* 
low-serrant  npon  another,  occur*  in  one  ftate,  while  the  injury  is  re* 
oeived  in  anetiier,  there  can  be  no  recovery  for  such  injury  in  the  former 
state  based  on  its  laws,  unless  a  right  of  action  for  the  injury  ia  given 
by  the  laws  of  the  latter.     AkUtoma  tie.  R,  R.Ca.  v.  Carroll,  163. 

S»  OoKWUOt  ov  Laws — Extratbrbitobial  Opsbatiob  ov  Statiitb. — ^The 
law  of  a  state  in  which  a  railroad  brakeman  is  injured  through  the  negli- 
genoe of  a  fellow-servant  determines  his  right  to  recover,  although  that 
law  ie  opposed  to  the  law  of  another  state  in  which  the  negligence 
ocoore,  and  which  ia  also  the  domicile  of  the  parties  and  the  place  in 
which  the  contract  of  employment  ia  mada»  If  fie  cannot  maintain  an 
action  for  the  injury  in  the  former  state  he  oannot  recover  in  the  latter. 
Alabama  ele.  R.  R,  Co^  v.  Carroll,  163. 

f.  Invanib  ov  Tbndbb  Tbabs  and  Wantinq  nr  DiscBBnoir  are  not  amen* 
able  to  the  disabling  effeota  of  contributory  negligence.  Wetieru  Rg,  t. 
Muieh,  179. 

lOi  OoBTBiBUTOBY  KiGUoRBOB  Ifl  Ko  Devrnsb  to  iajuriei  whieh  lesolt 
from  gross  negligence.     Western  J?]^  v.  Muteh»  179. 

Bee  Bailm ENTii  Banks,  8-^;  Oabribbs,  2;  Gonvuot  ov  Laws,  2;  Mastbb 
abdSbryant,  16-18;  Munkbpai.  Corporations,  7»  8;  Niooyiablb 

iBflTRUlfBNTS;  PhYSIOIANB  AND  8UBOKOB%  ft;   PoRTOWIOBS^   1,  2,  4; 

Railboainv  9*12,  16^  29-22;  Rbal  Pbopbbty»  8^  8}  Srabcbbbs  of 


KEGOTIABLB  IKSTRUMEKTSL 

ffvAUD  IB  iNcirnoN  wr  Kotb  No  Dbvbbsb  ib  Aotiob  by  Indobsbb,  Whbh. 
One  who  voluntarily  siims  an  instrument  which  he  knows  to  be  a  prom* 
iseery  noto  of  some  kind,  relying  wholly  upon  the  statements  of  the 
party  opposed  to  him  in  the  contract  as  to  its  nature,  and  without  .in- 
forming himself  of  its  contents,  is  guilty  of  sneh  negligenoe  as  will  pre* 
clnde  him  froea  availing  himself,  in  action  on  the  note  by  a  fona  Jlde 
indorsee  for  value,  of  the  defense  that  his  signature  was  obtained  by 
false  and  fraudulent  representations  as  to  the  eharaetsr  of  the  obliga* 
tion.     Ward  v.  Johnson.  616. 

4Sse  CoBPORATioNS,  6-10;   EviDBNOB,  6,  6)   Intbrbst;  MoBraAOBi^  If  2| 

PaYMBNT,  2;  SuBBTYSHIP;  TBNDBBt  8. 

KBW  PROMIS& 
See  LuiYATioBS  ov  AonoBsy  4,  S. 
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19EW  TRIAL. 
TuDTCT  AoAiivR  EviDSRcnL — Thai  a  verdict  ia  papablj  agaiiiil  Ilia 
danoa  ia  good  groaad  for  a  new  triaL     Wetter^  i2|r«  ▼•  Mmkii  1791 

8aa  Apfmal. 

NOTICE. 

Nonoi  Mat  Bk  Imisbbbd  From  Cikcumstancbb  and  by  reaaooaUa  fate* 
ancaa  therafrom.     Oonmectkui  He  Itu.  Co,  t.  Smith,  656. 

Baa  Brokkrh,  6,  7»  6;  Ck>BroRATioMS,  5-10;  Evidkncb,  11;  FBAxnnnav 
CoNYBTANOBS,  6,  6;  JuiMMBNTS,  3,  9-11;  Meohakigs' LiBM8»  8;  Pat* 
MBNT»  5;  PiTBLio  Labm,  8--5;  Salbs,  1,  8;  Vbmoob  ABO  ^UaCBASMM,  18L 

OFFICERS. 

L  LiABUiTT  OT  CouBTT  Trbasubbb  iob  Pating  Fobobd  Cbbtifioatb&.— 
The  failara  of  a  oousty  treasurer  to  latUfy  himself  of  tfaa  geanine- 
neaa  of  the  indorsemeDts  npon  certificates  made  payable  to  the  order 
of  the  persons  therein  named  ia  negligence,  which,  if  the  indoraementa 
prove  to  have  been  forged,  renders  him  liable  for  the  loss  anffered  by 
the  county,  especially  where  the  indorsee  presenting  such  certifioatea 
for  payment  is  a  deputy  clerk  who  had  the  opportunity  of  fraudulently 
laaning  them,  and  has  actually  done  so.  Nor  ia  the  treasurer,  in  auch  a 
case,  relieved  of  hia  liability  by  the  fact  that  another  officer  ia  alao 
answerable  for  the  misfeasances  of  the  deputy  clerk.  Board  <^Omnif 
CimimrM,  r,  NeUon,  492. 

8.  Public  Aqsnts,  Misjtbasanobs  or.  No  Estoppbl  Raisbd  bt. — Tha 
wrongful  acts  of  the  officers  of  a  municipal  corporation  cannot  creata 
an  estoppel  against  the  corporation,  the  tazpayera,  or  the  people.  Board 
qf  County  Comsiw,  t.  Nelton,  492. 

8w  A  Public  Ofhcb  Bbooubs  Vacant  Upoit  tub  Absxncb  or  tbb  Incum- 
bbmt  Fboh  tub  Statb  for  more  than  sixty  days,  though  such  absence 
is  made  necessary  by  his  health,  if  the  statute  declares  that  an  officer 
ahall  in  no  case  absent  himself  from  the  state  for  a  period  of  more  than 
aixty  daya,  and  that  an  office  becomes  vacant  on  the  abaence  of  an  offi* 
oar  from  the  state,  without  permission  of  the  legislaturs^  beyond  the 
period  allowed  by  law.  No  official  notice  to  the  appointing  power  }» 
required.  It  may  therefore  appoint  an  incumbent  to  fill  the  vacancy, 
but  such  appointment  does  not  conclude  the  person  whose  office  ia  to  be 
fiUed  from  proving  that  the  assumed  cause  of  vacancy  never,  in  fact^ 
existed.     PwpU  v.  Short,  310. 

i.  OmcBBS  Db  Jubb  Not  Entitled  to  Salabt  Albbadt  Paid  to  Ofh- 
0BB8  Db  Facto. — ^If  an  officer  defaclo  has  been  paid  the  salary  acoruiug 
during  his  incumbency  of  the  office,  the  officer  dejure  oannot  recover  any 
compensation  for  the  same  period,  although  the  payment  to  the  officer 
de  /aeto  was  made  with  full  knowledge  that  the  title  to  the  offioa  waa 
IB  litigation.    State  v.  Milne,  724. 

OLOGRAPHia 
See  Wills,  8. 

OPINIONS. 
See  Witmbssbsi  6,  ^ 
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ORDINANCES. 
See  Razlboads,  14^  15;  Rial  Pbofkbtt»  >• 

PARENT  AND  CHILD. 

1.  OunovT  01  Child.— A  parent  who  has  transferred  the  eostodj  ef  hit 
infant  child  hy  fair  agreement,  which  hat  been  acted  upon  to  the  mani* 
feet  intereit  and  welfare  of  the  child,  will  not  he  permitted  to  reclaim 
its  enstody  unless  he  can  show  that  such  change  of  custody  will  mate* 
rially  promote  its  moral  and  physical  welfare,  duuiingham  t.  Bameif 
57. 

H  CoNSZDXRATioNt  IN  AwABDOfo  CusTODT  ov  Child.— The  Welfare  of  a 
child  is  the  polar  star  by  which  the  court  is  guided  in  awarding  the  cue* 
tody  as  between  oontendiug  parties,  but  the  Ifligal  rights  of  the  parent 
will  he  respected,  because  founded  in  nature  and  wisdom,  unless  they 
hare  been  transferred  or  abandoned.     Cunningham  ▼•  Barnes,  57. 

S.  Agbximiht  as  to  Custodt  ov  Chilb.^A  father  can  by  agreement  sur^ 
render  the  custody  of  his  infant  child  to  another  so  as  to  make  the 
enstody  of  that  other  legal,  and  he  cannot  thereafter  repudiate  such 
agreement  and  regain  the  custody  of  his  child,  unless  he  can  show  m 
dear  breach  of  the  agreement,  or  abuse  of  the  ehild.  Omininf^am  t. 
Barneif  57* 

4.  Ba&nixos  ow  Child  Whsh  Not  Liablb  iok  Parsnt's  Dbbts.— The 
fact  that  the  minor  son  of  an  insolvent  father  labors  on  the  separate 
estate  of  the  wife,  with  the  father's  consent,  for  the  mainteuanoe  of  the 
family,  doee  not  render  the  products  of  such  estate  liable  for  the 
father's  debts.     TrapneU  t.  Conklyn,  80. 

f .  Child's  Barmings  Whbn  Not  Liablb  vob  Parbmt's  Debts. — Although 
a  minor  son's  services  and  earnings  belong  to  his  father,  and  are  liable 
for  his  debts  while  he  supports  him,  yet  an  insolvent  father  may  eman- 
cipate his  son,  and  the  latter's  earnings  then  belong  to  him,  to  dispoee 
of  as  he  pleases,  free  from  the  claim  of  the  father's  creditors.     T^rt^ 

nell  T.  Conklyn^  8a 

See  Statutes,  5,  6b 

PAROL. 
8ee  EviDBMC%  8,  7;  Mqbtgaoes,  10;  Fublio  Lauds,  6;  Vbmdob  ahd  Pub- 

CHASER,  10. 

PARTIES. 
See  CoBFOBATioBfl,  15-18;  Meohamics'  Libns,  7;  TBuna,  1. 

PARTITION. 

1.  Pabtitiok  Is  Matter  or  Right,  and  not  of  judicial  discretion,  and  the 
only  indispensable  reqnisite  to  entitle  the  co-owner  applying  for  parti* 
tion  to  relief  is  that  he  shall  show  a  clear  legal  title.    Ransom  v.  High,  67. 

^  PABmnoM  vt  Tenant  Based  on  Adverse  TrrLS.— A  tenant  in  posaes- 
sion  of  land  under  a  lease,  who  acquires  on  outstanding  title  to  an  un* 
divided  interest  therein  from  a  third  person  cannot  maintain  partition 
without  having  surrendered  possession  to  the  landlord.  Barlow  t. 
Dakm,  192. 

t,  PLBADna. — A  bill  in  equity  for  partition  naming  the  proper  parties 
need  not  make  any  formal  deraignment  of  title,  or  any  deraignment 
further  than  is  necessary  to  describe  and  locate  the  land,  and  to 
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•how  how  the  parttet  beoame  oo-ownen,  tlut  they  hold  it  together  e^ 
aadivtded  in  oerteiB  proportioniy  and  that  4hey  are  entitled  to  per- 
tition.    Rantom  t.  tiigh^  67. 

4.  CoMMimoHiObi^RuioTAU— ^JommtuioDera  appointed  to  make  parti- 
lieB,  aifehouch  appointed  in  the  abeenoe  of  aome  of  tho  partioi^  ea»» 
not  be  remoTed  except  for  good  and  anfident  eanae,  mnleia  hf  eaneent 
of  all  partieiL    Samiom  v.  High,  67. 

ft.  &1P0KT  Of  OoiuiiMioNiB»->-SKiTni«  ABroB.^Tba  report  of  ooaaaue* 
•ionen  to  make  partition  may  be  aet  aeide  on  tho  groond  that  they 
erred  in  making  allotmeute,  bnt  will  be  oonfirmed  nnleai  tho  par- 
tition  ia  baeed  on  wrong  principles  or  it  ia  ehown  by  a  eloar  and  do- 
oided  prepeoderanee  of  ortdonee  that  tbey  haTO  made  a  Tory  nnoqnal 
or  nnf^  partitioQ  or  allotment.    Mmmom  t.  Higk,  ffl* 

PARTNERSHIP* 
1.  PABflVBUBiP  Ib  Gbxatxd  Only  by  eontmet^  ezprem  or  implied,  and  Iho 
burden  of  ehowing  ite  exielenoe  ie  on  him  who  aOegea  it.    Jhmkam  r. 


1.  OoruiAiiCT.-*An  a^p^ement  between  eoftenante  of  an  oil  leaeo  to  drill  an 
oil  well  on  the  leaeed  pioiniaoi»  at  the  oemmon  aoet  of  tho  ootenanti^ 
does  not,  as  between  them,  create  a  partnership  agreemmt.  AtnAoai 
T.  Lomickt  888. 

t,  CoTBNAMTS  Mat  Bbcxmib  PiBTiitM  if  they  agree  to  aasnoie  that  rdntion 
towards  each  otheri  bnt  the  law  does  not  oreate  that  relatioo  ier  them 
as  the  oonseqnenoe  of  a  ooorae  of  ooodnot  and  dealing  nafeoraUy  refer- 
able to  a  relation  already  existing  between  tlieai,  making  anoh  o  oonrse 
of  conduct  to  their  common  advantage.    Dunham  t.  Jjowrociii^  886L 

4,  A  8I7RVITI1IO  PAKTNin  Ha8  thb  Lmiai.  TrrLa  n>  thb  Anann  ov 
niB  FiftM,  and  holds  them  as  the  legal  owner*  and  not  ao  femateo  in 
the  striot  sense  of  that  term.  In  equity,  however,  he  is  to  be  regarded 
to  some  extent  as  a  tmatee,  and  his  dnty  ia  to  pay  the  debts  and  dis- 
pose of  the  assets  of  the  partnership  for  the  benefit  of  himoelf  and 
the  estate  of  his  deceased  partner.     RtumU  t.  McCaU^  807. 

&    A  SUBYITINO   PaRTNBB    MISAPPROPRIATING  THB  ASSBTS  Or   THB  FlUC. 

AND  CoNVBRTiNO  Thbm  TO  His  OwN  UsB,  is  SO  far  guilty  of  a  breaoh 
el  tmst  that  a  court  of  equity  will,  when  called  upon,  intervene  and  givo 
appropriate  relief.    Biusell  v.  AleCaU,  807. 

8.   JUDOMBVT— MbROBR. — A  JUDOilBNT  AgaINST  A  StTRYiyiNO  PaBTMBR  for  O 

sum  found  te  be  due  from  him  to  the  representatives  of  his  deoeaeed  oo» 
partner  does  not  make  the  partnership  assete  the  abeolute  property  of 
the  survivor,  free  from  any  duty  on  his  part  regarding  them,  nor  doeo 
it  vest  in  him  the  legal  right  to  convert  those  assets  and  apply  them  to 
his  own  use,  or  to  transfer  them  to  a  mere  volunteer  free  from  all  liabil- 
ity to  the  estate  of  the  deceased  p«:tner.  Until  such  judgment  ta  aaUo- 
fied,  the  survi? iqg  partner  has  no  further  or  larger  right  to  the  aoeeta 
than  he  had  before  it  was  entered.  RmmU  v.  McGaO^  807. 
7«  Thb  Rbpresbktativb  or  a  Dxcbasbd  Part]«br  SaiNO  a  Pbroov  gnilty 
of  taking  and  misappropriating  the  assets  of  a  firm  ia  enttilod  to  recover 
the  full  amount,  regardless  of  any  sum  due  from  the  partnership  to  n 
third  person,  or  to  one  of  the  parties  to  the  suit,  and  for  which  tho 
defendant,  against  whom  the  judgment  is  entered,  ia  not  anewoimljlo» 
RumeU  V.  McGall,  807. 

See  Joint  Liability,  1;  Judgmbnts,  5^  6;  Tbubii^  2. 
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PARTY  WAlxa 

L  A  Pabtt  Wall  ob  Paktitioii  Wall  Mbakb  a  Solid  Wall.    NmnMn 

Y.  oak  i4i« 
SL  Ths  Owhkb  ov  Land  in  Boildino  a  Pastt  Wall  pazily  on  hii  own 
land  ftod  partly  on  that  lying  adjacent  has  no  rights  agamat  th*  •bjao- 
tion  of  Iba  adjacent  owner,  to  lea^e  openings  in  the  walk  for  wiodow% 
to  be  need  for  hit  own  oonvenienee  nntil  eoch  time  at  Ina  neighbor 
•hall  bnild  npon  the  adjacent  land*    NomdlU  t.  QU^  <M1« 

PASSES. 
See  DSBD8»  8,  9;  RAiLROADfl^  IL 

PATEa^xa 

See  Public  Lands,  2-6;  TBAOHCABxai 

PAYMENT. 

1.  A  CuoK  on  a  bank  ia  not  payment  nnlesa  by  express  oontraot  it  U  so 
received.    j€hMfm»Brinkman  CommMon  Co.  ▼.  Central  Bank,  615. 

Si  What  Don  Kor  Cokhtitutb. — A  mere  direction  by  the  maker  of  m 
note  to  bis  agent  to  apply  thereon  money  which  he  has  received  and 
holds  as  snch  agent  does  not  constitute  a  legal  application  of  the  money 
by  reason  of  the  fact  that  the  same  penon  is  also  the  general  agent  of 
the  payee  of  the  note,  unless  there  is  evidence  that  he  consented,  ex* 
preesly  or  impliedly,  as  the  agent  of  snch  payee,  to  apply  the  money  as 
directed.     Moore  v.  Norman,  526. 

S.   EviDBNCt  ov  CONTBNTU  OF  PRIVATB  BoOK  EnTRT  BT  A  DXOBASBD  PiRSON  of 

payments  of  money  is  inadmissible  to  prove  snch  payments  when  neither 
the  book  nor  a  copy  of  the  entry  is  produced,  nor  the  book  verified. 
BenneU  v.  Bennett,  47. 

i,  Pathbhtb,  Pboov  ov  a8  Against  Thibd  Persons.— A  written  instrument 
signed  by  the  heirs  of  a  deceased  debtor  showing  that  they  had  received 
various  sums  from  him,  is  not  admissible  to  prove  such  payment  as 
against  his  creditors  or  strangers.     Bennett  v.  BenneU,  47. 

6.  Salxs  vob  Cash— Patmbnt— Wax vbr  or  as  Against  Third  Party. -^ 
The  glaring  of  a  worthless  check  by  a  purchaser  of  goods  for  cash  is  not 
payment,  and  does  not  pass  the  title,  but  a  delivery  of  a  bill  of  lading  in 
such  case  by  the  vendor  to  the  purchaser  is  such  laches  on  the  part  of 
the  former  as  estops  him  from  claiming  the  property  or  its  proceeds  iu 
the  hands  of  a  third  person  who  is  an  innocent  purchaser.  IF,  however, 
such  third  person  has  notice  of  the  terms  of  the  sale  and  of  the  nonpay- 
ment of  the  purchase  money,  the  original  vendor  is  not  thus  estopped. 
Johnson- Brinhnan  Commission  Co.  ▼•  Central  Bank,  615. 

See  Dxbtob  and  Cbxditor;  Dkbds,  4;  Evidsnob,  5;  Intbbkst;  Sales,  6^  6a 

Subrogation;  Tenobr,  2. 

PERPETUITIES. 
.  See  Charitixs,  2,  6. 

PERSONAL  PROPERTY. 
See  HoMiSTEAD,  5;  Hvsband  and  Wifr,  3,  4;  Sales;  Tboybb. 
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PHYSICIANS  AND  SURGEONS. 

!•  Phtbioiah  akd  Patient — Ditties  ot  and  Relations  Bvtwkxv.— ISm 
employment  of  a  physician  to  attend  npon  a  uck  person  oontinnes  whUo 
the  aickness  lasts,  and  the  relation  of  physician  and  patient  oontinnes 
unless  it  is  ended  by  the  consent  of  the  parties,  or  revoked  by  the  ex- 
press dismissal  of  the  physician;  and  the  latter  is  bonnd  to  bestow  sncb 
reasonable,  ordinary  care,  skill  and  diligence,  as  physicians  and  surgeons 
in  the  same  neighborhood,  and  in  the  same  general  line  of  practioe,  or- 
dinarily have  and  exercise  in  like  cases.  Time  and  locality  are  to  be 
taken  into  account.  In  the  absence  of  special  agreement  his  engage- 
ment is  to  attend  the  case  as  long  as  it  requires  attention,  unless  he 
gives  notice  of  his  intention  to  discontinue  his  visits,  or  is  dismissed  by 
the  patient;  and  he  is  bonnd  to  exercise  reasonable  and  ordinary  care 
and  skill  in  determining  when  his  attendance  should  cease.  The  mere 
failure  to  e£feet  a  cure  does  not  raise  a  presumption  of  want  of  proper 
care,  skill,  and  diligence.  It  is  the  duty  of  the  patient  to  oo-operate 
with  the  physician,  and  to  conform  to  his  prescriptions  and  direetions, 
and  if  be  neglects  to  do  so  he  cannot  hold  the  physician  liable.  On  the 
other  hand,  the  patient  may  rely  upon  the  directions  of  his  physieian, 
and  incurs  no  liability  in  doing  sa     Lawnn  v.  Cosatooy,  17. 

%  DuMiaSAL  ov. — A  patient  may  at  any  time  discharge  or  dismiss  his  physi- 
cian, and  from  that  moment  the  physician  is  relieved  from  responsibility. 
Lawwn  v.  Conaway^  17. 

tw  Degree  or  Skill  and  Diligence  Required  of. — Physicians  and  sur- 
geons by  holding  themselves  out  to  the  world  as  such  impliedly  eon- 
tract  that  they  possess  the  reasonable  aod  ordinary  qualification  of  tbeir 
profession,  and  are  under  a  duty  to  exercise  reasonable  and  ordinary 
care,  skill,  and  diligence.  In  determining  what  constitutes  such  skill 
and  diligence,  the  test  is  that  which  physicians  and  surgeons  in  the  same 
neighborhood  and  same  line  of  practioe  ordinarily  have  and  exercise  in 
like  cases  at  the  time  of  the  treatment.     Foi^ct  v.  Oregory^  371. 

4.  Care  and  8kill  Required  or. — A  surgeon  employed  professionally  to 
treat  an  injury  is  bound  to  use  in  his  treatment  a  reasonable,  ordinary 
degree  of  care  and  skill  of  the  profession  in  his  community,  but  he  does 
not  undertake  to  use  the  highest  degree  of  care  or  skill,  nor,  in  the 
absence  of  a  special  agreement,  to  perform  a  cure.  Laumom  v.  Com^ 
way,  17. 

6.  MALrRACTiCE— SumciENCT  OF  CoMPLAiNT.— A  Complaint  against  a 
physician  or  surgeon  charging  that  after  having  entered  upon  the 
treatment  and  cure  of  a  patient  he  carelessly,  negligenUy,  and  nn- 
skillfully  conducted  himself  in  that  behalf,  and  that  in  consequence  of 
such  conduct  the  injury  resulted,  is  sufficient  to  authorise  a  recovery 
for  abandonment  of  his  treatment  by  the  surgeon.  Lawson  v.  Cona' 
way,  17. 

6.  PHTsiciANfl  OF  Different  Schools — Abilttt  of,  How  Measured. — If  a 

physician  belonging  to  a  certain  particular  and  distinct  school  of  medi- 
cine is  sued  for  malpractice,  his  treatment  is  to  be  tested  by  the  general 
doctrines  of  his  school,  and  not  by  those  of  other  and  different  sohools 
of  practice.     Force  v.  Orcgory,  371. 

7.  Phtsicians  of  Different  Schools— Abilitt  and  Treatment  of.  How 

Tested. — If  a  physician  called  to  treat  a  patient  adopts  the  treatment^ 

not  of  one  particular  school  in  the  abstract,  but  of  his  own  particular 

*        school,  which  he  publicly  professes  and  practices,  and  is  then  sued  for 
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malpractice,  and  the  medical  teetimony  offSered  by  the  pUuatiff  relates 
to  treatment  prescribed  by  a  different  school,  such  testimony  must  ba 
iveighed,  not  alone  with  regard  to  bias  and  prejudice  influencing  the 
testimony  of  witnesses,  but  with  regard  to  bias  or  prejudice  whioh 
might  inflnenoe  or  incline  the  jury  in  favor  of  one  school  rather  than 
the  other,  and  the  jury  must  be  instructed  not  to  judge  by  determining 
which  school  in  their  own  view  is  best.     Fwet  ▼.  Oregorff^  371* 

8m  JiTDomNTs,  16;  Witnkssis,  7. 

PLBADIKQ. 

1.  Surr  Cannot  Bk  Brought  on  Onk  Causi  ot  Aotion  and  reoorery  had 
on  another.     Joftnaan-Brhikman  Cammisalon  Co*  ▼.  Central  Bank^  616. 

S.  BsTOPPSLk— «A  petition  alleging  that  defendant,  in  disregard  of  plaintifiTa 
rights,  took  certain  wheat  and  oonyerted  it  to  his  own  use,  and  has  the 
proceeds  thereof  in  his  possession  and  under  his  control  equAl  to  the 
value  of  such  wheat,  and  that  plaintiff  has  demanded  the  value  of 
the  wheat,  is  sufficient  to  support  a  verdict  for  money  had  and  re- 
oeived,  especially  if  the  case  is  tried  by  both  parties  on  that  theory. 
-  Johfuon-Briiikman  Commission  Co.  v.  Central  Bank,  615. 

Z,  DxMURRBB  Takbn  TO  Pabt  OF  COMPLAINT  Onlt,  Whin  €k>oD. — One 
who  intervenes  in  a  suit  in  which  there  are  several  defendants,  and 
in  separate  portions  of  his  complaint  sets  out  the  facts  upon  which  his 
claim  for  relief  against  each  of  them  is  based,  cannot  object  that  a  de- 
murrer by  one  of  those  defendants  is  bad  because  taken  to  a  portion  of 
the  complaint  only,  when  the  portion  to  which  it  is  directed  embraces 
a  statement  of  all  the  facts  upon  which  the  intervener  founds  his  claim 
for  relief  against  that  particular  defendant.  Seiberi  v.  Minneapolis  etc. 
By.  Co.^  530. 

4.  An  Amsndkd  Anbwxr  Cannot  Br  Filed  after  the  entry  of  final  judg- 
ment    CotinecUetU  tie.  Ins,  Co,  v.  Smith,  656. 

0.  Ambndment  ov  Plrading. — A  petition  or  complaint  may  be  amended  to 

conform  to  the  facts  proved  at  any  time  before  the  entry  of  final  judg- 
ment.    Connecticut  etc  Ins.  Co.  v.  Smith,  656. 
€,  Waiver  of  Objsotion — An  objection  to  an  amended  petition  as  being  a 
departure  from  the  original  is  waived  by  pleading  over  and  going  to  trial 
without  making  objection.     Odatt  v.  liidge,  683. 

8eo  CRBorroB's  Suit,  1;  Evidenoe,  5;  iNroRMAnoN,  1;  Marriagb  and 
DivoROB,  1,  2;  Mbchanios'  Liens,  7;  Phtsioians  and  SuBQEONfly  5; 
Vbndob  and  Porchasbb,  2,  3. 

POLICE  POWER. 
See  Statutes,  4-6^ 

POSSESSION. 

6es  Dbbdi^  3;  Husband  and  Wife,  10;  Larceny;  Ltobn§%  1}  Libn%  S| 

Xboybb;  Vendor  and  Purchaser,  7-9,  IL 

POSTMASTERa 
See  PosTomcES,  2. 

POSfOFPICES. 

1.  Pomf  ASTERS  AND  Deputt  POSTMASTERS  ARE  LiABLE  for  losMt  and  injuries 

oaused  by  their  own  defaults  and  negligence.     RaUler  T.  Oimer,  SISL 
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&  TlOifllAITBBS— XUSILITT  OV  fOft  KSOLTGXKCB— BOSOSV  OV  PXOOR.— T^ 

rwpoBsibUity  of  a  postmaster  for  moiisy  or  lottors  rsooirod  hj  him  in  Ida 
official  oapaoity  is  not  that  of  a  oomraou  oarrior,  and  proof  that  letteta 
oantaining  money  wars  delivered  to  a  postmaster  for  registratioii,  or  to 
hia  aasiataat  in  his  preee&oe  aod  by  his  directtoo,  and  the  lose  of  the 
letters  and  money,  without  mor«»  u  net  aoff  eient  to  aathoriao  recovery* 
The  harden  of  proof  is  on  plaintiff  to  show  cnlpaUe  negligence  affirma* 
tivelyp  and  snoh  a  state  of  facts  sa  to  authorise  the  jnry  to  attribnte  tha 
loes  to  snoh  negligence.    Hauler  ▼.  Oliver,  213L 

1.   PO8TMA8TKR8— lilABILTTT  or  VOft  KbOLIGKNCK  01  AniBTARTS. — A  pOSt- 

iter  is  not  responsible  for  the  defaults  or  misf easaooes  of  hia  clerks  or 
itants  appointed  by  him  nuder  express  authority  and  nnder  his  con* 
trol,  vnlees  it  appears  that  he  was  negligent  in  not  exercising  proper  osro 
and  pnidenea  in  the  selectioa  of  eompeteot  and  suitable  persona  to  psr- 
farm  anoh  duties,  or  unless  he  was  himself  negligent  in  failing  to  prop* 
ariy  snperintend  each  assistants  in  the  performance  of  the  particolar 
aohi  or  duties,  the  doing  of  which,  or  the  omission  to  do  which,  canaed 
the  loss  or  injury.  Raider  t.  Olwer^  213. 
ii  PoBTMAffTBna— LiABiLiTT  OV  VOB  Kbolioskci  ow  Aa8iBTA]rrs.^A  post* 
master  who  employs  a  clerk  or  assistant  independent  of  express  anthor- 
ity.  and  who  pays  him  out  of  his  own  salary  or  mean^  ia  liable  for  his 
default  or  misfeesance,  as  any  private  person  would  be  for  the  act  of  hia 
agent  or  employee  In  the  abeence  of  any  thing  in  the  record  it  will 
be  presumed  that  each  assistant  is  employed  merely  as  an  individual,  to 
assist  the  postmaster  in  the  dlMharge  of  his  official  dutiea,  BakUr  v» 
0<iNr»2Uk 

POW£R  OF  SALE. 

Sea  MoBTQAGis,  4|  6^  8» 

POWERS. 
See  Trdstb,  S-1& 

PRACnCS. 
See  Afpsal,  Flmlabisq,  Trial* 

PREFERENCE& 
See  Husband  and  \i^irM,  18. 

PRESUMPTIONa 

See  CARBnBS,  I;  Cobporations,  9,  12;  Emlhekt  Dohaxh,  1,  2;  Btibrho^ 
11,  12;  Fraud;  Homiuidr,  2;  Husband  aud  Wxfi^  20-22;  NBouaxRo^ 
2;  Railroads,  10^  21;  Salss^  1. 

PRINCIPAL  AND  AGENT. 
See  AoRHCT. 

PRINCIPAL  AND  SURBIT. 
See  Suretyship. 

PRIORITY. 
See  Chattbl  Uortoaobs;  Homrstrad,  4;  JuDOMRBia^  %  MonOAOH^  IL 
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PBIVILBO& 

See  WlTKS88BB»  2. 

PRiyiLEOED  COMMUNICATIONS. 
8m  Attobmst  ajid  Ousxt;  Iamml^  t. 

PROBABLE  CAU3& 
8m  Malicious  Prosicutiov. 

PROCESS. 
Sm  Jddohemts,  I,  8L 

PROFITS. 
8m  Husbabd  akd  Win,  18-14;  TBom^  4» 

PROMISSORY  NOTES. 

8eO  NSOOTIABUI  iMSTRUMUfia. 

PROXIMATE  CAUSE. 
Sm  Nkolxqkvcb,  3,  4» 

PUBLICATION. 
Sm  I^bei^  1-Q. 

PUBLIC  LANDS. 

1.  CoNSTRUcnoir  ov  Granti  or,  bt  What  Law  DBrntKiRiD.— Where  pnb- 
lie  lands  boanded  on  etreamt  or  other  waters  are  granted  by  tho 
United  StatM  without  roMrvatious  or  rMtrictiona.  the  ri{Muian  rights 
of  the  grantM  are  determined  iSy  the  law  of  the  state  in  which  th» 
lauds  are  situated.     Lamprey  r.  State,  641. 

IL  ISSUANCE  OF  Patent  to  Land  Bordering  oh  Meandered  Lake,  Ef» 
FEOT  OF.— After  the  United  States  has,  by  patent^  disposed,  without 
reMrvation  or  restriction,  of  lauds  bordering  on  a  meandered  lake,  they 
have  nothing  further  to  convey,  and  therefore  a  subsequent  patent  to* 
land  formed  outside  the  meander  line  by  the  gradual  drying  up  of  tho 
lake  is  inoperative  and  void.     Lamprey  v.  StaUt  641. 

IL  Patents — Unauthorized  Issue  of—Evidbnoe. — ^The  aet  of  government 
officers  in  issuing  a  patent  to  public  land  which  had  never  been  within 
their  control,  or  had  been  withdrawn  from  that  control  at  the  time  they 
undertook  to  so  act,  is  absolutely  void.     Cumminge  v.  Powell^  610. 

4.  Patent  to— Unauthorized  Issue  of. — A  patent  to  public  land  issued 

by  government  officers  acting  without  authority  is  absolutely  void* 
Cmmminffe  v.  PoweU,  610. 

5.  Patent  to— Impeachment  of. — ^The  validity  of  a  patent  to  land,  though 

in  due  form,  is  subject  at  all  times  te  the  inquiry  whether  the  officers  of 
the  government  who  issued  it  bad  lawful  authority  to  do  so.  dnnfniR^is 
F.  PcweU,  610. 
6»  Patent  to — Impeachment  of.— A  government  patent  to  lands  may  b* 
shown  to  be  void  by  extrinsic  parol  evidence  establishing  a  want  of  aa*» 
thority  for  its  issue.    Cumminge  v.  PoweU,  610. 

See  Municipal  Cobporations,  1;  Railroader  1,  2;  Watbsb,  t> 
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PUBLIO  POLICT. 
8m  Cabbxxbi^  3;  CoRPORATioHfly  21;  FoBonr»  H 


PUNISHMENT. 

Co5n*iTUTiO!rAL  L4W.— Tan  Powsb  to  Shaot  Rulh  Upov  a  Speuiw 

Subject  IncLUDit  the  power  to  enforce  penaltiee  for  their  ▼loletioa, 

Peopk  ▼.  Welch,  793. 

See  Vaorahot. 

QUASHING. 
See  Tbiai^  7. 

RAILROADa 

1.  BHnrsifT  DoHAur — ^ApPROPRiATioir  or  State  Lahdb. — State  tide  hada 
eeanot  be  taken  by  a  railroad  oompany  in  the  exercise  of  the  right  of 
eminent  domain,  nnleia  there  is  either  expren  or  clearly  implied  ■■• 
thority  to  that  effect  contained  in  the  atatnte  relied  npon  ae  eonferrj^f 
anch  right     Seattle  etc  By.  Co.  t.  State^  866. 

f.   EmIXSHT   DOMAHr—DAHAGES  IOK   APPROPItlATIOHOPSTATBLANIL—Tlie 

state,  as  owner  in  fee  of  tide  lands  abutting  on  both  sidea  of  a  lawfel 
street,  is  entitled  to  damages  for  the  occupation  of  snoh  street  for  ordi- 
nary railroad  pnrposiea.    Seattle  etc  Rjf.  Co.  v,  State^  866. 

S.  Eminxkt  Domain ^Intbrsbctiito  Railroads — Condkiikatioh  of  Cmmt 
IHO. — ^A  railway  seeking  to  appropriate  a  right  of  way  to  erose  the 
tracks  of  a  railroad  already  in  existence  may,  by  stipulation  tendered, 
bind  itself  to  assume  the  burden  of  maintaining  frogs  and  eroeaing 
apparatus.     SeaUle  eTe.  By.  Co.  t.  State,  866. 

4,  EinHRiiT  Domain — iNTRRflxoriNo  Railroads — Praoticr. — ^Twoormcre 
intersecting  railroads  should  show  an  attempt  to  agree  upon  oonne^ 
tions  and  points  of  crossing  before  resort  is  had  to  judicial  proceedings 
to  condemn  a  right  of  way  to  cross  by  the  later  and  intersecting  road. 
SeattU  etc  By.  Co.  y.  State,  866. 

K.  Bminbnt  Domain — iNTXRSiccnKa  Railroads — ^NECBSfurr  for  CRoasnia 
MAtTXB  roR  Judicial  Dbtrrmtnation.— Under  atatutee  proridiog 
that  any  railway  may  cross,  intersect,  join,  and  unite  with  any  other 
railway  before  constructed,  at  any  point  in  its  route,  and  if  the  two  com- 
panies cannot  "agree  on  the  compensation  to  be  made  therefor,  or  the 
points  and  manner  of  such  crossings  and  connections,  the  same  shall  be 
ascertained  and  determined  in  the  manner  provided  by  law  for  the  tak- 
ing of  lands  for  the  construction  of  a  railroad,"  and,  if  the  court  ahall 
be  satisfied,  by  competent  proof,  that  the  property  sought  to  be  taken  is 
necessary  for  the  purposes  of  the  enterprise,  it  shall  make  an  order  for 
«  jury,  etc.,  the  necessity  for  such  connection,  or  crossing,  is  always  a 
matter  for  judicial  determination  in  the  event  of  the  failure  of  the  com- 
panies  to  agree  thereon,  and  the  intersecting  railway  cannot  determine 
this  matter  for  itself,  nor  will  the  court  declare  a  necessity  for  a  eroas- 
ing  at  a  certain  point  desired  by  the  new  road,  where  it  would  greatly 
injure  the  senior  road,  and  near  by  which  the  new  rosd  can  paaa  witli. 
out  such  injury,  and  with  merely  an  additional  expense.  SeaUk  etc  By* 
Co.  r.  SiaU,  866. 

t.  iNTKRSEcrriKO  Railroads — Crossings  in  Strbbt. — ^No  imilroad  company 
IB  permitted  to  claim  that  tracks,  no  matter  how  numerous^  when 
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■fanietod  Ungthwlsa  on  •  pnblio  street^  eonttiiate  ft  |Mrt  of  ito  yard,  ■» 
that  they  may  not  bo  erooied  by  a  new  railroad  when  there  it  reason* 
able  neoewity  therefor.  In  raoh  case,  all  that  the  railroad  has  is  a  per» 
manent  license,  not  oonpled  with  any  interest  in,  or  ownership  of,  the 
land,  or  any  contingency  through  which  it  may  acquire  the  land.  SeaUU 
etc  Rjf.  Co.  T.  SUiU,  866. 

7«  iMTSBSKrriKO  Railroads — Afpropriations  of  CBOssiiros. — ^The  railway 
first  constructed  has  the  prior  right  to  the  right  of  way,  and  one  which 
is  subsequently  constructed  so  as  to  cross,  or  parallel,  the  one  already 
in  existence  must  accommodate  itself  to  the  established  way  of  the  first. 
It  cannot  be  constructed  so  as  to  overlap  such  right  of  way  and  existing 
tracks  longitudinally,  so  that  the  first  company  cannot  use  its  track 
during  the  operation  of  the  road  of  the  last  company.  8eaUU  etc  Jfp* 
Co.  T.  State,  866. 

8.  OooupATiON  OF  Land  Without  Legal  Riqet— EjxcrMBNT— PLSADiyo. 
In  an  action  by  a  landowner  to  recover  damages  for  the  trespass  of  a 
railroad  eompany  in  constructing  its  road  without  having  obtained  the 
right  to  do  so,  either  by  grant  or  proceedings  in  eminent  domain,  the 
defendant  is  entitled  to  withdraw  a  portion  of  its  answer  in  which  it 
seeks  to  obtain  a  condemnation  of  the  land  alleged  to  be  the  right  of  way 
strip,  but  a  mere  motion  for  leave  to  make  such  withdrawal  is  to  bo 
regarded  as  an  application  addressed  to  the  discretion  of  the  trial  judge* 
whose  ruling  will  not  be  interfered  with  by  the  appellate  court  unless 
he  has  been  guilty  of  an  abuse  of  discretion.  Krenur  v.  Chieaffo  etc  By. 
Co.,  468. 

0.  Duty  of,  to  Agxd  and  Iniirm  Passkngxrs. — A  railroad  company  U 
not  bound  to  receive  on  its  cars  a  passenger  who,  because  of  ex- 
treme youth  or  old  age,  or  any  physical  or  mental  infirmities,  is  un- 
able to  take  care  of  himself,  unless  he  has  an  attendant  with  him; 
but  if  a  person  whose  inability  to  care  for  himself  is  apparent  or 
made  known  to  the  company's  servants,  and  renders  special  care  neces- 
ssiy,  ii  actually  accepted  as  a  passengnr,  without  an  attendant,  the 
company  is  negligent  if  it  does  not  exercise  the  degree  of  care  commen- 
surate with  the  responsibility  which  it  has  thns  voluntarily  assumed, 
that  care  being  such  as  is  reasonably  necessary  to  insure  the  safety  of 
the  passenger,  in  view  of  his  mental  and  physical  condition.  Croom  v. 
Chicago  etc.  Ry.  Co.,  657. 

10.  NsoLiosNCK—  PRKSUMPTION  OF.  — An  injury  to  a  railroad  passenger  which 
has  no  connection  with  the  machinery  or  appliances  of  transportation, 
and  so  disconnected  from  the  operation  of  the  business  of  the  carrier  as 
not  to  involve  the  safety  or  sufficiency  of  the  instrumentalities  of  trans- 
portation, or  the  negligence  of  his  servants,  raises  no  presumption  of 
negligence  against  the  carrier,  and  the  burden  of  proof  to  show  such 
negligence  is  upon  the  party  who  avers  it.  Fleming  v.  Fitteburgh  etc  Ry., 
835. 

11.  OaRRIRRB — ^LlABILITT  FOR  NlOLTGXNCB  TO  PaHSKNGBR  RiDINO  ON  PA88I8. 

A  person  accepting  and  riding  upon  a  free  railroad  pass  containing  stip- 
nlations  absolving  the  carrier  from  liability  for  negligence  is  bound  by 
its  terms,  and  cannot  recover  for  personal  injuries  suffered  by  him  through 
the  negligence  of  a  servant  of  the  carrier.  Muldoon  v.  Seattle  etc  Ry. 
Oc,  901. 
12.  A  Railroad  Corporation  Plaoino  a  Barbed  Wirx  Fxncr  Along  Its 
Right  of  Wat,  and  suffering  it  to  become  out  of  repair  so  that  loose 
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Kresloek  mmj  pan  tbrongb  neh  fenot  aad  tnter  ttp«a  iMli  ff|^  «f 
wftjy  k  not  liAbl«  lor  injuries  to  neh  tteepatmg  aaimeli  bmm  tluir 
being  frightened  by  pening  trmint  and  caiwed  to  ran  mm,  aad  b«ooBM 
wounded  hy  wach  fence.    Rcdhoa^  Cou  r.  iVryiiio%  S17. 

tl  A  Rail  WAT  Ck>BPORATiov  as  to  Stock  Stbatiko  Ufom  Iti  Bnmr  ov 
Wat  is  not  under  any  obligation  different  from  that  of  other  oweti  or 
oocnpiere  ol  real  estate.    RaikBOg  Oo.  ▼.  Fwrgnom^  817. 

14.  Kbouosii<»*-Pjioximatb  Causb.-*  Running  n  railroad  truoi  tfarongh  a 
town  at  a  rate  of  speed  in  excess  of  that  permitted  by  erdiaaaeo  is  not 
proximate  sauss,  so  as  to  make  the  oompany  liable  for  the  death  of 
a  boy  nine  yesfs  of  age  who  is  killed  in  attsmpting  to  board  snch 
moTing  train  within  the  town  limits.     Wtttem  Rj^  ▼•  Mttkk,  1791 

lA.  Av  IirvABT  QoTH«  Wm  Othbk  Childbsit  Ufoit  Stbkbt  Gabs  Ler 
in  a  public  street  by  a  street  railway  corporation,  in  delation  of  a  mnnioi- 
pal  ordinance^  must  be  regarded  as  a  trespasser  and  Joint  actor  witii  the 
other  children,  and  therefore  cannot  reoorer  oompensatloa  fiw  uqnries 
suffered  by  htm  either  from  any  aet  done  by  himeelf  or  the  ofthsr  ofail- 
drsB,  though  the  oorporation  knew  that  the  oan  would  bo  atts^stire  to 
ohildren  and  was  bound  to  anticipate  what  oeooivedL  Qfqf  ▼.  Amx  He, 
Ry.,  41A. 

10.  A  Railway  CoieroiiATioK  Li  Nor  Bovvd  to  Kbit  a  Lookout  lo  Pbs- 

▼BUT  BOTB  FbOM  BwiHOIMO  OK  TBB  LaSDBBB  OT  IT8  UOTVM  JPMUQHT 

TmAiKS,  and  its  failure  to  do  so  is  not  asgUgonos.    OaOm  ▼•  AUmv 

17.  A  8lowlt  Motinq  Fbbioht  Train  is  not  a  dangerons  machine,  nHnring 
to  boys,  so  as  to  impose  upon  a  railway  oorporatieB  the  do^  of  watoh- 
ing  to  ses  that  no  boy  in  stealing,  or  attempttng  to  steal,  » lido  thereon 
is  injured.  To  a  boy  who  thos  rides,  er  attempts  to  lide^  the  oompany 
owes  no  duty  saro  not  to  injure  him  wantonly.  CaUeU  r.  Raikoap  Obc,  254^ 

1&.  Nbouobbcb^Railboad  Oolusiokb— Dutt  ov  Pasbbhobs  at  Gbobb- 
nio.— A  passenger  on  a  street-oar  has  the  right  to  presnmo  that  ho  will 
bo  carried  safely,  and  when  approaching  a  railroad  erossing  is  ander  no 
obligation  to  look  and  listen  fcr  an  approaching  train  er  to  jump  from 
the  car  in  apprehensioB  of  possible  ooAtisions.    CTooU  ▼.  Pittabmrgk  He, 

R.R.,dao. 

19.   NiOLIOXNGB  AT  RAILROAD  CROttINOft-*LlABIblTy  lOB  PBBBOHAI.  IrJVRT. 

If  a  collision  between  the  cars  of  a  street-car  oompany  and  those  of  » 
steam  railroad  company  at  a  crossing  is  the  resalt  of  the  aegligenos  of 
both  eompaniee  each  is  saswerablo  to  a  passenger  of  the  strset-oar  com- 
pany injured  thereby;  bat  if  the  collision  Is  the  rssnlt  whoUj  of  the 
negligence  of  the  street-car  oompany,  the  railroad  oompany  is  not  an- 
swerable.   O'TooU  ▼.  PMfmrgk  He,  &  i?.,  830. 

^.  Stbbbt  Railway  Ck>ii:FANiBB»  Dbgrbb  ov  Garb  Rbqqirbb  ov,  n  Car- 
RiAOB  or  Passbbobrb. — A  street  xailwi^  oompany  is  bound  to  eamreise 
the  utmost  skill,  diligence,  and  human  foresight  in  conveying  its  passen- 
gersi  and  is  liable  for  slight  negligence*  SpeUmam  ?•  Lkteolm  Rapid 
TraneU  Co.,  75a 

SI.  Strbbt  Railway  CoiiPAiriBB^KBauoBmiB  Pbbsuiibo  From  Hapfbn, 
mo  or  AooiDBNT— BuRDBM  OT  Proot. — In  an  action  against  a  street 
railway  company  for  personal  injuries  caused  by  the  derailment  of  a  car- 
the  burden  of  proof  lies  on  the  carrier  to  rebut  the  preentnption  of  negli- 
gence which  is  raised  by  the  occurrence  of  such  an  accident,  by  showing 
that  it  was  produced  by  causes  wholly  beyond  his  control,  and  that  he 
has  not  been  guilty  of  the  slightest  negligence  contributing  thereto^  and 
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tliat^  by  tlie  ezeroiie  of  iba  ntmett  btttnAn  eare,  diligeDce,  and  foretigbt^ 
tbe  oMoalty  eonld  not  havo  been  preyented.  SpeHman  v.  Lkw^bi  Rapid 
TrmuU  OSow,  763. 
S2.  NxouasMOB— Stamdixq  021  Car  Platvokil — It  ia  not  negligence  per  m 
for  a  panenger  to  stand  upon  the  front  platform  of  the  trail  car  of  a 
moving  eable  train,  in  the  abeence  of  any  role  of  the  company  against 
it  and  when  it  baa  been  the  custom  for  passengers  to  occupy  that  posi-  f 
tion*  In  eases  of  thia  nature  the  question  of  oontributory  negligeiice  ia 
generally  fer  the  jury.    Mvidcan  y,  SeaUk  ete.  Bp.  Chk,  901. 

flee  CARBUBfl^  1;  Dbsd6»  8^  9;  Jnroiuurrs^  8-11;  Licaiwii  HAam  avd 

Sbbtaxt,  16. 

RATinOATlON. 
See  taOKm%  4-0;  I>nD8,  6;  MBOOAiriaif  LnDr%  L 

REAL  PROPERTY. 

1.  Trbpisbim,  Laitdowvi&'s  Liabiutt  to.— Trr  Owmkr  or  Fritati 
Oroitnm  ia  undef  no  obligation  to  keep  them  in  a  safe  cenditiott  for  the 
benefit  of  trespassers  or  those  who  may  go  upon  them  unittTited  from 
euriosity  or  motires  of  priyate  oonTcnieaoe  in  no  way  oonaeoted  with 
the  owner.    RaUwap  Companp  r.  FergumM^  217. 

tL  H10RWAT8  ANi>  STRKira.— Thr  Owrrr  or  Lard  Har  vrr  Riosr  to 
SxCAVATR  Urdrr  A  SiDEWALK,  if  he  thcveby  does  not  Tiohite  aiky  ordi- 
ttanoe  or  regulation  of  the  city.    Allen  r.  Botton^  42S. 

1.  NROLrORROR.— OWKXR  OR  A  LOT  Is  NoT  KrOLIORRT  Of  Not  BOfLRDIO  A 

Crllar-wall  so  as  te  keep  out  sewage  when  he  baa  no  kaowledgo  that 
the  sewer  will  leak.     Allen  v.  Boi£on,  423. 

4.  Ir  AH  Irfant  Trrbpa88R8  oh  txr  Prrmisrs  or  Akothrr,  and  Is  Thrrr 
Irjurro  by  something  whieh  he  does  while  so  trespassing,  he  cannot 
recover  of  the  owner  of  the  premises,  unless  the  injury  was  wantonly 
inflicted  or  was  due  te  bia  recklessly  careless  oonduct  McOuineu  ▼. 
Butler,  4\% 

$L  Irramt's  Riobt  to  Rboovrb  ior  Damagrs  Oocasionrd  rt  Un  Own 
WRORGruL  Act  does  not  exists  though  he  was  acting  when  injured  as 
children  of  his  age,  intelligence,  and  experience  may  be  expected  to  act 
under  like  oircumstaneea.    M<^uinem  r,  BiUkr^  412^ 

4.  Irrart,  iNJiniRD  RT  His  Owr  Wrongful  Act.— Ir  a  Child  Platirq 
on  thr  Strrrt  iNTRBTKitRR  With  marble  slaba  leaning  against  a  house^ 
whereby  they  are  thrown  ever  upon  him  and  he  is  injured,  he  cannot 
recOTer  of  the  owner  of  the  premises,  though  the  latter  may  have  been 
negligent  in  leaving  the  slabs  ia  the  position  in  which  he  did,  and  the 
child  in  playing  and  doing  with  them  as  he  did  only  acted  as  a  child  of 
his  age  might  reasonably  be  expected  to  act.    MeOuhifsa  t.  ButUr,  412. 

7.  TRRSPASdiRO  Stock,  Liarilht  ror  Injuries  to.— A  Landowner  is  not 
liable  for  injuries  received  by  stock  trespassing  on  hia  premises  on 
account  of  such  promisee  being  in  a  dangerous  condition  and  not  being 
kept  in  proper  and  safe  repair.    Bmhoap  Co,  v.  Ferguaon^  217. 

flee  SviDBRC^  %  3;  Utghwats;  Licrn^r;  Partt  Walls;  Railroads,  18| 

Trusts,  7;  Vrrdor  and  Pukchasrr. 

REASONABLE  DOUBT. 
See  DinRrnoRs. 
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RECKiVKBS. 

L  Arponmaar  of,  Wnnr  Pbopkr. — The  appoinlmmit  of  a  nodwmt  k, 
M  a  ganonl  raUa  discretioiuury.  The  discretion  ia  Dot  arbitmy  cr 
■beolutai  it  ia  a  aoand  and  judicial  diacretion,  taking  into  aooooat 
all  the  eironmatancea  of  the  oaae,  ezerciaed  for  the  porpooo  ol  pn^ 
noting  the  enda  of  joatice  and  of  protecting  the  righta  of  all  the  par. 
ilea  interested  in  the  controversy  and  anbject  matter,  and  baaed  npoa 
the  fact  that  there  ia  no  other  adequate  remedy  or  means  of  accomplish- 
ing the  desired  objects  of  the  judicial  proceeding.  Fori  Poffrnt  Fkrnae$ 
On.  V.  Fori  Paynt  Coal  cfc.  Co.,  109. 

%  OacuMBTASCEB  NoT  War&antimo  Apfoimtmbiit  of. — A  ereditor'a  faiH 
which  merely  avera  that  the  directors  of  the  defendant  corpora- 
tioD,  acting  in  parsuance  of  a  Tote  of  the  stockholders,  had  ordered 
the  isane  of  bond%  secured  by  a  trust  deed  on  all  ita  property,  that  a 
portion  of  thoaa  bonds  had  been  iasaed  and  disposed  of,  that  the  direot> 
on  afterwards  roted  to  sell  the  corporate  property  at  a  pnblio  sale, 
that  tha  directors  then  iasued  a  circular  letter  appealing  to  the  aioek* 
holdara  to  purchase  the  bonds  as  the  only  meana  of  saving  the  property 
from  aale  and  obviating  an  entire  sacrifice  of  all  the  corporate  effects  in 
the  payment  of  the  bonda  already  disposed  of,  does  not  present  a  ease 
lor  tlie  appointment  of  a  receiver,  there  being  no  allegationa  that  any  of 
tha  direotora  had  an  interest  in  the  bonds  or  in  the  sale  thereof,  or  that 
thoae  bonds  were  not  sold  for  their  value  and  to  bonaJUU  pnrchasen, 
Bor  any  facta  stated  which  would  show  that  the  propoaed  aale  was  not 
hi  atriet  oompliance  with  the  requirementa  of  the  iruat  deed.  Fori 
Pg^m  Fwrmaeo  Ca»  r.  Foi-i  Payn^  Coal  etc  Co,,  109. 

BECORD. 
See  FoBGSBT,  6;  Sxabguebs  of  Rxoobdo. 

REDEMPTION. 
See  HoBTOAOis,  7,  8;  Trusts,  9. 

REGISTRATION. 
See  Dbbm^  6,  6;  Sali^  8 

RELICTIONS. 
See  WATKBa^  A. 

RENT. 
See  Landlord  and  Tenants,  S^  8. 

RESCISSION. 
See  Vkndob  and  Pubohasbb,  6^  18^  16. 

RES  GESTiE. 
See  Bvidbncb,  9. 

RES  JUDICATA. 
See  JuDOMBHiB,  16-18L 
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RESTITUnOK. 
866  Imfaxtc. 

BIOHT  OP  WAT. 

RIPARIAK  RIGHXa 
8e6  PuBUO  Lakds,  1;  Watibs,  Z,^9b 

SALARY. 

866  OmOKBfl,  i. 

8ALES. 

1.  Oabbixb,  Deutkbt  of  Goods  to,  Passbs  TitlI  to  CoN8iGHU.~Th6 
l6gal  presumptioD  ia  that  npoa  the  deliyery  of  goodi  to  a  common  oar^ 
rier  the  title  thereto  veate  in  the  consignee,  and  the  carrier,  haring  tho 
right  to  rely  npon  this  presumption,  in  the  absence  of  express  notice 
from  the  consignor  to  the  contrary,  may  settle  with  the  consignee  in 
CMC  the  property  is  loet^  stolen,  or  destroyed.  Dpsr  t.  Orecu  Northerm 
By.  Co.,  606. 

8.  Ca&risbb,  Liabilitt  ov,  to  CoN8iaNKB.^The  consignment  of  a  chattel  by 
a  common  carrier  to  one  who  has  purchased  it  on  the  understanding 
that  the  title  thereto  is  not  to  vest  in  him  until  the  price  is  fully  paid 
gives  him  a  special  property  in  such  chattel,  and,  if  it  is  destroyed  while 
in  the  carrier's  possession,  he  is  entitled  to  recover  its  full  value  from 
the  latter.    Dyer  t.  OretU  NorOum  Ry.  Co,,  fi06. 

8.  Notice  of  Tftlb  to  Chattel,  Carribb  Not  AFFBcrED  With,  bt  Fojno 
OF  Bill  of  Salb. — The  registration  of  a  conditional  contract  of  sale,  ac- 
cording to  the  proyisions  of  the  Minnesota  statute,  does  not  affect  a 
carrier  who  has  received  the  subject  ma'ter  of  the  contract  for  trans* 
portation  to  the  vendee,  with  notice  of  the  fact  that  the  title  to  the 
property  is  still  in  the  vendor.  Hence,  if  the  property  is  destroyed 
while  in  the  carrier's  hands,  he  may  show,  in  bar  of  an  action  by  the 
seller  to  recover  its  value,  tliat  a  settlement  has  already  been  made 
with  the  vendee.     Dyer  v.  Great  Northern  By,  Co,,  506. 

4.  PuROHASEBS. — It  is  not  true  that  if  a  purchaser  on  credit  has  no  reason* 

able  expectation  of  being  able  to  pay  that  this  is  equivalent  to  an  in- 
tention on  his  part  not  to  pay.  Evidence  that  he  had  no  reasonable 
expectation  of  being  able  to  pay  tends  to  prove  that  it  was  his  inten* 
tion  not  to  pay,  but  whether  snch  intention  existed  or  not  is  a  ques* 
tion  of  fact,  which  the  jury  must  be  permitted  to  determine.  Chmn  v» 
Armitdead,  262. 

5.  Sales  fob  Cash— Dblitbbt  of  Bill  of  Lapibo — Waitbb  of  Pbbfat, 

MENT. — On  a  sale  of  goods  for  cash  without  express  reservation  of  title, 

the  voluntary  delivery  and  transfer  by  the  vendor  to  the  purchaser  of  a 

bill  of  lading  for  the  goods  is  prima  fade  a  waiver  of  prepayment, 

especially  as  to  third  persons.     JolmtonrBrinkman  Commieekm  Co,  Vm 

Central  Bank,  615. 

0L  Sales  fob  Cash— Payment— Waivbb. — A  sale  for  cash  can  be  avoided  by 

the  vendor  upon  failure  by  the  vendee  to  pay  the  purchase  money  whila 

the  property  is  in  his  hands  or  in  the  hands  of  any  other  purchaser,  nn* 
▲M.  8%  Kar.,  Voi«  XXXVIIL-C8 
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kM  tb«  payment  of  fhe  parebaae  price  htm  been  w«ived.    Jokamm-Brk^ 
mni  OommiMmom  Co.  r,  CetUral  Bank,  615. 
7.  Tm  BxpiMSB  OF  Kkkfutg  Pbhsoii al  Pbopebtt  which  the 
faaee  lo  reoeiye  canuot^  after  an  action  haa  been  niatained  to 
the  entire  oontract  price,  be  recovered  in  a  aeoond  action  branght  bytha 
Tendor  agamst  the  Ycndee.    Puimum  ▼.  Oiiddem^  894. 

See  Bbokxbs;  CAmHisRs,  1;  Estofpzl,  2;  MoBTOAan,  4,  0^  S-ll;  Pathbbi; 

6l  VanooB  AHD  Pubohabbk;  TKrax%  S-ISL 

8CH00LB. 
See  Chabitii^  6^  6. 

8EAR0HEBS  OF  RECORDS. 

HaouQVHOB— Liabilitt  or  a  Sbarchbb  of  Rbcobdb.— A  eeareher  of  i%a- 
orde  whe^  in  the  preparation  of  an  abetract  of  tiUe^  aaanmed  the  infdr- 
nmtioa  derired  from  a  marginal  reference  in  the  reccfd  book  to  be 
.  eorreot,  doee  ao  at  hk  peril,  and  ia  liable  in  damagea  to  an  employer 
who  anffera  loaa  owing  to  hia  omtaaion  to  examine  the  record  of  the  inatra* 
ment  referred  ta     Waed:  t.  Frini,  502. 

SELF-DEPENSB. 
See  HoKiGiDB,  9,  11-161 

SEPARATE  PROPERTY. 
See  HuiBAHD  aitd  Wxf%  1(^16L 

SERVICES. 
See  OoBTBAon^  4-4. 

SEWER& 
See  IftvnoiFAL  OouoBAnoifi^  6-8;  Real  PBonBrr,  IL 

SHERIFF. 
See  ExBOunoM,  5. 

SIDEWALKa 
See  Rbal  Pbofbbtt,  % 

SLAVERY. 
See  Vaobabot. 

SPECIAL  OOUKSBLb 

See  MUBIOIFAL  COBFOBATIOm. 

SPBaFIC  PERFORMANCE. 
See  OovnuoBS  6b  *;  Vbmdoe  ahb  FirBCBABn^  L 

STATES. 

Tmb  Stath  Do  Nov   Emiobob  thb  CBoavAL  Lawb  ov 
STATfli.    PrntpU  V.  Wtleh,  723. 
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4See  Conflict  of  Laws;  Contracts,  1-3;  CoBFORATioira,  11, 14,  21;  Bvx* 
DENOK,  4;  Iktxrstati  Commkbos;  JjnasDianoKp  2;  8tatutb%  1| 
TiUAL^  2;  Watbrs*  0. 

8TATUTB  OP  FRAUDa 
8m  Bbokbu,  9;  Cohtraots,  6-9;  Vrndob  akd  Pitbokasbb,  1(^12, 

8TATUTB  OF  UMITATIONa 
Set  LmiTATioMS  of  Aotiohs. 

STATUTES. 

1.  BxTBA-rsRRiTORiAL  Opbbation  ov. — The  laws  of  a  ttata  ean  hara  no  foroa 
proprio  viffore  oataide  of  that  state.  Faiis  t.  UnUed  StaUt  Sav,  ete.  Oo^t 
194. 

&  SuBjsor  Matter  ov  Whkn  Not  Variakt  From  Tftlk. — An  act  em- 
powering the  formation  of  '*  oo-operatire  associations'*  is  not  open  to 
the  oonatitntional  objection  that  its  title  does  not  express  its  subject^ 
when  its  provisions  are  coached  in  language  which  shows  that  it  was 
designed  mainly  for  the  purpose  of  enabling  men  of  small  capital,  or  of 
no  capital  but  IJieir  labor  and  skill  in  trades,  to  form  corporations  and 
thns  giro  employment  to  snch  capital  or  labor  and  skilL  ^nnegan  t. 
Noerenberg,  552. 

$•  OoNSTRUcnoN  ov.~Hradino8  or  Chapters  of  the  code  or  of  any  other 
statute  may  ba  examined  for  the  purpose  of  ascertaining  the  intention 
of  the  legislature  with  respect  to  such  chapters  or  statntes.  Zieyet  t« 
OifTtu,  296. 

4.  OoiTBTmmoiiAL  Law.—The  Police  Power  or  the  State  extends  in  the 
direction  of  so  regulating  the  use  of  private  property,  or  of  so  restrain* 
ing  personal  action,  as  manifestly  to  secure,  or  to  tend  to  the  comfart^ 
prosperity,  or  protection  of  the  community.    People  v.  Bwer,  786. 

A  Constitutional  Law—Parent  and  Child.— Bt  Preyentxno  the  Bz. 
BiBinoN  OF  Children  or  Tender  and  Immature  Age  upon  the 
theatrical  or  other  public  stage,  the  legislature  is  exercising  that  right 
of  snpervision  and  control  of  children  which  in  every  civilised  state  in- 
heres in  the  govemmeut^  and  which  nothing  in  the  relation  of  parent 
and  child  should  be  deemed  to  forbid.     People  v.  BwcTf  788. 

4.  Constitutional  Law. — ^A  Statute  Forbidding  the  Exhibition  ob  Em- 
ployment OF  A  Female  Child  apparently,  or  actually,  under  the  age  of 
sixteen  years,  either  ss  a  dancer  or  in  any  theatrical  exhibition,  or  in 
any  exhibition  dangerous  to  the  health,  limb,  life,  or  morals  of  the  child, 
and  making  a  violation  of  snch  statute  a  misdemeanor,  is  a  constitn* 
tional  and  valid  exercise  of  the  police  power  of  the  state.  People  r« 
Bwer,  788. 

1,  CoNsmrunoNAL  Law.— It  Is  Kot  Material  to  a  Bill  Protidino  fob 
the  Organization  of  a  new  county,  that  many  of  its  provisions  are 
intended  to  be  only  preliminary  and  temporary,  as,  that  the  first  eleo* 
tion  for  supervisors  shall  take  place  before  the  county  hss  been  divided 
into  supervisor  districts.     People  v.  County  qf  Gk/m,  906. 

•See  CovsTTTUTioNa;  Evidence,  4;  Homestead,  2;  Intebstate  Gommbror^ 
2|  Nbougbng^  8;  Bailboads,  6;  Sales,  8;  Vaobanct. 

STOCKHOLDERS. 
See  CoBPORATiONs,  15-18. 
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street  railroads. 

8m  Railboaim^  16^  lS-22i 

STREETS. 

8m  Hmswatbi  JviWMsn%  8-11;  Mvkioipal  CoBvoEATion^  1$  Biiu 

BOADfli  2;  6. 

SUBROGATION. 

1*  Thieb  Must  Bb  a  Ksw  Agrbsmsnt,  either  exprew  or  implied,  er  wamt 
obligation,  interetti  or  rigbt^  i«g4  or  equitable,  en  the  pnrt  of  a  pvty 
making  a  payment  or  adTance  in  respeot  to  the  matter  oonoeming  which 
pigment  ia  made  of  the  moneys  advanced  in  order  to  entitle  him  to  eab* 
rogation.    Skinner  t.  IHrrell,  447. 

t.  A  MxBB  VoLUMTBSR  11  not  entitled  to  rabrogation.  Skbmer  r.  TbrrdX, 
447. 

t.  Onb  Who  Adtavcbs  Mombt  to  a  Witb  Lituio  Sbfabatb  Fami  Hbb 
HiraBAiiD,  and  which  the  ueee  for  neoesaariee,  ia  not  entitled  to  be  anb- 
rogated  aa  againat  him  to  the  rights  of  a  person  by  whom  necessaries  aro 
fnmished  and  to  whom  the  wife  made  payment  out  of  the  moneya  so 
•dvanoed.    Shtnmer  v.  TirreU,  447. 

See  MoRTQAOiSy  0. 

SUBSCRIPTION. 
See  OoRPORATiOMa,  8L 

SUNDAY. 

Holiday,  Writ  ov  Aitaohmbnt  Issued  oir.  Nor  Void,  Wrbv. — ^Tho 
issaanoe  of  a  writ  of  attachment  on  a  debt  past  dne  is  a  purely  minie- 
terial  aot»  and  therefore  does  not  fall  within  the  inhibition  of  a  atatnto 
which  declares  that  no  ''judicial  business  can  be  transacted  on  Sunday 
or  any  legal  hoUday."     IVhippU  y.  HUl,  742. 

SURETYSHIP. 

Iv  A  pRomaaoRT  Notb  Is  EzacurtD  bt  One  Person  to  Sbcurb  the  pay- 
ment of  another  proniisory  note  made  by  auother  person,  the  maker  of 
the  first  note  is  in  legal  effect  a  surety  of  the  maker  of  the  aecond,  and 
is  relieved  from  liability  by  a  release  of  a  judgment  recovered  on  tho 
second  note,  or  by  the  failure  of  the  judgment  creditor  to  enforce  snob 
judgment  and  his  selling  or  joining  in  the  sale  of  the  land  upon  which 
it  waa  a  lien  for  leas  than  its  real  value,  when  by  taking  out  an  execn* 
tion  on  hia  judgment  and  selling  the  land  at  its  real  value  he  would 
have  realised  aufficient  to  have  paid  the  second  aote^  and  thereby  hava 
rendered  any  resort  to  the  surety  unnecessary.    Mimtgomtrg  ▼•  A^rn^ 

271. 

8m  Appbal^  14>16;  Boxdo. 

SURGEONS. 

8m  PhTSIOIAMS  AMD  SUROBOVI. 

SURRENDER. 
8m  Landlord  and  Tbmant. 
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TAXES. 

Thb  Tax  iob  Couimr  Purposbs  Must  Bb  oh  tbb  Bmtibb  Coohtt.— ^II 
is  not  within  the  power  of  the  legisUtnre  to  divide  the  eonnty  into  tnz- 
ing  districted  and  thereby  to  anthorijse  the  levy  of  a  greater  tax  in  oiia 
part  of  the  oounty  than  in  another,  for  a  pnrpoee  whioh  ia  not  looal, 
hut  ie  pnrely  a  county  pnrpoee,  if  there  is  a  provision  in  the  state  eon- 
stitntion  exacting  uniformity  of  taxation.    HvtehimoM  r.  Omrk  Ltmd 

TEAMSTBB. 
See  Mastkb  amd  Skrtant,  1,  SL 

TELEGRAPH  COMPAKIEa 

Damaqis — ^MxNTAL  ANoaisH  AS  AN  Elxhsbt  07. — A  telegraph  company 
is  not  liable  for  mental  suffering  and  pain  resulting  from  its  negleot  to 
transmit  a  message  promptly,  although  advised  by  the  contents  of  the 
message  that  such  suffering  and  pain  will  naturally  result  from  its  fail* 
nre  to  deliver  the  message  without  delay.  ComuU  v.  WetUm  Unkm  TtL 
a».,  575. 

TENDER. 

1.  TiNDXR  With  Conditioh  Ahnbxxd  Not  Valid.— When  a  larger  sua 
than  that  tendered  is  in  good  faith  claimed  to  bo  due,  the  tender  is  not 
effectual  if  it  is  coupled  with  such  conditions  that  the  acceptance  of 
it,  as  made,  will  involve  an  admission  by  the  creditor  that  no  more  is 
due.    Moore  v.  Norman,  526. 

S.   MORTGAGI,  LiXN  Of,  NoT  DiSCBARGXD  BT  CONDITIONAL  TbNDUL— The 

maker  of  a  note  already  past  its  maturity  and  still  in  the  hands  of  the 
payee  cannot  insist  upon  its  surrender  as  a  condition  precedent  to  the  pay- 
ment of  a  sum  asserted  by  him  to  be  the  full  amount  of  the  balance  dne 
thereon,  but  alleged  by  the  payee  to  be  insufficient  to  liquidate  the  debt^ 
and  a  tender  thus  qualified  will  not  discharge  the  lien  of  a  mortgage 
given  to  secure  the  note.    Moore  v.  Norman^  626. 

THEATERS.  • 

See  Statotxs,  5,  6. 

THREATS. 
See  HoMioiDi,  8L 

TORTS. 
See  Nbqliobnoi,  8L 

TRADEMARKS. 

fl.  T&ADB  Nam>— Right  to  Sxll  Unpatxntxd  Drug.— Thoae  who  have 
lawfully  and  fairly  acquired  a  knowledge  of  the  composition  of  an  un- 
patented drug  have  the  right  to  manufacture  and  sell  it^  following  the 
formula  of  the  inventor,  and  to  publish,  by  label  or  otherwise,  the  truth, 
that  their  compound  is  made  in  accordance  with  that  formula.  WaMu 
V.  Landon,  660. 

^  Tradk  Naub,  No  ExcLusivx  Propkrtt  in,  Wexn.  —A  person  beginning 
to  manufacture  sud  seU  an  unpatented  drug  cannot  acquire  an  exclusive 
property  in  the  inventor's  name,  if  it  has  been  so  long  used  in  the  mar- 
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k«tk  for  tlia  pnrpoM  of  detlgnaiing  the  prepuration*  at  to  hM!f 
the  qoftlit J  of  a  deaeription  thereof.     Waikm$  ▼.  Ltmtbm^  MQL 

TBADB  NAMES. 
See  TftADXMAsxa 

TREASURER. 
See  OoBFORATioin^  7-10;  OmoiBa^  L 

TRESPASS. 
See  Railboaos.  8. 

TRESPASSERS. 
See  BxBOunoVy  2;  4;  Ltosvas,  2;  Keoliokmci^  S;  Railboau^  1S|  Bsa& 

PfiOPESTT,  1,  4^  7. 

TRIAL. 

1.  Eyiduicb— DiscRiTXOii  OF  TBS  €k>usT.~When  an  ezamination  of  the 

books  of  a  broker  is  sought  for  the  purpose  of  discrediting  hia  alleged 
pnrchase  of  oertain  atocka  the  court  haa  diacretioa  to  exclude  from  aaoh 
examinatioQ  the  namea  of  the  other  customera  ol  the  broker  aa  thej 
appear  on  hia  books.     OilUU  y.  WhUing,  762. 

2.  Trial— ErvsGT  of  Eyidbnck.  Wh£n  a  Qubstioh  fob  tom  Coubt. — 

Where  the  evidence  aa  to  the  law  of  another  state  consists  entirely  of 
the  judicial  opinions  of  that  state,  the  question  of  their  oonstmcfeioiL 
and  effect  is  one  for  the  coart  alone.  ThotnMon^Houtton  Sleetrie  Co,  ▼• 
Palmtr,  536. 

t.  Thx  Lboal  StrmciBiiCT  of  thk  EviDKitai  to  warrant  a  Terdict  ia  » 
question  of  law  which  the  court  must  decide.  It  matters  not  when  or 
how  it  arisea  And  if  the  evidence  offered  by  the  plaintiff  ia  not  aach 
aa  could  aupport  a  verdict  in  hia  favor,  the  jury  have  no  du^  to  par* 
form,  and  the  judge  ahould  tell  them  so,  and  direct  them  to  return  a  ver> 
diet  for  the  defei^ant     CatlcU  v.  RaiUoay  Co.,  254. 

4*  JuDQMBNT  A8  A  Qroumd  FOR  CoNTiNUANCX.— If  a  judgment  haa  been  ren* 
dered  in  an  action  which  cannot  be  pleaded  aa  a  bar  because  the  right 
of  appeal  therefrom  still  exists,  and  a  second  action  is  brought  involving 
the  same  isaues,  the  first  action  and  the  judgment  therein  oonatitute  a 
good  ground  for  the  continuauce  of  the  aecoud  until  the  final  determina* 
tion  of  the  former  action.     Brown  v.  CampbeU,  314. 

6.  Power  of  thk  Ck>iTRTTO  Dibbgt  a  Verdict.— The  declaration  in  aetata 
constitution  that  judges  shall  not  charge  juries  with  regarti  to  mattera 
of  fact,  but  shall  declare  the  law,  does  not  deprive  the  judge  of  the 
power  to  direct  the  verdict  when  there  ia  no  evidence  to  aupport  the 
oauae  of  action  or  of  defense.     CaUett  v.  Bailtoay  Co,  254. 

0.  JaniBs — Challxnoes— Insufficient  Grounds  fob.— That  ona  of  the 
jurors  summoned  in  a  criminal  case  was  at  the  time  serving  aa  a  juror  in 
another  case;  that  another  had  not  been  a  resident  of  the  state  or  oounty 
for  the  preceding  year  and  was  excused  for  cause;  that  another  failed 
to  answer  when  called;  that  another  was  over  the  age  of  seventy  yeara 
and  waa  challenged  for  cause;  and  that  another,  on  his  examination  aa 
to  hia  competency,  atated  that  he  had  heard  a  part  of  the  evidenoe  at 
the  preliminary  examination,  and  from  that  evidence  had  formed  aa 
opinion  aa  to  the  guilt  or  innocence  of  the  accnaed,  and  that^  in 


Index.  999 

}n<1gmeDt»  sncb  opinion  would  not  bias  his  verdict,  constitute  do  ground 
of  challenge  to  the  jury  selected  to  try  the  case.    Arp  ▼.  State,  187. 

7*  J0RIE8 — MonoK  TO  QaASHVBNiRX.— That  some  of  the  jurors  summoned 
on  a  special  venire  to  try  a  criminal  case  had  served  as  regular  juror* 
during  the  preceding  week;  that  another  had  been  summoned  as  a  regu- 
lar juror  for  the  week  of  the  trial  and  had  not  been  a  resident  of  the 
•  state  or  connty  for  the  preceding  year,  and  tiiat  another  had  served  as  a 
juror  at  a  term  of  the  court  in  the  same  year,  are  not  sufficient  grounds 
for  quashing  the  een/re.     Arpv,  State,  137. 

8L  Criminal  Trials— Pboyincb  or  Court  and  Jurt. — If  one  of  the  defend- 
ant's counsel  in  a  criminal  trial  tells  the  jnry  that  they  are  **  above  the 
court  and  the  supreme  court  in  their  right  to  decide  the  case,"  it  te 
proper  for  the  trial  judge  to  obviate  any  erroneous  impression  which 
might  be  produced  by  the  remark,  and  to  instruct  the  jury  that  they 
are  judges  of  the  facts  but  not  of  the  law.    Springfield  v.  State^  85. 

9.  Instructions  Explaining   Anothbb  Portion  or  ▲  Ceaboi,   Whut 

Proper. — Written  instructions  given  in  a  criminal  trial,  at  the  request 
of  the  defendant,  may  properly  be  explained  by  supplementary  instruo- 
tions  orally  requested  by  the  counsel  for  the  state.    Jjewie  r.  States  7S> 

10.  AcQuriTAU — ^Thb  Discharob  of  a  Jury  in  a  criminal  case,  without  the 
consent  of  the  accused,  and  not  called  for  by  some  pressing  necessity* 
operates  as  an  acquittal    Jones  v.  StcUe,  150. 

11.  Acquittal  bt  Unauthorized  Discharob  or  Jurt.— If  a  jury  in  a  orimi- 
inal  case  returns  a  verdict  to  the  clerk  of  the  court  after  it  has  adjourned 
for  the  day,  without  the  consent  of  the  accused,  and  thereapon  disbands 
and  goes  home,  and  the  verdict  is  entered  the  next  day,  this  operates  as 
an  acquittal.    Jonee  v.  State,  150. 

8ss  Apfbal;  Malicious  Prosecution,  2;  Kbw  Trial;  Pbtsicians  and 

Surgeons,  7* 

TROVER. 

Tboveb  and  Conversion  Cannot  Be  Maintained  when  the  plaintiff  has 
neither  the  right  of  property  in,  nor  the  right  of  possession  to,  the  chat- 
tels alleged  to  have  been  converted.  Johnson' Brinkman  Commission  C<k 
T.  CentrcU  Bank,  615. 

TRUST  DEEDS. 
See  Attachubnt,  1;  Intervention,  2;  Receivbbs,  2;  Trusts,  6,  S-IZ 

TRUSTS. 

1.  Parties,  Trustee  and  BBNBPiciARr.— If  a  trustee  is  authorized  to  pay 
07er  any  part  of  the  principal  of  a  trust  f  nnd  to  a  designated  person,  when- 
ever he  shall  regard  such  payment  as  wise  and  expedient,  and  demanded 
by  the  needs  of  the  beneficiary,  and  other  persons  are  entitled,  upon  the 
death  of  the  beneficiary,  to  receive  whatever  of  the  principal  remains 
unexpended,  the  latter  are  not  necessary  parties  to  a  suit  involving  such 
fund,  but  are  sufficiently  represented  by  the  trustee.  Evans  v.  Wall, 
406. 

S.  Trustbb  Db  Son  Tort. — One  whob  knowing  that  property  is  held  by  a  sur- 
viving partner,  and  is  assets  of  a  late  iirm,  and  who  with  such  partner 
takes  such  property  and  applies  it  to  their  own  uses,  should  be  treated 
as  a  trustee  de  son  tort,  and  held  answerable  in  an  equitable  action. 
Mussell  T.  McCall,  807. 
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t.  TR0flTR  Bz  Malsftcio,  Who  T8.~0ne  who  obtains  »  oonTejaaot 
of  land  from  a  former  owner  by  frandnlenUy  giving  him  to  nndentnad 
that  it  ia  for  the  purpose  of  anpporting  an  earlier  defeetiyo  eonT^rnae^ 
and  thai  validating  the  title  of  one  who  elaima  thereunder,  mMj  be 
oharged  by  the  latter  as  a  trnstee  ex  mal^euK  In  each  a  case  the  tights 
of  the  eeahd  que  inut  do  not  depend  upon  the  existence  of  a  fidueiary  re- 
lation in  regard  to  the  title  between  him  and  the  fraudulent  grantee,  nor 
upon  the  fact  that  he  has  some  legal  claim  to  the  land  which  he  could 
have  enforced  against  the  original  owner  thereof.  BoUhu  t.  MUcheO^ 
619. 

4.  Oaiks  avd  Pftorm  to  Whom  Bklovo. — All  gains  and  profits  arising 

from  land,  which  come  into  the  hands  of  a  trustee,  or  fiduciary  agent, 
by  means  of  his  position,  belong  to  the  owner  of  the  land,  and  not  to 
the  trustee.    Oonneelieui  He  /m.  Co,  t.  SmUk,  656. 

5.  RuuLTiVG  TbuflTB,  Whigh  Can  Bb  RsBirrrKD  bt  Extrinsic  Evidkncs, 

are  those  claimed  upon  a  mere  implication  of  law,  and  not  those  arising 
from  the  failure  of  an  express  trust  for  imperfection  or  illegality.  Wood' 
rvfr.  if orsA,  846. 

(k  Contract  to  Institctx  Foriolosurr  Procbxdirgs  Onlt  nr  a  Certain 
Mannxr  Not  Invalid,  Whin.— A  provision  in  a  trust  deed  executed  by 
a  railway  company  to  secure  an  issue  of  bonds,  by  which  it  is  stipulated 
that  individual  bondholders  are  to  be  debarred  from  foreclosure  pro- 
oeedings  until  the  trustee  has  been  requested  by  a  reasonable  proper* 
tion  of  the  bondholders  to  institute  such  proceedings,  and  has  refused 
to  comply  with  that  requesti  is  valid  and  obligatory.  Such  a  stipula- 
tion does  not  divest  the  bondholders  of  their  right  to  judicial  remedies, 
but  merely  imposes  certain  conditions  upon  them  in  respect  to  the  ex- 
ercise of  that  right.    Setberi  r.  MinneapoUM  etc  iiy.  Co,^  630. 

7.  Envorcbuknt  of  Trust. — A  trust  in  real  estate  may  be  enforced  at  any 
time  within  ten  years  from  its  termination  under  the  Missouri  statute. 
ConnecUeui  etc  Ins,  Co,  v.  Smith,  656. 

8L  Trust  Dekds. — Powkr  ov  Sale  contained  in  a  trust  deed,  in  which  the 
le^al  estate  has  been  conveyed  to  the  trustee  to  secure  a  debt  due  to  a 
creditor,  is  not  a  mere  naked  authority,  but  a  power  coupled  with  an 
interest,  and  is  irrevocable  by  the  grantor.  Schanetpork  v.  Iloberechl,  631. 

9.  Trust  Deeds — Sales  Un  der. — A  power  of  sale  contained  in  a  deed  of  trust 

must  be  strictly  followed  to  render  its  exercise  valid,  and  a  sale  at  a 
place  other  than  that  designated  in  the  deed  does  not  deprive  the  grantor 
of  the  right  to  redeem.     Schanewerk  v.  Hobereeht^  631. 

10.  Trust  Deeds — Sales  Under. — A  deed  pursuant  to  a  sale  under  a 
power  contained  in  a  trust  deed  not  made  at  the  place  designated  therein 
passes  the  legal  title,  and  is  a  good  defense,  as  an  outstanding  title,  to 
an  action  of  ejectment  brought  by  a  purchaser  at  a  subsequent  foreclos- 
ure sale,  under  the  trust  deed  against  the  grantor  therein.  SdUuiewerk 
V.  J/oberecht,  631. 

1 1 .  Trust  Deeds — Sales  an  d  Convey ancss  et  Trustee. — If  a  trustee,  hold- 
ing property  under  a  trust  deed  containing  a  power  of  sale,  conveys  the 
property,  even  in  breach  of  the  trust,  he  extinguishes  his  power,  and  a 
subsequent  sale  by  him  ia  void.  The  title  thus  first  conveyed  by  hini 
becomes  absolute  in  his  vendee  in  a  court  of  law.  Sckamewerk  ▼.  J5fo6e- 
rteht,  631. 

12.  Trust  Deeds — Place  ov  Sale.^A  power  of  sale  contained  in  a  tmsl 
deed,  providing  that  the  sale  '*shall  be  made  at  the  courthouse  door,* 
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naoit  that  one  lale  of  the  property  ahell  be  made  at  tlie  door  of  one 
firiieaUr  eoorthoQae,  end  not  that  ■eyeral  lalei  thall  be  made  at  diifer* 
enl  tuae%  nt  the  door  of  oereral  oonrthoniee.    SckauHMrk  r.  Schen^ 
6SL 
8ee  OaAMoaai  Ountd  ov  Trrui;  Cexditob*a  Sun;  S|  Jvsaifsn^  0| 

PABTNiuaHiF,  4;  WiiiU^  SL 

Uin)UB   INFLUENCBL 
See  Wills,  4-A. 

UNITED  STATES. 
See  Gbdczval  Law,  2;  Pubuo  Lahs^  ScAna 

U8AG& 
See  Bahx%  7. 

USES. 
See  CBABrrmL 

USURY. 

1.  OoKFLSor  w  Lawi. — A,  eontraot  entered  Into  fai  Alabama  with  a  foib 
eign  loan  aieooiation,  hj  which  the  borrower,  who  doee  not  tharo  ia 
the  profita  or  aaseta  of  the  corporation  and  haa  no  Toice  in  its  govern* 
ment^  agreee  in  effect  to  pay  interest  greatly  in  excess  of  eight  per  oent 
per  annum  is  nsarions  in  Alabama,  and  can  be  enforced  there  only  as  to 
the  principal,  althongh  snch  contract  is  not  nsarions  nnder  the  law  of 
the  state  where  snch  association  was  created.  FtUU  v.  Untted  Siaie$ 
8o9.  tie.  Co.,  104. 

%  OoNSTRiranoar  ov  CoirrBAcrr. — ^In  determining  whether  a  contract  ie 
infected  with  nsnry,  its  substance  and  effect^  not  its  form,  are  mate- 
riaL  The  intent  to  take  or  reserve  more  than  lawful  interest  for  a  loan 
of  money  or  the  forbearanoe  of  a  debt  must  exist,  and  this  is  deduced 
from  the  relations  of  the  parties,  their  acts  contemporaneous  with,  or  sub- 
eeqnent  to,  the  contract  and  nX\  attendant  circumstances.  When  thin 
intent  exists  and  snch  is  the  substance  and  effect  of  the  contract,  no 
form  or  covering  which  may  be  given  it,  no  device  or  shift  can  sne* 
tain  it    Folk  t.  dnUed  8iaie$  Sav.  etc  Co.,  194. 

See  CoBPORATioNS,  29b 

VACANCY. 
SeeOFfiCKBs,  S. 

• 

VAGRANCY. 

CditfTinmoHAL  Law— Vaobabct— Ihyoluiitabt  Sbrtitudb.— A  statute 

authorliing  a  vagrant,  not  accused  of  crime,  to  be  hired  for  a  speeified 

period  to  the  highest  bidder,  after  a  finding  of  the  fact  of  vsgran^  by 

a  jury,  is  void,  as  being  in  conflict  with  both  the  state  and  federal  con* 

etitntions  prohibiting  ''slavery  or  involuntary  servitude  exoept  in  pun* 

ishment  of  crime  whereof  the  party  shall  have  been  duly  oonvioted."  In 

rt  2r&omoioii»  639. 

VARIANCK 

See  ArpiAL^  11;  Fohobrt,  4. 
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VENDOR  AND  PURCHA8BR. 
L  Bbbaor  of  Cohtract  ior  Salb  of  Land— Rusdt. — In  csm  of  a  Xurndk 
of  oootraot  for  the  sale  of  land  the  rendor  can  either  rae  at  law  for  dam- 
ages or  retort  to  equity  for  epecifio  performaoce.    If  ogam  r.  JTyle,  91QL 

&  B&SAOH  OF  CoWTEACr  FOB  SaLB  OF  LAKD—Sl'FnCZBHOr  OF  COMTLAIBT.^ 

A  ooniplaint  baaed  upon  a  oontract  for  the  sale  of  land  providing  for  a 
eash  payment  of  one-third  of  the  purchase  price  and  the  balance  ia  two 
eqnal  installments,  time  being  made  of  the  essence  of  the  oontrsoti  and 
the  complaint  simply  alleging  the  contract,  failure  to  pay,  the  ownership 
of  the  property,  and  the  tender  of  a  good  deed  prior  to  the  commence* 
ment  of  the  suit,  is  insn£Bcient  either  at  law  or  in  equity  to  anthorias 
the  recoyery  of  a  money  judgment  for  the  deferred  payments  when  the 
suit  is  not  instituted  until  more  than  .two  years  after  the  maturity  of 
the  last  installment,  and  the  delay  is  wholly  unexplained.     Hogam  n 

KyU,  9ia 

IL  Brbaoh  of  Covtraot  fob  Pitbchase  of  Land— SoFFiciBiiCT  of  Cok* 
FLAIMT. — A  complaint  in  an  action  to  recover  the  purchase  price  for  a 
breach  of  a  oontract  to  purchase  land,  which  on  its  face  shows  such  a 
^  delay  on  the  part  of  the  vendor  in  bringing  his  action,  that,  vnexplained^ 
it  amounts  to  a  waiver  of  his  rights  under  the  contract  and  an  accept- 
ance of  a  forfeiture,  is  clearly  insufficient  to  authorias  a  recovery,  ee> 
pecially  when  time  is  made  the  essence  of  the  contract.  Uogan  v.  K^le, 
910. 

4.  Contract  fob  Salb  of  Land— Action  fob  Purchasb  Pricb.— In  an 
action  by  the  vendor  to  recover  for  a  breach  of  a  contract  for  the  sale 
of  land,  he  cannot  retain  the  title  thereto  and  recover  the  entire  pnr> 
chase  price.     Hogan  v.  Kyle^  910. 

fb  Brbach  of  Contbact  for  Sale  of  Land— Measure  of  DAicAOBa. — ^In 
an  action  at  law  by  a  vendor  to  recover  damages  for  the  breach  of  a 
contract  for  the  sale  of  land,  the  measure  of  damages  is  not  the  contract 
price,  but  the  difference  between  that  price  and  the  price  for  which  the 
land  could  have  been  sold  at  the  time  of  the  breach,  and  such  damages 
must  be  alleged  and  proved  like  any  other  fact  in  the  case.  Hogan  v. 
Kyle^  910. 

Ci  Rescission. — ^A  Contract  for  the  Salb  of  Land  may  be  rescinded  by 
the  vendee,  when  his  agreement  to  purchase  the  land  at  twice  its  value 
has  been  induced  by  false  representations  of  the  vendor's  agent  that 
there  is  great  demand  for  building  lots  on  the  land,  that  a  railroad  com- 
pany is  about  to  erect  shops  in  tX.'i  vicinity,  that  a  syndicate  had  been 
formed  to  secure  the  land,  and  bad  offered  a  large  sum  of  money  for  \\, 
but  he  is  guilty  of  such  gross  carelesaness  in  acting  upon  such  represen- 
tations without  making  inquiry  a^  to  their  truth,  that  he  is  not  entitled 
to  recover  his  costs  in  his  suit  in  equity  to  rescind  the  contract.  SiUtom 
▼.  Morgan,  841. 

7«  BviDENCB  Admisstblb  on  thr  Issitb  of  Possession  bt  Pobcraseb.— 
Where,  in  an  action  by  the  purchaser  to  rescind  a  contract  for  the 
sale  of  town  lots,  and  recover  back  money  paid  thereon,  the  vendor  ia 
seeking  to  show  that  the  contract  is  rendered  obligatory  by  the  fact  of 
the  purchaser's  having  entered  into  possession,  it  is  not  error  to  allow 
the  plaintiff  to  be  asked,  during  his  cross-examination,  to  designate  tbo 
lots  to  which  the  contract  relates  upon  a  map  of  the  town  produced  by 
the  defendant.     In  such  a  case  the  plaintiff's  ability  to  point  out  the 
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lots  may  properly  lerve  fti  a  baeis  for  ar^inent  in  oonneotloB'vitb  oilier 
feote  in  eyidenoe.    Nelmm  t.  SkeSby  MJ^/,  etc  0»*,  110. 

8l  Puboh48xb'8  Bntbt  Into  Po88bs8ioh  or  Land,  Evidbncb  ADMOSiBUi 
TO  Show. — ^In  an  action -by  the  parcbaser  to  rescind  a  coutraot  for  th» 
sale  of  Und»  and  to  recover  back  the  purchase  money  paid  thereon,  it  ia 
eompetent,  on  the  issue  of  his  having  entered  into  possession,  to  give  ia 
•ridenoe  his  statements  and  admissions  that  he  had  offered  the  land  for 
sale,  or  placed  it  in  the  hands  of  real  estate  agents,  and  to  show  thai 
he  has  spoken  of  it  as  his  property.  Such  eyidenoe  tends  to  establisb 
claim  of  ownership  and  the  exercise  of  coutroL  Nelson  v.  ShdJby  Mfg. 
efe.  Oo.,  116. 

9.  Mbmorandum  or  Salb  Not  Authokizino  Pubghasbb  to  Takx  PoflBis* 
uoir. — A  receipt  for  the  purchase  money  of  land  of  the  following  tenorr 
"  Received  of  F.  N.  one  hundred  and  sixty-six  dollars,  being  one-third 
cash  payment  on  lot  No.  28  of  block  No.  94.  Bond  for  title  to  said 
lot  will  be  delivered  on  execution  of  notes  for  balance  of  purchase 
money  and  return  of  this  receipt  duly  indorsed  "—does  not  authorise  th» 
purchaser  to  take  possession  of  the  land  until  there  is  a  further  oompli* 
anoe  with  the  terms  of  sale.    Ntlaon  r.  Shelby  Mfg,  etc  Co.,  116. 

lOl  Mbmorandum  or  Salb. — A  contract  for  the  sale  of  land  is  not  sufficient 
to  satisfy  the  requirements  of  the  statute  of  fi:^uds  if  the  precise  terms. 
of  payment  oannot  be  ascertained  therefrom  without  resorting  to  paro^ 
evidence.     NeUon  v.  SheUyy  Mfg,  etc.  Co,,  116. 

11.  Statutb  or  Frauds— Payment  or  Purchasb  Priob.— A  contract  for 
the  sale  of  land  invalid  for  the  want  of  a  sufficiens  memorandum  i» 
not  rendered  obligatory  by  the  payment  of  the  purchase  money,  in 
whole  or  in  part,  unless  the  purchaser  has  also,  in  pursuance  of  th» 
contract,  entered  into  possession  of  the  land.  Nelson  v.  SJtetby  Mfg. 
etc  Co,,  116. 

12.  Monet  Paid  on  Contract  Void  Under  Statute  or  Frauds  Mat  Ba 
Recovered,  When. — The  amount  paid  on  a  contract  for  the  sale  of 
land  may  be  recovered  back,  without  any  previous  demand,  in  all 
cases  where  the  purchaser  has  not  subscribed  a  note  or  memorandum 
in  writing  wilhin  the  meaning  of  the  statute  of  frauds,  and  was  not 
let  into  possession,  so  as  to  bring  the  contract  within  the  exceptioa 
provided  in  the  statute,  and  the  vendor  has  not  subscribed  a  note  or 
memorandum  in  writing  within  the  requirements  of  the  statute  of 
frauds,  and  lias  not  estopped  himself  from  asserting  the  invalidity  of  th» 
contract     NeUon  y.  Slielby  Mfg,  etc  Co.^  116. 

ISb  Fraud  roR  Which  a  Contracf  Mat  Be  Rescinded. — The  failure  ta 
perform  a  mere  promise  or  undertaking — something  to  be  done  in  the 
future— does  not  authorize  the  rescission  of  a  contract  on  the  ground  of 
fraud.  It  is  the  making  of  a  promise,  having  no  intention  at  the  time 
to  perform  it,  that  constitutes  fraud  which  justifies  the  rescission  of  a 
contract  induced  by  such  promise.     NeUon  v.  Shelby  Mfg,  etc  Co.,  116. 

li.  Covenant  roR  Marketable  Title. — A  covenant  in  a  contract  for  the 
sale  of  land  that  the  property  is  "  to  be  free  from  all  liens  and  encum- 
brances*' and  the  purcliase  money  is  **  to  be  refunded  if  title  should  not 
proye  good  on  examination  of  records,  or  cannot  be  made  good,"  is 
equivalent  to  a  covenant  to  convey  a  good  marketable  title.  Herman  v. 
Somert,  851. 

16.  Marketable  Titlb  in  equity  is  one  in  which  there  b  no  doubt  involved 
either  as  to  matter  of  law  or  fact.    If  there  is  color  of  outstanding  Utls 
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wbieb  may  prove  snbftantUl,  tbongli  then  Is  not  «noiig1i  in  «videiiM 
to  enable  the  chancellor  to  say  eo^  a  purchaser  is  not  eompelled  to  tak» 
it  and  enoonntar  the  haaurd  ol  litigation.    Herman  r,  8oma%  861. 

16.  MAUKXTABLiTrrLC— RsacissiONOvCkiMTRAciOT  PuscHABX. — Avendoo 
may  rescind  his  contract  for  the  purchase  of  land  when  he  is  entitled  to 
a  marketable  title  and  the  vendor  acquired  the  land  at  sheriff's  eal« 
while  the  vendor's  husband  fraudulently  procured  sneh  sale  to  defeait 
the  rights  of  the  real  owners  who  had  recovered  a  judgment  in  eject* 
ment  against  him  and  had  conveyed  to  third  persons.  SermmM  ▼• 
Somen,  851. 

17.  A  VsNDoa's  LiKN  Is  Nor  Waiysd  bt  Takino  thb  Indiviinjai.  Nonb 
Bond,  or  CovBiiANT  ov  tbx  Grantbb  for  the  purchase  money  reoiaia- 

-  ing  unpaid,  though  the  grantor  relies  on  the  solvency  and  financial  afaili^ 
of  the  grantee,  and  may  not  lely  upon  any  lien  or  know  that  h«  is 
entitled  to  any,  and  may  not  have  in  contemplation  the  onforoMiisat 
of  any  lien  at  the  time  when  he  takes  each  note  or  other  obligation, 
Maronejf  v.  Bofffle,  821. 

18.  A  Vbudor's  Libv  Is  Not  Allowsd  to  Frstail  Aoaihct  Ovb  Wn> 
Takbs  an  Enoukbrakgb  Upon  thb  Land,  or  an  interest  thareiB,  or  a 
oonveyanoe  thereof,  in  good  faith  and  without  notice  of  the  lien  and  for 
a  valnable  consideration  parted  with  before  suoh  notios.  Mmtomeg  ▼• 
Mayle,  821; 

See  Brokbrs,  1-4^  9;  Ck>irniACT8,  8,  9;  Liobvsi^  1;  Silo. 

VENDOR'S  LIEN. 
See  E](iODTXOVf  6;  Vrndor  and  Pubchasmi,  17»  18L 

VENUE. 
See  Intormatiov,  % 

VERDICT. 
See  Nbw  Trial;  Trial»  8, 5,  1L 

VICE-PRINCIPAL. 
See  Etidbnci^  9;  Master  a5d  Sbrvaht,  I?^  18L 

VOLUNTEERS. 
See  SuBROOATioVf  2. 

WAGE3. 
See  AxTAOBMBNT,  1;  Mastzr  asid  Sbrtabt,  i, 

WAIVER. 

See  PATMBHTf  6;  PuuDXiro,  6;  Salbs,  5»  6;  Vbhdos  avd  PnUHAin^ 

3^  17. 

WATER  COMPANIES. 
See  CoNTRAcrrs,  10;  Damaobs. 

WATERS. 

1.   DEmfiTTO!^. — A  waterconrae  is  a  living  stream  with  definite  banks 
.channel  and  a  mouth  diatinguiahable  from  its  source^  not 
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ronnlng  all  the  time,  bat  fad  from  more  permanent  tonioet  tlian  mer» 
■nrfaoe  water.  Chamberlain  t.  ffemingtoaif,  930. 
%  Natioablb  Watbbs,  What  ARS-^Narigable  waters  inolade  not  only 
thoae  in  which  the  tide  ebbs  and  flows,  bat  those  which  are  navigable 
in  faot^  and  afford  a  channel  for  commerce  or  aabterve  any  other  bene- 
ficial pablio  ase.    Lamprey  ▼.  Siaie,  041. 

5.  RiPABiAH  RiOBTB. — A  mere  slaiceway  or  inlet  from  the  ocean  lnt» 

which  the  sea  water  rnns  when  the  tide  rises,  and  oat  of  which  th« 
water  flows  when  the  tide  falls,  is  not  a  waterooarse,  and  the  abntfcing 
owners  on  it  hare  no  riparian  rights.  The  owner  of  the  land  through 
which  it  rnns  may  flII  it  np  and  convert  it  into  nplaad.  OhamberkUn  t. 
Hemingway,  8S0. 

4.  AenoN  for  Drainino  Oft.— If,  by  drains,  ponds  or  other  waters  on 

the  plaintiff's  land  are  lost  to  him  he  sustains  an  actionable  damage, 
and  may  recover  of  the  party  maintaining  each  drain  or  other  means  of 
draining  off  snch  waters.     Covert  v.  Cran/ord,  826. 

6.  Riparian  Propriitors. — Parties  who,  while  constrncting  a  oondnit  un- 

der a  contract  with  the  city,  impair  the  flowing  of  a  stream  of  water  to 
the  injury  of  a  riparian  proprietor  are  liable  to  him  for  the  damages  sus- 
tained during  the  prosecution  of  their  work.  The  fact  that  they  ara 
acting  under  the  direction  of  the  city  cannot  excuse  them.  Covert  v. 
Cranford,  826. 
6.  Riparian  Rights  or  Owners  op  Land  BoBBRRiNa  on  Lakkb. — ^By  the 
common  law,  the  same  rules  as  to  riparian  rights  which  apply  to  streams 
apply  also  to  lakes  or  other  bodies  of  still  water.  Hence,  if  a  mean- 
dered lake  is  non-navigable  in  fact,  the  patentee  of  land  bordering 
thereon  takes  to  the  middle  of  the  lake,  while,  if  the  lake  is  navigable 
in  facti  its  waters  and  bed  belong  to  the  state  in  its  sovereign  capacity, 
and  the  riparian  patentee  takes  the  fee  only  to  the  waters*  edge,  but 
with  all  the  rights  incident  to  riparian  ownership  on  navigable  waters, 
including  the  right  to  accretions  or  relictions  formed  in  front  of  his 
land  by  the  action  or  recession  of  the  water.     Lamprey  v.  State,  541. 

See  BouNDARiKs;  Jobisdigtion,  2-4;  Public  Lands,  1« 

WILLS. 

1.  CoNSTKUoriON. — Courts,  in  reading  wills,  always  supply  obviously 
omitted  words  whenever  the  wonl  omitted  is  apparent,  and  no  other 
word  will  supply  the  defect     Mitchell  v.  Donahue^  270. 

5.  CoNSTRUorioN — Prscatort  Trusts. ~ a  will  by  which  a  testator  makes 

a  bequest  to  his  wife  in  lieu  of  dower,  and  then  gives  her  four  sepa- 
rate legacies  "  for  her  to  help  as  she  sees  fit  *'  each  of  four  persons 
named  at  her  decease,  the  residue  of  said  legacies  "to  go  toW."  who 
will  do  by  said  four  persons  as  he  sees  fit  and  see  that  they  are  comfort- 
ably provided  for  during  their  lifetimes  "  unless  my  wife  sees  fit  to  make  a 
will  and  dispose  of  the  remainder  of  these  legacies  differently,  then  they 
go  as  she  wills'*  followed  by  a  clause  giving  the  wife  another  legacy  to 
use  as  she  might  see  fit  in  caring  for  C.  must  be  construed  as  giving  to 
the  widow  the  five  legacies  as  a  trustee,  and  each  upon  separate  trusts 
nntil  her  death  with  power  to  expend  the  legacies  in  helping  the  benefi- 
eiariesi  or  to  invest  them  iapart  and  so  expend  the  balance,  but  1>efore 
entering  upon  either  of  the  trusts  she  must  give  a  bond,  and  should  she 
decline  either  trust,  the  probate  court  can  designate  a  successor  to  hold 
daring  her  life,  whose  duty  it  would  then  be  to  apply  the  money  for  the 
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help  of  the  benefidarles,  m  the  widow  ihoald  from  ilmo  to  tiina  dirselL 
In  eaao  of  the  prior  death  of  eny  one  of  the  fonr  legateei^  the  reeidio 
Arieing  therefrom  ehoald  he  inveeted  end  eoeomnlate  during  tiie  life  ef 
the  widow,  when  the  whole  residue  beeomee  a  oommon  fend  m  the 
hande  of  W.  for  the  benefit  of  the  enrviTon  of  the  fonr,  vnleat  tiie 
widow  otherwise  appoints  a  tmstee  by  will,  nndeft  reaeonable  tenni^  to 
earry  ont  the  testator's  purpose.  If  C.  survives  the  widow,  a  new  tras- 
tee  must  be  appointed  to  expend  any  baianee  of  her  legacy  aoeording  to 
her  needs.  If  there  is  any  failure  by  the  tmetee  to  exeroiee  aa  honeat 
dikoretiMi  in  favor  of  any  beneficiary,  he  or  she  can  obtain  relief  in  the 
probate  court  or  in  equity.  The  mode  of  help  extended  in  all  caaes  rsata 
largely  in  the  discretion  of  the  trustee  subject  to  direction  by  the  coorL 
The  balanoe  unexpended  at  the  conclusion  of  the  trusts  forma  pari  ef 
the  testator's  residuary  eetate.  Dexter  v.  Bvana^  SMl 
X  Oloobaphio— What  SumonNT.^The  words:  *' Ordldepdio^  febmaiy 
S;  1892.  this  is  to  serif ey  that  ie  levet  to  mey  wife  Real  and  persnal 
and  she  to  dispose  for  them  as  she  wis,"  constitute  a  good  dographie 
will,  and  should  he  read  aa  follows:  ''Corral  de  Jfiedra,  Febraaiy  M^ 
1892.  This  ie  to  certify  that  I  leave  to  my  wife  [my]  real  and  pereoaal 
[property],  and  ahe  to  dispose  of  them  as  she  wishes."  JiiiekeU  v.  J)om^ 
Ane,  279. 

4.  Undue  Inplubkcs—  Mbhtal  Capacitt— Evidbrob  of. — ^The  oontente  of 

a  will  constitute  the  highest  evidence  of  the  capacity  or  inc^acity  of 
the  testator.  If  its  provisions  under  all  the  eircumstancee  are  just  and 
reasonable,  this  is  a  circumstance  tending  to  prove  capacity  and  to  die> 
prove  undue  influence  precisely  ae  an  absurd  and  nnreaeonable  will 
tends  to  prove  the  contrrary.    CnmdaWt  Appeal^  375. 

Ik  MairrAL  CAPAomr— Unequal  Pbov^ionb  as  Evidbnob  ov  Undub  Iv* 
FLUBNOB. — If  the  jury  find  from  all  the  evidence^  giving  the  eharaeter 
of  the  contents  of  the  will  its  due  weight  ae  evidence,  that  the  teetator 
had  sufficient  mental  capacity,  then  the  equity  or  inequity  of  the  die* 
position  of  the  eetate  doee  not  invalidate  the  wilL  CrtmdalfM  Afpeaif 
875. 

t.  Wills— CAPAorrr  and  Uni>vb  Influencb^Valub  of  Tbstdcont  of  A» 
TB8TIN0  WrrMBseis.— The  evidence  of  the  attesting  witneeses  to  a  will 
as  to  mental  capacity  or  undue  inflaence  is  not  entitled  toYpeeial  oon- 
sideration  or  prominence  merely  because  they  are  attesting  witneesea. 
On  the  contrary,  the  value  of  their  evidence  is  exactly  the  same  aa  thai 
of  any  other  witnesses  of  equal  intelligence,  with  equal  means  of  knowl* 
edge  and  observation,  and  equally  oredible.  CrandalTt  Appeol^  375i 
See  Charities^  2-6;  Contjuoxb^  4-4;  Devise;  JuDOMENn^  IfiL 

WITKESSES. 

1.  CBmniAL  Law— Cross-examination  of  Aooosbd.  —A  person  aceuaed  ef 
crime  teetifying  in  his  ownlMhalf  for  the  sole  purpose  of  eefeablishing  hie 
innocence,  although  he  is  not  directly  questioned  ae  to  his  guilty  may  be 
croes^examined  relative  to  his  flight  soon  after  the  crime  was  committed 
for  the  purpoee  of  evading  prosecution.  Such  cross-examination  ie 
proper  ae  affecting  the  credibility  of  the  accused  as  a  witness.  SiaU  v. 
Dutnean^  838. 

5.  CBimNAL  Law— Cross- Examination  of  Aooused.— A  person  accused  ef 

crime  testifying  in  his  own  behalf  is  subject  to  be  contradicted,  disputedL 
or  impeached  the  same  as  any  other  wituees.    Cross-examination  for  this 
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pnrpoM  !•  not  !n  Tiolation  of  a  eonstitntioiial  provldon  tlial  no  penon 
aocotad  of  crime  shall  be  compelled  to  give  eridenoe  againat  bimielf. 
State  T.  Duncan,  888. 

S.  Cbidibiutt  or,  a  QtrisnoN  tor  ths  Jubt.— Since  it  lies  entirely  with 
the  jary  to  determine  what  weight  should  be  given  to  the  testimony 
of  a  witness  who  is  shown  to  have  made  contradictory  statements,  the 
ooart  may  properly  refuse  an  inatmction  to  the  effect  that  proof  of  the 
the  making  of  each  statements  by  a  witness  goes  to  his  credibility. 
Sprmg/Seld  ▼.  SUOe^  8& 

4.  Ck^MPETKNor. — ^A  party  competent  to  prove  the  motives  and  intentions 
which  have  governed  his  conduct  may  state  in  general  terms  that  he 
did,  or  refrained  from  doing,  a  certain  thinic  on  account  of  information 
received  from  third  persons;  bnt  he  cannot  go  into  details  as  to  conver- 
sations with  third  persons,  not  held  in  the  presenoe  or  hearing  of  the 
opposite  party.    Latoion  v.  Conaway,  17. 

Ik  Cbimihal  Law — ^Evidincb — Opuiion  as  to  Causb  or  Dbvbmdaiit*! 
Flight.— For  the  parpose  of  rebutting  the  inference  arising  from  the 
flight  of  an  accused,  the  mere  opinion  of  a  witness  that  '*  the  defendant 
seemed  afraid  of"  the  father  of  the  deceased,  is  incompetent.  Lewk  v. 
8kUe,76. 

A,  EviDBNCB— Opinioh  A8  TO  F00TPBIKT8. — A  wltncss  in  a  criminal  ease  ia 
allowed  to  state  that  he  measured  tracks  found  at  the  place  where  a 
crime  was  conunitted,  and  compared  them  with  tracks  made  by  the  ac* 
cused  the  next  day,  and  that  they  corresponded;  but  he  ia  not  allowed 
to  say  that  a  particular  shoe  which  he  found  on  the  foot  of  the  accused 
would  make  such  a  track,  nor  that  in  his  judgment  it  was  his  track, 
nor  to  give  his  opinion  on  the  subject  at  aD.  He  must  state  the  facts  of 
identification,  and  it  is  for  the  jury  to  find  from  the  facts  deposed  to 
whether  the  tracks  were  made  by  the  accused  or  .not.  Bodffe  v.  State, 
146. 

7.  liALPBAonos^EviDBNOS. — ^In  an  action  against  a  physician  for  malprao- 
tiee,  a  witnen  who  is  well  acquainted  with  the  ability  of  the  plaintiff  to 
perform  manual  labor  both  before  and  since  the  injury  was  sustained  is 
competent  to  testify  to  the  inability  of  the  plaintiff  to  perform  such 
labor  since  his  injury,  as  compared  with  his  ability  to  perform  it  before 
the  injury  wm  reoeived.     Laweon  v.  Ccnawajf,  17. 

See  HoKioiDi,  8,  19;  Wills,  8. 

WORDS  AND  PHRASES. 
Sea  DBFivrnoiia. 

WRONGDOERS. 
8m  Jooit  Liabiutt;  Jvdombbt%  6-7;  Nbouobvo^  iw 
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